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PREFACE 


TO 


THE    SIXTH    EDITION. 


1  HE  plan  of  this  work  is  to  insert,  first,  the  several  exist- 
ing statutes  on  each  subject  of  the  Poor  Laws,  and  then  to 
add  chronologically  the  cases  that  have  been  determined  on 
the  several  branches  of  those  statutes. 

Since  the  publication  of  the  last  edition,  (more  than  twenty 
vears  ago,)  several  statutes  have  been  passed,  and  neBxXjfour 
hundred  cases  decided  on  subjects  connected  with  the  Poor 
Laws.  In  order,  however,  to  lessen  the  size  of  the  work,  the 
iiections  of  the  different  statutes  are  merely  referred  to, 
although,  in  the  £)^^,  the  substance  of  each  section  is  given, 
particularly  as  the  third  volume  of  Mr.  Nolan's  Treatise  will 
be  found  to  contain  all  the  statutes  at  length. 

The  length  of  many  of  the  cases  was  found  inconvenient, 
and  therefore  in  most  of  them,  the  arguments  of  counsel 
(except  where  the  retaining  of  them  was  necessary  to  the 
better  understanding  of  the  determination  of  the  Court,)  have 
been  expunged  in  the  present  edition.  Other  alterations, 
which  it  is  hoped  have  considerably  improved  this  edition  of 
the  work,  have  also  been  made. 

The  cases  which  have  been  expressly  determined  not  to  be 
iotc  are  omitted  in  the  text,  and  made  to  accompany,  by  way 
of  notes,  the  particular  cages  by  which  they  were  overruled. 
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But,  as  cases  may  still  arise  on  statutes  which  no  longer 
exist,  the  law  is  retained  under  their  respective  titles  in 
the  Digest. 

Several  of  the  cases  have  been  transposed  to  places  in  the 
work  to  which  they  were  thought  more  appropriate,  than  to 
those  in  which  they  were  before  inserted ;  and  whenever  any 
case  is  referred  to  in  the  argument  of  counsel,  or  in  the  judg- 
ment of  the  Court,  the  placitum  where  such  case  is  to  be  found 
b  given  in  the  margin- 

The  Digest,  which  in  this  edition  is  placed  at  the  begin- 
ning of  the  first  volume,  has  been  carefully  examined  with  the 
cases,  and  corrected,  the  new  matter  inserted,  and  many  new 
titles  introduced.  To  render  also  this  part  of  the  wc^rk  more 
clear  and  perspicuous,  the  divisions  of  the  general  titles,  where 
the  subject  is  long  continued,  are  subjoined.  The  general 
titles  of  the  former  edition  are  preserved ;  but  some  of  the 
divisions  of  the  chapters  have  been  changed,  and  the  cases 
transposed  accordingly;  and  the  Editor  has  also  added  to 
each  case  the  term  and  year  in  which  it  was  decided,  that  it 
may  be  immediately  ascertained  whether  the  decision  has 
taken  place  previous  or  subsequent  to  any  particular  statute* 

These  are  the  material  alterations  which  have  been  made 
in  the  present  edition,  but  others  of  a  more  minute  kind  have 
also  taken  place. 

Much  time  and  attention  have  been  bestowed  upon  the 
work;  and  the  Editor  trusts,  that  such  amendments  have 
been  made,  as  will  render  the  work  more  worthy,  than  it  was 
before,  of  the  public  attention. 


JVc>^^.— This  work  was  originally  compiled  by  Edmund 
BoTT,  Esq.  Barrister  at  law,  a  gentleman  whose  influ- 
ence in  the  profession  procured  him  the  means  of  enriching  the 
two  editions  which  were  published  under  bis  direction,  by  in- 
serting in  the  first  of  them  ^*  a  great  number  of  extracts  from 
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A. 

ABILITY. 

AuuTT  to  pay  poor  rates  is  not  of  itself  a 
Hifficient  ground  for  making  the  rate ;  the 
ability  must  arise  from  some  local  visible 
property  which  the  person  rated  has  in  the 
parish,  RtJT  v.  Maddermarkety  L  S17.  text 

ADJOURNMENT. 

1.  The  Quarter  Sessions  may  adjourn  the 
bearing  of  an  appeal  against  an  order  of 
reaioral.  Rex  v.  Kmg*s  Langley, 

it  pi.  973. 

1  A  Session  cannot  be  adjourned  beyond 
the  time  mentioned  in  the  sHen.5.c4. 
for  holding  another  original  Sessions,  Rex 
T.  Grmccy  ii.  pi.  974. 

3.  The  Court  in  making  an  order  under  an 
adjournment,  must  state  when  the  orinnal 
S^don  commenced.  Rex  v.  St.  M^ichael, 
Imuntdt^  u.  pi.  975. 

4.  For  all  orders  made  at  an  adjourned  Ses- 
sioos  must  show  when  the  original  Ses- 
sions commenced.  Rex  y.  Harrowby, 

ii.  pi.  976. 

5w  And  therefore  where  on  an  order  of  re- 
moval, it  was  objected,  that  in  the  caption 
of  the  order,  the  sessions  were  said  to  be 
holden  on  such  a  day  by  adjournment, 
vithout  stating  when  the  origmal  sessions 
was  held,  the  order  was  quashed.  Rex  v. 
BsptonstaSy  ii.  pi.  977. 

6.  So  also  where  the  court  referred  the 
qoestioo  on  an  appeal  against  an  order  of 
removal  to  the  conadention  of  the  judge  f 


of  asnze,  but  did  not  enter  a  oontinuaooe 
of  the  appeal  by  a  proper  adioumment  of 
the  session  to  a  day  on  whicn  the  justices 
might  have  come  to  a  determtnatbn  afber 
bearinff  the  judges*  opinion,  it  was  held 
that  the  order  of  sesdon  quashing  the 
order  of  removal  was  bad.  Rex  v.  Hedsng" 
ham  SUUe,  iL  pi.  978. 

7.  The  adioumment  of  an  appeal  against  an 
order  of  removal  may  be  made  to  an  ad- 
journed sessions,  alfiiough  the  13  &  14 
Car.2.c.l2.§S.  ^es  the  appeal  to  the 
next  quarter  sessions,  Rex  v.  Stm^field, 

ii.  pi.  979. 

8.  But  in  adjournments  an  entry  must  be 
made  of  the  continuance  of  the  sessions, 
and  therefore  where  a  sessions  was  held 
on  the  7th  and  adjourned  to  the  9th, 
where  nothing  was  done,  and  no  adjourn- 
ment made,  and  another  sessions  held  on 
the  1  ith,  an  order  made  at  this  last  session 
was  quashed,  it  being  bad  for  want  of  an 
adjournment.  Rex  v.  Polstead,    ii.  pi.  98a 

9.  And  it  re<}uires  the  same  number  of  jus- 
tices to  adjourn  as  it  does  to  hold  a  ses- 
sion. Rex  V.  Westrington^  ii.  pi.  981. 

10.  An  adjournment  should  be  entered  if  the 
justices  are  equally  divided,  Bodwm  v. 
Warligen,  ii.  pi.  98S. 

11.  For  unless  an  adjournment  be  entered 
nothing  can  be  done  upon  the  subject  at 
a  future  sessions.  Rex  v.  Justices  of  West" 
moreland,  ii.  pi.  98J. 

ADMINISTRATION. 

See  Executors  and  Admmutraton. 
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AGREEMENT. 


I.  An  agreement  to  assign  an  apprentice 
roust  be  stamped.  Rex  y.  St.  PayTi  Bed- 
ford* i>  pl«  65Bm 

ALDERMAN. 

1.  Aldermen  of  London  are  not  liable  to 
serve  parish  offices,  Rex  v.  Abdy,  i.  pi.  10. 

S.  But  they  may  act  as  justices  in  the  ap- 
pointment of  overseers.  A3  Eliz,  c,2. 

ALMS-HOUSE. 

1.  An  almt'houie  wholly  occupied  by  the 
objects  of  the  charity,  and  from  which  no 
profits  arise,  is  not  rateable  to  the  poor. 
Rex  V.  Waldo,  i.  pi.  182. 

2.  Neither  are  the  trustees  of  a  quakers' 
meeting-house,  of  which  no  profit  is  made 
by  the  pews,  &c.  liable  to  be  rated.  Rex 
V.  Woodward,  i.  pi.  200. 

2.  Neither  will  the  person  who  lives  m  such 
alms-house,  for  tne  purpose  of  superin- 
tending the  poor  maintained  therein,  be 
rateable  as  occupier,  provided  she  has  no 
other  interest  than  ner  salary  resulting 
from  her  situation,  and  no  other  residence 
therdn  than  a  bed-room.  Rex  v.  Field, 

i.  pi.  201. 

4.  But  if  such  master,  mistress,  or  other  su- 
perintendant,  have  a  distinct  habitation 
belonging  to  such  charitable  institution, 
aldioug^  aJlotted  by  the  founder  of  the 
charity  free  from  all  taxes,  yet  he  is  rate- 
able to  the  poor  as  occupier  of  such  habi- 
tation. Rex  V.  Catty  i.  pi.  205. 

5.  So  also  the  objects  of  a  charitable  found- 
ation in  the  actual  occupation  of  the  alms- 
houses and  lands  for  their  own  benefit  in 
the  manner  prescribed  by  the  rules  of  the 
institution,  and  liable  to  be  dismissed  for 
any  breach  of  such  rules,  are  rateable  in 
respect  of  such  occupation.  Rex  v.  Mun^ 
day,  i.  pi.  211. 

APOTHECARIES. 

1.  By  6  &  7  Will.  3.C.  4.  apothecaries  within 
the  city  o£  London  and  seven  miles  thereof, 
being  firee  of  the  apothecaries*  company, 
and  every  other  person  in  England,  IValet, 
and  Berwick,  who  has  served  as  an  ap- 
prentice to,  and  while  they  ^erdse  the 
said  art,  are  exempted  from  serving  the 
office  of  overseer  of  the  poor. 

APPEAL. 

L  The  Statutes. 

II.  Against  Appointment  of  Overseers. 
III.  Against  Poor^s  Rate. 
TV.  Against  Overseers*  Accounts. 

V.  Against  Vagrant  Passes. 
Vi   A^aitut  an  Order  of  Relief  . 


VII.  Against  an  Order  of  Bastard^. 
VUI.  gainst  an  Order  of  Apprenticeship, 
IX.  Against  an  Order  of  RemovaL 
X.  Agaaaut  an  Order  of  Suspension^ 
XI.  Ejfect  of  an  Appeal. 

I. 

The  Statutes. 

1.  By  43  Eliz.  c.  2.  respecting  the  o^^mim/- 
ment  of  overseers  ;  the  assessment,  levyiqg, 
and  distraining  for  the  poor's  rate:  the 
rating  parishes  in  aid;  the  sending  of 
paupers  to  the  workhouse ;  and  the  band- 
iBg  poor  children  apprentices ;  it  is  bn- 
ACTED,  ''that  if  any  person  shall  find 
themselves  grieved  with  any  sess  or  tax  or 
other  act  done  by  the  churchwardens  and 
other  persons,  or  by  the  justices  of  the 
peace,  that  then  the  justices,  at  their  ge^ 
neral  quarter  sessions,  shall  take  such  order 
therein  as  to  them  shall  be  thought  con- 
venient." 

2.  But  by  17  G.2.c.38.§4.  **  if  any  person 
shall  find  himself  aggrieved  by  any  rate  for 
the  relief  of  the  poor,  or  shall  have  any 
material  objection  to  any  person  being  put 
in  or  left  out  of  such  rate,  or  to  the  sum 
charged  on  any  person  therein,  or  shall 
have  any  material  objection  to  the  over- 
seers' accounts,  or  any  part  thereof,  or 
shall  find  himself  aggrieved  by  any  neglect, 
act,  or  thing  done  or  omitted  by  the 
churchwardens  and  overseers  of  the  poor, 
or  by  any  of  the  justices  of  peace,  such 
person,  in  any  of  the  cases  aforesaid,  giv- 
ing reasonable  notice  to  the  chu^phwarcfens 
or  overseers,  shall  appeal  to  the  next 
generator  quarter  sessions.** 

U. 
Against  Appointment  of  Overseers. 

3.  A  person  improperly  appointed  overseer 
must  appeal  to  procure  nis  discharge,  Rex 
V.  GreeU  Marlow,  i.  pi.  74. 

4.  But  if  the  appointment  be  removed  into 
the  King^s  Bench  by  certiorari,  the  court 
will  receive  affidavits  of  the  facts,  and  de- 
termine the  legality  or  illegality  of  the 
appointment,  imd.  i.  pi.  74. 

5.  The  richt  of  appealing  against  an  appoint- 
ment of  overseers  cannot  be  taken  away 
by  removing  the  appointment  before  the 
next  sessions  after  it  is  made.  Rex  v.  Haul' 
ditch,  LpL7l. 

6.  But  an  order  of  justices  appointing  over- 
seers under  43  Eliz.  mav  be  removed 
before  the  appeal  is  lodged.  Rex  v.  War^ 
wick,  i.  pi.  69. 

7.  If  an  appointment  be  made  by  persons 
calling  themselves  **  justices*'  who  arc  not 
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so,  it  u  a  Dulfity,  aad  dierelbre  the  party 
^ipointed  need  not  appeal,  Bex  v.  ToweU, 

i.  pi.  72. 

8.  But  if  an  appeal  be  made,  statinc  that  the 
appointment  was  made  by  Bocb  persons 
'^jntHeeM  of  the  peace,**  this  is  an  admis- 
sion of  their  jurudiction,  ibid.        i.  pi.  72. 

9.  The  parishioners  as  well  as  the  oTerseers 
appointed  may  appeal  under  the  4J  Eliz. 
C2.$6.  Rex  V.  Forrett,  L  pi.  73. 

la  A  ceriimuri  lies  to  remove  the  order 
although  no  appeal  has  been  made,  Rex"^. 
Harmem,  L  pi.  70. 

U.  And  on  cerHormi  brou^t,  the  facts  of 
the  case  may  be  laid  before  the  court  by 
affidaWty  Rex  y.  Great  Marhwy  i.  pi.  74. 

IS.  See  ako  Rex  y.  Stanley,  i.  pi.  618. 

III. 
Agamtt  Poof^i  Rate, 

19.  By  41  G.3.c.23.§4.  <*  All  nodces  of  ap- 
peal against  poor  rates  shall  be  in  writing, 
■Ig^ned  by  the  person  giving  the  same  or 
hf  his  attorney,  and  left  at  the  abode  of 
the  oyerseers,  specifying  the  particular 
grounds  or  causes  of  appeal,  and  no  other 
cause  or  ground  than  what  is  specified, 
•faall  be  inquired  into." 

14«  By  4lG.9.c.25.$6.  Notices  shall  *^  also 
be  giyen  by  the  appellant  to  the  other 
person  or  persons  interested  or  concerned 
m  the  event  of  the  appeal." 

15.  But  by  41 G. 5.  c  23.$  &  The  **  appeal 
may,  l^  conseni  of  parties,  be  heard 
though  no  notice  of  appeal  have  been 


1^  It  was  formerly  held,  that  only  those 
persons  who  were  actually  damnified  by  the 
acts  of  the  churchwardens,  overseers,  or 
justices,  could  appeal  under  the  43  £liz. 

17.  And  that  the  appeal  was  not  confined  to 
the  next  quarter  sessions,  Rex,  v.  St.  Giiei, 

i.  pi.  280. 

18.  Bat  might  be  brought  at  any  sessions  at 
any  distance  of  time.  Rex  v.  St.  dies, 

i.  pi.  281. 

19i  But  it  is  now  determined,  that  in  the 
case  of  poo¥^s  rate,  any  person,  though 
not  the  party  grieved,  may  appeal,  and 
that  the  appeal  must  be  to  the  next  ses- 
sions. Rex  y.  Canterbury,  i.  pi.  286. 

sa  And  it  is  now  settled,  that  the  appeal 
asainst  tipoar't  rate  must  be  in  all  cases  to 
tSe  next  te$non»;  for  the  17G.  2.  c.  38. 
has  in  this  respect  repealed  43  £liz.  c.  2. 
i  4^  which  left  the  appeal  to  any  sessions, 
'Bex  y.  Coode,  i.  pi.  290. 

21.  And  it  is  by  the  making  of  the  rate  that 
^  party  is  grieved,  Bex  v.  Miccl^field, 
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22.  And  the  party  grieved  must  seek  his 
relief  by  appeal,  for  if  he  do  not,  and  the 
rate  is  erroneous,  he  cannot  maintain  tres- 
pass against  the  overseer  for  levying  it, 
Durrant  v.  Boyt,  i.  pi.  297. 

25.  Sed  quaere  et  vide,  Bex  v.  Newcomb, 

i.  pi.  268. 

24.  See  also  Harper  v.  Carr,         i.  pi.  271. 

25.  If  an  appeal  be  lodeed  under  43  Eliz. 
c.  2.  ana  dismissed  tor  informality,  the 
party  cannot  have  a  second  appeal,  Bex 
v.  Juiticet  of  Yorkshire,  3  T.  R.  7  76. 

26.  And  therefore  an  appeal  against  the  rate 
must  be  lodged  at  the  next  seisUmi  after 
the  allowance  of  it,  Bex  v.  Atkins, 

i.  fd.  99S. 

27.  The  party  objecting  to  a  poor  rate  may 
appeal  to  die  next  sessions  for  which  he  is 
in  time  to  give  an  efiectual  notice  of  ap- 
peal after  the  publication  of  the  rate,  and 
one  intervening  day  between  such  publi- 
cation and  the  next  immediate  quarter 
sessions  is  not  sufficient  time  for  the  pur* 
pose.  Bex  v.  Justices  of  Sussex,  i.  pi.  899. 

28.  Several  parties  having  a  joint  grievance, 
such  as  tne  omission  of  persons  in  the 
rate  who  ought  to  be  rated,  mav  join  in 
giving  one  notice  of  appeal  to  the  parish 
officers.  Id.  ibid. 

29.  An  appeal  against  a  poor  nte  in  London 
or  Middlesex  must  be  made,  as  in  all 
other  counties,  to  the  next  (t.  e,  next  pos- 
sible) general  quarter  sessions,  though  the 
Stat.  1 7  G.  2.  c.  38.  §  4.  in  its  terms  gives 
the  appeal  to  the  next  general  or  quarter 
sessions,  and  thoueh  in  the  two  counties 
named  there  are  four  general  as  well  as 
four  general  quarter  sessions,  Bex  v.  Jttf- 
tices  of  London,  ^  i.  pi.  300. 

30.  If  a  person  give  notice  of  his  intention 
to  appeal,  but  do  not  enter  it,  the  sessions 
cannot  award  costs  to  the  other  party^ 
undcc  1 7  G.  2.  c.  38.  Bex  v.  Justices  €/  ^«- 
sex,  ii.  pi.  1017. 

31.  For  the  determination  of  the  appeal  is 
a  condition  precedent  to  the  power  of  the 
session  to  give  costs;  for  tne  act  says, 
"  shall  give  the  party  for  whom  such  ap- 
p^  sh^l  be  determined,  costs."   Id.  ibid. 

32.  By  45  Elis.  c.  2.  §  8.  the  same  power  is 
given  to  corporation  justices  witnin  their 
jurisdiction  as  is  given  to  the  county  jus- 
tices. 

33.  And  therefore  it  was  held,  that  an  ap- 
peal from  a  poor  rate  might  be  made  to  a 
borough  sessions,  and  that  county  sessions 
could  not  receive  an  appeal  against  a  rate 
made  in  a  corporation  town  which  has 
justices  of  its  own,  Bex  v.  Taunton, 

i.  pi.  283. 

34.  But  by  1 7  G.  2.  c.  38.  §  5.  If  the  cor^r- 
aeioo  or  franchiie  has  not  Coui  yu&ec&  ol 
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the  peace,  tiie  appeal  may  be  to  the  next 
genoral  or  quarter  sessions  of  the  county. 

IV. 

Against  Oveneers*  Accounts. 

35.  It  was  formerly  held,  that  if  oyerseen* 
accounts  are  passed  before  one  justice  ac- 
cording to  17  0.2.C58.  the  appeal  from 
them  must  be  to  the  next  sessum  ;  but  if 
before  two  justices^  under  4 J  Eliz.  c.  2.  it 
may  be  to  any  session,  Bex  v.  Justices  of 
JBerkskure,  i.  pi.  527. 

56.  But  it  is  settled,  that  the  clause  in 
43  Eliz.  C.2.  which  pves  the  appeal  ge- 
nerally to  any  session,  is  repiNded  by 
17  G.  2.  C.58.  and  the  appeal  must  now 
be  in  all  cases  to  the  next  session,  Rex  v. 
Coode,  L  pi.  290. 

57.  An  appeal  cannot  be  made  to  the  ses- 
sions against  overseers'  accounts,  unless 
an  order  has  been  previously  made  by  two 
justices,  Bex  v.  Bartlet^  i.  pi.  525. 

58.  Whether  the  appeal  be  on  the  45  Eliz. 
c.  2.  or  17  0. 5.  c.58.  §  4.  Rex  v.  WhUear, 

i.  pi.  526. 

59.  An  appeal  against  overseers'  accounts 
must  be  to  the  next  general  quarter  ses- 
dons  after  the  allowance  of  the  accounts. 
The  17  G.2.  c.58.  §4.  b  in  this  respect  a 
repeal  of  the  45  Eliz.  c2,§6.  Rex  v. 
Justices  of  Worcester f  i.  pi.  555. 

4a  By  41  Q,3,  C.25.  $4.  all  notices  or  appeal 
against  overReers'  accounts  shall  be  in  writ- 
ing signed  by  the  party  or  his  attorney, 
and  Im  at  the  overseers'  abode,  or  at  that 
of  any  two  of  them,  specifying  the  ffrounds 
of  appeal ;  and  no  other  causes  of  appeal 
than  those  inserted  in  such  notice  shall  be 
examined  into. 

41.  See  title  "*  Ovebskerb." 


V. 


Agtunst  Vagrant  Passes, 

42.  By  17  G.  2.  c.5.$26.  any  person  ag- 
grieved by  any  act  of  any  justice  out  of 
sessions  in  or  concerning  the  execution  of 
this  act,  may  appeal  to  the  next  general 
or  quarter  sessions. 

45.  But  an  appeal  does  not  lie  to  the  quar- 
ter sessions  from  a  vagrant  pass;  the  only 
mode  of  relief  is  by  an  order  of  two  jus- 
tices. Rex  V.  Ringujoukl,  ii.  pi.  874. 

44.  An  appeal  does  not  lie  generally  by  a 
pearish  against  a  vagnsntpass ;  but  whether 
It  does  m  the  case  of  a  foreigner  sent 
under  a  false  examination  is  undecided, 
B€M  V.  JSdgewmrCf  ii.  pi.  875. 


VI. 


Agamst  an  Order  of  Relief. 

45.  Bv  18  G.  5.  c.  19.  §  5.  if  the  overseer 
shall  be  aggrieved  by  any  act  of  the  con- 
stable or  justices  of  the  peace,  or  have 
any  material  objection  to  the  account  of 
such  constable,  &c,  for  monies  expended 
in  relieving  the  poor,  he  may  appeal  to 
the  next  sesaons. 

46.  By  18  G.5.  c.  19.  §  6.  overseers  of  cop- 
porations  where  there  are  not  four  justices 
of  peace,  may  appeal  to  the  next  general 
or  quarter  sessions  of  the  county. 

47.  No  appeal  lies  from  an  order  of  main- 
tenance made  by  one  justice ;  for  by  the 
5  W.  &  M.  c.  11.  a  single  justice  has,  in 
this  respect,  a  concurrent  jurisdiction  with 
the  justices  in  sessions,  Rex  v.  North 
Shields,  i.  pi.  468. 

48.  Bv  45  G.  5.  c.  47.  §  26.  appeal  may  be 
made  to  the  next  general  or  quarter  ses- 
nons  respecting  the  rdief  to  be  affi>rded 
to  the  families  of  persons  serving  in  the 
militia. 

49.  An  appeal  does  not  lie  to  the  quarter 
sessions  against  an  order  for  relief.  Rex 
V,  Justices  of  Devon,  i.  pi.  476. 

VU. 

Against  an  Order  of  Bastard^» 

50.  By  18  Eliz.  c.  5.  §  2.  the  mother  or  re- 
puted father  of  a  bastard  child,  upon 
notice  of  an  order  of  bastardy  made,  shall, 
on  default  of  performing  the  same,  be 
committed  to  the  common  gaol,  except 
he,  she,  or  they,  shall  give  securi^  to 
perform  the  same,  or  else  personally  to 
appear  at  the  next  general  sessions  to  be 
holden  in  that  county  where  the  order  it 
made. 

51.  Bv  6  Q,2,  C.51.  if  the  mother  of  a  bas- 
tard child  swear  it  to  any  person,  thfr 
justice  may  issue  his  warrant  to  apprciiend 
the  reputed  father,  and  commit  him  to  the 
common  gaol  or  house  of  correction,  nnlesa 
he  shall  give  security  to  indemnify  the 
parish,  or  shall  enter  into  a  recognizance 
to  appear  at  the  next  general  quarter  ses- 
sions or  general  sessions  of  the  peace,  and 
abide  by  the  determination  there  made. 

59,  By  15  Q.3.  C.82.  {  7.  for  the  regulation 
of  iMstard  children  bom  in  lying-in  boni- 
tals,  any  person  aggrieved  by  any  order 
made  according  to  the  directions  of  the 
act  may  appeal  to  the  quarter  sessions  of 
the  county,  riding,  division,  city,  corpora- 
tion, or  place  wherein  he  shall  have  suA 
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ftred  fDch  grievsncc,  witbiii  four  months 
after  the  fact  done  by  which  he  shall  thmk 
himself  aggrieved,  on  giving  fourteen  days 
notice  in  writing,  and  within  two  days  after 
entering  into  a  recognizance  with  two 
sureties  to  tnr  mdi  appeal,  &c. 

53.  The  appeal  from  an  order  of  bastardy 
must  be  to  the  next  general  sessions  of 
that  part  of  the  county  where  the  order 
was  made,  and  not  at  the  sessk>n8  in  the 
county.  Rex  v.  Coystony  i.  pi.  596. 

54.  The  next  session  shall  be  the  session 
next  af^  the  time  on  which  notice  is 
given  to  the  reputed  &ther  of  his  being  so 
adjudged,  Bejr  v.  Browne^  L  pi.  597. 

55.  And  the  appeal  must  be  to  the  next 
general  sestions  after  such  notice,  and  not 
the  next  quarter  sessions,  Rex  v.  Shaw, 

i.  pi.  598. 

56.  Bat  if  the  reputed  fadier  appeal  to  the 
general  quarter  sessions,  the  court  will  not 
presame  that  a  general  sessions  intervened 
between  the  thne  of  making  the  original 
<irder  and  the  appeal.  Rex  v.  Chichester, 

i.  pi.  599. 

57.  If  the  sessions,  on  appeal,  make  a  new 
order  of  bastardy,  the  reputed  father  can- 
not appeal  to  the  next  subsequent  general 
sessions,  Pridgeonh  case,  L  pi.  606. 

58.  For  against  an  original  order  of  bastardy 
made  at  sessions  no  appeal  whatsoever  can 
be  made.  Wood's  case,  i.  pi.  607. 

59.  Unless  the  sessions,  proceeding  on  the 
statute  5  Car.  1.  c.4.  take  security  from  the 
reputed  &ther  to  perform  the  order,  or  to 
ap|>ear  at  the  next  sessions.  Sed  qu.  Rex 
V.  Weston,  i.  pi.  608. 

60.  And  an  order  of  bastardy  made  by  two 
justices,  on  being  removed  by  certiorari 
utto  th^  King's  Bench,  may  be  quashed  for 
errors  on  the'facc  of  it,  although  no  appeal 
htt  been  made  to  the  sessions,  B!ex  v. 
Stanley,  i.  pi.  618. 

61.  Upon  an  appeal  to  the  sessions  against 
an  order  of  nuadon,  the  respondents  are 
to  be^^Q,  by  supporting  their  order,  as  in 
all  other  cases.  Rex  v.  Kmll,        i.  pi.  600. 

VIU. 
Against  Orders  of  Apprenticeship. 

62.  By  the  43  EHz.  c.  2.  justices  are  em- 
powered to  place  out  apprentices  to  the 
trades  and  m  the  manner  therein  de- 
scribed; but  this  statute  gives  no  appeal. 

63.  But  by  5  Eliz.  c.4. §35.  if  any  master 
^hall  misuse  his  apprentice,  or  the  appren. 
tice  shall  have  just  cause  to  complam,  or 
the  apprentice  do  not  do  his  duty,  such 
master  or  apprentice  may  rcspcctivclv 
apply  to  a  justice  of  the  peace,  who  shall 
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make  sach  order  between  them  as  the 
equity  of  the  case  shall  require. 

64.  And  if  the  justice  cannot  settle  the  mat- 
ter, he  shall  take  bond  oi  the' master  to 
appear  at  the  next  sessions. 

65.  And  the  sessions  may,  by  order  under 
hand  and  seal,  discharge  the  apprentice 
from  his  indentures  for  a  default  in  the 
master. 

66.  And  if  the  default  shall  be  found  in  the 
apprentice,  may  cause  such  due  correction 
and  punishment  to  be  ministoied  unto 
him  as  shall  be  thought  meet. 

67.  By  SO  G.  2.  c.  1 9.  $3.  two  justices  of  the 
peace  where  any  master  or  mistress  may 
dwell,  upon  the  complaint  of  any  appren^ 
tice  put  out  by  the  parish  with  whom  they 
have  received  no  larrer  apprentice-fee  than 
5/.,  touching  any  iU-usage,  Sic,  may  ex- 
amine such  complaint,  and  discharge  such 
apprentice  from  nis  indentures. 

68.  By  20G.2.  c.l9.$4.  it  shall  be  lawful 
for  such  justices,  upon  complaint  upon 
oath  by  any  master  or  mstress  against  any 
such  apprentice  touching  any  misde- 
meanor, &c.,  to  hear  and  determine  the 
same,  and  to  punish  the  ofiender,  &c. 

69.  And  by  20  O.2.  c.  19.  $  5.  if  any  person 
or  persons  shall  think  themselves  aggrieved 
by  any  determination,  order,  or  warrant  of 
such  justice  or  justices  (save  and  except 
any  order  of  commitment),  they  may  ap- 
peal to  the  next  general  quarter  sessions 
of  the  place  where  such  order  shall  be 
made;  where  the  same  shall  be  finally 
heard  and  determined,  and  costs  given  not 
exceeding  40ff. 

70.  By  6G.3.  c.25.  any  one  justice  of  the 
peace  where  the  master  resides,  may  sue 
out  his  warrant  to  apprehend  any  appren- 
tice who  has  absented  himself  from  his 
master's  service,  and  cause  such  apprentice 
to  serve  or  make  satisfaction  for  tne  time 
he  was  absent,  and  on  refusal  to  give  se- 
curity so  to  do,  may  commit  him  for  three 
months,  provided  the  application  be  made 
within  seven  years  after  the  expiration  of 
the  indentures;  and  if  any  person  shall 
think  himself  aggrieved,  he  may  i^peal  to 
the  next  general  quarter  sessions,  giving 
notice  to  the  justice,  and  entering  into  u 
recognizance  in  the  manner  therein  de- 
scribed. 

71.  But  this  shall  not  extend  to  the  stan- 
naries of  Devon  and  Cornwall, 

72.  By  Z3  G.  3.  c.  51.  two  justices  on  com- 
plaint of  an  apprentice  with  whom  not 
more  than  lo/.  have  been  given,  of  his 
having  been  ill-used  by  his  master,  may 
fine  such  master  in  any  sum  not  exceeding 

40ff. 

75.  The  apprentice  may  appeal  lo  tVvc  «iv- 
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sioDs  of  the  place  in  which  he  and  hb 
master  live,  although  the  binding  and 
sefrice  be  in  a  different  city  or  county, 
Bex  V.  Collingboume,  i.  pi.  680. 

74.  By  45  Eliz.  c.S.  ^  l.the  churchwardens 
and  overseers  of  a  parish  may,  with  the 
consent  of  two  or  more  justices,  take 
orders  for  putting  out  poor  children  ap- 
prentices. 

75.  By  8  &  9  W.  3.  c.  30.  §  5.  those  persons 
to  whom  poor  children  shall  be  bound 
apprentices  pursuant  to  the  45  Eliz.  c.  2. 
shall  receive  them  and  provide  for  them 
according  to  the  terms  ot  the  indentures, 
upon  pain  of  10/. 

76.  By  8  &  9  W.  5.  c.  30.  §  6.  if  the  person 
to  whom  any  poor  child  shall  be  appointed 
to  be  bound  an  apprentice  shall  think 
himself  aggrieved  thereby,  he  may  appeal 
to  the  next  general  or  quarter  sessions  of 
the  peace,  and  the  order  of  the  justices  at 
such  sessions  shall  be  final,  and  conclude 
all  the  parties. 

77.  By  aoG.5.  c.56.  all  persons  to  whom 
any  children  shall  be  appointed  to  be 
bound  in  pursuance  of  any  act  for  the 
relief  of  the  poor  in  any  particular  district 
of  EngUmdy  may  appeal  to  the  next  gene- 
ral or  quarter  sessions. 

78.  By  3SG.5.  C.57.  persons  grieved  by  the 
exercise  of  the  authority  given  to  the  jus- 
tices with  respect  to  parish  apprentices  on 
the  death  of  their  masters  may  appeal  to 
the  general  quarter  sessions. 

79.  An  appeal  will  not  lie  against  a  parish 
indenture  after  the  master  has  executed 
the  counterpart  of  it,  for  he  cannot  con- 
tradict hb  own  deed.  Rex  v.  Saltern^ 

i.  pi.  717. 

80.  By  S  d:  8  Anne,  c.  6.  §  12.  two  or  more 
justices  of  peace  may  determine  dbputes 
between  masters  and  apprentices  in  the 
tea  iervioe,  and  make  such  orders  therein 
as  now  they  are  enabled  by  law  to  do  in 
other  cases  between  masters  and  appren- 
tices;  but  this  act  does  not  expressly  give 
any  appeal. 

81.  By  7  Jac.l.  C.5.  §7.  persons  ^grieved 
by  any  of  the  parties  appointed  andftrusted 
by  this  act  to  bind  out  apprentices  under 
pidUic  charities,  may  petition  the  lord  chan- 
cellor, who  b  empowered  to  appoint  com- 
missioners to  examine  the  complaint;  and 
if  any  person  or  persons  shall  nnd  himself 
grievea  by  any  thmg  done  by  the  said  com- 
missioners, then,  upon  complunt  made  in 
the  court  of  chancery,  the  lord  chancellor 
shall  make  a  decree  therein. 

83.  By  28  G.  3.  c.  48.  §  16.  for  placing  out 
poor  boys  apprentices  to  chimney^weeperty 
if  any  fierson  shall  think  himseU'  aggrieved 


by  any  thing  done  by  any  justice  or  Juftioes 
of  the  peace  in  pursuance  of  thb  act,  tach 
person  may  appeal  to  the  next  genml  or 
quarter  sessions  of  the  place  wherein  the 
cause  of  such  complaint  shall  arise,  having 
first  entered  into  a  recognizance  with  8ii£ 
ficient  sureties  to  abide  by  the  order  made 
therein,  and  also  giving  notice  in  writing 
to  the  justices  of  his  intention  to  brinff 
such  appeal,  and  of  the  matter  Uiereo^ 
within  SIX  days  after  the  cause  of  such 
complaint  shall  have  arisen. 

IX. 

Agahut  Orders  of  Bemowd, 

85.  By  13  &  14  Car.  2.  c.  12.  all  persons  who 
think  themselves  aggrieved  by  an  order  of 
removal,  may  appeal  to  the  next  quarter 
sessions, 

84.  By  3  &  4  W.&M.  c.ll.§  10.  which  or- 
ders parishes  to  receive  paupers  removed 
by  order  of  two  justices,  an  appeal  b  given 
to  the  uexteeneral  quarter  sessions. 

85.  By  8  &  9  W.3.  C.50. 6  3.  in  order  to  pre- 
vent vexatious  removals  and  appeals,  the 
justices  are  authorized  to  eive  costs  on 
appeals  brought  on  at  their  general  or 
quarter  sessions.  ;; 

86.  By  8  &  9  W.5.  C.30.  §  6.  appeals  against 
orders  of  removal  shall  be  had,  prosecuted, 
and  determined,  at  the  general  or  quarter 
sessions  of  the  place  m>m  whence  the 
pauper  was  removed^  and  not  elsewhere. 

87.  By  9  G.  1.  c.  7.  §  8.  no  appeal  from  any 
order  of  removal  shall  be  proceeded  upon, 
unless  reasonable  notice  be  given  by  the 
parish-ofiicers  who  appeal  to  the  parbh- 
officers  of  the  place  n'om  whence  the  pau- 
per was  removed,  the  reasonableness  of 
which  notice  shall  be  adjuclffed  by  the  ses- 
sions; and  if  it  appear  that  rea^pable 
notice  has  not  been  given,  they  «ball  ad- 
journ the  appeal  to  the  next  quarter  ses- 
sions. 

88.  By  9G.1.  C.7.  §9.  the  sessions  may  or- 
der the  respondent  parish  to  pay  reason- 
able charges  to  the  appellants. 

89.  By  5G.2.  cl9.  the  justices  in  sessions 
may,  on  appeal,  recti^  defects  in  form  in 
the  order  of  the  justices,  and  proceed  to 
the  determination  of  the  appeal. 

90.  An  appeal  against  an  ordler  of  removal 
only  autnorizes  the  sessions  to  confirm  or 
quash  the  order. 

91.  An  appeal  may,  with  the  consent  of  the 
parties,  be  referred  to  the  consideration  of 
three  justices  out  of  sessions.  Bex  v.  Jto- 
tices  of  Northampton,  ii.  pi.  936. 

92.  The  pauper  who  b  removed  may  appeal 


DIGEST. 


[IX.  Rewuvai. 


the  order  as  well  as  the  parish- 

,  Rex  T.  HartfiMy  iL  pi.  940. 

9i5.  But  it  leems  that  it  otij^t  to  appear 

that  the  party  appealing  if    the   party 

grieved.  Beg  ▼.  MmaJbwnf^       iL  pL  948. 

94.  The  rettttmrnUe  notice  required  by  the 
•tatute  of  9G.  1.  c.7.  is  such  notice  as  the 
practice  of  the  reflective  sessions  requires, 

iL  pi.  943  (n> 

95.  And  if  this  practice  be  not  compUed 
with,  though  they  cannot  quash  the  order 
fiir  this  onussion,  yet  they  must  adjourn 
the  appeal.  Anon,  ii.  pL  945. 

9^.  Nor  can  the  session  refuse  to  receive 
the  appeal  for  defect  of  notice ;  for  the 
notice  relates  only  to  the  hearingy  and  not 
to  the  rcceifoing  the  appeal,  Rex  v.  Jut' 
facet  cf  GioucetterMfnrey  ii.  pi.  947. 

97.  And  therefore  they  are  bound  to  receive 
an  appeal,  although  no  notice  whatever 
hat  been  given.  Rex  v.  HunHngdonshirey 

u.  pi.  948. 

9S.  A  pauper  was  examined  in  Augusiy  the 
removal  was  dated  18th  of  Noonaber  fol- 
lowingy  the  next  sessions  were  ISth  of 
Jammr^y  at  which  the  appeal  was  ten- 
dered, but  no  notice  of  appeal  had  been 
served,  and  it  was  held  that  the  sessions 
oQght  to  receive  the  appeal.  Rex  v.  Ghu" 
eeaUnhMrCy  iL  pi.  962. 

99.  But  if  on  a  motion  for  leave  to  lodge  the 
mppealand  to  respite  the  hearing  thereof  to 
the  next  session,  the  sessions  tbuik  the  ap- 
pellants had  sufficient  tune  to  come  pre- 
pared to  try  the  appeal,  and  to  give  notice 
to  the  respondents,  and  only  intended  to 
enter  and  adjourn  the  appeal,  they  arc  not 
bound  to  receive  it,  ana  to  adjourn  it  to 
the  next  sessions.  Rex  v.  Jutticet  of  North 
Riding  of  TorkthtrCy  ii.  pL  949. 

100.  But  where  a  pauper  was  removed  on 
the  4th  of  January  under  an  order  of  the 
preceding  <iay,  and  on  the  5th  the  over- 
seen met  to  consider  of  the  settlement, 
and  on  the  6th  ^ve  notice  to  the  remov- 
ing parish  of  trymg  an  appeal  acainst  the 
order  at  the  next  sessions,  which  was  on 
the  13th,  and  the  removing  parish  was 
seven  miles  from  the  place  where  the  ap- 
pellants' attorney  lived,  and  ten  miles  from 
the  appellant  parish,  and  the  practice  of 
the  session  was  to  give  eight  days'  notice, 
one  inclusive,  the  other  exclusive,  it  was 
held  that  the  session  could  not  dismiss  the 
appeal  on  the  ground  that  notice  might 
have  been  jpven  in  iimcy  but  ought  to  ad- 
journ it ;  tor  the  90. 1,  c.7.  $  8.  expressly 
ays,  if  reasonable  notice  has  not  been 
given,  **  they  shall  adjourn  the  appeal  to 
"  the  next  quarter  sessions,"  Rex  v.  Jut" 
ticet  of  Bucktnghamthirey  iL  pi.  950. 

/ 


101.  The  want  of  time  to  enquire  into  the 
facts  of  the  case  is  no  excuse  for  not  giv- 
ing notice  of  appeal  before  the  ensumg 
sessions.  Rex  v.  Sitchetter,         ii.  pi.  946. 

102.  But  an  appeal  against  an  order  of  re- 
moval may  be  entered  at  the  next  sessions 
but  one  after  the  order  is  executed,  if 
there  be  not  a  reasonable  time  betwixt 
the  execution  of  the  order  and  the  next 
sessions  to  make  inquiry  r»pecting  the 
pauper's  settlement.  Rex  v.  liirUthirey 

iL  pK  966. 

103.  Coupling  the  statute  55  G. 3,  cioi. 
with  the  statute  3  W.&  M.  c  1 1.  j^  9.  ap- 
peals lie  against  an  order  of  removal 
which  was  suspended,  and  against  a  subse- 
quent order  for  costs;  notwithstanding 
the  death  of  the  pauper  before  any  re- 
moval of  him  in  fact  made,  and  though 
the  costs  were  under  SO/.  Rex  v.  St»  Mary- 
le-BonCy  iL  pi.  879. 

104.  Though  an  appeal  against  an  order  of 
removal  has  been  entered  and  adjourned 
once  by  virtue  of  the  statute  9Ct.1.  c7. 

L8.,  and  though  the  justices  in  sessions 
ive  a  discretionary  power  to  determine 
whether  reasonable  notice  has  been  given 
of  the  appellant's  intention  to  proceed  on 
the  trial  of  such  adjourned  appeal,  yet  if 
they  dismiss  the  appeal  at  sucn  adjourned 
sessions  without  hearing  it,  on  the  ground 
that  the^  have  no  autnority  to  try  it  for 
want  of  a  sufficient  length  of  notice  to 
the  respondents  according  to  a  new  rule 
of  practice  promulgated  two  sessions  be» 
fore,  but  then  first  acted  upon,  and  which 
was  not  known  to  the  appellant's  attor- 
ney, who  had  given  the  lormer  usual  no- 
tice ;  this  court  will  grant  a  mandamus  to 
enter  continuances,  and  hear  the  appeal. 
Rex  V.  Jutticet  of  WiUthirCy      ii.  pL  952. 

105.  An  appeal  against  an  order  of  removal 
made  by  corporation  jutticet,  must  be  to 
the  nexttettiont  for  the  county,  and  not  to 
the  next  tettiont  for  the  corporationy  Rex 
V.  Wendovery  ii.  pi.  953. 

106.  Same  point.  Rex  v.  Eiut  Doniflandy 

ii.  pL  959. 

107.  And  the  appeal  must  be  to  the  next 
tettiont  after  the  order  of  removal  is 
served.  Rex  v.  Milbrooky  ii.  pi.  955. 

108.  But  query  if  an  order  of  removal  be 
served  between  an  original  and  the  ad- 
journed sessions,  whether  the  appeal  may 
be  to  such  adjourned  se^isions.  Rex  v. 
Monkt  Ritboroughy  ii.  pi.  954. 

109.  If  an  order  of  removal  be  made  be- 
fore, but  the  pauper  is  not  in  fact  re- 
moved uutil  after  the  sessions  next  ensu- 
ing the  making  of  the  order,  the  appeal 
may  be  to  the  next  sessions  after  the  re- 


Appeal,] 


DIGEST. 


\\lL»  JKCMOMml 


moval,  for  it  is  by  the  removal  that  the 
parties  are  aggrieved,  JUx  v.  Norton, 

ii.  pi.  957. 

110.  Same  point,  Milbrook  v.  St.  Jonn\ 

ii.  pi.  955. 

111.  And  the  appeal  against  an  order  of  re- 
moval most  be  to  the  next  general  quarter 
tetsUmtf  Bex  v.  Hinderdave,      ii.  pi.  956. 

112.  And  it  must  be  to  the  session  next  af- 
ter the  time  the  appellant  was  aggrieved, 
Bex  V.  Norioriy  ii.  pi.  957. 

1 13.  And  if  a  session  be  adjourned  and  no 
session  held  on  the  adjournment  day,  an 
appeal  to  the  session  subsequent  to  the 
adjournment  is  not  the  next  sessions,  Bex 
V.  West  Torrtngton^  ii.  pi.  958. 

114.  An  appeal  n'om  an  order  of  borough 
justices  must  be  to  the  county  sessions, 
Bex  V.  Eatt  Donyland^  ii.  pi.  959. 

115.  As  to  the  time  of  appealing,  it  must 
depend  upon  the  particular  circumstances 
of  each  case  as  to  what  shall  be  considered 
as  the  next  testiont,  Bex  v.  Justices  of 
WUts,  ii.  pi.  960. 

116.  And  therefore,  if  from  the  distance  be- 
tween the  parish  to  which  the  pauper  has 
been  removed  and  the  place  where  the 
sessions  are  held,  there  is  not  time  to 
lodge  an  appeal  at  the  session  held  imme- 
diately subsequent  to  the  removal,  the 
next  session  ensuing  is  to  be  considered 
as  the  next  Meuion,  and  the  justices  are 
bound  to  receive  the  appeal  at  such  ses- 
sion, for  that  is  the  next  possible  session, 
Bex  V.  Justices,  East  Biding,  Yorkshire, 

ii.  pi.  963. 

117.  But  if  an  order  of  removal  be  executed 
three  days  liefore  the  session  in  a  parish 
twenty  miles  distant  from  the  place  where 
the  session  is  holden,  and  there  is  no  ap- 
peal to  that  session,  the  justices  are  not 
bound  to  receive  the  appeal  at  the  next 
session,  for  the  appeal  might  have  been  en- 
tered at  the  former  session,  and  adjourned, 
Bex  V.  Justices  of  Herefordshire, 

ii.  pi.  964. 

118.  But  where  an  order  of  removal  was 
dated  the  24th  o^ September,  and  executed 
on  the  afternoon  of  the  .7d  of  October,  at 
a  place  54  miles  distant  from  the  place 
where  the  session  was  to  be  held  on  the 
6th  of  October,  the  court  held  that  the 
justices  ought  to  receive  the  appeal  at  the 
next  session  but  one  subsequent  to  the 
execution  of  the  order,  for  that  some  rea- 
sonable time  ought  to  be  given  to  the  pa- 
rish appealing,  to  enable  them  to  enquire 
whether  or  not  it  will  be  proper  to  enter 
an  iqipeal,  Bex  v.  Justices  of  Flintshire, 

ii.  pi.  966. 

119.  But  the  time  limited  is  not  suspended 
by  the  matter  of  the  order  being  referred 


to  arbitration,  Bex  v.  Jurtiees  of  Dewm- 
shire,  h.  pL961. 

120.  Where  the  quarter  session  is  held  a£ 
two  different  places  in  the  county,  the  one 
being  an  adjournment  only  of  the  other, 
and  an  order  of  removal  is  executed  after 
the  beginning  of  the  origpal  session,  but 
before  the  a^oumed  sesdon,  an  appeal  at 
the  next  ensuing  adjourned  session  is  in 
time,  and  ought  to  be  received,  Bex  r. 
Justices  of  Sussex,  ii.  pi.  965. 

121.  If,  upon  an  appeal  lodged  against  an 
order  ot  removal,  the  sessions  are  of  opi- 
nion that  reasonable  notice  has  not  been 
given  by  the  appellant  to  the .  respondent 
parish,  they  cannot  dismiss  the  appeal  on 
the  ground  that  notice  might  have  been 
given  in  time,  but  are  bound  by  the  direc- 
tion of  the  statute  9G.  1.  c.7.  §  8.  to  ad- 
journ the  appeal  to  the  next  session,  Bex 
V.  Justices  of  Buckinghamshire,  ii.  pi.  950. 

122.  Where  an  order  of  removal  was  made 
and  executed  on  the  day  before  the  hold* 
ing  of  the  Epiphany  sessions,  and  the  ap- 
peal was  entered,  and  due  notice  given  for 
the  Easter  sessions,  at  which  sessions  the 
justices  refused  to  hear  the  appeal,  on  the 
ground  that  it  should  have  been  entered 
at  the  Epiphany  sessions :  the  court 
granted  a  mandamus  to  the  justices  to  re- 
ceive such  appeal,  notwithstanding  it  ap^ 
peared  that  the  Epiphany  sessions  conti- 
nued for  14  days,  and  were  afterwards 
twice  adjourned  to  distant  da3rs,  and  that 
it  was  the  practice  of  the  sessions  to  allow 
appeals  to  be  entered  at  any  time  during 
their  continuance,  or  at  the  adioumments, 
and  to  respite  the  hearing  to  the  next  ses- 
sions, Bex  V.  Justices  of  Surrey, 

ii.  pi.  968. 

123.  Where  an  order  of  removal  from  a 
township  in  Yorkshire  to  a  parish  in  Afid- 
dlesex,  was  executed  on  the  12th  ofJant^ 
ary,  and  the  Yorkshire  Epiphany  sessions 
were  holden  on  the  18th,  and  the  parish 
did  not  appeal  until  the  Easter  sessions, 
when  the  justices  refused  to  receive  the 
appeal,  the  court  would  not  grant  a  man- 
damus to  the  justices  to  receive  the  ap- 
peal, it  appearing  that  the  appellants  were 
not  ready  to  enter  and  try  their  appeal  at 
the  Easter  sessions,  but  only  to  enter  and 
respite,  Bex  v.  Justices  of  West  Biding  qf 
York,  ii.  pi.  969. 

124.  Where  an  order  of  removal  was  served 
on  the  appellant  parish  on  Saturday,  and 
the  sessions  were  holden  on  the  following 
Tuesday,  and  the  appellant  parish  was  37 
miles  ftom  the  place  where  the  sessions 
were  holden,  but  there  was  no  appeal 
to  those  sessions,  and  the  justices  refused 
to  receive  the  appeal  at  the  next  sessions. 


le  ud  bow  AD  appeal  agaiiu 
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Wiia  AdU  take  ApprenHeet, 

L  By  5Elii.  C.4.  jSS.  eveiy  koiaeioUer  may 
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f  take  tne  mw  of  any  freeman,  not 
flpBg  hnifaawHry.  nor  beii^  a  labourer. 
Mm  aa  an  apprenliG^  after  He  enttom 


f/"  niE  CiTT  or  LOMDON,  icH-  we«i  jwari 
at  the  leatt,  lo  ai  the  term  do  not  expire 
afore  luch  apprentice  duUI  be  SI  yean  of 

.  By  5  Eliz.  c  4.  S  3B.  every  penon,  bdo^  a 
houieholder,  of^94  yean  ol  age,  dwelling 
m  any  Moriri-toini,  not  being  a  town  cor- 
porate, may  in  like  manner  have  to  ap- 
prentice or  opprendcei  the  child  or  chil- 
dren of  any  other  artificer  not  occupying 
husbandry  or  being  a  labourer,  dwelling  in 
the  nme  county  \  to  be  bound  in  maoncr 
and  fonn  afore*aid. 
.  But  by  5  Eliz,  c  4.  §  sg.  no  penon*  dwell- 
ing in  such  niaritet-town  or  town  corporate, 
exerciiii^  the  trade*  recited'  in  the  act, 
ihall  take  any  apprentice  except  he  be  hts 
■on,  or  the  btber  or  mother  have  an  inhe- 
ritance or  freehold  of  3^  a  year. 

5  Bv  5  Elii.  c.  4.  $  33.  every  clothworker, 
fimer,  (hearman.  weaver,  vulor,  or  shoe- 
maker, who  shall  have  three  anpreutkes, 
shall  keep  one  journeyman,  and  tor  every, 
other  apprentice  above  three,  one  other 
journeyman,  on  pun  of  lot 
Repe<ded  by  SiQ.3.  c.9G. 

6.  By  SElii.c5.<IS.ownenofshipa,houie- 
holders,  unng  tne  trade  of  SsMng,  camum- 
ien,Bnd  shipwnght*,inay  take  apprenticca 
being  above  seven  years  of  i^,  to  be  bound 
according  to  the  customs  of  the  City  or 
London,  by  writing  indented  and  imvOed 
in  the  town  where  the  apprentice  shall 
inhabit,  if  a  town  corporate ;  if  not,  then 
in  the  next  town  corporate. 

?■  And  the  direction  ofthis  statute,  respect- 
ing the  InTDlment  in  a  town  corporate, 
must  be  strictly  pursued  :  and  therefore 
where  a  boy  was  bound  apprentice  to  a 
mariner,  and  the  indenture*  iorcdled  in 
the  Trimti/  Hotae,  it  was  hdd  that  co- 
venant would  not  lie  on  them,  though  the 
charter  of  that  fraternity  ordain*  tlut  the 
memben  may  take  apprentices,  and  that 
such  inrolment  shall  be  good,  notwith- 
standing the  SEliz.  C.S.;  for  the  whole 
court  declared,  that  the  king  cannot  alter 
the  place  of  inrolment,  but  that  it  must 
be   according   to    the    statute,  PoubotCt 

s.  But  where  a  boy,  with  the  consent  of  his 
mother,  put  himself  apprentice  to  a  nu- 
Tmer  for  four  years,  and  the  indenture  was 
not  inrtilied  in  the  tovm  where  the  appren- 
tice woa  then  inhabiting,  nor  in  the  next 
corporate  town,  pursuant  to  S  Elii.  c5., 
ands&sAnn.  C.6.  it  wsa  held,  that  the 
clause  in  the  above  statute  was  made  for 
the  benefit  of  the  a;^>ren(ice,  and  ther^ 
fore  he  ought  not  to  be  prejudiced  by  the 
neglect  of  the  master  to  inrotl  the  indcn- 
tuK*,  which  in  this  cue  <Her«  WA  eEM&, 
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although  they  were  not  inroUed  nor  the 
ftamp  duty  paid.  Rex  v.  Ornntborough^ 

i.  pi.  738. 
9*  By  1  Jac.l.  C.17.  no  hatter  or  feltmaker 
shall  retain  more  than  two  apprentices  at 
the  same  time,  nor  those  for  any  less  term 
than  teven  yeargy  on  pain  of  5/.  a  month, 
except  the  apprentice  be  his  own  son, 
bound  for  seven  years,  and  the  term  do 
not  expire  till  he  be  of  the  full  age  of  22 
years. 

10.  By  13  &  14Car.2.  c.S.  §  18.  Norwich 
weavers,  emplojring  two  apprentices,  shall 
employ  also  two  journeymen;  and  no 
master  weaver  under  the  reguladon  of 
said  trade  shall  have  more  than  two  ap- 
prendces  at  the  same  time,  or  any  work 
boy  to  weave  in  the  said  trade  of  worsted 
weaving,  on  pain  of  5/.  a  month. 

11.  By  17  G.  5.  c.33.  master  dyers  within  the 
counties  of  Middlesex,  Euex,  Surrey,  and 
Kent,  may  take  as  many  apprentices  as 
they  please. 

IS.  A  bye-law  made  by  a  company  in  a  cor- 
poration to  restrain  the  numoer  of  appren- 
tices to  be  taken  by  any  of  the  members 
is  void.  Rex  v.  Cooper/  Company  of  Kew 
eastie^  7  T.  R.  543. 

IL 

Who  are  compeliabie  to  serve* 

13.  By  5Eliz.  c.4.  ^35*  if  any  person  re- 
quired to  be  an  apprentice  as  the  act  de- 
scribes, shall  refuse  so  do,  the  housekeeper 
requiring  may  complain  thereof  to  one 
justice  (n  the  county,  or  to  the  mayor  of 
the  town,  who  may  send  for  the  person  so 
refusing  to  be  an  apprentice,  and  if  he 
again  refuse,  may  commit  him  until  he 
shall  comply. 

14.  But  no  person  shall  be  obliged  by  this 
statute  to  become  an  appi'entice  other 
than  such  as  be  under  twentyone  years  of 
age. 

III. 
Of  the  Indentures. 

15.  By  5Eliz.  c.4.  §25.  an  apprenticeship 
can  only  be  created  by  indentuee. 

16.  Andby5Eliz.  c.4.  ^41.  all  indentures, 
covenants,  &c.  for  taking  an  apprentice 
otherwise  than  is  by  this  statute  ordained, 
shall  be  void,  and  the  PprM>n  taking  such 
an  apprentice  shall  forfeit  10/. 

17.  By  5Eliz.  c4.  §42&43.  persons  bound 
by  uidenture,  albeit  they  shall  be  within 
the  age  of  twenty-one  years,  shall  be  com- 
peliahte  to  serve. 


IS.  The  i^entures  must  retain  the  penon 
bound  as  an  apprentice;  for  unless  he  be 
retained  as  an  apprentice,  he  is  only  an 
articled  servant,  though  he  be  bound. 

19.  For  all  the  cases  respecting  settlem^ats, 
where  it  has  been  hefd,  that  the  pauper 
was  not  a  hired  servant,  have  spoken  of 
the  pauper  as  an  apprentice,  and  that  he 
was  to  serve  as  such.  Rex  y.  Liltie  JBolion, 

iL  pl.3I6. 

20.  But  a  contract  of  apprenticeship  may  be 
formed  without  using  the  term  ^  appren- 
tice;**  for  whether  it  be  an  apprentice- 
ship or  a  hirine  and  service  depends  on  the 
intention  of  the  parties,  which  is  to  be 
collected  from  the  whole  of  their  agree- 
ment. Rex  y.  Laindon^  ii.  pL  507. 

21.  See  Rex  v.  Highnam,  ii.  pL  501. 

22.  But  by  31  G. 2.  ell.  although  the  in- 
strument by  which  the  contract  is  formed 
should  not  be  indented,  yet  thb  defect 
shall  not  prevent  an  apprentice  from  gain- 
ing a  settlement. 

23.  Therefore,  where  a  master  sent  his  foot- 
boy  to  a  barber  to  learn  to  dress  and 
shave,  for  which  the  master  gave  the  bar- 
ber a  fee  of  5/.,  and  entered  into  an 
a^eement  that  the  boy  should  stay  with 
him  so  long  a  time,  it  veas  held,  that  this 
was  not  an  apprenticeship,  for  there  was 
no  covenant  on  the  part  of  the  boy  to 
serve  the  barber  as  an  apprentice,  Chester^ 

yield's  Case,  L  pi.  625. 

24.  And  also  the  retainer  must,  for  every 
other  purpose,  except  that  of  gaining  a 
settlement,  be  by  indenture;  and  there- 
fore where  the  writing  by  which  one  per- 
son agreed  to  serve  another  for  seven  years 
begun,  "This  indenture  witnesseth, 
&c.*'  but  was  in  fact  a  deed  poU,  and  not 
an  indenture,  it  was  held,  that  the  master 
could  not  maintain  any  action  upon  it 
against  a  person  for  enticing  away  and 
detaining  his  appbentice.  Smith  v.  Birch, 

i.  pi.  628. 

25.  So  also  an  agreement  to  execute  inden- 
tures of  apprenticeship  will  not  consitute 
a  sufElcient  binding  under  5  Eliz.  a  4.  al- 
though a  service  of  seven  of  years  is  per^ 
formed  under  it;  for  there  must  be  an 
indenture  duly  executed.  Rex  v.  Stratton, 

i.  pL63S. 

26.  Therefore  where  John  Cray,  an  adult, 
a^eedynxh  Burridge,  a  stone-mason,  to 
bind  himself  apprentice  to  Burridge  for 
six  years,  who  was  to  find  board  andlodg. 
ing,  and  Gav  was  to  work  with  him  as  his 
apprentice,  DUt  no  indentures  were  ever 
executed ;  it  was  held  no  apprenticeship, 
though  Gay,  in  pursuance  of  the  agree^ 
ment,  worked  with  him  as  his  apprentice 
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iar  neariy  lui  jmn^  B^jt  ¥.  WkHekurek 
{Samamicorwm,  i.  pi.  655. 

ST.  And  of  coune  where  there  are  neither 
mdeniure*  nor  agretmeuty  but  only  &  bind- 
ing by  paroiy  there  can  be  no  apprentice- 
ihip,  lUx  T.  Mttumam,  i.  pi.  634. 

S8.  For  the  binding  must  itiU  be  by  deed, 
aithougb,  as  to  settlements,  it  need  not 
be  trndeniedt  Hex  r,  DUckinghamt 

if.  pi.  545. 

SSL  By  5Eliz.  C.4.  §41.  all  indentures,  co- 
Tenants,  promises,  and  bargains  for  taking 
apprentice^  made  contrary  to  the  direc- 
tioos  of  this  act,  are  Toid,  and  the  master 
shall  forfeit  for  ereiy  apprentice  10/., 

i.  pi. 

90.  But  this  shall  not  afiect  the  customs  of 
London  and  Norwich  respecting  the  taking 
apprentices,  5  Eliz.  c  4.  §  40. 

31.  By  sElii.  c.4.  §49.  persons  under  the 
age  of  twenty-one,  binding  themselTes  w- 
prentices  by  kuknhtre  according  to  the 
tenor  of  this  act,  although  not  according 
to  the  custom  of  the  city  of  London,  shaU 
be  bound  to  serve  for  the  years  in  their 
sererai  indentures  contained,  as  amply 
and  larsriy  to  erery  intent  as  if  the  same 
appnatice  were  of  full  age  at  the  time  of 
making  soch  indentures. 
3t.  But  althmigh  an  mfani  may  voluntarily 
bind  himself  apprentice,  and  if  be  con- 
timie  apprentice  for  teven  yean  may  have 
the  freeoom  to  exercise  his  trade,  yet  nei- 
ther at  common  law,  nor  under  the  5 Eliz. 
c  4.  can  he  be  sued  upon  the  covenant  of 
his  indenture,  Giibert  v.  Fletcher^ 

i.  pi.  624. 

33.  And  every  indenture  of  an  infant,  ex- 
cept o£  a  parish  apprentice,  is  voidable  at 
his  election  on  his  attaining  his  maturity, 
Ejt  parte  Dofrii^  I  pi.  640. 

34.  It  is  therefore  nsual  for  the  father,  or 
some  other  friend,  of  the  apprentice,  to 
become  bound  with  him  for  performance 
of  the  covenants  of  the  indentures;  for 
where  the  father  and  son  on  the  one  part, 
md  the  master  on  the  other,  mutually 
covenant  and  ame,  ftc  an  action  will  lie 
fl^nst  both  father  and  son,  although  the 
breach  is  committed  by  the  son  only, 
WhUiey  v.  LqftMS,  i.  ^.SIO. 

35.  For,  per  Lord  Mansfield,  nothing  is 
dearer  than  that  the  father  is,  in  such 
case,  bound  for  the  performance  of  the 
covenant  by  the  son.  Branch  v.  Ewingtony 

i.  pi.  639^. 

36.  A  fother  has  at  the  common  law  no  au- 
tiiority  to  bind  his  infimt  son  apprentice 
without  his  assent,  and  consecjuently,  where 
an  indenture  of  apprenticeship  was  execut- 
ed by  the  master  and  &ther  of  the  appren- 
tice, but  not  also  by  the  apprentice  him' 
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self:  held  that  It  was  invalid,  and  that  no 
settlement  could  be  gained  under  it,  Bex 
v.Amesby,  i.  pi.  642. 

57.  Indentures,  though  the  counter  part  be 
not  executed  by  the  master,  shall  not  pre- 
vent the  person  bound  from  deriving  the 
effect  of  an  apprenticeship  from  them,  Bex 
V.  St.  Peter^s,    ^  n.  pi.  495. 

58.  For  the  binding  of  parish  apprenheet 
was  authorised  by  43  Eliz.  c.  8.  §  5.  long 
before  the  statute  8  &  9  Wil.  3.  c.  30.  §  5. 
which  requires  a  counterpart,  Bex  v.  Fleet, 

ii.  pi.  500. 

59.  And  a  parish  apprenticeship  is  good  al- 
though the  apprentice  does  not  sien  the 
deed,  Bex  v.  jS!^.  yichoUu,  ii.  pi.  502. 

40.  A  binding  to  a  master  under  the  age  of 
twenty-one  years  is  good,  Bex  v.  St.  P#- 
trox,  iL  pi.  504. 

41.  Indentures  of  apprenticeship  made  under 
the  5  Eliz.  c.  4.  may  be  revoked  by  the 
mutual  consent  of  those  who  are  parties 
thereto ;  and  if  an  apprentice  leave  his 
service  with  his  masters  consent,  the  mas- 
ter cannot,  in  an  action  of  covenant,  say, 
that  he  revoked  such  consent,  Barier  v. 
Dennit,  i.  pi.  686. 

42.  But  although  the  parties  cannot  take 
advantage  of  their  own  act,  yet  an  agree- 
ment  to  cancel  indentures  shall  not  afiect 
third  persons ;  and  therefore,  where  a  mas- 
ter gave  up  indentures  to  his  son,  who  was 
his  apprentice,  and  the  apprentice,  before 
they  were  actually  cancelled,  became 
chargeable  to  the  parish,  it  was  held,  that 
with  respect  to  the  parish  the  apprentice- 
ship continued,  Bex  v.  Thunley,  i.  pi.  627. 

43.  So,  where  a  parish  apprentice  was  bound 
till  he  should  attain  the  age  of  24  years, 
and  by  a  formal  agreement  between  his 
master  and  himself  ne  was  discharged  from 
his  apprenticeship  and  the  indentures  de- 
livered up ;  it  was  held,  that  the  appren- 
ticeship was  not  determined,  b»:»use  the 
apprentice  being  under  age,  he  could  not 
consent  to  dissolve  the  contract,  Bex  v. 
Austery,  (see  infra,)  i.  pi.  709. 

44.  But  where  a  person  was  bound  for  seven 
years,  and  served  five,  and  then  left  his 
master's  service,  and  the  indentures  were 
afterwards  exchanged  between  the  appren- 
tice's father  and  the  master,  with  the  ap- 
prentice's consent,  it  was  held,  that  the 
exchanging  of  the  indentures  amounted  to 
a  canceiUing  of  them,  and  of  course  to  a 
determination  of  the  apprenticeship,  Bex 
V.  St.  diary  Kallendar,  i.  pi.  635. 

45.  So,  where  a  boy  eight  years  and  a  half 
old  bound  himself  for  teven  yean  by  in- 
denture with  his  father's  consent,  who 
was  a  party  thereto,  and  afler  «  nemce  oC 
a  year  and  a  half  the  indenture  ^uta  ^ 
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strayed  by  coofent  of  the  master,  the 
fether,  and  the  apfirentice,  the  apprentice- 
ship was  dissolved,  and  the  boy  at  liberty 
to  bind  himself  apprentice  to  anothar 
master.  Rex  v.  WedSngfoni        i<  pi*  636. 

46.  So  also  where  a  person  was  bound  for 
seven  years,  and,  when  he  had  attained 
the  age  of  21,  gave  his  master  \L  it.  to 
discharge  him  from  his  apprenticeship,  and 
the  master  gave  him  a  dischaige  under  his 
hand,  the  court  were  of  opinion,  that  if 
the  indenture  had  not  b^  destroyed, 
but  had  remained  uncancelled  in  the  mas- 
ter's hands,  yet,  after  this  agreement  with 
his  apprentice,  then  at  fuU  agCy  he  could 
not  have  used  the  indenture  against  the 
apprentice^  Rex  v.  Juttice$  of  Devomhire^ 

,     i.  pi.  657. 

47.  But  if  the  indentures  of  an  infant  ap- 
prentice remain  uncancelled,  the  consent 
of  the  master  that  the  apprentice  shall 
serve  another  person  will  not  dissolve  the 
apprenticeship.  Rex  v.  St,  Mary,  Lambeth, 

iL  pi.  571. 

48.  Nor  IS  the  bankruptcy  of  the  master  a 
cancelling  of  the  indentures.  Rex  v.  Buck^ 
tjtfton,  i.  pi.  630. 

49.  Nor  does  an  apprentice  leaving  his  mas- 
ter's service,  ana  going  into  Uie  king's 
service,  with  his  master's  approbation, 
cancel  the  indentures.  Rex  v.  Hmdring' 
kam,  i.  pi.  641. 

50.  Therefore,  where  an  infant  bound  him- 
self apprentice  on  4th  December  179S,  for 
five  years,  and  eloped  from  his  master's 
service  and  went  to  sea  for  a  year,  during 
which  time  he  came  of  age,  and  afterwards 
returned  into  his  master's  service;  the 
court  said,  that  even  supposing  the  inden- 
tures voidable,  the  mere  act  of  his  quitting 
lus  master's  service  was  not  an  avoidance 
of  them,  Ashcrqft  v.  Berilet,        i.  pi.  549. 

51.  So,  where  an  apprentice  agreed  verbally 
with  his  master  to  give  him  7/.  for  the  re- 
mainder of  his  time,  the  master  to  keep 
the  indentures  till  the  money  was  paid ; 
it  was  held  that  the  indentures  contmued 
until  the  condition  was  performed,  Rex  v. 
C^fpmg  Warden,  ii.  pi.  550. 

58.  Bv  5  Eliz.  c  4.  i  S6.  the  persons  thereby 
authorized  to  take  apprentices  shall  take 
them  **  to  serve  and  be  bound  by  mden- 
ture  as  apprentices,  by  the  custom  ofLari' 
don,  for  seven  years  at  least ;"  and  all  in- 
dentures otherwise  made  are  declared  void, 
R^aeakd  by  54  G.  3.  c.  96. 

53.  The  statute  5EIiz.  c.4.  §S6.  only  ren- 
ders indentures  by  which  the  party  is 

.  bound  for  less  than  seven  years,  voidable 
Xxy  the  parties  themselves,  and  not  void. 
Rex  V.  St.  NlchoUu,  Ipswich,     i.  pi.  63 1 . 

S4.  But  an  jipprentice  running  away  from 

IS 


hb  master  is  not  avoiding  the  hudentuies; 
therefore  where  an  in&mt  was  boimd  by 
indenture  for  six  years  only,  and  was  com- 
mitted for  running  away,  it  was  insisted, 
that  the  binding  was  contraiy  to  the  5  Eliz. 
c.  4.  which  requires  it  to  be  tor  seven  years 
at  the  least,  and  that  the  apprentice  bad 
done  eveiT  thine  in  his  power  to  avoid 
this  voidable  indenture ;  but  the  court 
held  otherwise.  Rex  v.  Evered,   i.  pi.  638. 

58,  And  even  a  binding  for  four  years  has 
been  held  sufficient  to  gain  a  settlement, 
for  its  voidability  cannot  be  taken  advan- 
tage of  exc^t  by  the  parties  themselves. 
Rex  V.  St,  NuAolas,  Ipswich,       L  pK  631. 

56.  But  a  binding,  though  defective  in  omit- 
ting part  of  the  form  required  by  43  Elis. 
c.2. 1 5.  and  voidable  between  the  pariiet, 
yet,  if  not  avoided,  shall  be  good  for  the 
purposes  of  gaining  a  settlement,  Rex  t. 
St,  Petrax,  ii.  pi.  496. 

See  Settlement  by  Apprenticeship. 


IV. 


Of  the  Stamp  Duty. 

57.  What  stamp  duty  shall  be  paid  on  every 
indenture  of  apprenticeship,  excepting  the 
indentures  of  parish  apprentices.  See 
statute  55G.3.  c.  184. 

58*  Each  part  of  the  indenture,  except  in 
the  case  of  parish  apprentices,  must,  if  no 
fee,  or  a  fee  under  3o/.  be  given,  be  stamped 
with  a  20«.  stamp. 

59.  An  agreement  to  assign  an  apprentice 
must  be  stamped  pursuant  to  the  statute. 
Rex  V.  St.  PauTs,  Bedford,  i.  pL  655. 

60.  By  8  Ann.  c9.  §32.  also  a  duty  b  kn. 
posed  of  6d.  for  every  20s.  on  every  sum 
of  50/.  or  under,  and  1«.  for  every  20f.  on 
all  sums  above  50/.  given,  paid,  contracted, 
or  agreed  for,  with  or  in  relation  to  every 
clerk,  apprentice  or  servant ;  and  propor- 
tionably  for  greater  or  lesser  sums;  which 
duty  shall  be  paid  by  the  master  or  mi»- 
tress. 

61.  By  8  Ann.  c.9.^35.  the  monies  paid  or 
agreed  to  be  paid  with  evenf  clerk,  ap- 
prentice, and  servant,  shall  be  truly  in- 
serted and  written  in  words  at  length  in 
the  indenture  or  other  writing  wbi^  con- 
tains the  covenants,  &c.,  for  such  service; 
and  such  indenture  or  writing  shall  bear 
date  upon  the  day  of  signing,  seating,  or 

■  otherways  executing  the  same;  upon  pain 
to  every  master  or  mbtress  of  double  the 
sum  given,  one  moiety  to  the  kine,  and  the 
other  to  the  informer,  with  fuUcoats^  to 
be  recovered  by  action,  &c.  within  one 
year  after  the  term  appointed  for  the 
vice  b  expired. 
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59.  By  8  Ann.  c.  9  §  56.  the  commissioners  of 
the  itmmp  ofSce  are  to  provide  two  ad- 
cfidonal  stamps  denoting  the  sixpenny  and 
the  MlRn^  duties ;  and  all  indentures,  &c., 
executed  in  the  bills  of  mortality  shall  be 
stamped  at  the  STAXr  office  at  Somerset 
HoMMCy  and  the  duties  paid  to  tlic  recciver- 

Sneral  within  one  month  from  the  date  of 
e  indenture. 
65.  By  8  Ann.  c.  9.  §  37.  all  such  indentures, 
ftc,  executed  in  any  other  part  of  Great 
Britain^  sha]I»  at  the  option  of  the  party, 
be  sent  either  to  the  stamp  office,  or  to 
tome  of  the  collectors  residing  without 
the  bills  of  mortality,  within  tioo  months 
after  the  date  of  such  indentures,  and  the 
duties  paid  thereon ;  and  in  case  the  said 
payment  shall  be  made  immediately  to  the 
receiver  geno^,  the  indenture  shall  be 
forthwith  stamped  with  one  of  the  new 
stamps ;  but  if  made  to  the  collector,  he 
shall  indorse  on  such  indenture  a  receipt 
fur  the  monies  so  pud  in  words  at  lengtn, 
bearing  date  the  day  on  which  such  pay- 
ment shall  be  made,  and  subscribe  his 
name  thereto,  and  then  deliver  back  the 
indenture  to  the  bringer  thereof. 

€4.  By  8  Ann.  c.  9.  §  38.  the  indenture,  &c., 
so  mdorsed,  if  made  within  50  miles  from 
the  bilk  of  mortality,  shall,  within  three 
mmtks  after  the  date  thereof,  and  if  made 
It  any  greater  distance,  unthin  six  months 
after  the  date  thereof,  be  brought  or  sent 
to  THE  STAMP  OFFICE  in  Loudou,  and  im- 
mediately stamped,  as  the  case  shall  rc- 
<icire. 

€5.  By  8  Ann.  c.  9.  §  39.  all  indentures,  &c., 
wherrin  shall  not  be  truly  inserted  the  full 
som  received  with  such  apprentice,  &c.,  or 
which  shall  not  be  stamped  according  to 
die  tenor  of  this  act  within  the  time 
linnted;  shall  be  voidf  and  not  available  in 
anj  conrt,  and  the  apprentice  be  incapable 
01  being  free  of  any  city,  &c.,  or  of  follow* 
iar  the  intended  trade. 

M.  By  8  Ann.  c.  9.  §  40.  But  this  act  shall 
not  extend  to  apprentices  put  out  at  the 
common  or  public  charge  of  any  parish. 

67.  By  8  Ann.  c.  9.  §  43.  no  indenture  re- 
q^md  by  this  act  to  be  stamped  shall  be 
pren  in  evidence  in  any  suit  brought  by 
tktparHeSy  unless  the  party  producing  it 
do  first  make  oath,  that  the  sums  inserted 
nre  all  that  were  paid  on  behalf  of  the 
nnreotice,  &c 

tt.  By  8  Ann.  c.  9.  §  45.  and  where  any  thing, 
Bot  being  monej^f  shall  be  given,  &c.,  to 
•pj  master  or  mistress  with  any  appren- 
tice for  whom  a  duty  is  chargeable  by  diis 
act,  the  duty  shall^  be  paid  to  the  full 
valae  of  the  thing  given. 

VOL.  I. 
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69.  By  9  Ann.  c.  21.  $  66.  if  any  master  or 
mistress  shall  neglect  to  pay  the  rates  or 
duties,  they  shall  forfeit  fifty  pounds, 
one  moiety  to  the  king,  the  other  to  him 
who  shall  sue  for  the  same,  &c. 

70.  If  a  person  agree  to  go  apprentice  to 
another,  and  enter  upon  the  service  ac- 
cordingly, and  after  a  trial  of  three  months 
is  bouncl  apprentice  by  indenture,  but  the 
indentures  are  dated  at  the  time  they 
entered  on  the  service,  and  not  at  the  time 
of  the  execution,  the  indentures  are  ab- 
solutely void  to  all  intents  and  purposes 
by  8  Ann.  c.  9.  §  35,  Cuerden  v.  Leland^ 

i.  pi.  643. 
*1.  So  also  where  a  mother  bound  her  son 
apprentice,  and  paid  1/.  to  the  master, 
which  sum  was  recited  in  the  indenture, 
pursuant  to  8  Ann.  c.  9.  §  45.  but  the  bix- 
pence  duty  was  never  paid,  nor  the  inden- 
tures stamped  with  the  additional  stamp, 
thev  were  held  void  ah  initioy  Cuerden  v. 
Lefand,  i.  pi.  643. 

72.  So  also,  if,  on  production  of  the  inden- 
tures, they  arc  not  stamped,  though  the 
duty  paid,  Rex,  v.  Llanvari  Dyffiyn  Ciwyd, 

i.  pL  647. 

75.  S.  P.  Hex  V.  Edgeworth,  ii.  pi.  68, 

74.  S.  P.  Rex  V.  Ditchinghamj       u.  pi.  505. 

75.  So  an  agreement  of  apprenticeship  en- 
tered into  with  a  view  to  save  the  expenccs 
of  indentures,  and  to  avoid  the  payment 
of  the  duties  imposed  by  8  Ann.  c.  9.  §  32. 
is  void  and  of  no  eflect.  Rex  v.  Highnam, 

i.  pi.  651. 

76.  But  in  cases  where  the  indenture  is  not 
produced,  and  evidence  is  given,  that  in- 
dentures actually  existed,  and  were  duly 
executed,  the  court  will  presume  that  they 
were  regularly  stamped,  and  the  duty  paid. 
Rex  V.  East  Knoyle,  i.  pi.  644. 

77.  But  before  parol  evidence  is  given  of 
the  contents  of  indentures,  proof  must  be 
made  of  their  being  lost,  Rex  v.  Badby^ 

i.  pi.  649. 

78.  The  sessions  presumed  that  an  inclenturd 
of  apprenticcsnip  executed  30  years  be- 
fore, and  under  which  the  apprentice  had 
regularly  served  his  time  for  seven  years 
when  the  indenture  was  mven  up  to  him, 
and  proved  to  be  lost,  and  when  the  parish 
in  wnich  he  was  settled  under  snch  inden- 
ture had  relieved  him  for  the  last  1 2  years, 
was  properly  stamped  in  proportion  to  the 
apprentice  fee  of  1 2/.  received  by  the  mas- 
ter, although  the  deputy  re^ster  and 
comptroller  of  the  stamp  duties  proved 
that  it  did  not  appear  in  the  office  that 
any  such  indenture  had  been  stam^d  or 
enrolled  during  that  period;  andtheV^^^S^ 
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xncnt  of  the  justices  was  confirmed  in  B.  R. 
Jtex  V.  Lonf^  Buckby,  i.  pi.  658. 

79.  The  additional  stamp  is  only  required 
where  the  money  or  other  thing  is  given, 
paid,  contracted,  or  agreed  for,  with  or  in 
relation  to  the  apprentice ;  and  therefore 
where  the  mother  of  a  lad  proposed  to 
put  him  out  an  apprentice,  but  the  intended 
master  refused  to  take  him  because  he 
wanted  clothes;  and  the  grandfather  agreed 
to  give  the  maiiter  1/.  10^.,  which  the  mas- 
ter was  to  and  did  lay  out  for  the  boy  in 
clothes,  the  court  held,  that  there  was  not 
any  such  stamp  necessary  on  this  account ; 
for  the  statute  means  mone^'  given  for  the 
benefit  of  the  master,  and  in  this  case  he 
laid  out  the  money  merely  as  an  agent  to 
the  boy's  friends.  Rex  v.  Norlhowram^ 

i.  pi.  645. 

80.  And  where  no  consideration  money  is 
given,  the  indentures  do  not  require  a 
stamp.  Rex  v.  St.  Peicr^s,  Chester, 

i.  pi.  646. 

81.  Money  given  by  the  parish-officer  (in 
the  case  of  a  voluntary  binding)  as  the 
consideration  of  taking  an  apprentice  is 
not  liable  to  the  duty  imposed  by  the  8  Ann. 
c.  9.  §  3  j.,  for  it  comes  within  the  excep- 
tion to  it  in  sect.  40.  as  being  at  Ike  public 
charge  of  the  parish  ;  neither  is  any  dutv 

Eayable  for  any  consideration,  unless  it 
e  given  to  the  master  or  mistress  of  the 
apprentice,  Rex  v.  St.  Petrox,  Dartmottth, 

i.  pi.  653, 

82.  So  where  in  an  indenture  6d.  was  the 
sum  mentioned  to  have  been  given  to  the 
master  as  a  fee  with  the  apprentice,  the 
court  resolved,  that  the  statute  intended, 
that  when  more  than  50L  were  paid,  a 
twentieth  part  thereof  should  be  paid  for 
dutv,  and  b,  fortieth  part  when  the  sum  was 
under  50/. ;  but  that  in  the  present  case 
there  would  not,  under  this  mode  of  cal- 
culation, be  any  coin  small  enough  to  pay 
the  duty  in,  and  de  minimis  non  curat  lex, 
Baxter  v.  Fau/am,  i.  pi.  648. 

83.  So  also  where,  in  indentures  of  appren- 
ticeship,  there  was  a  covenant,  that  the 
father  would  provide  the  apprentice  in 
meaty  drink,  washing,  lodging,  and  clothes, 
and  that  the  master  should  pay  the  ap- 
prentice 5l,  a  year  in  consideration  of  his 
faithful  services,  and  of  the  due  perform- 
ance of  the  covenants,  the  court  seemed 
to  think,  that  the  indentures  did  require  a 
stamp  under  8  Ann.  c.  9.  §  4 1 .  because  the 
judge  could  not  enter  into  a  discussion 
whether  the  5/.  per  annum  paid  by  the 
master  were  equivalent  for  the  necessaries 
provided  by  the  father  of  the  apprentice, 
i^enmngtan  v.  Sudall,         i.  pi.  650.  notis. 


84.  But  this  point  was  afterwards  more 
solemnly  decided.  Thus,  where  it  was 
agreed  in  the  indentures,  that  **  sufficient 
meat,  drink,  apparel  of  all  kinds,  physicy 
sur^ry,  and  lodging,  and  all  other  neces- 
saries, during  the  said  term,  shall  be  found 
and  provided  for  the  said  apprentice  by 
the  said  father,  and  for  which  purpose 
the  master  is  to  allow  him  4i.  m  week 
during  the  said  term,"  the  court  hel4 
the  indentures  good,  although  they  were 
not  stamped  and  no  duty  paid,  for  the 
court  will  presume  the  equivalent  where 
there  is  nothing  before  them  to  show 
that  it  was  so.  Rex  v.  Portsea, 

i.  pL65a 

85.  So  also  where  in  an  indenture  the  ap~ 
prentice  covenanted  that  he  would,  '^at 
nis  own  expence,  provide  for  himself  meat, 
drink,  wasning,  lodging,  apparel,  and  phy- 
sic, at  all  times  during  the  term»ana  the 
master  covenanted  to  pay  him  5«.  a  week 
for  the  first  three  years,  and  Is.  a  week 
for  the  remainder  of  the  term,**  the  in- 
denture was  held  not  to  require  the  addi* 
tional  stamps  imposed  by  8  Ann.  c.9.  §45. 
Rex  V.  fVtuton  Dale,  i.  pi.  65S. 

86.  And  where  an  indenture  was,  tnat  the 
father  of  the  apprentice  woul^  at  hit  own 
charge,  find  ana  provide  for  his  sod  oood, 
competent,  and  sufficient  meat,  drink,  and 
lodging  on  every  Sunday  in  the  year  dur- 
ing the  said  term,  and  would  provide  him 
with  clothes  and  apparel  of  all  sorts  (ex- 
cept working  aprons  and  shoes),  and  .the 
master  covenanted  to  provide  him  with 
meat,  drink,  and  lodging,  except  on  Smn, 
days,  during  the  term,  the  court  tboudit 
the  point  so  clearly  settled,  that  thfy 
would  not  suffer  it  to  be  argued,  Rcjf  V. 
Leighton,  ^  i.  pi.  654. 

87.  A  master  stipulating  for  4d.  out  of  every 
shilling  of  the  earnings  of  his  apprentice  is 
no  benefit  to  him  within  the  meaning  of 
the  statutes  8  Ann.  c.9.  and  9  Ann.  c.  SI. 
for  which  an  additional  duty  is  to  be  paid  ;. 
for  a  master  is  by  law  intitled  to  the  whole 
of  what  his  apprentice  earns,  Rex  v.  Wtm* 
tase,  i.  pi.  656.. 

88.  Where  a  sum  agreed  to  be  given  widi 
an  apprentice  was  5/.  5s.,  which  was  in- 
serted in  the  indenture  and  the  duty  paid 
accordingly,  it  was  held  sufficient  within 
8  Ann.  c.  9.,  though  in  fact  only  4/.  As.  were 
paid ;  for  **  the  full  sum  received,  given, 
paid,  agreed,  or  contracted  for,^  as  r«. 
ouired  by  the  act,  was  inserted  and  the 
duty  paid  for  it,  and  the  stamp  used  was 
of  the  same  description,  and  the  duty  ap- 
propriated to  the  same  fund  as  if  only 
4/.  4«.  had  been  in  serted  and  paid  for,  stip- 
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posing  that  would  have  sufficed,  Rex  v. 
EtynJkam^  i.  pi.  657. 

89.  In  an  indenture  of  apprenticeship,  a  co- 
▼enant  by  the  apprentice  to  allow  his  mas- 
ter 2f.  awed^y  and  to  have  wages  and 
pnmde  for  himself  durii^  the  term,  does 
not  require  the  additional  stamp  required 
\fj  44  G.  5.  c.  98.  upon  an  indenture  where 
a  ami  of  money  b  contracted  for  by  the 
apprentice^  J?4fx  r.  Bradford^      i.  pi.  659. 

90.  Money  given  by  panah  officers  (in  the 
case  of  a  voluntary  binding)  as  the  con- 
sideration of  taking  an  apnrentice,  is  not 
Gable  to  the  duty  imposea  dv  8  Ann.  c.9. 
§  55.;  for  it  comes  within  the  exception 
of  8  Ann.  c.  9  §  40.,  as  being  at  the  pub- 
lic charge  of  the  par»hy  Rex  v.  St,  Peirox, 

L  pi.  653. 

91.  By  18  G.  9.  c.  8S.  §  24.  if  any  master  or 
nirtrtts  ne^ect  to  pay  the  said  rates  and 
datiei  withm  the  respective  times  limited 

LsAnn.  c.9.  ana  9 Ann.  c. 21.  they 
1  further  forfeit  for  every  neglect 
double  the  rates  and  duties  charged. 
K.  By  18  G.  S.  c.  22.  6  25.  if  any  appren- 
tice^ &C.,  on  the  neglect  of  his  roaster  or 
■■stress  to  pay  the  said  rates  and  duties, 
ihall,  on  notice  to  his  master  or  mistress, 
pijthe  said  rates  and  duties,  and  also  the 
and  forfeitures  of  this  act,  within 
year  after  the  same  became  incurred, 
apprentice  may,  within  three  months 
varda,  demand  back  the  apprentice- 
fee,  and  if  the  same  be  not  paid  within 
BK>ntht  after  such  demand,  he  may 
the  nme  by  action,  and  shall  be 
~  firom  his  apprenticeship. 
n.  By  18  G.  2.  c.  2.  §26.  such  apprentice 
shaU  have  the  same  benefit  of  the  time  he 
diaii  have  served  as  he  could  have  had  in 
esse  of  anj  asdgnment  or  turning-over  to 
mn  new  master  or  mistress. 
M.  By  20  G.  2.  c.  45.  §  5.  if  any  master  or 
aartresf  who  shall  become  liable  to  the 
dooUe  duties  shall  pay  them  to  the  persons 
who  ooght  to  receive  them,  and  also  ten- 
der the  indentures  to  be  stamped  at  any 
tiae  widun  two  years  after  the  end  of 
the  apfneiiticeship,  and  before  any  suit 
tor  tfaem  is  commenced,  the  indentures 
ihsD  be  good  and  available  in  law  and 
eanty,  and  the  apprentice  as  capable  of 
fctaowing  hk  trade  as  if  the  singler  duties 
had  been  regularly  paid. 
95.  By  90G'  2.  c  45.  §6.  if  anv  apprentice 
ihaa,  after  such  double  duties  incurred, 
anke  request  in  writing,  before  otte  wit- 
weUf  to  bis  master  or  mistress,  to  pay 
then,  and  shall  on  the  neglect  of  his  mas- 
ter or  mistress  to  pay  the  said  double 
daties  within  three  months  after  such  re- 
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quest,  pay  the  same  at  any  time  within 
two  years  after  the  determination  of  his 
apprenticeship,  he  may,  within  three  months 
aner  such  payment,  demand  of  his  master 
or  mistress  double  the  apprentice-fee;  and 
if  the  same  be  not  paid  within  three 
months  after  such  demand,  he  may  recover 
the  same  by  action ;  and  shall,  immediately 
after  such  payment)  and  upon  signif}'in^ 
by  writing  under  his  hand  tnat  he  desires 
to  be  discharged  from  his  apprenticeship, 
be  discharged  from  the  same. 

96.  By  20  G.  2.  C.45.  §7.  he  shall  have  the 
same  benefit  of  the  time  served  as  if  he 
had  been  assigned  or  turned  over. 

97.  By  20  G.  2.  c.  45.  §  8.  if,  where  any  pro- 
secution shall  be  commenced  against  any 
master  or  mistress  for  penalties,  the  ap- 
prentice shall  pay  such  double  duties 
within  two  years  after  his  apprenticeship 
expires,  the  indenture  shall  be  good,  &c. 

98.  By  5G.2.  C.46.  §18.  the  chamheb- 
LAiN  or  other  proper  officer  of  every  city, 
&c.,  where  any  apprentice  obtains  his  free- 
dom by  servitude,  shall  enrol  the  name  of 
every  apprentice  who  shall  be  placed  out 
within  such  city,  the  name  of  the  master 
and  mistress,  the  apprentice-fee,  the  trade, 
and  the  dates  of  the  indenture,  on  pain  of 
20/. 

99.  By  SG.3.  c.46.  §19.  all  printed  in- 
dentures shall  have  the  notice  or  memoran- 
dum described  in  the  act  printed  under 
the  same. 

100.  By5G.3.  c.46.  §41.  penalties  inflict- 
ed by  this  act  shall  go  one  half  to  the 
king,  the  other  to  the  informer. 

101.  An  indenture  of  apprenticeship  exe- 
cuted before  the  passing  of  the  44  G.5. 
c.  98.  must  be  stamped  with  the  premium 
stamp  prescribed  by  the  statute  8  Aim. 
C.9.,  and  where  such  an  indenture  was 
stamped  at  the  time  of  its  being  produced 
in  evidence,  with  the  stamp  required  by 
the  55  G.  3.  c.  J  84. ;  but  not  within  tha 
time  prescribed  by  the  statute  of  Anne : 
held,  that  the  indenture  was  wholly  void, 
and  that  the  pauper,  by  serving  under  it, 
gained  no  settlement.  Rex  v.  Chipping 
Norton^  i.  pi.  661. 

V. 

Of  the  Appreniice^Fec, 

102.  By  18  G.  2.  c.  22.  §25.  if  any  master 
shall  neglect  to  pa^  the  stamp  duties,  and 
the  apprentice,  after  requiring  him  so  to 
do,  shall  pay  them,  and  the  penalties  in- 
curred by  such  neglect,  such  apprentice 
may,  within  three  months  after  such  \iay- 
nieut,  demand  back  the  c/);)rcnttcc-/cc,v\m\ 
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justice^  seems  to  mean  only  to'  arbitrate 
and  accommodate  the  dispute ;  for  if  he 
cannot  compound  the  matter,  he  is  to 
take  bond  for  the  appearance  of  the  party 
at  the  sessions,  Rex  v.  Heaseman^ 

i.  pi.  685. 

142.  This  authority,  however,  must  be  exer- 
cised at  a  general  sessions  ;  for  it  has  been 
held,  that  justices  cannot  .discharge  an  ap- 
prentice at  a  pettif  or  private  sessions, 
AnonymouSy  i.  pi.  671. 

145.  It  was  also  formerly  held,  that  the 
power  of  the  sessions  extended  only  to 
discharge  apprentices  from  such  trades  as 
are  specially  named  in  the  5Eliz.  c.4. 
Rex  V.  Gatefy,  L  pi.  675. 

144.  But  in  a  subsequent  case  this  objection 
to  an  order  of  discharge  was  given  up  as 
untenable,  Rex  v.  Amies,  i.  pi.  682. 

145.  And  it  was  said,  and  not  deniea  by  the 
court,  that  it  is  now  settled  that  this 
power  extends  to  other  trades  than  those 
mentioned  in  the  act.  Rex  v.  CMngboum, 

i.  pi.  680. 

146.  It  was  also  formerly  held,  that  when 
the  fault  was  on  the  part  of  the  appren- 
tice the  sessions  could  only  punish  him, 
but  could  not  discharge  him  from  hb  in- 
dentures; but  it  is  now  held,  that  the 
sessions  may  punish  or  discharge  the  ap- 
prentice, whether  the  complaint  be  on  the 
part  of  the  master,  or  of  the  apprentice, 
Uawkesworih  v.  KiUary,  i.  pi.  667. 

147.  It  was  also  conceived,  that  as  the 
5  Eliz.  c.  4.  §  55.  gives  no  express  direc- 
tions on  this  subject,  the  sessions  could 
not  order  any  part  of  the  apprentice^ 
fee  to  be  returned;  but  it  is  held,  that 
this  authority  is  a  necessary  incident  to 
their  power  to  dischai^e,  Du  HameVs  Case, 

i.  pi.  668. 

148.  And  although  5 Eliz.  c.4.  only  autho- 
rises the  justices  to  punish,  yet  they  may 
discharge  an  apprentice  from  a  bad  mas- 
ter, and  a  bad  apprentice  from  a  master; 
for  the  clause  does  not  restrain,  but  en- 
larges their  power  over  apprentices  be- 
yond the  power  given  them  over  masters, 
and  they  may  inflict  corporeal  punishment 
or  discharge  an  apprentice  at  their  discre- 
tion, Uawkesworih  v.  HUlary,     i.  pi.  667. 

149.  Although  no  previous  application  has 
been  made  to  a  justice  out  of  sessions. 
Rex  V.  Johnston,  L  pi.  676. 

1 50»  And  the  money  may  be  ordereu  to  be 
returned,  although  the  apprentice  was 
bound  to  a  trade  not  mentioned  in  the 
statute,  iStfjr  v.  Amies,  i.  pi.  682. 

151.  But  it  must  appear  on  the  face  of  the 
order,  that  he  either  appeared  or  was 
summoned,  Rex  v.  Rutter,  i.  pi.  677. 


15S.  It  is  Bmd,  however,  that  although  there 
must  be  a  summons,  it  need  not  be  set 
forth  in  the  order;  nor  need  the  order 
state  that  the  master  was  heard;  for  that 
summons  and  default  are  equal  to  appear* 
ance.  Rex  v.  Amies,  i.  pi.  682. 

1 53.  But  this  opinion  may  be  doubtecf  for  the 
appearance  of  the  party  being  expressly 
required  by  the  statute,  appearance  it 
thereby  made  an  essential  requisite  of  the 
jurisdiction  of  the  sessions;  and  there- 
fore an  order  was  quashed  by  Load  Hasd- 
wicK£,  because  it  did  not  appear  on  the 
face  of  it  that  the  master  had  appeared  ou 
had  made  default.  Rex  v.  Heasenusn, 

i.  pi.  685. 

154.  But  the  act  must  have  a  reasonable 
construction,  so  as  not  to  permit  the  mas- 
ter  to  take  advantage  of  his  own  obsti- 
nancy:  otherwise,  if  the  master  staj 
away,  the  apprentice  can  never  be  m^ 
chaiged,  Diiton^s  Case,  L  pi.  672. 

155.  Irie  order  also  must  state  the  reason  of 
the  judgment ;  for  the  statute  reouiret  the 
sessions  to  express  the  cause  ot  the  dis- 
charge. Rex  V.  Heaseman,  i.  pi.  685. 

156.  Tne  order  also  must  be  under  the  hand$ 
and  seals  of  the  justices.  Anonymous, 

i.  pi.  675. 

157.  The  order  also  must  be  inroUed  among 
the  records  of  the  sessions,  Rex  t.  HoUm 
Owen,  L  pi.  679. 

158.  The  sessions  of  the  place  where  the 
parties  &ve  have  jurisdiction  on  this  sub- 
ject ;  and  therefore  where  A.  was  bound 
and  inrolled  apprentice  to  a  freeman  in 
London,  but  lived  with  his  master  in  the 
county  of  Middlesex,  it  was  held,  that  the 
sessions  of  the  county  has  a  coneunremi 
jurisdiction  with  the  sessions  of  ike  csf^, 
and  might  discharge  the  apprentice  in 
Middlesex  for  causes  arising  in  London^ 
Rex  V.  CoUingbume,  i.  pi.  680. 

VII. 
Of  assigning  Apprentices, 

159.  By  the  custom  of  Xroiu^  an  apprentice 
may  be  turned  over  from  one  master  to 
another,  i.  pi.  686. 

160.  So  also  by  this  custom,  when  the  master 
dies,  his  personal  representative  shall  in- 
struct him  or  provide  another  master.  Rex 
Y,  Peck,  L  pi.  691. 

161.  But  without  a  special  custom  for  this 
purpose  an  apprentice  cannot  be  assigned^ 

i.  pi.  686. 

162.  The  sessions,  however,  cannot  judge  of 
an  assignment;  for  they  cannot  try  the 
validity  of  a  deed,  Rex  v.  JBames,  i.  pi.  693* 
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les.  Tlieref>re  an  order  that  an  apprentice 
whose  master  was  dead  should  senrc  the 
remainder  of  his  time  with  the  widow's 

-  second  husband  was  quashed;  for  the 
justices  cannot  asngn  an  apprentice.  Rex 
T.  Cht^Hj  i.  pi.  690. 

.164.  So  also  an  order  that  the  executors  of 
a  master  should  keep  an  apprentice  who 
had  been  bound  to  the  testator  under 
5  EHz.  c.  4.  is  bad ;  for  the  mere  relation 
iif  master  and  apprentice  is  pertonal,  and 
19  therefore  dissolved  by  the  death  of  the 
master.  Rex  ▼.  Ped:,  i.  pi.  69 1 . 

165.  Therefore,  on  the  death  of  the  roaster, 
the  apprentice  may  hire  himself  as  a  ser- 
vant to  another  master,  and  receive  the 
wages  to  his  own  use.  Rex  v.  Eakring, 

i.  pi.  697. 

166.  For  the  apprenticeship  bein^  dissolved, 
the  personal  representatives  otthe  master 
have  no  concern  with  or  controul  over 
the  apprentice.  Rex  v.  Peti^        i.  pi.  689. 

167.  So  also  where  the  master  died,  and  the 
executors  as9%ned  his  apprentice  by  in- 
ienimre  to  another  master,  the  apprentice 
fl^ifying  his  assent  by  writing  nis  name 
opon  the  indenture  of  assignment,  the 
CouxT  held,  he  was  not  such  an  appren- 
tice as  could  be  indicted  for  absconding 
from  service.  Rex  v.  Channel,     i.  pi.  688. 

168.  But  where  the  master  covenanted  not 
onlv  to  instruct  the  apprentice  in  the  arts 
and  mysteries  of  the  trade,  but  to  find  him 
in  board  and  lodging,  it  was  held,  that 
an  action  for  breach  of  covenant  lay 
aeoittst  the  master's  executors  for  turning 
lum  out  of  doors  after  the  testator's  death, 
Wadrwortk  v.  Ex.  of  Chty^  i.  pi.  687. 

169.  For,  by  Holt  C.  J.  it  would  be  very 
hard  to  construe  the  death  of  the  master 
to  be  a  discharge  of  the  covenant ;  and  it  is 
wld  by  SMdd,  that  the  executor  is  liabel 
in  covenant  for  not  instructing  his  testa- 
tor's apprentice,  if  he  do  not  find  him 
another  roaster.  Rex  v.  Peck,      i.pl.  691. 

170.  But  to  render  the  personal  represent- 
ntives  of  the  master  liable,  the  **  executors 
or  administrators"  must  be  named  in  the 
deed,  Baxter  v.  Burfieldy  i.  pi.  696. 

171.  And,  at  least  for  the  purposes  oi  seiilc' 
mentj  the  assignment  of  an  apprentice  is 
Bot  vaid^  but  voidable  only  by  the  parties 
tbemsdTes;  for  though  not  good  as  an 
aMgnment,  yet  it  is  g<K>d  by  way  of  cove- 
nant, CaiHor  v.  EcdeM,  i.  pi.  692. 

ITS.  And  therefore,  where  an  apprentice 
was  bound  to  one  Trvby  with  intent  that 
be  should  serve  one  Green,  which  he  did 
for  three  years,  the  ConaT  held,  that  it 
was  like  assigning  a  bond,  and  good  by 
way  of  contract  between  the  two  masters^ 
//o/y  TrmUy  T.  ShoredilcJk,  i.  pL  693.  j 


173.  8o  also  where  a  master  died  intestate 
and  insolvent,  and  his  widow,  before  ad« 
ministration,  assigned  him  to  another 
master  for  the  remainder  of  his  time,  the 
CouaT  held  it  ^ood  by  equitable  construc- 
tion, as  to  the  gaining  a  settlement,  though 
an  assignment  of  an  apprentice  is  not  a 
strictly  legal  transaction,  because  theper^ 
ton  ot  a  man  is  not  strictly  and  legally 
assignable,  Rex  v.  East  Bridg/ord, 

i.  pi.  695. 

174.  But  the  assignment  in  such  case  must 
be  legally  stami)ed  as  an  agreement.  Rex 
V.  St.  PauTs,  Bedford,  i.  pi.  698. 

VIII. 

Of  Parish  Apprentices. 

175.  By  45EIiz.  c.2.  §  1.  "  the  churchwar- 
dens and  overseers,  with  the  consent  of 
two  justices,  may  put  out  poor  children  of 
the  parish  as  apprentices  wherever  they 
see  convenient." 

176.  By  43  Eliz.  c.  2.  §  5.  "  such  apprentice- 
ship of  a  male  child  shall  be  until  he  be 
twenty-four  years  of  as e ;  and  of  a  female 
child,  until  tne  age  of  twenty-one  years, 
or  the  time  of  her  marriage." 

177.  By  8&9  W. 3.  C.30.  §5.  And  those 
to  whom  they  are  bound  shall  be  obliged 
to  provide  for  them  pursuant  to  the  m- 
denturcs. 

178.  So  by  20  G.  3.  C.36.  **  Apprentices 
bound  to  persons  in  incorporated  aistricts." 

179.  But  by  18G.3.  C.47.  **  the  apprentice- 
ship for  a  male  child  put  out  pursuant  to 
the  43  Eliz.  c.  2.  §  5.  shall  be  for  no  longer 
term  than  till  such  child  shall  come  to 
the  age  of  twefUy-one  years." 

180.  The  person  to  whom  a  parish  ap- 
prentice is  appointed  to  be  bound  is  com- 
pellable to  receive  him.  Anonymous, 

i.  pi.  701. 

181.  And  by  8  &  9  W.3.  c.30.  §  5.  it  is  en- 
acted, "  that  where  any  poor  children  are 
appointed  to  be  bound  pursuant  to  the 
43  Eliz.  c.2.  the  masters  shall  receive  and 
provide  for  them  according  to  the  inden- 
ture signed  and  confirmed  by  the  two 
justices,  and  also  execute  the  other  part 
of  the  said  indentures,  under  pain  of  for- 
feiting TEN  POUNDS." 

182.  By  32  G.5.  C.57.  §  7.  "  masters  may 
assign  over  parish  apprentices  with  the 
consent  of  two  justices,'*  &c. 

183.  And  by  the  20G.3.  c.56.  the  same 
provisions  are  enacted  with  respect  to 
poor  persons  put  out  apprentices  in  any 
particular  district  of  England  by  virtue  of 
any  private  act  of  parliament  Vox  t\\c  xe» 

gulatiag  and  ordering  of  the  ]^oot. 
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184.  Indentures  and  certificates  which  have 
heretofore  been  signed  by  two  persons  only 
actiDf  as  churchwardens  and  overseers  to 
be  vuid,  5 1  G.  5.  c.  SO.  §  1 . 

185.  Act  not  to  afiect  any  prior  decision  in 
any  court,  ib.  §  2. 

186.  indentures  and  certificates  of  settlement 
made  valid,  although  the  churchwardens, 
&c.,  were  not  sworn  in,  54G.3.C.  107. 

187.  Such  indentures  and  certificates  to  be 
valid,  if  executed  by  the  overseers  of  the 
poor  of  any  township,  &c.,  ib.  §  2. 

188.  Not  to  afiect  settlements  of  persons  for 
whose  removal  order  was  made  before 
passing  of  this  act,  ib.  §  3. 

189.  Indentures  for  binding  parish  appren- 
tices, executed  previous  to  28  May  1821, 
by  one  churchwarden,  Sec,  for  any  parish, 
&c,  for  which  two  churchwardens,&c.,  had 
formerly  been  appointed,  declared  valid, 

.    1&'2G.4.C.32.§1. 

190.  Not  to  affect  decisions  already  made, 
1&2G.  4.  C.32.§2. 

191.  It  is  discretionary  in  the  parish  officers 
to  select  such  children  whom  they  shall 
think  their  parents  are  not  able  to  main- 
tain. Rex  V.  Crosie,  i.  pi.  700. 

192.  And  the  justices  may  force  the  master 
to  take  a  parish  apprentice ;  for  that  this 
power  is  consequential  to  their  authority 
to  put  him  out.  Anonymous,         i.  pi.  701 . 

193.  And  therefore,  altnough  the  statute  di- 
rects the  penaltv  to  be  levied  by  distress, 
&c.,  yet  it  is  held,  that  the  person  refiising 
to  receive,  to  keep,  or  to  provide  for  such 
apprentices,  may  be  indicted  for  disobeying 
the  order.  Res  v.  Gould,  i.  pi.  703. 

194.  If^  however,  the  parish -officers  select 
an  improper  person,  as,  if  they  offer  to 
bind  a  poor  girl  apprentice  to  a  merchant, 
it  is  in  the  discretion  of  the  sessions  to 
judge  whether  this  b  proper  or  not,  Min- 
champ*s  Case,  i.  pi.  702. 

195.  Therefore,  where  a  poor  girl,  who  was 
only  eight  years  of  age,  was  bound  ap- 

Erentice  to  the  inhabitant  of  a  parish  who 
eld  the  sheaf  or  great  tithes  of  the  parish, 
but  had  no  glebe,  or  house,  or  bam  ap- 
propriated to  the  said  tithes,  and  the 
sessions  confirmed  the  indenture,  the 
CouET  held  it  good;  for  it  is  for  the 
sessions  to  judge  of  the  fitness  both  of  the 
master  and  apprentice.  Rex  v.  Saltern, 

i.  pi.  717. 

196.  And  it  is  said  to  have  been  the  opinion 
of  ALT.  THE  Judges,  that  a  parish-appren- 
tice may  be  put  to  a  clergyman,  i.  pi.  699. 

197.  So  VL  female  parish  apprentice  bound  to 
a  day-labourer  to  learn  tne  art  and  mystery 
of  a  housewife,  has  been  held  good.  Rex 
V.  St,  Margaret* s,  Lincoln,         L  pi.  713. 


198.  So  a  person  oecufnfing  land  in  aparukp 
but  living  out  of  it,  is  compellable,  under 
the  43  £liz.  c.  2.  to  receive  a  parish-ap- 
prentice. Rex  V.  Clap,  L  pi.  720. 

199.  And  the  apprenticeship  of  a  poor  bojr» 
bound  by  the  overseers  of  iS^.  Nicholas  in 
the  town  of  Nottingham,  to  a  person  living 
in  the  parish  of  Barford  in  the  county  of 
Noitin^tn,  has  been  held  good ;  for,  by 
43  Eliz.  c2.  overseers  are  to  bind  appren- 
tices "  where  the  justices  shall  see  conve- 
nient," and  whether  in  or  out  of  the  parish 
is  not  specified ;  but  quare,  whether  the 
overseers  can,  in  such  a  case,  compel  m 
master  to  receive  such  apprentice  under 
8&9W.3.c.50.§5.  Rexw.  St.  Nicholas 
Nottingham,  i.pL719. 

200.  And  a  custom  to  bind  only  to  occupiers 
of  a  particular  description,  as  to  occnpiert 
of  land  of  10/.  a  year  and  upwards,  it  not 
good.  Rex  V.  Saltern,  L  pL  717. 

201.  And  it  is  said,  generally,  that  thie  bind- 
ing of  parish*apprent]ces  may  be  to  a  per- 
son residing  in  another  parish.  Rex  v.  iSP. 
Margaret^,  L  pi.  719. 

202.  And  it  is  determined,  that  where  several 
persons  hold  land  in  partnership,  some  of 
whom  actually  reside  on  and  occupy  it, 
and  others  reside  at  a  distance  in  another 
parish,  the  latter  ns  well  as  the  former  are 
hound  to  take  parish  apprentices,  if  in 
other  respects  they  ore  fit  persons  to  take 
them.  Rex  v.  Barwick,  L  pL  724» 

203.  And  no  parish-apprentice,  nude  or 
female,  can  be  bound  for  any  time  beyond 
the  period  of  attaining  21  years.  Ex  parte 
Davis,  i.pU723. 

204.  Before  43  EUiz.  c.  2.  an  apprentice  could 
not  be  bound  for  a  longer  time  than  till 
he  should  attain  the  age  of  21,  and  when 
he  attained  that  age,  he  might  ^cancel 
the  indenture  with  the  consent  of  his 
master,  though  without  the  assent  of  the 
parish-officers,  Rex  v.  Ecdesal  Bierlow, 

i.  pi.  711. 

205.  So  also,  in  binding  apprentices  under 
20  G.  3.  c.  36,  it  is  not  necessary  that  the 
master  should  actually  reside  within  the 
parish;  if  he  be  an  occupier  there  it  is  suf- 
ficient ;  for  inhabitant  and  ocetqncr  are,  for 
this  purpose,synonymous,  iiejrv.  Tunstead, 

L  pi.  722. 

206.  But  the  justices  cannot  order,  nor  can 
the  indentures  covenant,  that  the  master, 
at  the  end  of  the  term,  shall  give  bis  ap- 
prentice two  suits  of  clothes,  one  for  holi- 
days^ and  the  other  for  working  days ;  for 
this  sounds  like  wages,  and  they  can  only 
order  maintenance  ;  and  not  even  that  after 
the  term  is  ended,  Rex  v.  WagsU^, 

1.  pi.  704. 
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S07.  A  parish  apprentice  may  be  bound  until 
he  shall  arrive  at  20  years  of  age,  for  the 
statute  says,  that  he  shall  be  bound  for  no 
longer  term  than  till  he  shall  be  21 ;  and 
therefore  may  be  bound  for  a  shorter  time 
than  the  statutes  require,  Bex  v.  ChaUfHry, 

L  pi.  706. 

908.  A  parish  indenture,  therefore,  which  is 
not  for  any  certain  time,  is  not  thereby 
lidated,  for  the  statute,  in  respect  of  the 
time,  is  only  directory,  Rejc  v.  WooUtanton^ 

i.  pi.  707. 

909.  So  an  indenture  binding  a  poor  girl  an 
apprentice  is  not  void  for  want  of  the  al- 
ternative ^  or  till  marriage,"  Rex  v.  St. 
Fetrox^  •       i.  pi.  708. 

910.  And  neither  a  parish  indenture  nor  a 
common  indenture^  though  voidable,  can 
be  avoided  but  by  the  partiet  to  it,  and 
not  by  the  sessions,  &c.,  Rex  v.  Si.  Peirox, 

L  pi.  708. 

911.  And  therefore  where  an  infant  parish 
apprentice  was,  by  a  formal  agreement  be- 
tween his  roaster  and  himself,  discharged, 
and  his  indentures  delivered  up,  it  was 
held  that  the  apprenticeship  still  continued, 
Bex  r,  AuMlrey,  L  pL  709. 

919,  Pariah  indentures  must  be  assented  to 
by  two  justices  in  the  presence  of  each 
other,  for  if  this  act  be  done  by  them 
aeparately,  the  indenture  is  void.  Rex  v. 
HmmxtaU  Bidware,  I  pi.  791. 

913.  For  the  law  has  in  this  case  considered 
the  justices  as  the  guardians  of  the  child- 
ren ;  and  their  assent  b  an  act  of  a  judi- 
cial, and  not  merdy  of  a  ministerial, 
nature ;  and  whenever  the  act  is  judicial 
they  must  confer  together,  Rex  v.  Ham" 
Mtall  Bidware,  ii.  pL  505. 

214.  Sed  qu,  for  an  order  of  removal,  signed 
by  two  justices  separately,  and  in  different 
counties,  is  only  voidable.  Rex  v.  Slotfold, 

ii.  pi.  788. 

St 5.  But  the  assent  of  two  magistrates  to  a 
parish  indenture,  is  sufficiently  signified  by 
one  of  them  signing  it  alone,  and  being 
afterwards  present  when  the  other  signs 
it,  Bex  V.  Winunek,  i.  pi.  725. 

216.  If^  however,  a  poor  infant  bind  nimself 
apprentice  without  the  interference  of  the 
parish-officers,  the  allowance  of  the  justices 
IS  not  necessary,  Bex  v.  St,  Mary,  Reading, 

i.  pi.  705. 

217.  For  an  in&nt  may  make  an  indenture 
for  his  own  benefit,  Newberry  v.  St. 
Masnfe,  ii.  pi.  490. 

218.  And  if  a  parish  apprentice  be  hovnd,  it 
is  not  necessary  to  the  validity  of  the  in- 
dentures that  the  master  should  sign  the 
coonterpart.  Rex  v.  Fleet,  i.  pi.  715. 

'il9.  But  after  the  master  has  signed  the 
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counterpart,  he  cannot  appeal  to  the 
sions.  Rex  v.  Saltern,  i.  pi.  717. 

22a  Nor  is  it  necessary  to  the  vahdity  of 
(Murish  indentures  that  the  apprentice  should 
sign  the  deed.  Rex  v.  St.  Nickolat, 

ii.  pi.  502. 

221.  And  it  has  been  determined,  that  where 
a  poor  boy  was  put  out  an  apprentice  by 
a  parish  to  a  master  who  was  only  between 
14  and  15  years  of  age,  the  indentures 
were  good  notwithstanding  the  infimcy  of 
the  master.  Rex  v.  St,  Petrox,  Dartmouth, 

ii.  pi.  604. 

292.  The  assent  of  the  justices  must  be  by 
their  signing  the  indenture.  Rex  v.  Saltern, 

i.  pi.  717.  text, 

923.  The  Stat.  51  G.  5.c  80.  extends  to  pa- 
rishes where  there  are  three  officers  only, 
one  of  whom  acts  as  churchwarden  as  well 
as  overseeer ;  and,  therefore,  an  indenture 
in  such  case,  signed  b^  two  parish  officers, 
one  of  whom  acted  m  a  double  capacity, 
was  held  to  be  valid.  Rex  v.  St.  Margaret* s, 
Leicester,  i.  pi.  733. 

924.  An  indenture  stated  that  the  overseers 
and  churchwardens  of  M,  in  the  county 
of  Warwick,  with  the  consent  of  justices 
of  the  smd  county,  bound  a  pauper  ap- 
prentice to  J,  W,  of  H.,  in  the  county  of 
Leicester,  and  the  justices  in  thdr  written 
consent  in  the  margin  described  themselves 
as  justices  of  the  county  aforesaid.  Held, 
that  it  sufficiently  app^utnl  that  they  were 
justices  of  the  county  of  Warwick,  Rex  v. 
Hinckley,  i.  pi.  730. 

225.  The  statute  43  £liz.c.  2.  docs  not  re- 
quire absolutely  two  churchwardens  in 
every  parish  for  the  management  of  the 
poor,  and  therefore  an  indenture  binding 
out  a  poor  apprentice  by  one  church- 
warden (where  by  custom  there  was  but 
one),  and  one  overseer,  was  held  to  be 
good  within  the  5th  section  of  that  statute, 
which  requires  it  to  be  executed  by  the 
greater  part  of  the  churchwardens  and 
overseers,  Rex  v.  Earl  Shilton,  i.  pi.  731. 

226.  Since  the  13  &  14  Car.  2.  c.  12.  an  in- 
denture of  apprenticeship  executed  by  the 
overseers  oi  a  township  which  has  no 
churchwardens  or  chapelwardens,  and 
maintains  its  own  noor  separately,  is  a 
valid  indenture,  altnough  neither  of  the 
churchwardens  of  the  parish  at  large, 
within  which  the  township  is  situate,  join 
in  the  execution.  Rex  v.  Nantwich, 

i.  pi.  729. 

227.  An  indenture  binding  out  a  poor  ap- 
prentice, executed  by  W.  S.  churchwarden, 
and  T.  G.  overseers  oi  the  poor  of  a  ham- 
let maintainina  its  own  poor  separately 
from  the  pariiih  at  large,  not  Vym^'mx- 
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peached  by  evidence  negativing  its  execu- 
tion  by  a  majority  of  tbe  churchwardens 
and  overseers  of  the  hamlet,  shall  be 
deemed  good,  by  intending  that  there  were 
two  overseers  for  the  hamlet,  as  required 
by  Stat  13  &  14  Car.  2  c.  12.  §  21.  and  only 
one  ckurchvfanhn,  by  custom,  in  the  same 
place,  and  therefore  the  apprentice  serving 
40  days  under  it  gains  a  settlement,  Bex 
V.  Hinckley f  i.  pi.  726. 

928.  The  Stat.  43Eliz.  c.  2.§  1.  requires  an 
appointment  to  be  made  of  two  oveneen 
at  the  least,  exclusive  or  the  existing  church- 
wardent;  and  therefore  the  5th  section, 
which  authorizes  **  the  churchtoardent  and 
overseers,  or  the  greater  part  qfthem,^*  to 
bind  out  poor  children  apprentices,  is  not 
satisfied  by  a  compulsory  binding  by  two 
persons  styling  themselves  churchwardens 
and  overseers,  who  had  been  appointed 
the  overseers  at  the  time  when  one  of 
them  was  churchwarden,  which  latter  con- 
tinued the  sole  churchwarden  for  about 
two  months  aflerwards,  when  the  other 
overseer  was  appointed  sole  churchwarden 
in  his  place.  For  at  all  events  this  power 
is  given  to  a  body  constituted  of  more 
than  two  persons;  though  it  may  be  exe- 
cuted by  tne  major  part  of  the  body  when 
well  constituted.  Hex  v.  All  Saints,  Derby, 

i.  pi.  727. 

829.  An  infant  parish  apprentice  and  his 
master  cannot  by  themselves,  without  the 
assent  of  the  parish  officers,  vacate  the  in- 
dentures, Rex  V.  Lattgham,        i.  pi.  716. 

230.  But  after  such  apprentice  has  attained 
21  years  of  aee,  he  may,  by  agreement  be- 
tween himself  and  his  master,  vacate  the 
indentures ;  and  the  assent  of  the  parish 
officers  is  not  necessary  to  the  valioity  of 
such  agreement.  Rex  v.  Harburton, 

i.  pi.  718. 

231.  For  at  21  the  apprentice  is  sm  juris, 
and  his  discharge  from  the  indenture  con- 
cerns, at  that  time,  himself  and  his  master 

•  only,  and  there  is  no  necessity  to  procure 
the  assent  of  the  parish  officers.  Rex  v. 
Ecclesal  Bierlow,  i.  pi.  711. 

232.  But  an  agreement  between  a  master  and 
a  parish  apprentice,  that  the  apprentice 
shall  work  when  he  pleases  on  nis  own 
account,  and  pay  the  master  so  much  a 

.  week  in  satisfaction  of  his  service,  is  not  a 
dissolution  of  the  indentures.  Rex  v.  Offer- 
ton,  i.  pi.  714. 

233.  Nor  are  the  indentures  of  a  parish  ap- 
prentice cancelled  by  being  delivered  up 
by  the  son  of  the  master  to  whom  he  was 
bound.  Rex  v.  Notion,  i.  pi.  712. 

234.  And  although  the  master,  after  three 
years'  service^  tell  the  apprentice  to  go 

M/wut  ha  buanesa  aad  work  for  hirasdf. 


and  he  accordingly  works  with  other  per* 
sons  for  the  remainder  of  the  term,  and 
applies  the  money  he  earns  to  his  own  use, 
without  his  master's  requiring  him  to  ac- 
count or  knowing  where  he  was,  yet  if  the 
indentures  are  neither  cancelled  nor  given 
up,  this  is  no  dissolution  of  the  apprentice- 
ship. Rex  V.  St,  Luke\  i.  pi.  710. 

235.  A  parish  apprentice,  who  was  bound 
by  her  original  master  to  another  master 
by  a  new  indenture  of  apprenticeship, 
without  reference  to  or  recognition  of  the 
original  indenture,  which  still  subsisted  In 
law,  does  not  gain  a  settlement  by  serving 
her  new  master,  as  upon  a  constructive 
service  of  the  original  master  under  the 
first  indenture,  Rex  v.  Christowe, 

ii.  pi.  579. 

236.  Hie  premium  given  by  the  parish  offi- 
cers upon  binding  out  of  a  poor  apprentice 
need  not  be  set  out  in  the  indenture  in 
words  at  length ;  such  an  indenture  being 
exempted  from  any  duty  by  8  Ann.  c.  9. 
§40.  and  the  insertion  of  the  premium 
being  required  for  no  other  purpose  but 
to  ascertain  the  amount  of  the  duty.  Rex 
V.  Oadby,  i.  pi.  732. 

237.  By  32  G.  3.  c.  57.  §  1.  '*  if  the  master  or 
mistress  of  any  parish  apprentice  die  dur- 
ing the  term  or  any  such  apprenticeship, 
upon  whose  binding  no  larger  sum  than 
si.  shall  have  been  paid,  the  covenant  in 
the  indenture  for  the  maintenance  of  such 
apprentice  shall  not  continue  in  force 
longer  than  three  calendar  monlhs  after  the 
death  of  such  master  or  mistress ;  durine 
which  three  months  the  apprentice  shau 
continue  to  live  with  and  serve  the  exe- 
cutors and  administrators,  or  with  such 
person  as  they  shall  appoint." 

238.  By  32  G.  3.  c.  57.  §  1.  **  in  all  such  pa- 
rish indentures  of  apprenticeship  there 
be  annexed  to  the  covenant  for  mainte- 
nance A  PROVISO  that  such  covenant  shall 
not  continue  longer  than  three  calendar 
months  after  the  death  of  such  master  or 
mistress;  but  if  such  proviso  shall  be 
omitted,  the  covenant  on  the  part  of  the 
master  to  maintain  the  apprentice  shall 
continue  only  for  three  calendar  months 
after  his  death." 

239.  By  32  G.  3.  c.  57.  §2.  **  within  such 
three  calendar  months  two  justices  of  the 
peace  where  the  master  or  mistress  died, 
shall,  on  the  application  of  the  widow  of 
such  master,  or  the  husband  of  such  mis- 
tress, or  by  any  son,  daughter,  brother,  or 
sister,  or  by  any  executor  or  executrix, 
administrator  or  administratrix,  of  the  de- 
ceased, by  indorsement  on  the  indenture, 
direct  the  apprentice  to  serve  another 
master  for  the  remainder  of  his  tcmi." 
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«o.  Bj  39 G. x. c 57. $S.  *  and  the  nme 
rcgniatioiis  as  are  above  directed  to  take 
place  oo  the  death  of  any  oriciDal  master 
or  niistrets,  shall  also  take  puice  on  the 
death  of  any  subsequent  master  or  mis- 


541.  By  52  G.  3.  c.  57.  §  4.  **  if  no  applica- 
tion be  made  to  two  justices  withm  the 
three  months,  or  if,  on  application,  the 
two  justices  should  not  think  fit  to  con- 
tinue such  apprenticeship,  the  indentures 
shaU  be  void.^ 

542.  Bj  8SG.3.c57.§5.  **  this  act  shall 
not  extend  to  any  parish  apprentice  not 
liTing  with  and  senring  sucn  oricinal  or 
subsequent  master  or  mistress  at  3ie  time 
of  the  death  of  any  such  master  or  mistress 
respectivdv.'* 

94J.  By  33  G.  3.  c.  57.  §  6.  **  if  the  personal 
representatives  of  such  deceased  master  or 
mntressy  or  any  subsequent  roaster  or  mis- 
tress^ rdTuse  or  neglect  to  maintain  and 
provide  for  such  apprentice  according  to 
the  form  of  such  covenants,  two  justices, 
on  complaint  of  the  apprentice,  or  the 
parish  officers,  may  levy  sufficient  for  the 
purpose  by  chstress  and  sale  on  the  goods 
of  such  master  or  mistress." 

S44^  By  32  G.  3.  c.  57.  §  7.  '^  any  master  or 
mistress  of  any  such  parish  apprentice  as 
b  roeotiooed  m  the  8  &  9  W.  3.  c  SO.  §  5. 
by  indorsement  on  the  indentures,  or  by 
other  instrument  in  writing,  and  vrith  the 
consent  of  two  justices,  testified  by  such 
justices  under  their  hands,  may  assign 
such  apprentice  for  the  residue  of  the 
term." 

S45.  By  32  G.  3.  c.  57.  §  7.  ^  the  person  to 
whom  such  apprentice  is  intended  to  be 
assigned  shall,  at  the  same  time,  on  thecoun- 
terpart  of  the  indentures,  &c.,  declare  his 
acceptance  of  such  apprentice,  and  acknow- 
ledge himself  bouna  by  the  covenants  in 
the  indenture ;  and  such  master  or  mis- 
tress so  taking  an  apprentice  by  assignment, 
may,  from  time  to  time,  assign  such  ap- 
prentice over  to  any  other  master  or  mis- 


S4€.  By  32  G.  3.  c  57.  §  8.  **  if  any  such  mas- 
ter or  mbtress  become  mtolverU,  two  jus- 
tices, where  such  master  or  mistress  five, 
may,  on  the  appHcation  of  such  master  or 
mistresa,  discharge  any  such  apprentice 
firom  the  indentures,  if,  upon  inquiry,  they 
find  the  allegation  of  insolvency  to  be 
true." 

547.  By  32  G.  3.  c  57.  §9.  **  but  this  shall 
not  extend  to  any  indenture  under  the 
43  Elix.  c.  2.  where  a  larger  sum  than  Si. 
shall  haye  been  given." 

548.  By  32G.  3.  c  57.  $10.  «  no  indorse- 
ment oo  any  mdeDture  la  punuwace  off 


this  act  shall  be  liable  to  any  tr amp  dott, 
nor  any  other  instniment  in  writing  made 
for  the  purpose  of  this  act,  liable  to  any 
hiffher  Juty  than  is  imposed  on  the  parish 
indentures." 

249.  By  32  G.  3.  c.  57.  §  1 1.  **  in  every  case 
where  a  parish  apprentice  shall  be  dis- 
charged under  the  20  G.  2.  c.  19.  the  two 
justices  shall  order  the  master  or  mistress 
to  deliver  up  the  apprentice's  clothes,  and 
to  pay  a  sum  not  exceeding  lo^  to  the 
parteh  officers,  for  the  purpose  of  placing 
such  apprentice  out  again." 

950.  By  32  G.  3.  C.57.  §11.  <f  the  two  jus- 
tices may  compel  the  parish  officers  to  enter 
into  a  recognizance  to  prosecute  the  mas- 
ter or  mistress  of  any  such  parish  appren- 
tice for  ill  treatment  of  the  apprentice." 

251.  By  32 G. 3.  c.57.  §12.  <*  the  justices 
may  order  any  master  convicted  under  the 
20  G.  2.  c.  1 9.  when  liable  to  take  a  parish 
apprentice,  to  pay  to  the  parish  officers  a 
sum  not  exceeding  10/.,  nor  less  than  5/. 
for  the  binding  out  such  poor  child,  but 
such  master  may  appeal  to  the  qiuurter 
sessions,  ongiving  notice,"  &c. 

252.  By  32  G.  3.  c  57.  §  13.  **  apprentices 
discharged  under  the  20  G.  2.  c  1 9.  for  ill 
behaviour,  may  be  sent  to  the  house  of 
correction  for  any  time  not  exceeding 
three  calendar  months." 

255.  By  32 G. 3,  c.57.  §14.  ^parties  ag- 
grieved by  any  master  or  thing  done  or 
omitted  to  be  done  by  the  parish  officers 
or  justices,  may  appeal  to  the  quarter 
sessions,"  &c 

254.  A  parish  apprentice  not  living  at  the 
time  of  his  mistress's  death  with  her  op- 
pomtee  under  the  protntions  of  32  G.  3. 
c.  57.,  though  living  with  her  son  by  her 
individual  consent,  cannot  gain  a  settle- 
ment in  another  parish,  by  serving  another 
mistress  wiih  the  consent  of  the  mou  and 
attignee  of  the  original  mistress,  given 
after  the  death  of  the  original  mittress;  the 
contract  of  service  being  declared  by  the 
recital  of  the  act  to  be  at  an  end,  upon 
the  death  of  the  original  mistress,  unless 
continued  in  the  manner  described  by  the 
2d,  3d,  and  4th  sections  of  the  act;  to 
which  sections  the  proviso  in  the  5th  sec- 
tion seems  properly  to  apply.  Rex  v. 
Sheepsheadj  L  pi.  728. 

255.  By  42  G.  3.  c.  45.  ^  overseers  shall  keep 
a  book  for  entering  the  name  of  every  ap- 
prentice  bound  out  by  them,  and  each 
entry  shall  be  signed  by  two  histiccs." 

256.  By  56  G.  3.  c.  139.  §1.  the  manner  in 
which  parish  apprentices,  firom  and  after 
first  act  1816,  shall  be  bound,  is  points 
out 

237.  indenture  to  be  allowed  by  tvio  yM.^«% 
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of  the  county  into  which  the  apprentice  is 
to  be  bound,  as  well  as  by  two  justices  of 
the  county  from  which  he  is  bound,  56  G.  3. 

.    C.  139.  §2. 

258.  Allowance  of  indenture  by  county  ma- 
gistrates to  be  ralid  in  towns  and  places 
having  exclusive    jurisdiction,    56  G.  3. 

•  C  139.  §3, 

859.  Distance  to  which  apprentice  may  be 

bound  not  to  be  limited  to  cities  which  are 

counties  of  themselves,  56  G.  J.  c.  1 J9.  §  4. 
260.  No  settlement  shall  be  gained,  unless 

directions  of  this  act  complied  with,  56  G.  3. 

c.  159.  §5. 
861.  Pensdty  of  10^.  on  overseers  binding 

apprentices  contrary  hereto,  56  G.  5.  c.  139. 

§6. 
262.  Children  not  to  be  bound  until  they 

have  attained  nine  years,  56  G.  3,  c.  139. 

57. 
S63«  In  case  of  master's  removal,  &c.,  how 

apprentices  shall  be  disposed  of,  56  G.  3. 
.   c.  139.  ^8. 

264.  Provisions  of  32  G.  3.  c.  57.  enforced 
with  respect  to  assigning  or  discharging 
apprentices,  56G.5.  c.  139.  §9. 

265.  Penalty  of  10/.  on  master  dischaiipng 
apprentice  without  consent  of  justices, 
56  G.  3.  C.  139,  §  10. 

266.  Indentures  not  valid  unless  approved 
by  two  justices,  56  G.  3.  c.  139.  §11. 

267.  Penalties  under  this  act  may  be  re- 
covered by  information,  &c,  56  G.  3. 
C.139.  §12. 

268.  Justices  erapow^ed  to  dispose  of  pe- 
nalties, 56  G,  3,  c.139.  §13. 

269.  Appeal  allowed  to  general  or  quarter 

•  sessions^  56G,  5.  c.  159.  §  17. 

270.  Power  of  overseers  under  this  act  ex- 
tended to  churchwardens,  56 G.  5.  c.  139. 
§18. 

271.  The  statute  56  G.  3,  c.l39.  §  1.  re- 
quiring that  the  order  of  justices,  for  the 
binding  out  of  parish  apprentices,  shall  be 
referred  to  in  the  indenture  by  the  date 
thereof  is  compulsory,  and  therefore  an 
indenture,  in  which  the  date  of  the  order 
is  omitted  is  void,  and  no  settlement  is 
gained  by  serving  under  it,  JRe£  v.  Baw 
ber^,  i.  [)!.  734. 

272.  A  pauper  settled  in  the  parish  of  i^.  C, 
.  in  the  county  of  Nottingham^  was,  pur- 
suant to  an  order  of  two  justices  of  the 
county,  bound  apprentice  bv  the  church- 
wardens and  overseers  of  that  parish  to 
A,B.  of  another  parish,  in  a  borough  situ- 
ate in  the  same  county,  but  having  justices 
who  had  exclusive  jurisdiction  therein. 
The  indenture  was  allowed  by  the  two 

,  county  justices,  but  no  notice  was  given 
to  the  overseers  of  the  poor  of  the  parish 
in  the  boroogh  of  the  intoition  to  bind 


such  aj^urentice,  nor  did  they,  or  any  of 
them,  attend  before  the  county  justices 
who  allowed  the  indenture,  and  admit 
such  notice :  held  by  three  justices,  Ain 
bott  C.  J.  digsenliente,  that  by  S6G.5. 
c.  139.  the  indenture  was  void  for  want 
of  such  notice,  and  that  the  pauper  did 
not  gain  any  settlement  by  serving  under 
it.  Rex  V.  Newark'Upon-'Trent^   i.  pi.  735. 

273.  Where  a  parish  has  united  with  others 
for  the  support  of  the  poor,  according  to 
the  provisions  of  the  22  G.  3.  c.  83.,  and  a 
guardian  has  been  appointed,  the  church- 
wardens and  overseers  may,  nevertheless, 
bind  poor  children  apprentices,  and  it  is  not 
necessary  that  the  guardian  should  sign  the 
indentures.  Rex  v.  Lutterworth^  i.  pi.  736. 

IX. 

O/Apprendcei  to  the  Sea  Service. 

274.  By  5Eli2.  C.5.  §  12.  *'  owners  of  ships, 
fishermen  beine  householders,  gunners, 
cannoneers,  and  shipwrights,  may  take  ap- 
prentices for  ten  years,  by  indenture,  to 
be  inroUed  in  the  next  corporate  or  in- 
corporate town." 

275.  And  the  indentures  must  be  inrolled  in 
the  next  corporate  town,  for  an  inrolment 
at  the  Trini^'  House  is  not  sufficient,  al- 
though there  is  a  clause  to  that  efiect  in 
the  Trinity  House  charter,  for  the  King 
cannot  alter  the  place  of  inrolment  pre- 
scribed by  statute,  Pouiton  Case,  i.  pi.  737. 

276.  But  the  apprentice  shall  not  be  preju- 
diced by  the  neglect  of  the  master  to 
inroU  the  indentures,  although  the  stamp 
duties  are  thereby  evaded.  Rex  v.  Gainst 
borough,  i.  pi.  738. 

277.  Bv  2&3Ann.  c.6.  §2.  «*  the  church- 
wardens and  overseers  of  any  parish,  with 
the  consent  and  approbation  of  two  jus- 
tices of  the  county  or  magistrates  of  the 
city,  in  England,  Wales,  or  Berwick,  may 
bind  out  any  bov  or  boys  of  the  age  of  ten 
years  or  upwards,  who,  or  whose  parents, 
are  chargeable  to  the  parish,  or  wno  shall 
beg  for  alms,  to  be  apprentice  to  the  #«o- 
sermee  to  any  of  his  majesty's  subjects,  be- 
ine  masters  or  owners  of  any  ship  or  ves- 
sel, and  belonging  to  any  port  in  EngUmd, 
WaleSj  or  Bermck,  until  such  boys  shall 
respectively  attain  the  n^  of  one-<md- 
tweniy  years ;  and  such  binding  shall  be 
as  effectual  as  if  such  boy  were  of  full 
age,  and  had  bound  himself  by  inoen- 
Tuax." 

278.  By  2&3Ann.  c.6.  §2.  "the  boy's 
age,  taken  from  the  entry  in  the  rARisu 
RXCiSTER,  shall  be  inserted  in  the  inden- 
ture; or  if  no  such  register  can  be  found. 


JIfjprtntiee,] 
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two  justices,  &c,  shall  as  full  as  they  can, 
inibnn  themseWes  of  such  boy's  age,  and 
from  such  information  shall  insert  the 
•ame  in  the  indentures;  and  his  age  so 
inserted  shall  be  taken  to  be  his  true  age 
without  any  further  proof." 
S79.  By  S  As  Ann,  c.6.  §2.  ''the  parish- 
officers  shall  pay  down  to  the  master,  at 
the  time  of  the  landing,  the  sum  of  50$^ 
to  provide  necessary  clothing  and  bedding 
lor  the  sea  senrice." 

280.  By  2  &  3  Ann.  c.  6.  §  5.  ^  the  overseers 
of  ptafiaUar  towmkipi  or  villages  are  au* 
thorized  to  execute  this  act  in  the  some 
manner  as  the  chnrchwardens  or  overseers 
of  the  poor  of  a  pari$h**  &c. 

281.  But  by  S&3Ann.  c6.  §4.  "  no  such 
apprentice  shall  be  compelled,  or  im- 
pressed, or  permitted,  or  suffered  to  enter 
himself  into  the  king's  service,  until  he 
shall  be  eigkUen  yifors  of  age.** 

2S2,  By  2&3Ann.  c.6.  §5.  "the  parish- 
officers  shall  send  the  indentures  to  the 
coLLECTom  OP  THE  CUSTOMS  of  the  port  to 
which  the  vessel  of  the  master  belongs, 
who  shall  enter  the  same  in  a  book,  and 
write  such  registry  on  the  indentures,  and 
subscribe  the  same,  without  fee,  on  pain 
of  5/." 

285.  By  S  &  3  Ann.  c.  6.  §5.*'  the  collector, 
or  his  deputy,  shall  send  a  certificate  of 
the  same  to  th£  admiaalty,  containing 
the  names  and  ages  of  such  apprentices, 
and  to  what  ships  they  respectively  be- 
long; and,  upon  the  receipt  of  such  certi- 
tijkate,  peotkctions  shall  be  given  to 
such  apprentices  until  they  attain  eighteen 
fcarM  if  age.** 

284.  By  ii&3  Ann.  c.  G.  §  6.  "  the  master 
of  an  apprentice  bound  out  under  43  Eliz. 
c.  2.  by  the  parish,  may,  with  the  consent 
f)i  two  justices  of  the  county,  or  the  a[)pro- 
bation  of  one  magistrate  of  the  city  where 
such  poor  boy  was  bound,  and  at  the  re- 
quest of  the  master  or  his  executors,  admi- 
mstrators,or  assigns,  by  indenture,  assign 
and  turn  ocer  such  parish  apprentice  to 
the  mauter  or  owner  of  any  ship  or  vessel 
usii^  the  sea  service  as  aforesaid,  which 
assignment  must  be  transmitted  to  the 
collector,  and  registered  as  afore- 
said." 

285.  By  9  ft  3  Ann.  c  6.  §  7.  "  poor  boys 
apprenticed  pursuant  to  this  act,  and  such 
as  shall  be  assigned  over  from  former  mas- 
ters, are  exempted  from  the  tribute  of 
6</.  a  month  to  Greenwich  Hospital,  im- 
posed by  the  7&8  W.3.  C.21.  and  2 G. 2. 
C.7.  %36.** 

286.  By  2  &  3  Ann.  c.  6.  §  8.  *  every  master 
or  owner  of  any  ship  or  vessel  from  30  to  , 
50  tons'  burthen  majr  be  compelled  to  I 


take  one  apprentice,  and  one  more  for 
each  and  every  lOO  tons,  such  ship  or 
vessel  shall  exceed  the  burthen  of  a  100 
tons,  on  pain  of  10/." 

287.  By  2& 3 Ann.  c.  6.  §  9.  **  such  master 
or  owner,  before  he  clears  out  of  any  port, 
shall  give  to  the  collector  of  the  port  an 
account  in  writing  under  his  hand,  of  the 
nanK»  and  number  of  apprentices  then 
remaining  in  his  service.'* 

288.  By  2  &  3  Ann.  c.6. §  10.  "  the  parish- 
officers  who  bind  out  such  apprentice  shalt 
convey  the  apprentice  to  the  port  to  which 
the  vessel  or  the  master  belongs,  and  shall, 
by  1 1  &  12  W.3.  c.  18.  be  reimbursed  out 
of  the  gaol  and  UfarsAalsea  money  which- 
by  12  G.  2.  C.29.  is  to  be  paid  out  of  the 
county  rate'* 

289.  By  2  &  3  Ann.  c.6. §  1 1.  "a  counter- 
part of  the  indentures  shall  be  executed 
by  THE  master,  in  the  presence  of  and  at-* 
tested  by  tbe  collector  ;  and  the  person 
who  shall  convey  the  apprenticevto  the 
port  shall  take  back  such  counterpart  to 
the  parish-officers." 

290.  By  2  &  3  Ann.  c.6.|  12.  **  two  justices 
of  a  county,  or  one  magistrate  of  a  city,  in 
or  near  the  port  to  which  any  vessel  shall 
arrive,  may  determine  all  complaints  of 
hard  or  ill  usage,  Sec,  between  such  mas- 
ters and  apprentices." 

291.  By  2  &  3  Ann.  r.  6.  §  13. "  the  collector 
of  every  port  shall  keep  an  exact  register 
of  the  number  and  burthen  of  all  such 
ships  and  vessels,  with  the  masters*  or 
owners*  names,  the  names  of  such  ap- 
prentices, and  from  what  parish  they  were 
respectively  sent,  and  transmit  tme  copies 
of  such  registers,  signed  by  them,  to  the 
quarter  sessions,  &c.,   on  pain   of  five^ 

POUNDS.** 

292.  By  2  &3  Ann.  c.6.  §  14.  ** every  custom- 
house officer  shall  insert  at  the  bottom  of 
their  cocquets  the  number  of  men  and  boys 
on  boiird  the  ship  or  vessel  going  out  of 
the  port,  describing  the  apprenticesoy  their 
respective  names,  ages,  and  the  dates  of 
their  several  indentures.'* 

293.  By  2  &  3  Ann.  c.6.  §  1 5.  "  persons  vo- 
luntarily binding  themselves  to  the  sea 
service  shall  not  be  impressed  during  the 
term  of  three  years  from  the  date  of  tlie 
indentures.'* 

294.  But  by  4  Ann.  c.l9.§  17.  "  this  must 
be  understood  of  such  apprentices  only 
who  lire  under  18  years  of  age." 

295.  But  by  13  G.2.  c.  17.  §  2.  "  the  exemp- 
tion from  being  impressed  for  three  years 
is  given  generally  to  all  persons  who  shall 
voTuntanly  biucl  themselves  to  the  sea 
service  without  l\mit&\ioti  t««^c^\ii^ 
age.*' 


Appreniiee.] 


DIGEST. 


jy^  PiMc  Charity. 


996.  And  by  9  Q.3,  c.  1 5.  §  92.  ^  apprentices 
to  mariners  uidjishermen  are  exempted 
during  apprendc^ip." 

297.  But  by  2  &  3  Ann.  c.  6.  §  17.  "<  when 
such  apprentices  shall  be  impressed  or 
voluntarily  enter,  the  master  shall  be  en- 
titled to  able  seaman's  wages  for  such  ap- 
prentices who,  upon  due  examination, 
are  found  qualified  for  the  same,  not- 
withstanding dieir  indentures  of  appren- 
ticeship." 

998.  By  9  &  5  Ann.  c.6.  S  18.  ^'  ail  penalties 
directed  by  this  act  shall  be  levied  by 
warrant  under  the  hands  and  seals  of  two 
justices,"  &c,  &c. 

999.  By  4  Ann.  c.  19.§  16. "  no  such  master 
or  owner  shall  be  obliged  to  take  any  such 
apprentice  under  \3  years  of  age^  or  who 
shall  not  be  fit  as  to  health  and  hodUy 
strength  for  the  sea  service." 

300.  By  4  Ann.  c.  19.  §  16.  **  the  widow,  or 
executor,  or  administrator  of  any  master 
or  dvner  shall  have  the  same  power  of 
assigning  over  such  apprentice  to  other 
masters  or  owners  as  is  given  to  the  mas- 
ters of  apprentices  bound  under  tbe 
4J  Eliz.  c. 9.  (.Vide  supra,) 

X. 

Cf  Apprentices  bound  out  bypubSc  Charity. 

901.  The  7  Jac.  1.  c.  J.  §  1.  recites,  that 
**  great  turns  of  money  have  been  freely 

£*ven  to  corporations  and  parishes  in  Eng- 
ni^  to  be  employed  in  bmding  out  poor 
apprentices,  and  that  many  other  persons 
may  be  disposed  to  give  other  monies  for 
the  like  purpose  if  such  funds  may  con- 
tinually remain, 

309.   It   18  ENACTED   BY    7  JaC  1.    C.  3.   §  2. 

**  that  all  sums  of  money  so  freely  given  to 
any  person  to  be  continiudly  employed  for 
the  binding  out  apprentices  as  aforesaid, 
shall  be  ordered  .and  duposed,  viz,  that 
all  corporations,  and  towns  and  parishes 
where  such  monies  are  given,  that  is  to 
flAY»  the  parson  or  vicar  of  every  such 
town  or  parish,  together  with  the  con- 
stable or  constables,  the  churchwarden  or 
churchwards^,  collectors,  and  the  over- 
seers of  the  poor,  or  the  most  part  of 
them,  shall  have  the  nomination  and 
placing  of  such  apprentices,  and  the 
guiding  and  employment  of  such  mo* 
Dies." 

303.  By  7  Jac  1.  c.  5.  §  2.  ^  and  if  such 
person  shall  forbear  or  refuse  to  em- 
ploy such  monies  for  the  binding  out 
of  such  apprentices,  they  shallforfeit 
3L  &s.  &/." 

304.  By  7  Jac.  1.  c.  3.  §  3.  ^  the  master  of 
erer^  such  apprentice  who  shall  receive 


any  such  sum  of  money,  shall  become 
bound  with  one  or  two  securities  to  re- 
pay such  sum  of  money  as  he  shall  receive 
with  such  apprentice,  at  the  end  of  seven 
years;  and  if  such  apprentice  happen  to 
die  within  the  seven  years,  then  within  one 
year  afler  his  death;  and  if  the  master 
shall  die  within  the  seven  years,  then 
within  one  year  after  his  death ;  so  as  the 
said  monies  may  be  again  employed'  for 
placing  such  apprentice  with  some  other 
person  of  the  same  trade." 

305.  By  7  Jac.  1.  c.3.  §  4.  **  every  such  sum 
of  money  so  given  shall  be  employed  by 
the  parties  within  three  months  after  the 
same  shall  come  to  their  hands ;  and  if  no 
fit  person  can  be  found  within  the  city^ 
town,  or  parish,  to  be  bound  out  appren- 
tice, then  such  of  the  poorest  chilaren  in 
the  parish  next  adioinmff  shall  be  bound 
apprentice  therewitn  in  the  manner  afore- 
said." 

306.  By  7  Jac.  1.  c.3.§  5.  *'  but  the  poorest 
sort  of  children  of  the  parish  or  place  to 
which  the  money  is  given  shall  be  prefer- 
red, and  no  such  apprentice  shall  be  above 
the  ase  of  15  years  when  he  is  first 
bound." 

307.  By  7  Jac.  1.  c.3. §  6.  **  every  person  ap- 
pointed to  employ  or  dispose  of  monies 
so  given,  shall  every  Easter  make  a  true 
and  perfect  account  before  two  justices  of 
the  peace  dwelling  in  or  next  to  the  parish 
or  place,  of  all  monies  expended  in  bind- 
iM  apprentices  by  virtue  of  this  act,  akd 
otall  bonds  and  obligations  taken  for  the 
payment  tho^of :  and  also  of  all  such 
sums  of  money  as  shall  then  happen  to  be 
remaining  in  their  hands :  and  also  shall 
pay  over  the  balance,  &c.,  to  their  succes- 
sors. 

308.  By  7  Jac.  1.  c.  3.  §  7.  "if  any  of  the 
persons  entrusted  with  any  monies  so  given 
as  aforesaid  shall  in  any  point  or  d^ree 
break  the  trust  and  confidence  in  this 
bc^f  reposed,  or  shall  commit  any  odier 
misdemeanor  or  o£fence  in  misemploying 
of  the  said  monies,  any  person  may  petition 
THE  chancellob  for  a  commission  to 
examine  the  said  officers,  and  to  rate, 
raise,  and  collect  the  sums  lost  or  mis- 
employed upon  the  persons,  in  places  not 
incorporate,  who  are  appointed  to  have 
the  ordering  of  the  said  monies,  or  upon 
the  able  inhabitants  of  the  parish  or  place, 
&c.,  but  persons  grieved  may  appeal  to 
the  court  of  chancery." 

309.  It  is  not  necessary  to  the  validity  of  an 
indenture  of  apprenticeship  under  this 
statute,  that  the  parson  or  vicar  should 
be  a  pwrty  to  it^  Rex  v.  Chalbury, 

1.  pi.  739. 
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ZIQ,  A  voluntary  ^rearly  contribution  or 
subscription  of  cbven  of  the  inhabitants 
of  a  perish,  for  the  purpose  of  putting  out 
boys  and  ffirls  apprentices  brought  up  at  a 
charity  school  in  the  parish,  is  a  charity 
vithin  the  meaning  of  the  above  statute, 
and  therefore  the  indenture  is  by  the 
8  Ann.  C.9.  §  40.  exempted  from  stamp- 
duty.  Rex  V.  St,  Michael^  Belknal  Green, 

i.  pi.  740. 

311,  So  also  a  bequest  of  money  to  *'  put 
out  such  children  apprentices  as  the  tes- 
tator's brother  should  think  fit,"  is  a  pub- 
uc  cHAAiTT,  within  the  act  sAnn.  c.  9. 
$  40,  Reg  V.  (^JUn  upon  Dutumoret 

i.  pi.  741. 

3 15.  An  indenture  binding  out  an  appren- 
tice with  the  consent  of  the  trustees  of 
certain  funds  becjueathed  for  the  binding 
out  poor  apprentices,  which  was  executed 
br  the  apprentice  and  master,  and  recited 
the  trustees  to  be  parties,  and  in  which 
the  consideration  paid  by  the  trustees  to 
the  master  was  stated  to  be  SO/.,  was  held 
to  confer  a  settlement,  though  the  master 
actually  received  only  16/.  15i.  6</.,  the  re- 
sidue being  retained  by  the  agent  of  the 
trustees,  for  costs  and  expences  of  the 
binding.  Rex  ▼.  Qumnton,  i.  pi.  742. 

515.  And  the  binding  was  held  good,  al- 
though tJie  indenture  was  not  executed 
by  the  trustees,  i.  pi.  749. 

314.  Where  an  unstamped  indenture  of  ap- 
prenticeship recited  that  a  premium  of 
12/.  had  been  paid,  but  added,  that  it  was 
paid  out  of  a  charitable  donation  fund, 
belonging  to  the  parish,  and  the  master 
being  called  proved  that  the  premium  had 
been  paid  by  the  parish-officers,  who  told 
him  at  the  time  of  paying  it  that  it  was 
charity  money:  held,  that  the  fact  of  pay- 
ment being  proved,  the  recital  in  the 
bdenture,  and  the  declarations  of  the 
parish-officers  were  not  admissible  in  eW- 
dence  so  as  to  bring  the  case  within  the 
exception  in  the  44  G.  5.  c.98.  §  190.,  and 
that  the  indenture  being  unstamped  was 
void.  Rex  v.  Skeffington,  i.  pi.  660. 

915.  Sewddcy  that  a  charitaible  donation  fund 
belonging  to  a  parish  is  a  public  charity 
within  such  exception,  Rex  v.  Skeffing- 
iom,  i.  pi.  660. 

XI. 

Of  Apprentices  to  CMmney'Sweepert, 

• 

316.  By  28G.3.  C.48.  §  1.  "  the  churchwar- 
dens and  overseers  of  any  parish  in  Great 
Britain^  by  and  with  the  consent  and  ap- 
probation of  two  Justifies  of  the  peace  I 


(such  consent  and  approbation  to  be  sig- 
nified by  such  justices  in  writing  under 
their  hands  according  to  the  form  pre- 
scribed by  the  indenture,)  may  bind  or 
put  out  any  bovs  of  eigfU  years  old,  or 
whose  parents  snail  be  charg^tble  to  the 
parish,  or  who  shall  be^  for  alms ;  or  by 
and  with  the  consent  ofthe  parent  or  pa- 
rents of  such  a  boy  to  be  apprentice  to  a 
euiif  NEY-swEEPBR,  uutil  6ucn  boy  shall  be 
16  vears  of  age.'* 
517.  by  28G.5.  c.  48.  §  2.  ^  the  age  of  every 
such  boy  shall  be  inserted  in  the  inden- 
ture, bcme  truly  taken  from  a  copy  of  the 
entry  in  the  par'uh  register  attested  by  the 
minister  of  the  parish ;  and  when  no  such 
copy  can  be  hacf,  such  justices  of  the  peace 
shaU,  as  fully  as  they  can,  inform  them- 
selves of  the  boy's  age,  and  from  such  in- 
formation shall  msert  the  same  in  the  in- 
denture ;  and  the  age  so  inserted  shall,  in 
relation  to  his  continuance  in  service,  be 
taken  to  be  his  true  age  without  further 
proof." 

318.  By  28G.3.  C.48.  ^3.  **  the  indenture, 
which  is  to  be  according  to  the  fonn  in 
the  schedule,  shall  not  be  liable  to  any 
higher  or  other  stamp-duty  than  is  now 
charged  upon  indentures  for  binding  out 
poor  parish  children." 

319.  By  28G.3.  c.48.  §4.  ''if  any  boy  un- 
der the  age  of  eight  years  shall  be  put  ap- 
prentice to  a  chimney  sweeper,  the  inden- 
tures, ^-c,  shall  be  void ;  and  the  master, 
on  conviction,  shall  pay,  for  every  such  ap- 
prentice or  servant,  a  sum  not  exceeding 
10/.  nor  less  than  5/. 

320.  By  28 G. 3.  c.48.  6  5.  ''the  overseers 
of  townships  and  villages  shall  have  the 
same  authority  in  this  respect  as  the 
churchwardens  and  overseers  of  pa- 
rishes." 

321.  By  88G.5.  c48.  §6.  "one  justice  of 
the  peace  is  empowered  to  hear  and  de- 
termme  all  complaints  of  hard  or  ill  usage 
from  the  master  or  from  the  apprentice, 
whether  the  binding  be  under  tne  act,  or 
a  voluntary  binding  by  the  boy  himself, 
and  to  make  such  orders  therein  as  justices 
of  the  peace  are  enabled  by  law  to  do  in 
other  cases  between  masters  and  appren*. 
tices." 

522.  By  28 G. 3.  c.48.  §7.  "  no  chimney- 
sweeper shall  have  more  than  six  ap' 
prentices  at  one  and  the  same  time;  and 
the  name  of  every  master  chimney- 
sweeper, and  the  place  of  his  abode,  shall 
be  marked  or  put  upon  a  brass  plate,  fixed 
in  the  front  of  a  leather  cap  which  every 
master  shall  provide  for  each  apprentice, 
and  which  such  apprentice  %u«^  viceix 
^h&i  out  on  his  duty,  on  jpemeXt^  ol  «k^ 


JpprenUcf.] 


DIGEST. 


[XII.  To  Cotton  MOU^  4e. 


fum  not  exceeding  lot.  nor    less  than 

399,  Bv  88  G.  5.  C.48.  §  8.  ^  and  if  any  mas- 
ter shall  misuse  or  evil  intreat  his  appren- 
tice, or  the  apprentice  shall  have  any  just 
cause  to  complain  of  the  forfeiture  or 
breadi  of  any  of  the  covenants  of  the  in- 
denture, he  shall  on  conviction,  forfeit  not 
more  than  10/.  nor  less  than  5/." 

3S4.  By  S8G.3.  c.48.  §  9. "  no  master  chim- 
ney-sweeper shall  let  out  to  hire,  or  lend 
by  the  day  or  otherwise,  to  any  other  per- 
son, for  the  purpose  of  sweeping  chimneys, 
any  apprentice  bound  under  the  directions 
of  this  act,  nor  shall  cause  such  boys  to 
call  the  streets  before  seven  in  the  morn- 
ing, nor  after  13  at  noon  from  Michaelmas 
to  hadyday:  nor  before  five  in  the 
morning  nor  after  12  at  noon  ftt>m  Lady- 
day  to  MichaelnuUf  on  pain  of  any  sum 
not  exceeding  10/.  nor  less  than  5/." 

525,  By  28G.3.  c.48.  §  10.  **  all  convictions 
for  penalties  imposed  by  this  act  shall  be 
made  before  one  justice,  where  the  ofience 
is  committed,  on  the  oath  of  one  witness.*^ 

526,  By  88  G.  3.  c  48.  §  11.  *'all  forfeitures 
imposed  and  all  costs  and  charges  allowed 
by  this  act,  to  be  levied  by  distress,  by 
^varrant  of onejustice,"  &c. 

327.  But  bjr  28  G. 3.  c.48.  §  12.  «  no  war- 
rant of  distress  shall  issue  until  six  days 
after  the  ofiender  shall  have  been  con- 
victed, and  an  order  made  and  served  upon 
him  for  payment." 

588.  By  88G.5.C.48.  §15.  •"*  the  distress 
made  under  this  act  diall  not  be  deemed 
unlawful,  nor  the  parties  making  the  same 
deemed  trespassers  ah  iTtitio,  on  account  of 
any  irregulanty  which  shall  be  afterwards 
done  by  the  parties  distraining;  but  any 
person  grieved  shall  recover  fuU  satisfac-' 
Hon  for  any  special  damage*' 

529.  By  88G.5.  c.48.  §14.  ^  no  pidntiff 
shall  recover  in  any  action  for  such  irre- 
^larity,  trespass,  or  wrongful  proceedings, 
if  tender  of  sufficient  amends  shall  be 
made  before  action  brought;  and  if  no 
such  tender  be  made,  the  defendant  may, 
by  leave  of  court,  at  any  time  before  issue 
joined,  pay  money  into  court,"  &c. 

550.  By  28 G. 5.  c.48.  §  15.  •*  the  justice  of 
the  peace  of  the  county  where  the  oilence 
is  committed,  is  authorized  to  administer 
any  oath  required  by  the  act," 

531.  By  28  G.  5.  c.  48.  §16.**  persons  grieved 
may  appeal  to  the  next  general  or  quar- 
ter sessions  of  the  place  wherein  the  cause 
of  complaint  shall  arise;  having  first 
entered  mto  a  recognizance  with  sufficient 
surety  to  prosecute  such  appeal,  &c.,  and 
ALSO  giving  notice  in  writing  to  the  justice 
miAia  $ix  dajnt"- 


xn. 

Apprentices  to  Cotton  and  Woollen  Jtfitfi. 

552.  Bv  43  G. 5.  C.75.  1. 1.  cotton  and 
woollen  mills  or  factones,  wherein  three 
or  more  apprentices,  or  twenty  or  more 
other  persons  are  employed,  shall  be  sub- 
ject to  the  regulations  of  this  act," 

555.  By  42G.5.  c.75.  §2.  the  rooms  shafl 
be  washed  with  quick  lime  and  water  twice 
a  year  at  least,  and  due  care  and  attention 
paid  by  the  master  or  mistress  of  the  mills 
or  &ctories,  to  provide  sufficient  windows 
or  openinj;s,  so  as  to  admit  a  proper 
supply  of  ^esh  air." 

554.  By  42  G.  5.  c  75.  §  5.  **  apprentices  shall 
be  supplied  with  two  comiplete  suits  of 
clothing  during  the  term  cf  apprentice- 
ship, suitable  linen,  stockings,  hats,  and 
shoes,  and  one  new  complete  suit  diall  be 
delivered  yearly." 

335,  By  42  G.  5.  c75.  §4*  **  apprentices 
shall  not  be  compelled  to  work  longer  than 
twelve  hours  in  anv  one  day,  nor  between 
nine  o'clock  at  night  and  six  in  the  mom* 
ing." 

556.  By  48  G.3,  c.75.  §  5.  **  in  mills  or  he- 
tones  wherein  not  less  than  looo  nor 
more  than  1500  spindles  are  used,  appren- 
tices may  be  employed  in  the  nignt  till 
certain  periods. 

557.  By  42  G.  3.  C.73.  §  6.  ''  apprentices  to 
be  instructed  every  woiicing  day  for  the 
first  four  years  of  apprenticeship  in  read- 
in^,  writing,  and  arithmetic,  in  some  part 
of^the  mill  or  factory,  and  the  time  for 
such  instruction  be  taken  as  part  of  the 
respective  periods  limited  for  them  to  be 
employed,  or  during  which  they  may  be 
compelled  to  work. 

558.  By  42  G.3.  c.73.  §  7.  «  apartments  of 
male  and  female  apprentices  to  be  kept 
distinct,  and  two  only  shall  sleep  in  one 
bed. 

559.  By  42 G. 5.  c.75.  §8.  **  reguladons  to 
be  observed  for  the  instruction  of  appren- 
tices on  Sundays  in  England  and  Wides^ 
and  also  in  Scotland,  andat  certain  periods 
that  they  be  taken  to  the  parish  church 
to  receive  the  sacrament ;  and  to  attend 
once  in  a  month  at  least,  during  divine 
service,  in  the  parish  church,  or  some 
licensed  place  of  divine  worship,  or  have 
divine  service  performed  in  some  place  in 
or  adjoining  the  mill  or  factory,  and  that 
^ue  care  be  taken  that  all  the  apprentices 
r^ulariy  attend  divine  service,"  &c, 

540.  By  42  G.  5.  c  75.  §  9.  **  justices  at  their 
midsummer  sessions  vearij  shall  appoint 
two  visitors  of  such  jmlb  or  fiiclories^tAo 
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shall  report  the  condition  thereof  to  the 
quarter  lesnons,  and  who  shall  have  full 
{jower  and  authority  to  enter  into  and  in- 
spect the  lame,  and  whose  report  shall  be 
catered  by  the  clerk  of  the  peace  among 
the  records,"  &c. 

Ml.  By  42  G.3.  c.  75.  §  10.  **  in  case  of  in- 
fectioiu  disorders  prevailing,  the  visitors 
rmj  require  the  master  to  call  in  medical 
awstaDce,  who  shall  report  to  such  visitors, 
as  often  as  required,  their  opinion  of  the 
disorder,  with  its  probable  effects;  and 
that  any  expences  incurred  in  consequence 
shall  be  discharged  bv  the  master  or  mis- 
tress of  such  niSl  or  nctory." 

542.  By  42  G.5.  C.73.  §  II.  "  persons  op- 
posing or  molesting  any  of  the  said  visitors 
shall,  for  every  such  offence,  forfeit  and 
pay,  not  exceeding  ten  nor  less  than  five 
poinuk.*' 

545,  By  42  G.5.  C.75.  §  12.  '*  copies  of  this 
act  to  be  affixed  in  two  conspicuous  places 
of  sudi  mills  or  fiictories,  accessible  to  all 
pcffsoDs  employed  therein,  which  shall  be 
kept  and  renewed  so  that  they  may  at  all 
times  be  Imble.'' 

244.  By  42G.3.  c.73.6  13.  "masters  or 
mistresses  wilfully  oflending  nguinst  this 
act,  shall  forfeit  and  pay  not  exceeding 
five  pounds  nor  less  trian  forty  shillings, 
at  the  discretion  of  the  justices,  half  to  |o 
to  the  informer,  &c.  informations  being  laid 
within  a  month  after  the  offence  com- 
mitted." 

J45.  By  42G.3.  c.73.  §  14.  •  mills  or  fac- 
tories employing  a  certain  numl)cr  of  per« 
sons,  to  be  entered  in  a  book  kept  by  the 
derk  of  the  peace,  who  shall  receive  2f . 
for  each  entry." 

."<«.  Bv  42  G.3.  c.73.  §.  15.  "  penalties  and 
forfeitures  how  to  be  recovered." 

:47.  By  42  G.3,  c.73.  §  16.  ••form  of  con- 
viction." 
Ste  Settlement  by  Apfbenticf.ship. 

ARBITRATION. 

I.  llie  sessions,  with  the  consent  of  the  con- 
tending parties,  may  refer  the  consider- 
ation of  an  appeal  against  an  order  of 
removal,  to  justices  or  other  persons  ont 
of  &es»ions ;  but  they  cannot  do  so  of  their 
ovn  acconi  without  the  consent  of  the 
parties.  Rex  v.  Juttket  of  Northampton, 

ii.  pi.  936. 

3.  The  time  limited  for  appealing  against  an 
order  of  removal  is  not  suspended  by  the 
losuer  being  referred  to  arbitration,  Bex 
V.  Justices  of  Devonshire,  ii.  pi.  961. 

3.  If  the  sessions  refer  a  case  to  the  con- 
lidention  of  the  jo^gc^  afuaMc,aproperj 

VOL.  /. 


adjournment  must  be  entered  on  the  re- 
cords of  the  sessions.  Rex  v.  IlediHgham 
Sibie,  ii.  pi.  97S. 

ATTAINDER. 

The  settlement  of  a  person  attainted,  ac- 
quired before  the  attainder,  is  communi- 
cated to  his  children  bom  aiierwards,  Itex 
V.  St.  Mary  Cardigan,  ii.  pi.  45 

A'lTORNEY. 

1.  An  attorney  cannot  be  elected  overseer 
of  the  poor,  even  though  there  is  a  special 
custom  in  the  parish  tor  etfery  inhabitant 
to  serve  the  office.  Rex  v.  Prowse,  i.  pi.  9. 

2.  An  attorney  is  not  rateable  to  the  poor 
for  the  profits  of  his  profession.  Rex  v. 
Starti/ant,  i.  pi.  1207. 

3.  An  attorney  may  sign  notice  of  appeal  to 
a  poor  rate,  by  41  G.  3.  c.  23.  §  4. 

B. 

BANKRUPT. 

1.  The  bankruptcy  of  the  master  docs  not 
dissolve  the  contract  of  hiring  without  the 
servant's  consent.  Rex  v.  St.  Andrew's, 
Holbom,  ii.  pi.  408. 

2  Nor  does  the  bankruptcy  of  the  master  of 
an  apprentice  discharge  the  indentures, 
Buckington  v.  Shepton  Bechamp,  ii.  pi.  539. 

BAPTIST  PREACHER. 

1.  By  1  W.  &  M.  c.  18.  •*  every  minister, 
preacher,  or  teacher  of  n  congregation, 
who  shall  conform  to  the  toleration  act, 
&c.  shall  l>e  exempted  from  all  parish  and 
ward  offices." 

2.  Therefore  a  biiptist  preacher,  qualified 
according  to  the  above  statute,  is  ex- 
empted Irom  serving  the  office  of  overicer 
of  the  poor,  and  all  other  parish  offices, 
whether  such  offices  existed  before,  or 
were  created  since  the  statute,  even  al- 
though such  preacher  is  at  the  time  a 
mercnaut  or  dealer  in  hops  or  other  arti- 
cles; for  the  toleration  act  is  groundeil 
on  natural  rights,  and  the  highest  natural 
right  is  that  of  conscience,  and  his  bein^ 
a  merchant  does  not  destroy  his  right  any 
more  than  the  right  of  a  clergyman  is  de- 
stroyed by  his  holding  a  farm,  or  exercising 
a  temporal  office,  Kenward  v.  Knowles, 

i.  pi.  18. 

BASTARDS. 

I.  Who  shall  be  deemed  Bastards, 
II.  Authority  of  Parish  Officert. 
IIL  AHthority  of  the  Jmi\c€i* 
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IV.  Complaint  and  Examination, 
V.  Summons  and  Commitment. 
VI.  Sond  of  Indemnity, 
VII.  Form  of  the  Order. 
VIII.  Ap^. 
IX.  Jurisdiction  of  Sessions, 
X.  Qmshmg  an  Order, 
XL  Punishment  of  Parents. 
XII.  JOattards  bom  in  Hospitals, 

I. 

Who  shall  be  deemed  Bastards. 

1.  A  BASTABD  is  One  that  is  not  only  begat' 
ten  but  bom  out  of  lawful  matrimony, 

i.  pL  484. 
S.  And  if  born  80  long  after  the  death  of  the 
husband,  tiiat  by  the  usual  course  of  ges- 
tation, such  child  could  not  be  begotten 
by  him,  it  will  be  bastard,  RadtoelPs  case, 

i.  pi.  485. 
^.  The  usual  time  for  a  woman  to  go  with 
child  is  40  weeks,  EadwelTs  case, 

i.  pi.  486. 

4.  But  the  time  of  testation  may  be  accele- 
rated or  retarded  by  accidental  causes,  of 
which  the  law  will  take  notice,  Aisop  v. 
BowtreU^  i.p\.4B7. 

5,  But  evidence  of  a  husband's  being  so 
infirm  98  to  render  impotency  probable  is 
not  8u£Kcient,  Lomax  v.  Holmden^  i.  pi.  498. 

<•  If  a  map  die,  and  his  widow  marry  so 
soon  afterwards  that  a  child  born  during 
the  second  coverture  may  be  the  child  of 
cither  husband,  such  child  is  legitimate; 
and  on  comins  of  age,  may  choose  which 
of  the  fathers  lie  pleases,  Year-Book^ 

J.  pi.  488. 

7.  Children  bom  during  a  divorce  a  vinculo 
matrimonii  are  bastards ;  and  during  a  se- 
paration also,  if  non-access  be  proved, 

i.  pi.  489. 

B.  So  also  if  children  be  bom  during  a 
divorce  d  mensa  et  thoro,  the  presumption 
is,  that  they  are  bastards,  St.  George's  v. 
St.  Margarefs,  i.  pT.  4 9  J. 

■9.  If  the  husband  be  impotent,  the  wife's 
children  are  bastards,  Foxcro/Vs  case, 

i.  pi.  490. 

to.  But  though  a  man  be  divorced  from  one 
woinan  for  impotency,  yet  if  he  marry 
i^gaki,  and  children  arc  born  during  such 
aec9pd  marriage,  the  issue  are  lawful, 
Buried  case,  i.  pi.  490  (c.j 

1}.  Tibe  child  of  tifeme  covert ^  conceiveu 
an4  born  while  the  husband  is  extra  qua- 
tpof  nfaria,  is  a  bastard.  Rex  v.  Aiberton, 

i.  pi.  491. 

32.  But  in  such  case,  it  must  appear  that 

the  husband  had  no  access  to  the  wife  for 

nine  months  previous  to  the  birth  of  the 

e&fi^  J^AT  V,  Afurrqy,  I  pi.  49S. 


J  5.  And  therefore,  though  the  husband  be 
in  England^  yet  if  non-access  be  proved, 
the  issue  are  bastards,  Pendrel  v.  Pendrel, 

L  pi.  497. 

14.  Children  born  under  a  second  supposed 
marriage,  during  the  life  of  the  lawful 
husband,  are  bastards,  if  it  appear  that  ho 
had  no  access,  Bex  v.  St.  Bride's,  i.  pi.  4^4. 

15.  But  the  mere  fact  of  criminal  conversa- 
tion, however  clearly  proved,  is  not  of 
itself  sufficient  to  bastardize  the  issue,  Rex 
V.  Browne,  i.  pi.  495. 

16.  The  mother  may,  on  nn  issue  out  of 
chancery  to  try  the  legitimacy  of  her  child* 
give  evidence  that  the  child  is  not  her 
husband's.  Clerk  v.  Wright,         i.  pi.  49fi. 

1 7.  So  also  she  may  be  examined  as  to  the 
illegitimacy  of  her  children  on  an  order  of 
removal.  Rex  v.  Bromley,  i.  pi.  507. 

18.  And  an  order  of  filiation  may  be  made 
after  her  death  on  -  her  evidence  being 
taken  by  a  justice  under  the  6  G.2.  c.31. 
Rex  V.  Ravenstone,  i.  pi.  54i« 

19.  So  also  the  reputed  father  of  a  child 
may  give  evidence  that  he  was  not  married 
to  the  mother,  Rex  v.  St.  Peter,  L  pi.  499. 

SO.  But  although  a  feme  covert  may,  on  a 
question  of  bastardy,  give  evidence  of  the 
tact  of  criminal  conversation,  yet  she  shall 
not  be  admitted  the  sole  witness  to  prove 
the  non-access  of  her  husband.  Rex  v. 
Reading,  L  pi.  50a 

21.  The  general  declaration,  or  the  answer 
of  a  parent  in  chancery,  are  good  evidence^ 
after  the  death  of  such  parent,  to  prove 

,  that  a  child  was  born  before  the  marriage; 
but  not  to  prove  that  a  child  born  in  wed- 
lock is  a  bastard,  Stevens  v.  Moss, 

I.  pi.  505. 

22.  It  is  said,  however,  that  an  order  of  bas- 
tardy cannot  be  made  against  a  married 
woman  on  her  tcstiuiony  only.  Rex  ▼« 
Rooke,  I.  pi.  504. 

23.  And  if  a  marriage  be  established  by  a  fint 
order  of  bastardy,  no  evidence  can  be  re- 
ceived, on  making  a  second  order,  to  prove 
illegitimacy.  Rex  v.  Woodchester^  i.  pi.  503. 

24.  So  also  where  a  woman  is  removed  with 
a  pauper  as  his  wife,  and  the  order  it 
unappeuled  from,  the  parish  cannot,  on 
finding  that  she  is  not  his  wife,  remove  her 
to  her  own  settlement.  Rex  v.  St.  Mary, 
Lambeth,  ii.  pi.  902. 

25.  And  if  non-access  of  a  husband  be  legally 
proved,  an  order  of  bastardy  may  be  madle 
without  enquiring  whether  the  husband  is 
dead  or  alive.  Rex  v.  Bedal,         L  pi.  502. 

26.  But  the  child  of  a  married  woman  may 
be  proved  a  bastard  by  other  evidence 
than  that  of  the  husband's  non-acceu, 
Thompson  v.  Saul,  i.  pi.  506. 

27.  Non-access  of  the  husband  need  not  be 
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prored  dmng  the  whole  period  of  the 
wife's  pregnancy ;  it  is  siifBcicnt  if  the  dr- 
cuiDstaDces  of  the  case  show  a  natural 
impoissibility.  that  the  hushand  could  be 
the  fiitber,.as  where  he  had  access  only  a 
ibrtii^ht:  bdlbre  the  birth,  Rex  \.  Luffe, 

i.  pi.  508. 

SS.  The  register  o{  a  parish,  as  to  the  proof 

of  hirik  or  burial^  cannot  be  contraoicted 

bjr  the  day-hoftk,  Matf  v.  May^    i.  pi.  501 . 

II. 

AuiMoriiy  of  the  Parith  Officen, 

S9.  By  13  &  14  Car.  3.  c.  12.  '<  the  parish 
officen  where  any  bastard  child  is  born 
may  scnze  so  much  of  the  profits  of  the 
bod  of  the  putative  father  as  shall  be  or- 
dered by  two  justices  for  the  maintenance 
and  education  of  the  child,  and  dispose  of 
hu  goocb  and  chattels  by  order  of  the  set- 


90.  Bastards  of  lunatics  to  have  the  legal 
settlement  of  the  mother,  51  G.3.  c.79. 

31.  The  place  of  birth  of  a  bastard  child 
being  prima  facie  the  jpl&ce  of  its  legal 
fcttJement,  the  parish  omcers  are  not  only 
Mithoracd  but  bound  to  provide  for  it, 
anloB  such  birth  in  the  parish  has  been ' 
procured  by  fraud,  and  even  then  they 
are  bound  to  take  care  of  it  until  removed 
to  the  place  of  its  legal  settlement,  Twin" 
img  V.  Tcwkdturtf,  i.  pi.  510. 

32.  And  where  a  bastard  child  is  born  in 
any  parish,  for  whose  sustenance  the  pa- 
rents neglect  to  provide,  the  parish-officers 
are  obliged  to  do  it  without  any  order 
from  the  justices,  Hayes  v.  Bryants 

i.  pi.  516. 
95.  It  seems  that  if  the  putative  father  of  a 
bastard  undertake  to  maintain  it,  the  pa- 
rish-officers cannot  contravene  such  dispo- 
tition,  Richards  v.  Hodges^  i.  pi.  5 1 1 . 

34.  For  although  neither  the  putative  father 
nor  the  mother  has  the  legal  guardianship 
of  a  bastard  child,  yet  if  the  putative  father 
take  the  child  and  provide  for  it,  the  pa- 
riib-officers  cannot  call  upon  him  for 
maiotenance  while  in  his  keeping,  or  order 
him  to  deliver  it  to  the  mother.  Rex  v. 
FeitoUf  i.  pi.  551. 

35.  And  an  information  on  4  &  5  Phil.  & 
Mary,  c.8.  will  lie  for  taking  a  bastard 
child  out  of  the  care  and  custody  of  its 
putative  father, /2c>4r  v.  Comfort,  i.  pi.  513. 

36.  And  even  if  the  parish-officers,  from  the 
neglect  of  the  parents,  have  taken  a  bas- 
tard child  into  their  keeping,  yet  the  puta- 
tive father  may  take  it  from  the  parish, 
and  maintain  it  himself,  Newland  v.  Os- 

I  pi  SI  4, 1 


37.  But  until  such  child  attain  the  age  of 
seven  years,  the  mother  is  entitled  to  the 
custody  of  it  for  nurture ;  and  therefore 
if  a  bastard  be  settled  in  a  different  parish 
from  its  mother,  the  mother  shall  have 
the  care  of  it  in  the  parish  in  which  she  is 
settled,  and  the  parish  in  which  the  bas- 
tard is  settled  shall  pay  the  expence  of  its 
nurture.  Rex  v.  Hemlmgton,        i.  pi.  515. 

38.  And  if  the  putative  father  of  a  female 
bastard  obtain  the  possession  of  her  from 
her  mother  by  fraud,  the  court  will  order 
her  to  be  restored  to  the  mother.  Rex  v. 
S<^her,  i.  pi.  515fiw 

39.  Therefore,  where  two  persons  obtained 
by  stratagem  a  bastard  child  from  the 
(]uiet  possession,  care,  and  protection  of 
its  mother,  but  soon  afterwards  returned 
it  to  her,  from  whom  it  was  again  taken 
by  them  by  force ;  the  Court  of  King's 
Bench  granted  a  habeas  corpus  and  re- 
stored the  child  to  its  mother,  the  child 
being  within  the  age  of  nurture.  Rex  v. 
Hopkins,  i.  pi.  515  n. 

40.  But  if  the  putative  father  has  the  cus- 
tody of  the  child  by  fair  means,  the  court, 
except  upon  special  grounds,  will  not,  per- 
haps, take  it  away  from  him.  Rex  v. 
Moseley,  i.  pi .  5 1 5  n. 

41.  But  tne  mother  of  an  ilie^itimate  chiid  is 
entitled  to  the  custody  of  it  in  preference 
to  the  father ;  thougn,  from  his  circum- 
stances, he  may  be  better  able  to  educate 
it,  Kx  parte  Ann  Keen,  i.  pi.  515  n. 

42.  But  in  the  case  of  a  legitimaie  child  the 
father  is  entitled  to  the  custody  of  it, 
though  it  be  an  infant  at  the  breast  of  its 
mother,  if  such  custody  is  not  likely  to  be 
injurious  to  the  child.  Rex  v.  De  Manne* 
vUte,  i.  pi.  51511. 

43.  The  parish-officers  cannot  remove  bas- 
tard children  from  the  parish  in  which  they 
arc  maintained  to  the  parish  where  their 
mother  afterwards  gains  a  settlement  by 
marriage,  Shermanbury  v.  Bolney, 

i.  pi.  513. 

III. 

Hie  Authority  of  the  Justices, 

44.  By  isEUz.  C.3.  §  2.  "  two  justices  in  or 
near  the  parish  in  which  any  bastard  child 
is  bom,  may  examine  into  the  circum- 
stances, and  make  order  as  well  for  the 
[flinishment  of  the  mother  and  reputed 
father,  as  for  the  relief  of  the  parish** 

45.  By  18  Eliz.  C.3.  '*  the  said  justices  may 
also  make  an  order  for  the  maintenance  of 
such  child  by  charging  the  mother  or  re- 
puted  father  with  a  weekly  puymwX  ^ot 
that  purpoK**' 
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46.  By  IsEliz.  C.5.  §2.  "the  order  must 
be  subscribed  under  their  hands,  and  if, 
mfter  noHce  thereof,  the  mother  or  reputed 
'father  make  default,  the  justices  may  com- 
mit to  the  common  gaol,  unless  they  give 
security  to  perform  the  order  or  to  appear 
at  the  next  sessions,  &c." 

4T.  By  13&  J4Car.2.  c.  12.  §  19.  **  the  pa- 
rith-^^fficert,  when  any  bastard  child  is 
bom,  may  seize  so  much  of  the  profits  of 
the  lands  of  the  putative  father,  as  shall 
be  ordered  by  two  justices  for  the  main- 
tenance and  education  of  the  child." 

48*  By  6G.2.  C.31.  **  if  any  sinale  woman 
shall  be  delivered  of  a  bastard  child,  likely 
to  become  chargeable,  or  shall  declare  her- 
self to  be  big  with  a  child,  which,  if  bom, 
would  be  a  bastardy  and  likely  to  be  charge- 
able, and  shall,  in  either  of  such  cases,  in 
an  jexamination  to  be  taken  in  writing,  on 
oath,  before  one  justice,  charge  any  person 
with  having  gotten  her  with  chila,  such 
justice,  upon  application  to  him  by  the 
parish-of&cers,  or  by  any  substantial  house- 
nolder,  shall  issue  his  warrant  for  the  im- 
mediate apprehending  such  person,  and 
bringing  him  before  such,  or  some  other 
justice  of  the  county,  who  shall  commit 
him  to  the  common  gaol  or  house  of  cor- 
rection, unless  he  give  security  to  indem- 
nify the  parish,  or  shall  enter  into  a  recog- 
nizance to  appear  at  the  next  sessions,  to 
abide  by  and  perform  the  orders  made 
therein.** 
Repealed  by  ^9Q.  3.  c.  68. 

49.  And  the  magistrate's  warrant  under  this 
statute,  not  being  returnable  at  any  parti- 
cular time,  continues  in  force  until  it  is 
fully  executed  and  obeyed,  though  it  were 
seven  years,  provided  the  magistrate  lives 
so  long;  and  therefore,  if  the  putative 
father  elect  to  cive  a  bond  of  inaemnity, 
with  two  sureties,  and  one  of  them  re- 
fuses to  sign*  the  putative  father  may  be 
again  apprehendeu  on  the  same  warrant, 
Dickinson  y.  Brown,  i.  pi.  559. 

50.  Sec  also  Mat/hew  v.  Parker  and  others, 
where  a  warrant  to  bring  in  a  party  to 
plead  to  an  indictment  for  perjury  "  so 
that  he  may  become  bound,  &c.  at  the  next 
sessions,  &c."  which  was  not  executed  for 
12  months  after,  was  held  good,  though 
several  sessions  had  intervened;  for  it 
must  be  construed  the  next  sessions  after 
the  arrest.  8  T.R.  110. 

51.  A  justice's  warrant  continues  in  force 
until  fully  executed.  If  the  putative  father 
of  a  bastard  child  agree  to  indemnify  the 
parish,  they  may  demand  any  security  they 
think  proper,  Dickinson  v.  Brown, 

i.  pi.  535, 
s».  And  bycG.S,  c. Jl.  §  3,  '<  the  reputed 


father,  if  committed,  may  apply  to  a  jus- 
tice, and  require  him  to  summon  the  pa- 
rish-officers to  show  cause  why  he  should 
not  be  discharged ;  and  if  no  order  appear 
to  have  been  made  within  six  weeks  afler 
the  woman's  delivery,  such  justice  shall 
discharge  him." 

53.  By  6 G. 2.  c. 51.  §4.  "no  woman  shall 
be  sent  for  before  she  be  delivered,  and 
one  month  after,  in  order  to  be  examined 
concerning  her  pregnancy." 

54.  The  two  Justices  can  only  commit  the 
reputed  fatner  of  a  bastard  child  in  case 
he  refuse  to  enter  into  a  bond  according 
to  the  18  Eliz.  C.3.  §2.  to  perform  the 
order  or  appear  at  the  sessions ;  and  there- 
fore if  a  reputed  father  be  committed  for 
disobe3ring  an  order  of  maintenance,  he 
shall  be  discharged  on  habeas  corpus. 
Smithes  case,  i.  pi.  51 7. 

55.  Nor  can  the  justices  in  sessions  commit 
on  the  order  being  confirmed,  Rexy^  Wesi, 

i.  pi.  591. 

56.  And  unless  an  order  be  made  in  the  <&- 

junctive,  according  to  the  act,  it  is  bed. 

Rex  V.  Eve,  i.  pi.  5)6. 

57.  But  the  justices  may  order  the  reputed 
father  not  only  to  pay  so  much  weekly, 
but  also  a  sum  in  gross  towards  the  extra- 
ordinary charges  of  the  lying-in  of  the 
mother.  Rex  v.  Eve,  L  pi.  518. 

58.  Though  thev  cannot  order  that  the  pu- 
tative father  shall  give  security  to  perform 
the  order.  Rex  v.  Metsenger,      i.  pi.  625, 

59.  Nor  does  the  statute  6G.2.  c.31.  give 
them  any  new  power  upon  this  subject ; 
for  it  was  only  made  to  restrain  justices 
from  proceeding  on  the  application  of 
every  lewd  woman  pretending  to  be  with 
child  until  complaint  was  made  by  the 
parish -officers;  and  for  the  more  e&ctu- 
ally  indemnifying  the  parish  from  the 
expence,  and  docs  not  enable  them  to 
take  security.  Rex  v.  Fox,  i.  pi.  530. 

60.  And  this  opinion  is  now  confirmed,  Rex 
V.  Price,  i.  pL  614. 

61.  In  an  order  of  filiation  and  maintenance, 
the  justices  have  no  power  by  the  statute 
18  E/iz.c.  3.  to  direct  the  defendant  to 
pay  the  costs  of  the  parish  in  obtaining 
the  order ;  but  if  the  sums  to  be  pud  for 
maintenance  and  the  costs  be  separated 
in  the  order,  the  order  may  be  quaahcd  as 
to  the  costs,  and  confirmed  as  to  the  rest 
of  it,  Rex  V.  Sweet,  i.  pi.  536, 

62.  Under  the  statutes  concerning  bostarda, 
no  order  of  filiation  or  of  the  payment  of 
expences  can  be  made,  unless  tne  child  be 
bora  alive.  Rex  v.  De  Brouquens, 

L  pi.  537. 

63.  A  warrant  for  the  commitment  of  the 
putative  father  of  a  bastard  duid,  until  he 
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should  pay  a  sum  due  for  the  maintenance 
of  the  child  and  legal  nccuatoroed  fees,  or 
until  he  should  be  otherwise  delivered  by 
doe  course  of  law,  is  bad,  the  magistrate 
not  being  authorised  under  49  G..3.  c.68. 
§5.  to  make  such  a  warrant,  Robson  v. 
i^yearman^  i.  pi.  538. 

64.  Nor  can  they  make  an  order  to  acquit 
or  discharge  the  person  who  is  charged 
with  being  the  reputed  father  of  a  bastard 
cfaild.  Rex  V.  Jcnkin,  i.  pi.  526. 

65.  The  order  of  the  justices  is  conclusive 
of  the  fact  of  bastardy  until  it  is  reversed, 
FFeM  Y.  Cook^  i.  pi.  5 1 9. 

SS,  The  justices  may  make  an  order  at  any 
distance  of  time ;  and  therefore  where  the 
reputed  father  ran  away  and  returned  14 
j^fori  after,  and  an  order  was  made  to  fix 
the  child  on  him,  the  order  was  held  good; 
for  there  is  no  statute  of  limitation  in 
these  cases,  Rex  v.  Miles,  i.  pi.  522. 

67.  The  justices  cannot  order  the  church- 
wardens  to  seize  so  much  of  the  defendant's 
l^pods  at  ikey  $haU  think  pn>per  /  or  com- 
pel the  putative  father  to  cive  security 
uot3  he  pays  the  money  ordered^  Rex  v. 
Ouffejif^    ^  i.  pi.  520. 

68.  The  justices  out  of  sessions  may  imprison 
for  refusal  to  enter  into  recognizance ;  but 
the  justices  at  sessions,  on  appeal,  cannot, 
Rex  y.  Wcst^  1.  pi.  521. 

63.  The  justices  cannot  punish  a  person  for 
secreting  a  woman  big  with  child,  Rex  y. 
Chandler,  i.  pi.  523. 

TO.  The  justices  of  a  Vibertif  need  not  state, 
in  an  order  of  filiation,  in  what  counti/ 
scch  Kbertjf  is  situated,  Rex  y.  Mcuengcr, 

i.  pi.  587. 

Tl.  JcsTicsSy  though  not  **  in  or  next  the 
limits"  where  the  church  of  the  parisli  is 
in  which  the  child  was  born,  may  order  a 
Joint  maintenance  of  several  bastards,  and 
that  the  father  shall  *'  pay  the  expence  of 
Vie  parish^*  without  stating  what  those 
expencet  are :  but  neither  the  two  justices, 
Dor  the  sessions,  can  order  costs  to  be 
taxed  by  the  clerk  of  the  peace.  Rex  v. 
Skinu  I  pi.  527. 

72.  So  nn  order  made  by  JSdc  justices  on  the 
complaint  of  a  town,  is  good.  Rex  v. 
H«ltoH,  i.  pi.  569. 

75.  if  an  order  of  justices  be  discharged  at 
setfionSy  two  justices  cannot  make  a  fresh 
order  on  the  same  person.  Rex  y.  Tetinantf 

i.  pi.  524. 

74.  If  a  child  be  bom  in  an  extra-parochial 
place,  no  order  of  bastardy  can  he  made, 
Rex  V.  Baler,  i.  pi.  528. 

75.  The  justices  cannot  commit  a  person  for 
refusing  to  discover  the  father  of  a  bastard 
child.  Hex  v.  Southbj/,  upl  529, 

76.  But  they  nut^  commit  a  woman  uwmur- 
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ried  at  the  time  the  bastard  was  bom,  for 
disobeying  their  order  of  maintenance,  al- 
though slie  be  married  at  the  time  the 
warrant  of  commitment  is  made.  Rex  v. 
I'aylor,  i. pi.  532. 

77.  And  this  commitment  may  be  either  to 
the  comnwn  gaol  or  the  house  of  correction. 
Rex  v.  Taylor,  i.  pi.  532. 

78.  So  also  they  may  commit  a  soldier  for 
disobeying  an  order  of  bastardy ;  for  sol- 
diers arc  not  protected  by  the  mutiny  act 
against  coniniitinent  for  such  offences. 
Rex  V.  Archer,  i.  pi,  555. 

79.  And  one  justice  may  commit  a  soldier  in 
actual  service  for  want  of  sureties,  under 
6G.2.  C.31.  for  bein^  the  father  of  a 
bastard  child.  Rex  y.  Bowen,       i.  pi.  534. 

80.  For  the  clause  in  the  mutiny  acts  which 
exempts  soldiers  from  arrests  in  cases 
where  the  demand  is  under  20/.  b  clearly 
confined  to  civil  actions,  and  incontinence 
is  certainly  a  crime,  and  has  always  been 
considered  as  such  in  the  ecclesiastical 
courts,  Rex  v.  Bowen,  i.  pi.  534. 

IV. 
Of  the  Complaint  and  Examination. 

81.  An  order  of  filiation  made  on  the  ex- 
amination of  one  justice  only,  is  void,  al- 
though, in  the  ordering  part  of  it,  it  is 
stated  to  have  been  made  by  two  justices. 
Rex  y.  Beard,  i.  pi.  5Z9. 

82.  The  examination  being  a  judicial  act,  it 
must  be  taken  by  the  two  justices  in  the 
presence  of  each  other;  but  if  both  be 
present,  it  is  good,  though  only  one*  of 
them  takes  the  examination,  Rex  v.  West, 

i.  pi.  5^0, 

83.  For  separate  examinations  by  different 
mapistrates  may  produce  difierent  facts, 
and  render  it  uncertain  on  which  ex- 
amination the  adjudication  proceeds ;  and 
there  is  no  use  in  appointing  two  or  more 
persons  to  exercise  judicial  powers,  unless 
they  are  to  act  together,  Billings  v.  Prinn, 

i.  pi.  543. 

84.  An  order  of  removal,  however,  made  by 
two  justices  separately,  and  in  difierent 
counties,  has  been  adjudged  not  void,  but 
voidalfle  only  by  appeal  to  the  next  ses- 
sions, Rex  V.  Sto/JW,  ii.  pi.  788. 

85.  It  is  not  ncccssarv  to  the  validity  of  an 
order  of  filiation,  that  the  putative  father 
should  be  present  at  the  examuiation  of 
the  woman  before  the  two  justices.  Rex  y. 
Uvton  Gray,  i.  pi.  544. 

86.  To  ren^iec.'an  order  of  bastardy  good,  it 
must,  upon- the  face  of  it,  appear  to  havu 
been  made  on  the  complaint  oC  the  Y^vxmVv 
where  the  child  wa&  born,  Hex  v.  Nollini^* 
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87.  But  it  is  said  that  the  complaint  may  be 
made  by  other  persons  than  the  parish- 
officers,  Rex  V.  Buckallj  i.  pi.  54 1 . 

.S8,  And  therefore  an  order  of  bastardy  made 
by  Jioe  jxuticet  on  the  complaint  of  a 
town,  is  good,  Haiton*s  case,         i.  pi.  569. 

S  ?.  And  the  examinaiion  of  a  pregnant  woman 
taken  by  a  justice  under  6G.2.  c.31.  is 
sufficient  to  enable  the  sessions  to  make 
an  order  of  filiation  on  the  putative  father, 
though  the  woman  be  deud,  Rex  y.  Raven- 
ttone,  i.  pi.  545. 

.90.  But  an  order  of  bastardy  cannot  be  made 
on  an  affidavU  brought  before  the  Justice, 
for  it  mutt  be  on  the  testimony  of  witnesses 
examined  before  them.  Rex  v.  Colbert, 

1.  pi.  568. 

V. 

Of  the  Summons  and  Comnntmeni, 

91.  Reputed  fathers  of  l)astard  children  shall 
be  chargeable  with  the  expences  incident 
to  the  birth,  with  the  costs  of  apprehend- 
ing and  of  the  order  of  filiation,  49  G.  3. 
c.  68.  §  1. 

92.  Justice  authorized  to  apprehend  per- 
sons sworn  to  by  women  likely  to  be  de- 
lirercd  of  bastards.  Id.  §  2. 
And  commit  to  prison  for  three  months 
persons  refusing  to  obey  order  of  main- 
tenance, Id.  §3, 

93.  Where  a  single  woman  having  been  de- 
livered of  a  bastard  child  was  committed 

.  by  one  justice  of  the  peace  for  refusing  to 
answer  enquiries  as  to  who  was  the  father 

.  of  the  child :  held  that  the  commitment 
was  bad.  Ex  parte  Martin,  i.  pi.  554. 
•94.  The  reputed  father  of  a  bastard  child 
must  b%  iummoned  to  appear  before  an 
order  of  filiation  can  be  made.  Rex  v. 
Cotton.  ].  pi.  551. 

95.  It  is  said,  however,  that  where  the  order 
is  made  by  twojutticet,  the  summons  need 
Dot  be  particularly  stated  in  the  order. 
Rex  v.  Hawkint,  L  pi.  548. 

96.  But  whether  originally  made  by  tum 
justiees,or  on  appeal  by  thesetnons,  it  cer- 
tainly ought  not  only  to  state  that  the 
reputed  rather  was  summoned,  but  it  ought 
also  to  state  the  cause  of  the  summons, 
and  not  merely  set  forth  that  he  had  notice 
to  appear.  Rex  v.  Glegg,  i.  pi.  549. 

97.  But  the  court  will  presume  that  ne  was 
summoned,  unless  the  contrary  appear.  Rex 
y.  deg/^,  1.  pi.  610. 

S.  P.  Rex  V.  Clayton,  i.  pi.  553. 

98.  The  summons  need  not  be  by  tne  two 
justices  who  make  the  order.  Rex  v.  Neal, 

i.  pi.  552. 

Off.  Thejastices  cannot  commit  until  default 

iM  m$th,  Ifrx  y,  Buckall,  i.  pi.  550. 


100.  Expences  and  costs  in  cases  of  bastardy, 
subject  to  the  discretion  and  allowance  of 
magistrates  or  court  of  quarter  sessions,  as 
the  case  may  be,  49  G.5.C.  68..S.  4. 

VI. 

Of  the  Bond  of  Indemtdly. 

101.  AH  securities  for  indemnifying  any  pa- 
rish, &c.  for  maintenance  of  bastards, 
vested  in  overseers  for  time  bang,  who 
may  sue  on  the  same,  54  G.  5.  c.  170.  $  8. 

102.  The  justices  cannot  compel  the  puta- 
tive father  to  give  security  ufntii  he  has 
had  notice  of  the  order,  and  neglected  to 
obey  it.  Rex  v.  Cheney,  i.  pi-  555. 

103.  A  bond  given  by  a  third  person  to  the 
reputed  father  of  a  bastard  child  to  save 
him  harmless  from  all  charges  respecting 
such  child,  is  forfeited  if  the  father  be 
called  upon  by  the  parish  to  roamtun  the 
child,  although  under  seven  years  of  age, 
and  the  mother  took  it  from  the  care  and 
keeping  of  the  obligor,  HuUand  v.  Ma/im, 

i.  pi.  556. 

104.  The  whole  penalty  of  a  bastardy  bond, 
may  be  paid  into  court,  Brangwm  v.  Per* 
rot,  i.  pi.  557. 

105.  In  debt  on  a  bond  conditioned  to  in- 
demnify the  parish,  the  defendant  ought 
not  to  be  held  to  bail  for  the  penal^,  but 
only  for  the  amount  of  the  damage  incur- 
red. Kirk  V.  Strickland,  i.  pi.  558. 

106.  If  the  putative  father,  on  being  appre- 
hended on  a  warrant  of  bastardy,  elect  to 
give  a  bond  of  indemnity  with  two  sure- 
ties,  and  one  of  the  sureties  do  not  exe- 
cute the  bond,  he  may  be  retaken  on  the 
same  warrant,  Dickinson  v.  Brown, 

i.  pi.  559. 

107.  But  if  the  parish  officers  take  a  note 
of  hand  from  the  putative  father  instead 
of  a  bond  of  indemnity,  as  directed  by 
6  G.  2.  c.  31.,  and  the  child  die  before  the 
amount  of  the  note  has  been  expended  on 
it,  the  father  is  only  compellable  to  pay 
the  amount  actually  expended  b^  the  pa- 
rish. Cole  V.  Gower,  i.  pi.  560. 

108.  Where  the  putative  father  of  a  Dastard 
child  gave  a  voluntary  bond,  and  not  under 
the  compulsion  of  stat.  6G.  2.  c.  51.  to 
the  parish  officers,  conditioned  for  the 
payment  of  a  sum  certain  ever^*  three 
months,  until  she  should  be  deemed 
capable  of  providing  for  herself:  held 
that  such  bond  was  good,  and  the  condi- 
tion sufficiently  certain,  Middleham  v.  Bd" 
lerhy,  L  pi.  561. 

109.  One  who  is  de  facto  guardian  of  the 
poor  of  a  parish  united  with  other  parishes 
under  the  statute  22  G.  3.  c.  83.  for  the 

\    better  rcWef  wA  employment  of  the  pom*. 
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Bod  who  IS  receiTcd  and  ackncnvledged 
by  the  parish  as  guardian,  though  not 
legally  appointed  such  under  the  statute, 
U  yet  competent  to  apply  in  that  character 
Co  a  justice  of  the  peace  to  take  the  exa- 
mination of  a  single  woman  with  child,  in 
order  to  filiate  the  bastard,  which,  by  the 
statute  6  G.  S.  c.  31.  $  1.  is  directed  to  be 
made  upon  application  by  ike  oveneert  of 
tkepoor^  in  whose  place  such  guardian  is 
appointed,  and  he  is  also  competent  to  ap- 
ply to  the  justice  for  a  summons  against  a 
reputed  father  for  not  obeying  an  order  of 
bftstardy,  which,  by  statute  49  G.  3.  c.  68. 
$  3.,  is  directed  to  be  made  upon  eomjMnt 
bm  amw  one  of  the  overteen  of  the  poor. 
And  tbough  the  latter  statute  directs  the 
BugiBtrate  upon  such  complaint,  and  proof 
upon  oath  of  the  order  for  payment  of 
maiotenance  and  non-payment  thereof, 
to  itsme  kU  tparrant  to  apprehend  the  re- 
puted lather,  ^'et  it  is  proper  for  the  jus- 
tice to  iMne  his  summons  in  the  first  in- 
stance to  the  party  charged  to  attend  and 
show  cause,  &c.,  Bex  v.  Mart  if  r, 

i.  pi.  547. 

110.  The  oUigec  in  a  bastardy-bond,  after 
the  bond  had  been  forfeited,  became  bank- 
rupt, and  obtained  a  certificate :  held  that 
the  parish  officers  were  not  thereby  prc- 
chided  from  recovering  upon  the  bond 
fisrther  expences,  incurred  subsequent  to 
the  bankruptcy,  SL  Martin-in^he-Fields  v. 
Warren.  i.  pi.  562. 

VII. 

The  Form  of  the  Order. 

111.  The  order.  It  seems,  must  not  only  state 
that  the  sum  ordered  is  for  the  maintcn- 
anre  of  a  bastard  chilti,  but  must  exprestly 
adjudge,  that  such  a  child  was  born  in  the 
parish  for  the  relief  of  which  the  order  is 
Dade,  Anonymous,  i.  pi.  563. 

S.  P.   Rex  V.  Cuddingtojiy        i.  pi.  575. 

112.  For  an  order  made  thus :  "We  A.&B^ 
two  justices  of  the  borough  of  Ltfnn  Regis, 
renciiDg  within  the  limits  where  the  parish 
church  is,  within  which  parish  the  child  was 
bvm,  do,  &c."  is  insufficient,  it  only  aver- 
ring that  the  justices  resided  in  the  parish 
where  the  child  was  bom,  and  not  ex- 
presslv  adjudging  that  the  child  was  born 
therein.  Rex  v.  Butcher,  i.  pi.  5S5. 

117.  So  where  it  was  alleged  in  M^  «iw/?/aiii/ 
oaly  that  the  child  was  born  in  the  parish, 
Bex  ▼.  Godfrey,  i.  |)l.  580. 

114.  So  where  if.  B.  the  reputed  father  was 
ordered  to  pay  such  a  sum  to  the  church- 
wardens of  the  parish  of  C  without  ex- 
pressly adjudging  that  the  child  was  horn 


in  the  parish  of  C,  was  held  bad ;  for  the 
court  will  not  allow  inferences  to  give  the 
justices  jurisdiction,  Rex  v.  Ckiiders, 

i.  pi.  563.. 

115.  So  where  the  order  adjudged  T.  S.  of 
Worksop,  to  be  the  reputed  father  of  a 
bastard  child  begotten  upon  A,  S,  otAnton, 
and  that  the  said  child  was  become  charge^ 
able  and  likely  to  continue  so,  it  was 
quashed,  because  this  was  no  adjudication 
that  the  child  was  bom  in  the  parish,  Rese 
V.  Stanley,  i  pi.  594. 

1 1 6.  For  the  birth  of  the  child  is  the  very 
foundation  of  the  justice's  jurisdiction.  Rex 
V.  WiUey,  i.  pi.  586. 

117.  And  this  adjudication  must  af^iear  to 
have  been  made  on  evidence  on  oath  oC 
the  fact,  Rex  v.  Hexham,  i  pi.  584. 

118.  For  the  adiudication  is  the  most  im- 
portant and  indispensable  part  of  the  order, 
and  cannot  be  supplied  by  implication. 
Rex  V.  Pitt,  L  pi.  593. 

119.  And  it  has  been  held  that  an  order 
stating  that  the  child  was  baptused  in  the 
parish,  may,  by  a  reasonable  construction,, 
lie  taken  to  express  the  place  of  its  birth, 
although  only  by  way  of  recital.  Rex  v. 
Moravia,  i.  pi.  590. 

190.  And  if  it  apjiear  by  the  title  of  the 
order  that  the  child  was  bom  in  the  pa- 
rish, it  is  sufficient;  for  it  is  said  that  tiiis. 
need  not  be  a  part  of  the  adjudication. 
Rex  V.  Fox,  i.  pi.  591. 

121.  An  order  stating  that  **  whereas  ii  ap^ 
pears  to  the  justices  on  the  oath  of  the 
mother,  that  she  was  deUvered  of  a  child  tfs 
the  parish  of  A^."  is  a  sufficient  adjudica- 
tion that  the  child  was  bom  in  the  parish 
of  N,,  Rex  V.  Sweet,  i.  pL  536. 

122.  An  order  of  bastardy  stated  tobie  made 
upon  the  oath  of  the  wife,  oi  otherwise,  is 
good;  for  it  will  be  presumed  that  the 
non-access  of  the  husband  was  proved  by 
competent  witnesses  on  oath  other  than 
the  wife ;  or  if  proved  by  her  also,  that 
the  judgment  of  the  justices  was  founded 
on  other  proof.  Rex  v.  Lujfe,     i.  pi.  508.^ 

123.  Such  \\n  order  filiating  the  child  of  a 
mm*ried  woman  is  good,  though  it  only 
state  that  such  child  was  likely  to  become 
chargeable,  which  are  the  words  of  the 
Stat.  6  G.  2.C.  31.^  I.  as  applied  to  the 
bastards  of  single  women ;  for  upon  that 
statute,  as  well  as  the  stat.  IsEliz.  c.5., 
which  has  the  words  bom  out  of  lawful 
matrimony,  the  only  question  is,  whether 
the  child  be  hy  law  a  bastard  f       Id.  ibid. 

1 24.  Order  of  filiation  on  the  putative  father 
stating  that  the  child  is  likely  to  become 
chargeable,  held  sufficient  without  showing 
that  it  was  actually  chargeab\e.    \(  X^i^ 
order  directs  a  sum  tobe  pa\i\  low«x^^<^ 
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•  lyuig-iQ  and  tndintenance,  it  teems  to  be 
enough,  without  stating  that  the  sum  was 
expended  by  the  overseen.  And  if  it  be 
stated  to  be  on  complaint  of  the  overseers 
of  a  township,  it  nc^  not  state  that  it  is 
a  township  maintaining  its  own  poor,  Bej 
V.  Hartington-Upper'Quartery    J.  pi.  595, 

IS 5.  So  also  the  order  must  state  the  tex 
and  the  name  of  tho  bastard,  Rex  v.  Eng- 
landt  i.  pK  579. 

•136.  An  order  describing  the  child  as  charge* 

.  able  to  a  hamlet,  unless  it  maintains  its  own 
poor,  is  bad.  Rex  v.  Mitfbrd,       i.  pi.  581. 

XS<7.  An  order  of  maintenance  to  pay  2d.  a 
week  is  bad,  in  respect  to  the  smallness  of 
the  sum,  Rex  v.  Perkasse,  i.  pi.  564. 

138.  So  an  order  directing  the  reputed  fa- 
ther to  maintain  the  child,  by  paying  so 
much  a  week  until  ii  be  twelve  tfears  of  age, 
is  bad ;  it  ought  to  have  been  *'  mo  long  at 
it  shall  be  chargeable  to  the  parish,*^  Bur- 
welTs  case,  i.  pi.  565. 

1S9.  For  the  justices  have  no  authority  but 
to  indemnify  the  parish,  by  obliging  the 
reputed  father  to  maintain  the  child  as 
long  as  it  shall  be  chargeable  to  the  parish. 
Rex  V.  Barebaker,  i.  pi.  570. 

S.  P.  Smithes  case,  i.  pi.  576. 

S.  P.  Rex  V.  Johnson,  i.  pi.  5. 

130.  But  it  is  said  that  an  order  of  bastard v 
to  pay  so  much  weekly  until  the  child  shall 
be  nine  years  old,  if  it  should  so  long  live, 
is  good,  because  it  cannot  be  intended  able 
to  provide  for  itself  sooner.  Rex  v.  Street, 

i.  pi.  582. 

131.  But  an  order  to  pay  7s,  a  week  until 

-  the  child  shaU  be  able  to  get  its  living  by 
■    working,  is  bad,  Rex  v.  Sherman, 

i.  pi.  566. 

IJfi.  So  an   order   directing  the    reputed 

father  to  pay  4#.  to  the  midwife,  without 

stating  that  the  parish  had  procured  her, 

-  or  were  at  any  charge  with  respect  to  her, 
is  bad.  Rex  v.  Sherman,  i.  pi.  566. 

135,  So  an  order  directing  the  reputed  fa- 
ther to  maintain  the  child  **/or  the  relief 
of  the  governor  and  guardians  of  the  poor 
of  Colchester*'  was  quashed,  because  it 
did  not  state  that  it  was  for  the  relief  of 
the  poor.  Rex  r,  Howlett,  i.  pi.  588. 

134.  So  an  order  of  bastardy  direcUng  the 
payment  of  a  sum  in  gross  for  the  charges 
the  parish  had  been  at,  without  showmg 

.  bow  or  for  what,  is  bad.  Rex  v.  Colbert, 

i.  pi.  56S, 

135.  But  an  order  to  pay  40#.  for  money 
<iisbursed,  without  saying  by  whom,  is 
good ;  for  it  is  necessarily  intended  by  the 

■■  churchwardens,  Rex\.  Smith,    i.  pi.  577. 

136.  So  an  order  on  the  father  to  pay  50s, 
for  the  midwife  and  other  charges,  with- 


out showing  the  money  had  been   ex- 
pended by  the  parish,  is  good,  Rex  v.  Fox, 

i.  pi.  592. 

137.  But  an  order  is  bad  unless  it  appear  to 
be  made  on  the  examination  of  witnesses; 
and  therefore  an  order  made  on  an  afida- 
vU  was  quashed.  Rex  v.  Colbert, 

L  pi.  568. 

138.  An  order  that  the  reputed  father  shall 
pay  so  much  weekly  •*  to  the  overseers  of 
the  poor"  is  good,  Rex  v.  Weston, 

i.  pi.  572. 

139.  So  also  an  order  directing  the  payment 
on  a  particular  day,  weekly,  is  good.  Rex 
▼.  Weston,  i.  pi.  573. 

140.  And  when  no  particular  day  is  men- 
tioned, but  the  order  directs,  generally, 
that  the  money  shall  be  paid  weekly,  then 
the  money  is  due  at  the  beginning  of  the 
week,  Rex  v.  Feandey,  i.  pi.  471. 

141.  So  an  order  to  pay  9/.  in  gross  for  main- 
tenance and  other  incident  charges,  imme- 
diately upon  sight  of  the  order,  and  after 
that  so  much  weekly,  is  good,  Rex  v. 
Odam,  i.  pi.  578. 

142.  But  if  it  had  been  for  maintenance  only, 
it  would  have  been  too  general.  Rex  y. 
Gravesend,  i.  pi.  589. 

143.  So  also  an  adjudication  that  the  child 
was  baptized  in  the  parish,  and  ordering 
that  36l,  be  paid,  ''part  whereof  has  been 
already  expended  for  the  maintenance  of 
the  child  and  other  incidental  charges  and 
expences,'*  has  been  held  good,  Resr  v. 
Moravia,  i.  pi.  590. 

144.  But  the  reputed  father  cannot  be  or- 
dered to  pay  a  gross  sum  at  a  future  day 
for  the  purpose  of  binding  the  child  out 
apprentice.  Rex  v.  Willey,  L  pi.  586. 

145.  The  order  must  expressly  adjudge  that 
the  person  charged  with  the  maintenance, 
is  tne  reputed  father  of  the  child;  and 
therefore  an  order  stating,  **  Whereas  it 
appears  to  us,  that  A.  B.  is,  *  &c.  was  held 
bad ;  for  this  is  not  an  express  adjudication. 
Rex  V.  Pitts,  i.  pi.  593. 

146.  So  an  order  of  bastardy  made  by  two 
justices,  saying,  "  We  doth  adjudge,"  &c. 
is  bad.  Rex  v.  Weston,  L  pi.  574. 

VIII. 
Appeal  from  an  Order  of  Bastardy, 

147.  By  18£liz.  c.3.  ia.  it  is  enacted  that 
sufficient  surety  shall  be  taken  to  perform 
the  order,  or  else  personally  to  appear  at 
the  next  general  sessions. 

148.  In  cases  of  bastardy,  appeal  allowed  to 
the  next  general  quarter  sessions,  on  giving 
notice  and  entering  into  recognizance, 
49  G.  S,  c.68.  §5. 
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149.  It  h  said  that  the  words  ''next  general 
sessions "  mean,  that  the  order  made  by 
two  Justices  must  be  confirmed  or  dis- 
ohaiged  at  the  next  general  sessions  for 
thai  pari  of  the  county  where  the  order 
was  mode,  and  not  at  the  sessions  for  the 
county;  for  it  would  otherwise  be  mis- 
chievous in  many  counties  wliere  there  are 
severai  sessions  in  distinct  parts  of  the 
county.  Rex  v.  Cot^stom,  i.  pi.  596. 

15a  And  the  next  sessions  shall  be  that 
ahich  is  held  next  after  the  reputed  father 
has  notice  of  the  order  by  two  justices. 
Rex  V.  BrowHy  i.  pi.  597. 

151.  And  the  appeal  must  be  to  the  next 
getterai  tesnanSf  and  not  to  the  next  quar^ 
ter  sesnont  after  notice.  Rex  v.  Shaw, 

i.  pi.  598. 

153.  And  it  must  appear  on  the  face  of  the 
order,  tliat  the  sessions  to  which  the  appeal 
is  made  was  tho  next  sessions  after  notice, 
Rex  ▼.  JBrowiif  i.  pi.  597. 

153.  For  if  a  court  of  general  quarter  ses- 
aous  next  after  an  order  of  bastardy  quash 
the  order,  the  court  of  king's  bench  will 
not  intend  that  a  court  o(  general  sessions 
iotcrvened,  and  therefore,  unless  that  ap- 
pear, the  order  will  be  good,  Rex  r.  Chi- 
chester^ i.  pi.  599. 

154.  By  49  G.  5.  c.68.  §5.  ten  clear  days' | 
notice  of  the  intention  to  appeal  is  re*  | 
<|uired :  held  that  the  ten  days  are  to  be  ; 
taken   exclusively,   both   of  the  day  of 
serving  the  notice  and  the  day  of  holding 
the  bcsbions.  Rex  v.  Hertfordshire  (Justices), 

i.  pi. 601. 

155.  Semble,  that  the  entering  into  the  re- 
cc^nizance  required  by  49  G.  3.  c.  68.  §  5. 
before  the  justices  who  make  an  order  of 
bastardy,  does  not  dispense  with  the  ne- 
cessity of  giving  such  justices  notice  of 
appeal  acainst  the  order,  the  statute  re- 
quiring the  party  to  give  notice  of  bringing 
such  appeal.  '*  nnd  of  the  cause  and  mat-  , 
tcr  thereof.'*  But  held  that  a  parol  notice 
of  such  appeal,  and  of  the  cause  and  mat-  ■ 
tcrthcrcof^  will  be  sufficient.  Rex  v.  StUop 
[Justices),  i.  pi.  602. 

156.  Notice  of  appeal  against  an  order  of 
illation  was  gi\en  in  the  following  form : 
"  I,  ^.  Z?.,  of,  &c.  intend  at  the  next  gene- 
ral quarter  sessions,  to  be  holdcn,  &c,,  to 
commence  and  prosecute  an  appeal  against 
za  order  of  filiation  made,  &c.,  whereby 
I  was  adjudged  to  be  tho  father  of  a  bastard 
cbiM  l)orn  on  the  body  of  £.7?.,  and 
chargeable  to  the  parish  of  S.  :'*  held  that 
this  notice  was  insufficient,  the  cause  and 
letter  of  appeal  not  being  set  out  as  re- 
quired by  49  G.  3.  c.68.  §  5.  Rex  v.  Ox- 
jtjrdshire' {Justices),  i.  pi.  603. 

137.  An  appeal  agsiinst  nn  order  oflmtard/j 


cannot  be  entered  at  the  quarter  senions, 
unless  there  be  such  notice  and  recogni- 
zance as  is  required  by  the  49  G. 3.  c.  68. 
§7.  Rexy.lAHcolnshire {Justices),  i.  pi. 604. 
But  see  further  upon  this  subject  *<  Appbal," 
§vii. 

IX. 

Of  the  Jurisdiction  of  the  Scssiotu. 

158.  By  sCar.  1.  c. 4.  §15.  "all  justices 
withm  their  respective  limits  shall  have  the 
same  authority  with  respect  to  bastard 
children,  as  is  given  by  laEliz.  c.J.  to 
county  justices." 

159.  By  13&  14Car.2.  c,  \2,  j,\9,"  the  ses- 
sions may  order  the  parish  officers  to  dis- 
pose of  the  goods  and  chattels  of  the 
putative  father.*' 

160.  By  6G.  1).  C.31.  §2.  <<if  the  woman 
die,  or  marry  before  her  delivery,  or  mis- 
corrv,  or  shall  not  prove  with  child,  he 
shall  be  discharged  at  the  next  sessions,  by 
warrant  under  the  hand  and  seal  of  one 
justice." 

161.  The  sessions  have  an  original  jurisdic" 
Hon  in  cases  of  bastardy,  Slater\  case, 

i.  pi.  605. 

162.  And  therefore  an  original  order  of  bas- 
tiirdy  may  be  made  at  sessions,  Rcxv, 
Greaves,  i.  pi.  613. 

163.  And  adcr  the  sessions  have  made  an 
order,  the  two  justices  cannot  make  an 
order  iu  the  same  case,  Slatcr*s  case, 

i.  pi.  605. 

164.  Nor  if  the  sessions  discharge  the  order 
of  two  justices,  Rex  v.  Tenant,    i.  pi.  616. 

1 65.  But  the  sessions  may  quash  an  order  of 
bastardy  made  by  two  justices,  and  make 
an  original  order  on  another  person, 
U^ood*s  case,  i ,  pi.  607. 

166.  And  against  such  original  order  there  is 
no  appeal,  Prw/geon's  case,  i.  pi.  608. 

167.  Hut  in  making  an  orimnal  order  on  the 
statute  3  Car.  I.e.  4.,  which  is  the  statute 
that  gives  jurisdiction  to  the  sessions  in  this 
cose,  they  may  commit  as  the  two  justices 
might  have  done  on  the  1 8  Eiiz.  c.  3.,  that 
is,  unless  the  party  put  in  security  to  per- 
form the  order,  or  to  appear  at  the  next 
sessions.  Rex  v.  Weston,  i.  pi.  608. 

168.  But  the  sessions  cannot  order  the 
reputed  father  to  give  security  for  the  /;cr- 

formance  of  the  order  made  by  one  justice, 
Ret  V.  Price,  i.  pi.  614. 

169.  Therefore  where  two  justices  made  an 
order  of  bastardy,  adjudging  the  defend- 
ant to  be  the  repiitecf  father,  and  ordering 
him  to  pay  to  the  parish  officers  50f.  for 
the  midwife,  and  2<.  a  week  for  the  main- 
tennncc  of  the  child,  and  a\so  "  l\mt  W 
trive  security  to  the  parish  lo  ^wfotm  \.V» 


0 

'  order,"  the  order  wat  held  bod  as  to  this  | 
iMtpart;  for  on  theisGliz.  c.3.  they  can 

'  only  order,  on  non-performance  of  the 
order,  the  parly  to  be  committed,  udIcu  | 
he  diall  give  ■ecnrity  to  perform  it,  or  to  | 
appear  al  the  lessions;  and  the  6  G.  3.  I 
C.33.  hai  not  ^ven  the  jiistices  any  new 
power  upon  thit  snHect,  Sex  v.  For,  ' 

i.pl.59S.j 

ITO.  The  Msnoni  cannot  make  an  order  i 
fining  a  conttable  who  has  let  the  putative 
father  escape,  Srx  t.  Bidge,        i.  pi.  609.  I 

1TI.  In  an  order  on  the  putative  father,  it 
oi^t  to  appear  that  he  was  summoned;  | 
but   the   court  will   intend   that  he  was  I 


lUxv.a^g,  i.pt.ElO. 

ITS.  Bo  aho  if  the  order  redte,  that  it  vat 
made  aponfiUl  hearaig,  the  court  will  in- 
tend that  the  merits  of  the  cms  came  be- 
fore them,  Rer  t.  Teriam,  i.  pi.  e  1 1 . 

ITS.  If  the  icuioM  confirm  an  order  made 
by  two  jurticet,  it  is  concliwTe,  and  can- 
not be  ncated  at  a  subfteqnent  learions, 
^.T  r.  Anaidei,  i.  pi.  613. 

1T4.  By  sQ.a.  c.  19.  "upon  all  appeals 
against  orders  of  jnstices,  the  lessionB  may 
cause  any  defects  of  form  to  be  rectified 
and  amended  without  any  costs  or  charges 
to  the  parties,  and  proceed  to  hear  and 
detennioe  upon  the  merit*  of  such  orders," 
Ac 

X. 

(y  Certiorari  and  quaiUng  Ordert  of  B<u- 

ITii.  If  an  orderofbastardy  bedulyremovcd 
into  the  court  of  king's  bench  by  certiorari, 
it  may  l>e  quashed  for  objections  on  the 
lace  of  it,  although  there  has  been  no 
previous  appeal  to  the  sessions,  Ac-r  v.  ' 
SlanUy,  Lpl.  51S.  I 

IT6.  But  a  eertiorari  docs  not  lie  to  remove  | 
an  order  of  sessions,  by  which  a  soldier  is 
continued  in  custody  on  a  chnree  of  bas- 
tardy; he  diould  be  removed  by  habeat 
eormu,  Bex  v.  BouKn,  i.  pi.  619.  | 

177.  The  court  will  not  quash  the  order  | 
uoleti  the  putative  ftther  be  present  in  I 
court.  Sex  v.  MaOMean,  i.  pi.  E\5.  I 

ITS.  And,  on  its  being  quashed,  the  court  i 
will  order  him  to  enter  into  a  recognizance 
to  abide  by  the  determination  of^the  ses- 
sions. Rex  V.  GSiton,  i.  pi.  617, 

179.  But  the  attendance  of  the  putative 
father  hat  been  dispensed  with,  where  the 
court  was  of  opinion  that  the  order  should 
be  quashed  so  Tar  as  respected  his  giving 
security  to  perform  it,  and  the  discharging 
Ids  recognizance,  Jtfj' V.  Priiv,  i.  pi.  6i4. 


XI. 
Punuhment  of  Parentt. 

180.  Woman  having  bastard  chargeable  to 
the  narish,  may  be  committed  and  set  to 
work  for  not  less  than  six  weeks,  nor  more 
than  IS  calendar  months,  SO  G.3.C.  51.  §  3. 

181.  Justices  may  mitigate  confinement  after 
six  weeks'  confinement,  and  discharge  the 
woman,  /rf.  $5. 

183.  No  woman  to  be  committed  till  one 
calendar  month  after  i^e  ^all  have  been 
delivered,  /d.§4. 

1S3.  The  mother  of  a  bastard  i^ild  cannot 
be  punished  for  the  second,  oflence  under 
statute  tJbc.  I.  C.4.  67.  (repealed  by 
50  G.9.  C.51.)  unless  she  has  been  brfore 
punished  for  a  Eirat  offence,  under  the 
isElii.c.3.  i  pi. 690. 

1B4.  Where  an  order  of  bastardy  haa  been 
made,  and  the  time  for  appeal  past,  it 
cannot  be  enforced  under  IsElix.  C3. 
hut  the  magiitrate  must  proceed  under 
49G.9.  C.G6.  §3.  by  commitment  for 
three  months,  Ex  parte  Addit,     i.  pl.6Sl, 

Xll. 
Battardt  bom  in  ffotpilalt. 
185.  By  13G.3.  C.B9.  §  I.  "  no  hospittd  or 
place  shall  be  established,  used,  or  appro- 
priated for  the  public  reception  of  [Reg- 
nant women,  under  public  or  private  sup- 
port, in  any  parish  in  England,  unlen  a 
Ueenee  shall  be  first  had  and  obtained  from 
the  justices  of  the  peace,  at  some  one  of 
their  general  quarter  sessions,  held  for  the 
counly  or  place  where  such  hos[Hlal  shall 
be  situated;  which  licence  the  seasionf 
;quired  to  gnmt,  on  the  person  ap- 


plying pi 


clerk  of  the  peace  fi 
trouble,  and  as  a  fund  to  defray  the  ex- 
pence  of  stamp  and  parchment,  used  for 
such  licence." 

IBS.  By  ISG.5.  C.8B.  §3.  "every  such 
licence  shell  be  written  on  parchment  with 
a  five  shilling  stamp,  and  signed  by  two 
justices;  a  copy  of  which  shall  be  kept 
among  the  records  of  the  sessions." 

187.  By  I3G.3.  C.8B.  §3.  "  places  already 
established  for  the  public  reception  of 
pregnant  women,  shall  be  deemed  hofpitoli 
within  the  act." 

IBS.  By  I.7G.3.  C.83.  §4.  "  an  inscription, 
as  described  in  the  act,  shall  be  placed 
over  the  door,  or  public  entrance  iuto 
every  such  hospital." 

189.  By  13G.3.C.83.  S5."noAM'<irE{boni 
in  such  hospital  shall  be  legally  settled  in, 
or  shall  be  entitled  to  any  rdief  as  a 
parishioner,  from  the  patisb  wherrio  such' 
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hospital  shftll  "be  situated ;  but  ^ery  such 
chUJ  shall  folJowits  mother's  settlement.'* 

150.  By  15  G.J.  C.82.  §6.  "  in  case  it  be- 
come necessary  to  remove  the  mother  of 
a  child  to  bom  a  bastard,  and  the  child  so 
bom  a  Bastardy  or  either  of  them,  from 
the  [nrish  in  which  the  hospital  is  situated 
to  the  mother's  settlement,  the  parish 
where  she  is  settled  being  within  twenty 
miles  of  such  hospital,  snail  be  charged 
with  the  expences  of  ^uch  removal,  to  be 
fettled  and  allowed  by  a  justice  of  the 
peace,  and  levied  by  distress,"  &c.  &c. 

191.  By  13  G.3.  c.  82.  §  7.  "  persons  grieved 
by  such  removal  or  distress  may  appeal  to 
the  quarter-sessions  for  the  county  where- 
in the  griemncc  is  suffered,  within  four 
months  af^er  the  fact  done,  and  giving 
fourteen  days*  notice  in  writing,  and  with- 
in two  days  after  such  notice,  entering 
into  a  recoenisance,"  &c. 

195.  By  13  G. 9.  c.82.  §8.  **  the  parish- 
officerv  and  magistrates  of  the  mother's 
place  of  settlement,  shall  have  authority  to 
cpprehend  the  reputed  father  of  such  boM- 
iard  child  i  to  take  security  for  the  in- 
demnity of  the  parish ;  and  to  punish  the 
parents  in  the  same  manner,  as  in  other 
cage's  of  bastardy." 

i*3.  But  hy  I.?  G.5.  c.82.  §  9.  "  nothing  in 
this  act  shall  extend  to  alter  the  settle- 
ment of  anv  bastard  child  so  born  as  afore- 
&aid,  in  c<ises  where  the  mother's  settlement 
cannot  be  found." 

194.  By  1  "5  G--5.  c.82.  §  10.  "  the  governor 
or  clerk  of  such  hospital,  before  the  ad- 
onssion  of  any  pre^ant  woman,  shall  then, 
or  as  soon  as  she  is  able  to  go,  take  such 
woman  before  a  justice,  who  shall  examine 
her  upon  oath,  whether  she  be  married  or 
m^e :  and  the  particulars  of  such  ex- 
amination shall  be  entered  in  a  book  to 
be  provided  by  the  hospital  for  that  pur- 
pose»  and  shall  be  signed  hy  the  justice 
who  takes  such  examination." 

155.  By  \:y  G.5.  e.  82.  §  1 1.  "  but  if  any 
woman,  on  admission,  shall  produce  an 
ttffidavii  sworn  by  her  before  a  magistrate 
ot'  the  place  where  the  hospital  is  situated, 
that  she  is  a  married  or  a  single  woman,  as 
the  case  may  be,  she  shall  not  be  com- 
pellable to  go  before  a  justice." 

196.  By  15G.3.e.82.  §12.  **  if  any  woman 
diall'be  delivered  of  a  bastard  child  in  such 
hospital,  the  governor,  &c.  shall,  four  days 
at  tne  least  ^fore  any  such  woman  shall 
be  discharged,  give  personal  notice,  or 
Dotice  in  writing,  of  such  delivery  to  the 
parish -officers,  who  are  authorised,  after 
such  notice,  to  attend  at  the  hospital 
within  the  four  d:iys,  and  convey  the  ; 
woman  before  a  justice  where  such  hhrth  J 


shall  happen,  who  shall  examine  the 
woman  upon  oath  relative  to  her  last  legal 
settlement,  and  shall  certify  in  writing  to 
the  parish-officer  the  whole  of  such  ex- 
amination, which  shall  be  deposited  among 
the  rmpers  of  the  parish." 

197.  Bv  15G.3.  c.82.  §13.  "  but  if  the 
parish-officer  shall  be  informed  that  the 
woman  is  not  by  that  time  sufficiently  re- 
covered to  be  taken  out  of  the  hospital 
and  carried  before  a  justice,  he  shall  wait 
till  a  further  notice  is  given." 

198.  By  13  G.  3.  c.82,  §  14.  "every  woman 
so  delivered  of  a  bastard  chUd  shall  remain 
in  the  hospital  until  she  be  adjudged  in  a 
fit  condition  to  be  discharged,  and  until 
she  shall  have  been  examined  before  some 
justice  as  to  the  place  of  her  settlement.^' 

199.  By  13 G. 3.  c.82.  §  15.  *"  but  nothing  in 
this  act  shall  authorise  the  detaining  of 
any  woman  so  delivered  of  a  bastard  child, 
longer  than  six  weeks  afler  the  birth  of 
the  child,  unless  by  her  own  consent." 

200.  By  13G.3.  c.82.§l6.  **  a  penalty  of 
50L  is  inflicted  on  every  governor,  ftc. 
wilfully  neglecting  or  refnsmg  to  comply 
with  the  directions  of  the  act,  and  10/.  on 
every  parish-officer;  to  be  recovered  by 
action,  one  moiety  to  the  poor,  the  other 
to  the  informer." 

201.  By  13  G.3.  c.82.  §  17.  *'  the  defendant 
may  plead  the  general  issue,  Sfc,  and,  on  a 
verdict  in  his  favour,  shall  have  treble 
costs;  and  action  must  be  commenced 
within  six  months.** 

202.  By  20  G.  3.  c.36.  §  2.  "  bastards  bom  m 
ani/  house  of  industry^  SfC.  shall  follow  the 
mother's  settlement." 

20.7.  A  room  in  a  parish  workhouse,  licensed 
pursuant  to  13  Ci.3.  c.  82.  and  appropriated 
to  the  reception  of,  and  used  tor  the  pur- 
poses of  ticiivery  of  pregnant  women  resi- 
dent within  the  parish,  whether  settled 
there  or  elsewhere,  and  the  exi)ences  of 
which  room  was  defrayed  in  common  with 
the  freneriil  expences  of  the  workhouse, 
out  of  the  parish  rates,  is  not  an  hospital  or 
place  within  the  13G.3.  c.82.§3. /Ji-x  v. 
Manchester,  i.  pK  622. 

BENEFIT  SOCIETIES. 

1.  Bastards  born  under  certificates  firom 
benefit  societies,  shall  be  settled  in  the 
mother's  parish,  33  G,o,  c.54. 

2.  In  order  to  prevent  the  settlement  of 
an  apprentice  bound  to  his  master,  who 
was  residing  in  the  parish  under  a  certifi- 
cate from  a  friendly  society  under  33  G,5. 
c.  54.,  it  is  not  sufficient  for  the  certified 
parish  merely  to  produce  the  certificate 
upon  an  a|)peal  to  the  sessions  from  au 
order  of  removal  of  l\\c  ttpptcu\ACeio  Wi^ 


I 

order,"  the  order  was  held  bad  m  to  this 
laitpartifcvon  theisEliz.  c.3.  they  can 

■  oiriv  order,  on  non -performance  of  the 
or^r,  the  party  to  be  committed,  unlesa 
be  riisll  giTe  lecurit]'  to  perform  it,  or  to 
appear  at  the  lesaions;  and  the  6  G,  S. 
C.3S,  hea  not  ^ven  the  justices  any  new 
power  upon  thi»  anbject.  Rex  v.  Fox, 

i.pl.  S9S. 

170.  The  >e9iioni  cannot  make  an  order 
fining  a  conMable  who  haa  let  the  puiadve 
fother  eieape.  Sex  t.  Ridge,        i.  pi.  609. 

ITI.  In  an  order  on  the  putative  father,  it 
ought  to  appear  that  hewai  »itnn)oned; 
but  the  court  will  intend  that  he  was 
nimmoned,  nnlesi  the  contrary  luipear, 
Sexv.Oegg,  i.pJ.610. 

ITS.  So  aho^  the  order  recite,  that  it  was 
made  upon /u^  Aearing,  the  court  will  in- 
tend thM  tile  merits  of  the  case  came  be- 
fore them.  Rex  t.  Teriim,  i.  pi.  6 1 1 . 

173>  If  the  sessions  confirm  an  order  made 
by  two  justice*,  it  is  conclusire,  and  can- 
not be  TBCated  at  a  subsequent  sessions, 
Jteiv.  Armdel,  i.  pi.  612. 

1T4.  By  Sd.a.  c.  19.  "upon  all  appals 
agohiBt  orders  of  justices,  the  sessions  may 
cause  any  defects  of  form  to  be  rectified 
and  amended  without  any  costs  or  charges 
to  the  parties,  and  proceed  to  hear  and 
determine  upon  the  merits  of  such  orders," 

etc 

X. 

0/  Cerlioran  and  guaihiiig  Ordtn  of  Btu- 

115.  If  an  orderofbastordy  be  dtily  removed 
into  the  court  of  king's  bench  by  certiorari, 
it  may  be  quashed  Tor  objections  on  the 
face  of  it,  although  there  has  been  no 
previous  appeal  to  the  sessions.  Rex  v. 
SUaicg,  i.  pi.  618. 

176.  But  a  certiorari  does  not  lie  to  remove 
an  order  of  sessions,  by  which  a  soldier  is 
continued  in  custody  on  a  choree  of  bas- 
tardy; he  should  be  removed  by  habeas 
corpM,  Rex  v.  Boaien,  i.  pi.  619. 

IT7.  The  court  will  not  quash  the  order 
unless  tlie  putative  father  be  present  in  i 
court,  Rex  v.  Malikewi,  i.  pi.  615. 

]78>  And,  on  its  bnng  [jua:ihed,  the  court 
will  order  him  to  enter  into  a  recognizance 
to  abide  by  the  determination  oflhe  ses- 
HOns,  Rex  V.  Giiion,  i.  p|.  617. 

179.  But  the  attendance  of  the  putative 
lather  has  been  dispensed  with,  where  the 
court  was  of  opinion  that  the  order  should 
be  quashed  so  far  as  respected  his  giving 
security  to  perform  it,  and  the  discharging 
his  recognizance.  Rex  v.  Price,   i.  pi.  614.  ' 


[XII.  Ban,  it,  OupHA. 
XI. 

FuJtuhment  of  Parent; 

ISO.  Woman  having  bastard  chargeable  to 

the  parish,  may  be  committed  and  set  to 

work  for  not  less  than  six  weeks,  nor  more 

than  li!calendarmontbs,fioG>3.  c.  JI.S2. 

181.  Justices  may  mitigate  confinement  after 
six  weeks'  confinement,  and  discharge  the 
woman,  /tf.  §3. 

182.  No  woman  to  be  committed  till  one 
calendar  month  after  she  shall  have  been 
delivered.  Id,  $  *. 

1S3.  The  mother  of  a  bastard  child  cannot 
be  punished  far  the  second,  oflence  under 
statute  TJac.  I.  c.4.  & 7.  (repealed  by 
50G.3.  c.51.)  unless  she  has  been  before 
punished  for  a  first  oflence,  under  the 
iSEliz.  c.3.  i  pi.  680. 

184.  Where  an  order  of  bastardy  ha*  been 
made,  and  the  time  for  appeal  past,  it 
cannot  be  enforced  under  IbKIu.  c.3. 
but  the  magistrate  must  proceed  under 
49G.S.  C.68.  §3.  by  commitment  for 
three  months.  Ex  parte  Addii,    i.  pi.  631. 

XII. 

Sailardi  bom  in  Hatpiiaic. 

las.  By  13G.3.  c.8S.§  1.  "no  hospital  or 

place  shall  be  established,  used,  or  Bf^ro- 

priated  for  the  public  reception  of  pr^- 

nant  women,  under  public  or  private  tup- 

Erl,  in  any  parish  in  Eneland,  unless  a 
•nee  shall  be  first  had  and  obtained  from 
the  justices  of  the  peace,  at  some  one  of 
their  general  quarter  sessions,  held  for  the 
county  or  place  where  such  hospital  shall 
be  situated ;  which  licence  the  sewoni 
required  to  grant,  on  the  person  ap- 
■ —  paying  forty  shillinga  for  every  wch 
;,  to  the  clerk  of  the  peace  for  bit 
trouble,  and  as  a  fund  to  defray  the  ex- 
pencc  of  stamp  and  parchment,  used  for 
iuch  licence." 

186.  By  |.}G.3.  C.83.  §3.  "every  such 
licence  shall  be  written  on  parchment  with 
a  five  shilling  stamp,  and  signed  by  two 
justices;  a  copy  of  which  shall  be  kept 
among  the  records  of  the  sesuons." 

1S7.  liy  13G.3.  c.SS.^S.  "places  already 
established  for  tile  public  reception  of 
prt^nant  women,  shall  be  deemed  hoqntaU 
within  the  act." 

ise.  By  i;;G.3.  c.83.  §4.  "  an  intcriptioa, 
as  described  in  the  act,  shall  be  placed 
over  the  door,  or  public  entrance  into 
every  such  hospital." 

189.  By  I3G.3.  CBS.  §5."no  AuforJbom 
in  such  hospital  shall  be  legally  settled  in, 
or  shall  bu  entitled  to  any  relief  as  m 
paiithionGr,  firoro  the  parish  wherdn  mdi 
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hospital  shall  be  situated;  but  evciy  such 
chiiJ  shall  follow  its  mother's  settlement." 

190.  By  13  G.3.  C.82.  §6.  ''in  case  it  be- 
come necessary  to  remove  the  mother  of 
a  child  so  bom  a  batiard,  and  the  child  so 
bom  a  hattardj  or  either  of  them,  from 
the  parish  in  which  the  hospital  is  situated 
to  the  mother's  settlement,  the  parish 
vfaere  she  is  settleil  being  within  twenty 
miles  of  such  hospital,  shall  be  charged 
with  the  expences  of  (tuch  removal,  to  be 
fettled  and  allowed  by  a  justice  of  the 
peace,  and  levied  by  distress,"  &c,  &c. 

191.  By  13G.7.  c  82.  §  7.  "  persons  grieved 
by  such  removal  or  distress  may  appeal  to 
the  quarter-sessions  for  the  county  where- 
in the  grievance  is  suffered,  witnin  four 
mouths  after  the  fact  done,  and  giving 
fourteen  days'  notice  in  writing,  and  with- 
in two  days  after  such  notice,  entering 
mto  a  recognizance,"  &c. 

193.  By  13 G. 3.  c. 83.  §8.  ''the  parish- 
officers  and  magistrates  of  the  mother's 
place  of  settlement,  shall  have  authority  to 
spprehend  tJkc  reputed  father  of  such  box- 
lard  child;  to  take  security  for  the  in- 
Ueoinity  of  the  parish ;  and  to  punish  the 
parents  in  the  same  manner,  as  in  other 
cabes  of  bastardy." 

193.  But  by  13  G.3.  c.82.  §  9.  "  nothing  in 
this  act  shall  extend  to  alter  the  settle- 
ment of  any  bastard  child  so  born  as  afore- 
»id,  in  cases  where  the  mother's  settlement 
nnnot  be  found." 

194.  By  13G.3.  c.82.  §  10.  "  the  governor 
or  clerk  of  such  hospital,  before  the  ad- 
niT«ion  of  any  pregnant  woman,  shall  then, 
or  as  soon  as  stie  is  able  to  go,  take  such 
woman  before  a  justice,  who  shall  examine 
her  upon  oath,  whether  she  be  married  or 
nn2Jle:  and  the  particulars  of  such  ex- 
amination shall  be  entered  in  a  book  to 
be  provided  by  the  hospital  for  that  pur- 
pose, and  shall  be  signed  by  the  justice 
who  takes  such  examination." 

155.  By  13G.3.  c.82,  §11.  "  but  if  any 
woman,  on  admission,  shall  produce  an 
efida^  sworn  by  her  before  a  magistrate 
of  the  place  where  the  hospital  is  situated, 
that  she  is  a  married  or  a  single  woman ,  as 
the  case  may  be,  she  shall  not  be  com- 
pellable to  go  before  a  justice." 

IW.  By  13  G.3. c.82.  §  12.  "  if  any  woman 
shall  be  delivered  oi  a  bastard  chiid  in  such 
hospital,  the  governor,  &c.  shall,  four  days 
at  &e  least  ^fore  any  such  woman  shall 
be  discharged,  give  personal  notice,  or 
notice  in  writing,  of  such  delivery  to  the 
parish-officers,  who  are  authorised,  after 
sDch  notice,  to  attend  at  the  hospital 
within  the  four  dajrs,  and  convey  the 
woman  before  a  justice  \rhere  strch  birth  I 


shall  happen,  who  shall  examine  the 
woman  upon  oath  relative  to  her  last  legal 
settlement,  and  shall  certify  in  writing  to 
the  parish-officer  the  whole  of  such  ex- 
amination, which  shall  be  deposited  among 
the  pa|:er8  of  the  parish." 

197.  By  15  G.3.  c.82.  §13.  "  but  if  the 
[larish-officer  ^Jlall  be  informed  that  the 
woman  is  not  by  that  time  sufficiently  re- 
covcretl  to  he  taken  out  of  the  hospital 
and  carried  before  a  justice,  he  shall  wait 
till  a  further  notice  is  given." 

198.  By  15G.5.C.82. §  14.  "every  woman 
so  delivered  of  a  bastard  chUd  shall  remain 
in  the  hos|)ital  until  she  be  adjudged  in  a 
fit  condition  to  be  discharged,  alid  until 
she  shall  have  been  examined  before  some 
justice  as  to  the  place  of  her  settlement.^' 

199.  By  13G.3.  c.82.  §  15.  "  but  nothing  in 
this  act  shall  authorise  the  detaining  of 
any  woman  so  delivered  of  a  bastard  child, 
longer  than  six  weeks  after  the  birth  of 
the  child,  unless  by  her  own  consent." 

200.  By  13G.3.  c.82.§l6.  "  a  penalty  of 
50/.  is  inflicted  on  every  governor,  ftc. 
wilfully  neglecting  or  refusing  to  comply 
with  the  directions  of  the  act,  and  lol.  on 
every  parish-officer;  to  be  recovered  by 
action,  one  moiety  to  the  poor,  the  other 
to  the  informer." 

201 .  By  13  G.  3.  c.  82.  §  1 7.  "  the  defendant 
may  plead  the  general  issue,  4^.  and,  on  a 
verdict  in  his  favour,  shall  have  treble 
costs;  and  action  must  be  commenced 
within  six  months'* 

202.  By  20  G.  3.  c.  36.  §  2.  "  bastards  bom  m 
any  house  of  industry y  <$t.  shall  follow  the 
mother's  settlement." 

203.  A  room  in  a  parish  workhouse,  licensed 
pursuant  to  13  G.3.  c.  82.  and  appropriated 
to  the  reception  of,  and  used  for  the  pur- 
poses of  delivery  of  pregnant  women  resi- 
dent within  the  parish,  whether  settled 
there  or  elsewhere,  and  the  expences  of 
which  room  was  defrayed  in  common  with 
the  generjil  expences  of  the  workhouse, 
out  of  the  parish  rates,  is  not  an  hospital  or 
place  withm  the  13G.3.  c.82.§3. /t^jr  v. 
Manchester t  i.  pi.  622. 

BENEFIT  SOCIETIES. 

1.  Bastards  born  under  certificates  from 
benefit  societies,  shall  be  settled  in  the 
mother's  parish,  33  G.3.  c.54. 

2.  In  order  to  prevent  the  settlement  of 
an  apprentice  bound  to  his  master,  who 
was  residing  in  the  parish  under  a  certifi- 
cate from  a  friendly  society  under  33  G,3, 
c.  54.,  it  is  not  sufficient  for  the  certified 
parish  merely  to  produce  the  certificate 
upon  an  aj)peal  to  the  scssvowa  ?Tom  «xv 

order  of  removal  of  the  apprculVteXo'wfcVi 
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parkh,  but  they  must  also  shew  that  such 
certificate  had  been  delivered  to  the 
parish  officers,  before  the  service  of  the 
apprentice.  Rex  v.  Egremont^  ii.  pi.  77 1  n. 
3.  The  35  G.  3.  c.  101.  did  not  repeal 
33G.3.  C.54.  And,  therefore,  where  an 
unemancipated  daughter  was  delivered  of 
a  bastard  child  in  the  township  of  /., 
during  her  father's  residence  there,  under 
;  A  certificate  acknowledging  him  to  be  a 
. .  member  of  a  friendly  society  established 
under  35  G.  5.  c.  54.,  held,  that  such  cer- 
tificate extended  not  only  to  him,  but  to 
all  the  members  of  his  family  also ;  that 
the  daughter,  therefore,  was  at  the  time 
of  her  delivery  residing  in  the  township 
under  the  authority  of  5Z  G,3,  c.  54.,  and 
that  by  sect.  S5.  of  that  act,  the  settlement 
of  the  child  followed  that  of  the  mother, 
J2«jr  V.  Id/e,  iL  pi.  Si. 

BILL  OF  EXCEPTIONS. 

1.  AbUl  of  ejcecptiont  will  not  lie  to  the 
justices  in  sessions  on  hearing  an  appeal 
against  an  order  of  removal.  Rex  v.  Fret- 
t(Mf  ii.  pL  932. 

S.  For  the  justices  at  sessions  on  an  appeal 
are  in  the  combined  characters  of  judges 
and  jurors,  and  it  is  with  them  to  decide 
on  the  truth  of  the  facts  as  well  as  on  the 
law  of  the  case,  and  therefore  it  would  be 
impossible  for  the  king's  bench  to  say, 
what  portion  of  the  evidence  in  any  par- 
ticular case  they  believed  or  disl)elieved ; 
the  majority  of  opinions  bind  the  whole ; 
therefore  fturre,  if  the  opinion  of  a  mino- 
rity were  adopted,  ii.  pi.  952  n. 

BINDING. 
See  Apprentice. 

BORSHOLDER. 

1.  Serving  the  office  of  borsholder  for  a 
year,  although  not  sworn  in  till  half  the 
year  is  expired,  is  such  an  execution  of  an 
annual  omce,  as  will  avoid  a  certificate 
under  the  statute  d  &  10  \V.3.  c.  11.  Holy 
Trinity  v.  Garsin^ton,  iL  pi.  235. 

S.  But  a  certificate-man,  having  a  tally  left 
with  him  as  borsholder,  if  he  was  never 
.  during  the  year  presented,  admitted,  or 
sworn  into  the  office,  is  not  thereby  legally 
placed  in  such  office,  and  therefore  cannot 
gain  a  settlement  under  it,  Wiiigham  v. 
Sellinee,  ii.  pi.  238. 

3.  So  wiere  A,  was  presented  by  a  leet  jury 
as  constable,  but  never  sworn  in,  and  he 
procured  J7.  to  serve  in  his  stead ;  but  B,, 
thbugli  sworn  in  before  a  justice,  was 

.  fifi^erjirc^atcd  by  the  icct,  the  custom  of 


which  required  all  constables  to  be  bo  pre- 
sented, it  was  held  that  B.  gainedl  no 
settlement  by  serving  the  office,  Rexr. 
Wmterboum^  ii.  pi.  241 . 

4.  But  serving  for  a  year  as  a  deputy  to  the 
borsholder  of  a  parish,  is  not  serving  an 
annual  office  in  tne  parish,  so  as  to  entitle 
such  deputy  to  a  settlement.  Rex  ▼.  AU» 
cannings,  ii.  pi.  94S. 

5.  And  the  office  must  be  served  for  a  year; 
for  if  a  borsholder  become  chargeable  before 
the  year  expires,  he  thereby  loses  his  set- 
tlement, Fitileworth  v.  Pmlborou^h^ 

ii.pl.  S52. 

6.  See  also  Cold  AshUm  v.  Woodehester, 

ii.  pi.  258. 

7.  And  Rex  v.  Inhabitants  of  Bow,  ii.  pi.  25S. 

C. 

CArrLE-GATE. 

A  Cattle^ate  is  a  tenement  within  the  13  & 
14 CaT,S.c St.  Rex  y.Whixley,   ii.pI.134. 

CERTIFICATE. 
I.  77ie  Statutes. 
II.  Of  granting  Certificates, 

III.  Effect  of  Certificate, 

IV.  Duration  of  Certificate. 

L 

Oftfie  Statutes. 

1.  By  13  &  14  Car.2.  c.  12.  «  Twojwttieeg  of 
the  peace,  on  complaint  to  one  justice  by 
the  parish  officers,  miffht,  within  40  days, 
remove  any  person  who  was  likely  to  be 
charceable  from  any  tenement,  under  the 
yearly  value  of  10/.  to  the  parish  in  which 
he  was  last  legally  settled,  unless  he  ga(ve 
sufficient  security  to  the  parish,  to  be  al- 
lowed by  the  saici  justices. ' 

2.  But  now  by  35  G.  5.  c.  101.  reciting  the 
above  statute,  '*  no  poor  person  shall  be 
removed,  until  such  person  shall  have  be- 
come actually  chargeable." 

3.  By  13  &  14  Car.2.  c.  12.  "  persons  may  go 
into  any  parish  to  work  in  time  ofka/ieei, 
or  at  any  other  time,  so  that  he  canry 
with  him  a  cbbtificate  from  the  minister 
of  the  parish  and  one  of  the  churchwardens 
and  one  of  the  overseen,  that  he  hath  a 
dwelling,  and  hath  left  his  family,  and  is 
declared  an  inhabitant  there,"  &c. 

4.  By  8  &  9  W.  3.  c.30. "  if  any  person  what- 
soever shall  come  into  any  parish  to  in- 
habit, and  shall  bring  and  deitver  to  tbc 
churchwardens  or  overseers  a  csiiTin- 
GATE  under  the  hands  and  sails  of  die 
churchwardens  and  overseers  of  anyothler 
parish,  or  the  major  part  of  them,  or  under 
the  handB  jind  seab  of  the  overseen  of 
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my  other  place  where  there  tre  no  church- 
vardenSy  to  be  attested  respectively  by  two 
or  more  credible  witnesses^  thereby  owning 
and  acknowledging  the  person  or  persons 
mentioned  in  the  said  CEariFiCATE  to  be 
inhabitants  legally  settled  in  that  parish, 
township^  or  place,  every  such  cEHTiri- 
CATE,  haTing  been  allowed  of  and  sub- 
scribed by  two  or  more  justices  of  the 
peace,  withio  the  parish  or  place  from 
whence  any  such  cEaTiricATS  shall  come, 
shall  oblige  the  said  parish  or  place  to 
receive  and  provide  for  the  person  men- 
tioned in  the  said  certificate,  together 
with  his  or  her  family,  as  inhabitants  of 
that  parish,  whenever  he,  she,  or  they 
shall  happen  to  become  chargeable  to, 
or  be  forced  to  ask  relief  of  the  parish, 
township,  or  place  to  which  such  certi- 
ncATE  was  given ;  and  then,  and  not  be- 
fore, it  shall  be  lawful  for  any  such  person, 
and  hu  or  her  children,  though  bom  in 
that  parish,  not  having  otherwise  acquired 
a  legal  settlement  there,  to  be  removed, 
conveyed,  and  settled  in  the  parish  or 
place  from  whence  such  certificate  was 

liTOUght." 

5.  By  9  &  10  W.  3.  c.  1 1.  "  no  person  what- 
soever who  shall  come  into  any  parish  by 
such  certificate  shall  gain  any  settle- 
ment therein,  unless  he  shall  really  and 
btmujide  take  a  lease  of  a  tenement  of  the 
ii-alue  often  pounds,  or  shall  execute  some 
immmal  office,  being  legally  placed  there- 
in. 

6.  Dy  12  Ann.  c.  18.  §2.  ^  an  apprentice^ot 
a  inrtd  tervanl  to  a  certificated  person  shall 
hot,  by  virtue  of  the  apprenticeship,  or 
Urmg  and  service,  gain  any  settlement  in 
the  pariah ;  but  evenr  sucn  apprentice  or 
lervant  shall  have  his  settlement  in  such 
parish,  as  if  he  had  not  been  bound  ap- 
prentice, or  served  as  a  hired  servant  with 
such  certificated  person." 

T.  By  3  G.  S.  C.S9.  §  8.  '^  the  witnesses  who 
attest  the  execution  of  such  certificates, 
by  the  parish  officers  signing  and  sealing 
the  same,  or  one  of  them,  shall  mnke  oath 
before  the  justices  who  allow  the  same, 
diat  he  saw  the  parish  officers  sign  and 
fcal  the  certificate,  and  that  the  names  of 
the  witnesses  attesting  the  same  arc  of 
their  own  proper  hand-writing;  and  the 
Hud  justices  snail  also  certify  that  such  | 
oalh  was  made  before  them;  and  then  i 
such  certificate  shall  be  taken  to  be  fully 
proved,  and  shall  be  evidence  without 
farther  proof,"  6ce. 

8.  By  3  G.8.  c  SO.  **  the  overseers  or  other 
persons   removing  back  any  certificated  j 
pertom  tthall  be  reimbursed  such  reason- 
able rhai^gei  ms  ihe^nafhBvo  been  put 


to  in  maintaining  and  removing  such  per- 
sons, by  the  parish  officers  of  the  parish 
or  place  to  which  they  are  removed,  the 
said  charges  being  first  ascertained  by  a 
justice  of  the  peace  of  the  county  or  place 
to  which  such  removal  shall  be  macife,  to 
be  levied  by  distress,"  &c. 

9.  Certificates  which  have  heretofore  liecn 
signed  by  two  persons  only  acting  as 
churchwardens  and  overseers)  to  be  valid, 

51  G.5.  c.  80.  §1. 

10.  Not  to  offi^ct  prior  decision  in  any  conrt, 

Id.  \  5. 

11.  Certificates  of  settlement  made  valid 
although  the  churchwardens,  &c.  were 
not  sworn  in,  54  G.  5.  c.  107.  §  1 . 

IS.  Such  certificates  to  be  valid  if  executed 
by  the  overseers  of  the  {.oor  of  any  town- 
ship, &c.  /rf.§2. 

13.  Not  to  afiect  settlements  of  pcsrsons  for 
whose  removal  order  was  made  before 
passing  of  act.  Id,  §3. 

14.  Certificates  of  the  settlement  of  poor 
persons,  executed  previous  to  28  Afay, 
1821,  by  one  churchwarden,  &c.  for  any 
parish,  &c.  for  which  two  churchwardens, 
&c.  had  formerly  been  appointed,  declared 
valid,  1  &  2  G.  4.  c.  32.  §  1. 

15.  Not  to  affect  decisions  already  mode, 

1  cS:  2  G.  4.  c.  32.  §  2. 

II. 

0/ granting  Certificates, 

13.  The  certificate  act  authorizes  the  whole 
body  of  the  poor,  of  whatever  denonrin- 
ation,  and  with  whatever  object,  to  leave 
their  own  and  remove  into  any  other 
parish,  provided  they  can  obtain  the  pro- 
tection of  a  certificate.  Rex  v.  St,  Peter 
and  St.  Paid,  ii.pl.  691. 

14.  And  therefore  a  certificate  granted  to 
an  impotent  person,  who  is  sent  to  the 
workhouse  situate  in  another  parish,  in  a 
helpless  state,  for  the  purpose  of  being 
provided  for,  is  as  good  as  when  given  to 
a  skilful  and  able-bodied  person  who  wants 
emplojTnent,  Id.  ibid.  ii.  pi.  C91. 

15.  It  IS  in  the  discretion  of  the  parish 
officers  to  grant  or  to  refuse  a  certificate; 
and  therefore,  although  the  parishioner 
applying  for  it  is  clearly  settled  in  the 
parish,  and  has  an  opportunity  of  bene- 
ficial employment  in  the  parish  to  which 
he  wishes  to  be  certificated,  yet  the  court 
will  not  issue  a  mandanms  to  the  parish 
officers  to  grant  it.  Rex  v.  St,  Ivcf, 

ii.  pi.  711. 

16.  And  even  if  a  person  to  whom  they  have 
granted  a  certificate  lose  it,  they  are  not 
obliged,  on  this  ground,  to  grant  another, 
Rex  v .  Harder,  W .  \\ . "  \*l  • 

17.  Nor  are  the  justices  ob\ig|cdTcATiVstmiiS\>{ 
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to  allow  and  sign  a  certificate  granted  by 
tbe  parish  officers;  for  they  have  a  dis- 
cretioD  to  allow  or  to  disallow  it,  if  it  be 
Mable  to  objection,  Rex  v.  Woottwt  St. 
Lawrence^  ii.  pi.  713. 

19.  The  justices  of  peace  may  not  omy  allow 
a  certincate,  but  may  '*  also  aiteit  it,"  Rex 
V  BcttoHy  ii.  pi.  709. 

ip.  And  a  certificate  which  appears  to  have 
been  legalfy  allowed,  shall  be  presumed  to 
Imve  been  regtUarly  altetted,  Barleycroft 
T.  Coleovertim,  ii.  pi.  710. 

90.  And  shall  not  be  rendered  invalid  be- 
cause it  is  mifdS/vc^;  as, '^  To  the  church- 
Wfffdens  and  overseers  of  the  poor  of  the 
parish  of  Harufich,  near  Dover  Court  in 
the  county  of  Essex,  or  to  any  or  either 
of  them,"  &c.  Rex  v.  St.  Nicholas  Har- 
wkA,  ii.pl.  712. 

SI.  If  one  of  the  two  persons  attesting  a 
certificate  make  his  mark,  the  fact  of  his 
having  signed  is  sufficiently  attested  by  the 
justices  certifying  that  the  other  witness 
swore  that  he  was  present  and  saw  the 
execution  of  it,  Rex  v.  Askton  Keymes, 

ii.pl.  714. 

SS.  When  a  certificate  is  above  thirty  years 
old,  an  allowance  written  in  the  margin 
and  signed  by  two  justices  is  sufficient, 
although  there  is  no  certificate  of  the 
affidavit  of  one  of  the  attesting  witnesses, 
pursuant  to  3  G.  5.  c.  29.  Rex  v.  Farring- 
don,  ii.pl.  719. 

23.  But  unless  a  certificate  be  signed  by  the 
majority  of  the  parish  officers,  though  pro- 
perly aliowed  and  attested  by  two  justices, 
yet  It  is  not  binding,  Rex  v.  Tamworih, 

ii.  pi.  715. 

24.  See  also  mfra.    Rex  v.    Wymond/tam, 

ii.  pi.  723. 

25.  And  therefore  where  a  certificate  was 
signed  by  only  one  churchwarden  and  one 
overseer,  when  at  the  time  of  granting 
it  there  were  four  churchwardens  and  two 
overseers  of  the  parish,  it  was  held  void. 
Rex  V.  Margam,  ii.  pi.  718. 

86.  Where  one  of  two  ckurchwardens  was 
also  appointed  overseer  of  the  poor,  a  cer- 
tificate of  settlement  signed  by  both  is 
a  nullity.  Rex  v.  St.  Margaret,  Leicester, 

ii.  pi.  726. 

87.  A  parish  certificate  purported  to  be 
granted  in  1761,  by  A,,  the  only  church- 
warden, and  B,,  the  only  overseer  of  the 
parish :  held  that  it  must  now  be  taken  to 
have  been  a  good  certificate,  because  it 
may  be  intended  in  favour  of  such  an  in- 
strument, that  by  custom  there  was  only 
one  churchwarden  in  the  parish,  and  that 
two  overseers  had  been  originallv  ap- 
pointed, but  that  one  of  them  died,  and 

^uu  ibc  c^rtiScaU  wa»  granted  before  the 


vacancy  in  the  office  was  filled  up.  Rex 
V.  Catesby,  ii.  pi.  787. 

2S.  The  certificate  also  must  be  signed  by 
the  churchwarden  and  overseers  of  the 
township,  parish,  or  place  granting  it; 
and  therefore  a  certificate  granted  by 
some  of  the  parish  officers  of  a  parish  con- 
sisting of  several  hamlets,  and  having  se- 
parate overseers,  although  they  therein 
describe  themselves  as  officers  of  the  parish 
at  large,  may  be  explained  by  evidence, 
that  they  were  only  officers  of  the  hamlet 
in  which  the  pauper  was  settled.  Rex  v. 
Sambom,  iL  pi.  78 1 . 

89.  The  words  of  a  certificate  promising  to 
receive  back  the  person  certificated  **  when 
requested**  mean  when  le^aUy  requested, 
viz.  by  an  order  of  two  justices  when  such 
person  becomes  actually  chargeable.  Rex 
V.  St.  Mary  Westport,  ii.  pi.  720. 

30.  A  certificate  not  delivered  to  the  parish 
officers  pursuant  to  the  statute  8  &  9 
Will.  3.  c.  30.  is  of  no  effect.  Rex  v.  Wens* 
ley,  ii.  pi.  788. 

31.  A  certificate  must  be  signed  by  p.  majority 
of  the  parish-officers  de  facto,  and  must  be 
directed  to  one  parish  in  particular,  Rex  v. 
Wymondham,  ii.  pi.  783. 

38.  A  certificate  directed  to  *'  the  parish  of 
The  Holy  Trinity,  or  anv  other  parish  in 
the  city  and  county  of  Coventry**  will 
operate  on  delivery  to  the  parisn  of  St. 
John  the  Baptist  in  the  said  city ;  for  by 

8  &  9  Wil.3.  c.SO.  such  certificate  need  not 
be  directed  to  any  particular  parish.  Rex  v. 
Lillington,  ii.  pi.  724. 

33.  A  certificate  granted  by  one  overseer 
alone  for  a  township  is  void,  for  the  statute 
13  &  14  Car. 2.  C.12.  requires  at  least  two 
for  every  place;  and  of  course  gives  no 
security  to  the  certificated  parish  against  the 
gaining  of  a  settlement  there  by  the  party 
named  therein;  such  certificate  not  being 
made  pursuant  to  the  statute  8  St  9  Will.  3. 
C.30.  which  reouires  it  to  be  made,  **  by 
the  churchwardens  and  overseers,  or  the 
major  part,  or  by  the  overseers  where 
there  are  no  churchwardens,"  Rex  v.  Gif' 
ton,  ii.  pi.  725. 

But  see  ante,  pi.  9,  &c. 

III. 

Tlte  Effect  of  a  Certificate. 

54.  A  certificate,  though  regularly  signed,  aU 
lowed,  and  attested,  is  of  no  efiect  unless 
properly  delivered;  /or  the  statute  8  & 

9  Will. 3.  c.30.  expressly  requires,  that  the 
person  coming'  into  the  certificated  parish 
*'  shall  at  the  same  time  procure,  bring,  and 
deliver  it,  to  the  churchwardens  or  over- 
seen of  the  parish  or  place  where  such 
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penoD  ibail  come  to  inhabit,"  Rex  v.  St. 
yidkolaSf  ^      ii.  pi.  712 

55,  As  therefore  this  act  re<{uires  a  adivery 
of  the  certificate  at  the  tune  the  iNui|>er 
goes  into  the  certificated  parish,  a  delivery 
at  any  time  after  is  not  sufficient ;  for  the 
withhohling  it  for  any  time  may  be  the 
means  of  introducing  a  fraud  on  the  certi- 
ficated parish,  Jlex  v.  Weiuley,  ii.  pi.  722. 

96.  The  parish  of  Menwith  granted  a  ccrtifi- 
ficate  to  the  pauper,  directed  to  the  parish 
ofSeade,  ana  the  pauper,  after  a  residence 
there  for  many  years,  got  back  the  certi- 
ficate, and  went  with  it  to  another  parish  in 
the  same  township,  where  he  had  pur- 
chased a  fireeholdy  and  delivered  it  to  the 
parish-officers  there,  and  it  was  held,  that 
this  last  parish  was  not  bound  by  the  de- 
livery of  the  certificate,  for  that  no  other 
parishes  could  be  concerned  in  this  certi- 
ficate, except  the  parishes  of  MenuM  and 
Reode;  and  that  ne  had  a  ri^ht  to  go  and 
live  in  his  freehold  without  it.  Rex  v.  Bv- 
tkepade,  ii.  pi.  736. 

57.  A  certificate  derives  its  etkct  however 
from  its  delivery ;  and  therefore  a  certi- 
fiottc  of  a  prior  date,  though  not  delivered 
till  after  the  removal  of  the  pauper,  is  con- 
clusive upon  the  removal  by  the  parish 
gfantine  it.  Rex  v.  Rucking/iam,  iL  pi.  716. 

56.  But  the  d^very  of  a  certificate  shall  not 
have  the  effect  of  vacating  a  settlement 
previoualy  gained  in  the  certificated  parish, 
Sex  V.  F'mdern,  ii.  pi.  740. 

13.  If  a  certificate  be  properly  delivered,  the 
certificated  persons  cannot  be  removed 
until  they  become  chargeable.  Little  Kire 
V.  Woodfali^  ii.  pi.  729. 

4*^.  And  a  certificated  person  must  have  be- 
come actually  chargeable  before  removal ; 
{  for  the  strongest  probability  that  they  will 
j  become  chargeable  is  no  cause  of  re- 
i  JDoval,  Rex  v.  St.  Mary  Westport, 
I  ii.  pi.  720. 

4 1 .  Before  the  certificate  act  of  8  &  9  \Vill.  3. 
C.50.  a  certificate  was  considered  merely 
AS  a  private  agreement  between  the  two 
puisnes ;  and  therefore  if  a  man  was  sent 
to  a  parish  in  which  he  was  last  legally 
settled,  the  certificate  did  not  bind  the 
ccnif\-ing  parish ;  for  a  mere  private  agree- 
ment'is  not  suffered  to  alter  the  law,  liar' 
riton  V.  Lewiit  ii.  pi.  728. 

I      42.  But  DOW  the  parish  certifying  is  bound 
I         by  the  certificate,  All  Saints  v.  St.  Giles, 

iL  pi.  730. 

45.  And  it  concludes  the  parish  giving  it  as 

to  all  the  facts  therein  mentioned,  AVu; 

Windsor  v.  White  Waltham,        ii.  pi.  731. 

44.  Therefore  if  parish  officers  give  a  certi-  | 

ficatc  to  a  man  and  woman  as  husband  and 
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wife,  they  cannot  afterwards  controvert 
the  fact  of  their  marriage.  Rex  v.  Head' 
com,  ii.  pL  734. 

45.  And  such  a  certificate  is  conclusive  be- 
tween the  two  parishes,  although  the  wo- 
man is  not  thQ  l^al  wife  of  the  certificated 
man.  Rex  v.  UUesthorpe,  ii.  pi.  748. 

46.  So  also  where  a  certificate  was  given, 
acknowledging  ^  Ann  Causier,  spinster,  and 
the  child  or  children  that  she  now  goeth 
with,  to  be  our  inhabitants  lesally  settled 
in  our  parish,*'  &c.,  it  was  held,  that  the 
certifying  parish  was  bound  to  maintaia 
the  cnild,  tnough  bom  a  bastard  in  another 
parish,  Rex  v.  Ipsleu,  iL  pL  738. 

47.  And  it  makes  no  cufierence,  thoush  such 
a  certificate  was  procured  at  the  cksire  of 
the  parish  where  the  parties  reside,  pro- 
vide it  is  not  fraudulent.  Rex  v.  Ihsiock, 

iL  pi.  739. 

48.  It  was  formerly  held,  that  a  certificate 
was  binding  on  the  parish  certifying, against 
all  other  parishes  whatever,  Honiton  v. 
St,  Mary  Axe,  ii.  pi.  74  i  n. 

49.  But  it  is  now  held,  that  a  certificate 
only  binds  the  certifying  parish  as  to  that 
parish  to  which  it  is  directed,  and  leaves 
It,  as  to  all  other  parishes,  as  they  were 
before  the  certificate  act  was  made.  All 
SabiU  V.  St.  Giles,  ii.  pi.  730. 

50.  A  certificated  person  therefore  may  gain 
a  settlement  in  a  third  parish,  and  thereby 
avoid  the  certificate,  Rex  v.  Pelham, 

ii.  pi.  732. 

51.  As,  if  the  son  of  a  certificated  person,  bom 
in  the  parish  to  which  his  parents  came 
by  certificate,  is  hired  and  serves  for  a 
year  in  a  third  parish.  Rex  v.  Hortley, 

ii.  pf.  737. 

52.  So  also  if  a  certifying  parish  bind  the 
son  of  a  certificated  man  apprentice  in  a 
third  parish,  Rex  v.  SUton,  ii.  pi.  59. 

5.7.  So  also  if  he  gain  a  settlement  in  the  cer- 
tificated parish,  by  either  of  the  two  ways 
pointed  out  by  the  9  &  10  WiU.S.  c.ll. 
Rex  v.  Sherborne,  ii.  pi.  733. 

54.  But  the  son  of  a  certificated  person  can- 
not aain  a  settlement  in  the  certificated 
parish  by  apprenticeship,  although  he  lives 
m  it  under  the  indentures  for  more  than 
40  days  after  his  father's  death ;  for  the 
statute  excludes  all  those  who  come  into 
tlie  parish  under  a  certificate.  Rex  y. 
Alfreton,  ii  pi.  596. 

55.  But  although  it  is  now  settled,  that  a 
certificate  is  only  conclusive  upon  the 
parish  granting  it,  with  respect  to  tliat 
pariah  to  which  it  is  granted,  yet  it  is 
prima  facie  evidence  as  to  other  parishes, 
Rex  V.  Lubbenham,  iL  pi.  741. 

56.  Not  only  the  persons  mentioued  in  th^ 
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i  eertiiicate,  but  all  legitimate  children  bom 
while  it  contiDues  in  force,  are  virtually 

'    indiuied  therein,  Rex  v.  Sherborne^ 

ii.  pi.  755. 

57.  Therefore  where  the  son  of  a  certificated 
person,  born  after  the  certificate  granted, 
when  he  had  attained  20  years  of  age,  wns 

;  '  hired  for  a  year,  and  served  for  a  ^ear  in 
'  the  certificated  parish,  yet  being  Tirtually 
included  in  the  certificate,  he  does  not 
gain  a  settlement  by  such  hiring  and  ser- 
vice. Re*  V.  Rraifi  ii.  pi.  755. 

68.  Same  point,  Buckingham  v.  Maids  More^ 
toHy  ii.  pi.  755  71. 

59.  So,  where  a  son  was  bom  in  the  certifi- 
cated parish,  under  the  certificate,  and 
was  bound  an  apprentice  in  the  parish, 
aod  his  parents  died  tix  months  before  the 

'    expiration  of  his  time,  it  was  held  that  he 

•  did  not  gain  any  settlement  in  the  parish, 
although  he  inhabited  thcrcan  more  than 
40  da}'8  after  the  death  of  those  to  whom 

-   the  certificate  had  been  given,  Rex  v.  Al- 

•  fretan,  ii.  pi.  596. 

60.  A  certificate  granted  to  a  person  **  and 
-  his  family"  generalli/,  only  includes  the 

•  certificated  man,  his  wife,  and  those  child- 
ren who  live  with  him ;  but  does  not  ex- 
tend to  grandchildren,  for  grandchildren 
are  not  a  part  of  his/amify.  Rex  v.  2>ar- 
Ungton,  ii.pl.  742. 

ftl.  ^ee  also  Rex  v.  Heath,  ii.  pi.  762. 

62.  For  in  such  case  a  second  generation  is 

■  not  within  the  meaning  and  protection  of 
the  act.  Rex  v.  Aifreton,  ii.  pi.  596. 

65.  But  if  a  certificate  be  granted  to  A,  and 
B»,  his  wife,  and  to  Edioard  and  Thomas 
their  children,  and  Edward  marries  and 

•  lias  a  son,  such  grandson  is  within  the 
certificate,  until  emancipated,  not  ns  the 
grandson  of  A.,  but  as  trie  son  and  part  of 
the  family  of  Edward  named  in  the  certi- 
ficate. Rex  V,  Baiheasion,  ii .  pi .  7  4  7 . 

64.  But  it  extends  to  a  wife,  though  the 
marriage  was  subsequent  to  the  granting 
of  the  certificate,  Rex  v.  Hmnpton, 

ii.  pi.  744. 

65.  For  the  8&9W.5.  c.50.  extends  not 
only  to  the  ccrtificatc-mnn  himself,  hut 
likewise  to  nil  his  family,  sind  all  his 
children,  whether  Iwrn  before  or  after  the 
certificate.  Rex  v.  Sherborne,      ii.  pi.  755. 

66.  And  if  a  certificate  l>c  granted  to  A  ,  and 
to  B.,  C,  and  i).,  his  children  by  name, 
the  residence  of  B,  the  son  and  his  child- 
ren in  the  certificated  parish,  is  protected 
by  It,  although  he  afterwards  marry  and 
live  separate  from  his  father,  Rex  v.  Tet- 
terton,  ii.  pi.  745. 

67.  And  therefore,  where  a  certificate  was 
granted  to  A,  B.,  his  wife,  and  children  by 

it  wuB  held  that  ike  grandson  of 


A.  B.  could  not  gain  a  settlement  by  hinnr 
and  service  in  the  certificated  parish ;  for 
where  the  son  of  a  certificated  person  is 
mentioned  in  the  certificate  by  name,  his 
fiimily,  until  they  are  emancipated,  arc 
within  the  protection  of  it,  not  indeed  as 
the  grandchildren  of  the  principal  person 
mentioned  in  the  certificate,  but  as  the 
family  and  children  of  the  son  of  such 
principal  person.  Rex  v.  Balhcaston, 

ii.  pi.  747. 

68.  But  a  certificate  granted  to  a  father, 
mother,  and  two  younger  children  by 
name,  does  not  extend  to  an  elder  child 
who  maintained  himself  in  the  father^s 
house  at  the  time,  and  whom  the  parish 
did  not  intend  to  remove.  Rex  v.  Stor^ 
rittgtofi,  ii.  pi.  745. 

69.  Nor  does  a  certificate  agreeing  to  re- 
ceive the  person  therein  stated  to  be  an 
unmarried  woman,  and  the  child  of  which 
she  was  then  pregnant,  and  all  other  child- 
ren she  might  afterwards  have,  extend  to 
a  natural  child  born  sc^'eral  years  ofler* 
wards.  Rex  v.  Mathon,  ii.  |)1. 746. 

70.  I'he  settlement  of  a  son,  coming  into  a 
parish  with  the  father  under  a  certificate, 
as  part  of  his  father*s  family,  not  having 
before  gained  any  settlement  of  his  own, 
shifts  with  the  settlement  of  the  father  in 
the  certificated  parish,  though  such  son 
were  named  in  the  certificate,  Rex  v.  Ijcek 
Wotlon,  ii.pl.  749. 

7  ] .  A  pauper  may  be  removed  from  a  parish 
where  he  is  residing  under  a  certificate,  to 
a  parish  in  which  he  gained  a  settlenicttt 
before  the  granting  of  the  certificate,  and 
need  not  of  necessity  be  removed  to  the 
certifying  parish.  Rex  v.  Saint  Martin  at 
Oak,  ii.  pi.  750. 

72.  Parish  certificate  granted  to  7\  C  and 
J.  his  wife,  engaging  to  receive  thcin,  their 
child  or  children  bontf  or  to  be  bom,  only 
extends  to  a  son,  born  at  the  time  of 
gninting  the  certificate,  so  long  as  he  con- 
tinues part  of  his  father's  family;  there- 
fore where  the  son  married  and  resided 
with  his  fjmiiy,  apart  from  his  father,  in 
the  certificated  parish,  held  that  his  O].- 
prcntice  gained  a  settlement  by  scrvini; 
him  in  the  said  parish.  Rex  v.  'Iliwaiit\^ 

ii.  pi.  76  s. 

75.  The  son  of  a  certificated  person  who  i* 
not  named  in  the  certificate,  \x\Hm  the 
death  of  his  father  (being  then  resident 
with  his  mother)  was  bound  apprentice 
in  the  certifying  parish,  left  his  fiithcr's 
family,  and  sencd  in  that  |>arish  under  the 
indentures  for  some  years,  and  then  re- 
turned, with  his  niaster's  consent,  to  serve 
a  person  in  the  certified  parish,  where 
his  mother  and  fiimily  resided  under  the 
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eertifiaile»  and  wtnrtd  thai  person  antil 
the  expiratioii  of  bis  indeolures,  at  which 
time,  being  of  the  age  of  SI,  his  mother 
still  residing  in  the  parish,  he  hired  him- 
self to  the  same  uerson  for  a  year,  and 
served  that  and  three  successive  years  in 
the  oerti6ed  parish :  held  that  he  gained 
a  fettlement  by  such  hiring  aod  ser\icc, 
Bex  ▼.  MorUy,  ii.  pL  769. 

IV. 

The  Comimuance  and  DeiermnalioH  of 
CerHficatet. 

74.  A  certificate  continues  until  the  parish 
granting  it  shew  clearly  some  matter  in 
diidiarge  thereof;  for  the  court  will  not 
presume  such  discharge  from  other  facts, 
Bex  ▼.  WarblmgtoHf  ii.  pi.  759. 

75.  A  certificate  is  discharged  by  the  certifi- 
cated person  becoming  chargeable,  and 
being  removed  back  to  the  certifying 
paririi,  Rxjt  v.  Sudbury ,  ii.  pi.  75 1 . 

7S.  So  aiso  a  certificate  is  discharged  by  an 
order  of  removal  from  a  third  parish, 
w-iuch  also  was  certificated,  to  the  certify- 
ing parish.  Rex  v.  Birdkam,        ii.  pi.  757. 

T7.  A  certificate  is  also  discharged  by  the 
ccftificated  person  abandoninc  the  certi- 
ficate, by  voluntarily  leaving  the  parish  to 
which  he  waa  certified,  Mex  v.  Newmgion, 

ii.  pi.  760. 

78.  So  a  certificate  is  avoided  by  a  master 
sad  hb  apprentice  removing  into  another 
parish,  Jiex  v.  Spoiland,  ii.  pi.  755. 

79.  iiiit  the  absence  and  circumstances  must 
be  aich  as  clearly  shew  that  he  hud  no 
intention  of  returning  to  the  certificated 
farish,  and  that  be  meant  to  waive  and 
desert  the  certificate.  Ilex  v.  Taunton  Sk, 
Mary  Magdalen^  ii.  pi.  752. 

80.  Therefore  where  the  pauper  voluntarilv 
idit  the  parish  to  which  she  was  certified, 
bot  voluotarily  returned  again  to  the  same 
house  iu  the  certificated  parish,  and  to  a 
bfaach  of  the  same  family  with  whom  she 
had  lived  under  the  certificate;  it  was 
held,  that  the  certificate  was  not  aban- 
iiooed,  though  she  had  been  absent  seven 
peon,  smd  had  several  times  been  hired 
and  served  for  a  year  in  the  certifying 
parish,  Rejr  v.  JCeel,  ii.  pi.  755. 

II.  But  Loao  Mansfield  was  first  of  opi- 
nion that  the  pauper  in  this  case  returned 
iodependently,  aod  sutjuru,  rather  than 
to  her  old  house  and  piiridi  under  the 
certificate,  iW.;  and  Loan  Ksnyon,  in  Rex 
V.  Heatkp  said,  it  seemed  to  him  that  Load 
Mamsfield's  first  thoughts  were  best,  Rex 
V.  Heathy  ii.  pi.  762. 

82.  So  where  the  son  of  a  certificated  per- 
ns served  a  year  BBder  Byearijcontnct,j 
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in  the  parish  granting  the  certificate,  and 
then  returned  under  age  to  his  fhthcr*8 
house  for  a  short  time,  and  ^en  served 
another  year  with  another  master  under  a 
yearly  hiring  in  the  certificated  parish,  it 
was  held,  on  the  authority  of  the  above 
case  of  Rex  v.  Keel,  that  he  did  not  there- 
by gain  a  settlement  in  the  latter  parish. 
Rex  V.  Jngworth,  ii.  pi.  764. 

83.  And  see  Rex  v.  ColUngbum  DueUy 

ii.  pi.  70. 

84.  And  where  a  certificated  man  and  his 
wife  returned  to  the  certifying  parish,  and 
even  continued  there  until  they  died; 
but  left  his  son  and  his  family  in  the  cer- 
tificated parish,  his  lordship  strongly  in- 
dined  to  think  that  it  was  not  an  aban- 
donment of  the  certificate;  for  that  as  his 
son  was  left  behind,  it  was  a  sort  of  pledge 
that  the  certificate  was  not  intended  to  be 
abandoned:  but  this  point  was  not  de- 
cided. Rex  V.  Darlington,  ii.  pi.  742. 

85.  And  it  seems  that  a  certificate  is  not  dis- 
charged by  the  death  of  a  hnsband  und 
wife  to  whom  it  was  granted,  when  they 
leave  a  sur^'iving  son,  bom  under  the  cer- 
tificate an  apprentice  in  the  certificated 
parish,  Rex  v.  Alfreton,  ii.  pi,  596. 

86.  So  where  the  son  of  a  certificated  man 
left  his  father,  served  a  year  in  the  certify- 
ing parish,  part  of  a  year  in  a  third  parish, 
and  then  returned  to  his  father^s  house  iu 
the  certificated  parish,  and,  while  rehiding 
there,  served  a  person  two  years  under  a 
yearly  hiring,  paying  his  father  for  his 
board  and  lodging ;  it  was  held,  that  the 
certificate  was  not  therel)y  abandoned. 
Rex  V.  Jngworih,  ii.  pi.  764. 

87.  But  where  a  certificated  person  returned 
to  the  certifying  parish,  ancr  remained  there 
1 8  years,  durinc;  which  time  he  had  a  son 
born,  it  was  held  that  this  was  a  desertion 
of  the  certificate,  and  that  such  son  was 
cai>nble  of  gaining  a  settlement  by  hiring 
and  service  in  the  certificated  parish.  Rex 
V.  Frampton'upon-Sevem,  ii.  pi.  754. 

88.  And  in  ceneral,  if  a  pauper  quit  the 
parish  to  which  tlte  certificate  is  crantcd, 
without  any  intention  of  returnmg,  the 
certificate  is  at  an  end.  Rex  v.  Newinghm, 

iL  pi.  760. 

89.  And  a  certificate  discharged  by  the  cer- 
tificated man  leaving  the  certificated  pa- 
rish with  all  his  family,  and  taking  up  his 
residence  in  another  parish,  does  not  re- 
vive upon  his  return  thereto  after  an  ab- 
sence of  two  years.  Rex  v.  Si.  MidtaePs, 
Coventry,  ii.  pi.  761. 

90.  But  a  person  cannot  gain  a  settlement 
by  hiring  and  service  with  the  son  of  a 
certificated  man,  who  couUnueft  U>  Tei\^^ 
ia  the  certificated  paiisViYiillhYuaiiMAaMOt 
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after  the  father's  death  as  part  of  her 
family,  although  the  son  were  of  age,  and 
carried  on  business  for  himself;  for  such 
circumstances  do  not  amount  to  an  eman- 
cipation. Rex  y.  Sowerbv,  ii.  pi.  765. 

91.  But  where  the  son  of  a  certificated  per- 
son (not  named  in  the  certificate  except 
under  the  general  appellation  of  the  fa- 
ther's yiimt/^^  marries  and  Htcs  in  a  house 
of  his  own  m  the  certificated  parish,  he 
ceases  to  be  under  the  protection  of  the 

■'Certificate..as  part  of  his  father's  family, 
and  an  apprentice  may  gain  a  settlement 
by  serving  such  person  in  the  certificated 
parish.  Rex  v.  Mortiakcy  ii.  pi.  766. 

92.  A  certificate  may  be  dbchar^ed  as  to  any 
of  the  persons  mentioned  in  it,  as  if  the 
son  of  a  certificated  person  marry  and 
live  in  a  house  of  his  own,  for  whicn  he  is 
rated  and  pays  taxes.  Rex  v.  Heath, 

ii.  pi.  762. 

93.  Or  if  after  he  is  of  age  he  marnes,  and 
removes  from  his  father^s  house,  and  lives 
separate  with  his  wife  and  family  in  an- 
otner  house  iu  the  same  parish»  Bugden  v. 
AmpikHi,  ii.  pi.  60. 

94.  A  second  certificate  to  a  pauper  dis- 
chaivesi  the  former  one  given  by  the  same 
parish.  Rex  v.  Birdham,  ii.  pi.  757. 
Same  point,  Rex  v.  iS^^  Peter,  in  Derby, 

ii.  pi.  758. 

95.  A  certificate  to  one  of  several  consoli- 
dated parishes  is  discharged  by  the  certi- 
ficated person  being. hired  and  serving  for 
a  year  m  another  of  the  parishes,  Rex  v. 
Wunumdham,  ii.  pi.  763. 

96.  For  a  certificate  .does  not  prevent  a  set- 
tlement being  good  in  a  third  parish.  Rex 

V.  Pelhaah  "•  pl-  732. 

97.  If  therefore  an  apprentice  be  bound  to  a 
certificated  man  in  one  parish,  after  he 
has  purchased  an  estate  in  another,  he 
gains  a  settlement  by  inhabitancy  in  such 
other  parish  for  40  days  under  the  inden- 
tures. Rex  V.  Bishopside,  ii.  pi.  736. 

98.  A  certificate  b  also  determined,  by  the 
•certificated  person  taking  a  lease  of  a  te- 
nement of  the  value  of  10/.  in  the  certifi- 
cated parish. 

99.  So  also  renting  a  tenement  of  10/.  a 
year,  and  40  days'  residence,  will  avoid  a 
certificate  granted  after  the  taking  and 
before  the  expiration  of  the  40  days.  Rex 
v.  Fhidern,  ii.  pi.  756. 

100.  A. certificate  may  also  be  detcrnimed  by  j 
executing  some  annual  office  in  the  parish, 
being  legally  placed  in  such  office. 
See  Settlement  by  bebving  an  Office, 

ii.  p.  173  to  195. 

101.  Parol  evidence  may  be  given  of  the 
existence  of  a  certificate,  Rex  v.  St,  Mau- 

.n0t^  ii.  pi.  77Q. 


102.  The  bare  production  of  a  certificate  of 
30  years'  date  is  sufficient,  without  giving 
any  account  of  it.  Rex  v.  Ryton, 

ii.  pi.  771. 

103.  The  manner  iu  which  apprentices  Xb 
certificated  persons  may  gain  settlements 
in  avoidance  of  the  certificate, 

ii.  p.  467  to  48L. 

104.  A  parish  certificate  of  more  than  30 
years'  date  acknowledging  the  pauper's 
grandfather  and  father  to  belong  to  the 
appellant  parish,  produced  by  a  rated  in- 
habitant who  was  overseer  of  the  respon- 
dent parish,  was  held  to  be  evidence, 
thouffli  it  was  objected  that  some  account 
should  be  given  of  it,  and  that  the  witness 
was  not  competent  to  give  that  account, 
and  it  seems,  that,  if  necessar}',  he  might 
be  examined  as  to  the  custody,  Rex^yu 
Netherthong,  ii.  pl.773, 

CERTIORARI. 

1.  By  5  G.  2.  c.  19.  "  no  certiorari  to  remove 
any  conviction,  judgment,  order,  or  other 
proceedings  before  any  justice  of  the  peace, 
or  the  general  or  quarter  sessions,  shall  be 
allowed,  unless  the  party  applying  enter 
into  a  recognizance  with  sureties  in  50L 
to  prosecute  the  same  at  his  own  costs 
and  charges  with  effisct,''  &c.  &c. 

2.  By  13  G.  2.  c.  18.  "  no  such  certiorari  shall 
be  granted  unless  applied  for  in  six  calen- 
dar months  afler  such  proceedings  had- or 
made,  aqd  unless  it  be  duly  proved  on 
oath,  that  the  party  suing  forth  the  same 
hath  given  six  dayi  notice  thereof  in  writ- 
ing to  the  justice  or  justices,  or  two  of 
them,  before  whom  such  proceedings  have 
been,  to  the  end  that  they  may  thew  cause 
against  the  issuing  such  certiorari,** 

S,  The  six  days'  notice  required  by  13  G.a. 
cl8.  must  be  given  before  making  the 
motion  for  a  rule  to  shew  cause  why  a 
certiorari  should  not  be  granted.  Rex  v. 
Justices  of  Glamorganshire,       ii.  pi.  1027. 

4.  When  it  is  intended  to  move  for  a  cer^ 
tiorari  to  remove  an  order  of  sessions  con- 
firming an  order  of  removal,  six  days'  no- 
tice of  such  motion  must  l>e  given  to  the 
justices  pursuant  to  13  G.  2.  c.  18.  §^5. 
notwithstanding  the  order  of  sessions  was 
made  subject  to  the  opinion  of  this  court 
on  a  case  to  be  stated,  which  case  was 
afterwards  stated  and  settled  by  the  jus- 
tices at  sessions.  Rex  v.  Justices  of  Sussejc^ 

ii.  pi.  1029. 

5.  And  such  certiorari  must  be  moved  for 
within  six  calendar  months  after  making 
the  order  of  sessions,  and  nol  within  six 
calendar  months  after  settling  the  case» 
Rex  V.  Justices  of  Sussex,  ii.  pi.  1029. 

6.  All  orders  of  jusUoet  may  be  removed  fay 
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certhraA ;  for  the  court  of  kin^s  bench 
haTiDg  a  superintendence  over  all  courts 
of  an  inferior  criminal  jurisdiction,  may,  in 
the  plenitude  uf  its  power,  award  a  rer- 
tiorari,  unless  restrained  by  the  express  ne- 
gative words  of  the  l^islaturc, 

ii.  pi.  1018. 

7.  The  statutes  which  gave  a  power  to  ses- 
uons  **  to  hear  and  J!nal/jf  determine  an 
9ppc9l,*^  do  not  thereby  take  away  the 
rertwrari ;  for  the  certiorari,  being  a  writ 
beneficial  for  the  subject,  cannot  be  taken 
away  without  express  words.  Rex  v.  Juket, 

ii.  pi.  1028. 

8.  It  is  a  general  rule,  that  where  the  law 
has  limited  an.  apnenl  against  an  order, 
sQcfa  order  cannot  be  removed  until  after 
tbc  time  of  appealing,  Cate  tfthe  Borough 
tf  Warwick f  i.  pi.  69. 

9.  And  if  any  order  be  removed  before  ap- 
peal, it  shall  be  sent  down  again, 

il  pi.  1019. 

10.  And  where  a  certiorari  was  prayed,  pend- 
ing a  sessions,  and  the  party  had  made  his 
election  by  appealing  thereto,  the  court 
refused  to  issue  the  writ.  The  Warwick 
eatCf  ii*  pi- 1022. 

11.  But  if  the  time  limited  for  appealing  be 
expired,  that  case  is  not  withm  the  rule, 
Rex  ▼.  Shel^ton,  ii.  pi.  1020. 

12.  But  a  certiorari  lies  to  remove  an  ajy 
pomtment  of  ocerteert  before  appeal,  under 
the  43  Eliz.  unless  the  appeal  be  lodged. 
The  Warwick  casCy  i.  pl.  69. 

13.  Where  an  order  of  justices  is  made,  and 
there  is  but  one  part^  who  has  a  right  to 
appeal,  as  in  an  appointment  of  overseers, 
and  he  waives  his  privilege  of  resorting  to 
the  ses^ons,  and  elects  to  go  to  the  king's 
bench,  a  certiorari  lies  for  removing  the 
order,  if  there  be  no  objection  to  the 
parties  being  received;  but  where  there 
are  two  parties,  and  the  time  of  appeal  is 
fixed,  as  iu  the  case  of  removals,  it  is  not 
reasonable  to  grant  a  certiorari  till  the 
time  has  elapsed.  Rex  v.  Hannan, 

ii.  pl.  1023. 

It  Therefore  where  an  appeal  is  given,  but 

DO  time  is  limited  in  which  it  is  to  be 

brought,  tlie  writ  may  be  sued  out  before 

appeal.  Rex  r,  Hnrman,  ii.  pl.  1023. 

15.  But  as  the  17  G.  2.  c.  18.  has  now  limit- 
ed the  appeal  to  the  next  sessions,  such 
certiorari  does  not  lie  until  after  the  next 
se^ons,  as  it  would  prevent  the  appeal. 
Rex  V.  Ho/diich,  i.  pi.  71. 

16.  But  it  seems  that  the  person  who  has  the 
right  of  appealing  may  remove  it  before 
the  next  sessions.  Rex  v.  Holditch, 

ii.  pi.  1024. 

17.  So  a  certiorari  lies  after  neglect  to  ap- 
peal to  the  next  taaoag,  aad  appeal  diS'l 


missed  to  a  subsequent  sessions.  Rex  v. 
Hanleyy  ii.  pl.  1025. 

16.  And  on  an  appointment  of  overseers  being 
removed,  the  court  will  hear  the  merits  of 
the  case  on  affidavit.  Rex  v.  Great  Mar* 
low,  i.  pl.74. 

19.  A  certiorari  will  not  lie  to  remove  a 
poor-rate.  Rex  v.  Uttoxeter^        i.  pl.  305. 

20.  Although  the  party  can  have  no  appeal 
against  the  rate.  Rex  v.  Justices  of  Shrews- 
bury, 1.  pl.  306. 

21.  But  a  certiorari  will  lie  to  remove  an 
order  of  justices  in  sessions  respecting  a 
poor-rate.  Anonymous,  i.  pl.  307. 
Same  iK>int,  Anonymous,           ii.  pl.  1018. 

22.  An  order  of  bastardy  removed  by  cer- 
tiorari in  due  time,  maj^  be  auashed  for 
ohjectioni  on  the  face  of  it,  witnout  a  pre- 
vious appeal  to  the  sessions,  R^x  v.  Stan- 
ley, i.  pi.  618. 

23.  A  certiorari  to  remove  an  order  of  re- 
moval appealed  agtunst  may  be  directed  to 
the  sessions,  and  returned  by  them.  Rex  v. 
Warminster,  '  \u  pi.  1021. 

24.  If  a  conviction  be  returned  to  the  ses- 
sions, the  justices  may  return  a  copy  of  it 
to  a  certiorari.  Rex  v.  Eaton, 

ii.  pl.  1021  fi. 

25.  Several  orders  may  be  removed  by  one 
certiorari.  Rex  v.  Harman,      ii.  pl.  1023. 

26.  The  return  to  a  certiorari  need  not  be 
undersea],  Rex\.  Pickersgil,    ii.  pl.  1026. 

CHARGES. 
See  Costs. 

CLAY  PITS. 
Sec  Poor's  Rate,  vii. 

CLERGY. 

1.  A  clergyman,  though  he  has  no  cure  of 
souls,  is  privileged  from  being  chosen  over- 
seer, Anonymous,  i.  pl.  12. 

2.  It  is  said,  that  parish-apprentices  may  be  put 
to  clergj'men,  and  that  they  are  charffeaole 
to  the  putting  out  apprentices,    i.  pT.  699. 

COAL-MINES. 
jSp^  Poor's  Rate,  vii. 

1.  The  occupiers  of  coal-mines  are  rateable 
to  the  poor;  for  coal-mines  are  expressly 
mentioned  in  43  Eliz.  c.  2. 

2.  So  the  lessee  of  a  coal-mine  is  liable  to  be 
rated  to  the  poor,  though  he  derive  no 
profit  from  the  mine,  Rex  v.  Parrott, 

i.  pl.  208. 

3.  So  a  coal-mine  is  rateable,  although  the 
owner  uses  the  coal  it  produces  m  the 
working  of  an  iron-mmc,  wYi\cYi\%  tvo\.t^X»- 
able.  Rex  y.  Cunningham^  \*  "^»^\S, 

d  2 


COMMITMENT. 

iJ'A  commitment  under  the  eagrant  act  is  a 

commitiiient  in  e^iecution.  Sex  v.  Brooie, 

aT.R.  190. 

1.  And  thereTore  »uch  a  commJiinent  i»had, 
unleu  it  be  pr^edcJ  by  a  conviction, 
lUxy.ModM,  4T.R.230. 

9.  A  commitnicnt'Of  an  apprentice  for  nio- 
Bing  away  from  hi«  master  in  the  disjune- 
tire,  viz.  "  ai  «o  opprentice  or  servant,  for 
disobeying  hi*   indenture!  or  articles,  is 

.  bad.  Sex  V,  Svered,"  i.  pi.  168. 

-  SeeJomcEti  OrEBtEEas;  Soldiskb. 

CONSTABLE. 

1.  By  ISAnCar.a.  c.is.  §18.  « con- 
tt^e^  headborovuthB,  and  tythingmen, 
out  of  purse  bv  rdiering  the  poor,  con- 
veying them  with  paasea,  and  Inr  carrjing 
rogim,  TBgabonds,  end  sturdy  bc^gan  to 
tkouses  of  correctioo,  shall  l>e  rdmbursed 
by  ■  rate  to  be  made  for  that  purpoM." 

9,  But  bf  HCi.  C.7..f  !.  "no  officer  of 
any  parish,  except  unon  sudden  and  enaef' 
gent  accaHont,»hall  bring  to  the  account 
of  the  parish  any  monies  that  he  shall 
^Te  to  any  poor  perwn  of  the  same 
pariih,  who  is  not  aicjmasD." 

Si  By  84  G.  S.  c.  44.   "  no  ai:tion  shall   be 
brought  against   any  coo^^fale  or 
ofEeer,  or  against  any  persqn  acting 
aid,  until  the  fornu  prescribed  by  tbe  act 
haVB  been  complied  with." 

4.  Overseers  and  churchwardens  may  be 
indicted  for  refusing  to  make  a  rate  to 
reimbune  conitaltles,  &e.  Jlex  r,  Barhw, 

i.  pi.  3G9. 

5.  By  17  0,  a.  c.  i.  §  2,  "  the  duty  of  con- 
stables I'csnectiQg  persons  who  shall  run 
swu>  BDd,leBTe  their  fnmilies  chai;geahle 

.  to  the  pamh,  described." 

S.By  l%G.i.  cl9.  ^4.  "  every  constable, 
besdhorough,  or  t^thingman  shall,  every 
ifaree  months,  tind  within  fourteen  days 
aftsT  be  shall  go  out  of  office,  deliver  to 
tbe  overseers  an  account  in  writing,  signed 
by  bim,  of  all  pms  expended  by  him 
account  of  the  parish. 

7.  By    leG.J.  c  IB.  §4.    "the    ove™ 

.  .(hall,  within  the  next  14  day*  after  tbe 
.Account  delivered,  lay  the  same  before  thi 
Inhabitanta,  and,  if  approved,  shall  paythi 
same  out  of  tbe  poor-rates." 

8.  By  18G.3.C.  19.54.  "ifthe  account  shall 

be  disallowed,  tbe  overseen  shall  deli 

jt  back  to  the  constable,  who  may  exhibit 


tbets 


to  a  justice  of  the  peace,  giving 
Ic  notice  thereof  to  tfie  overseers; 


;.  fud  the  justice  shall  hear  and  determine 
Jjirw  (^  ti^e^on  jdmIc  to  the  account,  and 
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settle  tbe  sum  due,  and  enter  the  same  in 
the  account.  And  sign  hii  name  thereto; 
and  then  the  overseers  are  authoriEed  to 
pay  the  same  out  of  the  mooies  raised  by 
the  poor's  rate." 

9,  But  by  1 8  G.  5.  c.  1 9.  §  5.  "  .the  overttcn 
may  appeal  against  such  account  to  the 
.next  general  or  quarter  Eeg»on«." 

JO.  By  33  G.  s.  c<  SS-  "  constables  nuy  be 
fined  in  any  tyaa  ngt  exceeding  4at.  for 
any  neglect  of  duty  or  for  any  disobedience 
of  any. lawful  warrant  or  order  of  any 
Justice  QSpeaea." 

CONVENTICLES. 

1.  A  jneetin^oaie  used  only  for  Ae  par- 
poses  of  rSi^ous  worship,  iuid  Itomwucb 
tbe  preariier  derives  no  profit  nther  by 
iiAMitatirm  nr  letting  out  the  peuiM,  is  Dot 
rateable  to  the  ppgr,  Rci  v.  Sovlhtaatt, 

i-pLlJl. 

1.  Nor  a  house  which  was  before  rateable  if 
converted  into  such  ft,  eQiiventicle,.^aoBy- 
Motu,  i.  pi.  15a. 

5.  And  therefore  a  quakert'  meetinghouse, 
the  support  andexpence  of  which,  are  paid 
bv  voluntary  contribution,  it  not  rateable, 
although  one  of  the  rooms  in  the  bosc' 
ment  story  is  occupied  by  ^e  door-keeper, 
who  has  a  salary  alloived  bjm,  ^ex  v. 
Wop^ieard,  I.  pL  SOOl 

4.  But^  privBle  building  alyr^i  used  ai  a 
chapel,  and  by  contract  never  to  be  lued 
for  any  other  purpose,  it,  if  a  pnntt  be 
made  of  it,  rateable  to  the  poor,  SiAtom 
V.  Hyde,  i,pl.  181. 


COBPOBATION. 

I.  By  43  Eliz.c.S.js.  "  (he  inwinratn  of 
every  corporation  in  the  kingoom,  bdng 
justices  of  the  peaccj  shall  have  the  tame 
authority  In  matters  respecting  the  poor 
within  the  limits  and  precincts  of  that 
respective  jiiiisdictiona,  as  well  out  of  sea- 
iions  as  at  their  sessions,  as  by  this  act  is 
giv.en  to  county  Justices;  and  no  other 
justice  shoU  meddle  there." 

9.  By  43  Elii.  c.  S.  "  every  alderman  of  the 
corporation  of  London  shall  hare  the  moe 
authority  a$  is  giveu  to  one  or  two  jttt- 
tices  by  this  act." 

S.  By  43  Eliz,  c.  B.  5  9.  *■  if  a  parish  lie  Id 
two  counties,  or  part  within  a  cotpomtion 
and  |iBrt  without,  the  magistnites  and 
justices  of  each  place  respectively,  shall 
only  deal  and  intermeddle  in  so  much  of 
the  perish  as  lies  within  their  sevenD  jiiria- 
dictions." 

4.  Theabore  claiuei  do  not  coufine  4^*^ 
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poiotment  of  oveneen  to  the  mayor  or 
other  head  officer  of  a  corporation,  Rexv, 
BuUer^  i.  pi.  82. 

5.  Nor  can  one  magistrate  of  a  corporation 
and  one  justice  o?  a  coCnty,  join  to  do  an 
act  reqtnred  to  be  done  by  two  of  them 
respectively,  i?rjr  ▼.  Butler^  I.  pi.  22. 

6.  But  qutffre,  if  there  should  be  only  one 
justice  in  a  county,  or  magistrate  in  a  cor* 
poration,  whether  sach  one  may  not  act 
10  cases  irbere  two  are  required,  IHtL 

i.pL  22. 

7.  By  9  G.  1.  c.  7.  §  3.  "justices  for  a  coantv 
living  in  any  city  that  is  a  county  of  itself 
situated  within  the  county  at  large,  may 
make  ardcrt,**  Ac. 

S.  But  by  28  G.  5.  c«49.  "  the  above  act  shall 
not  authorize  such  justices^  to  intermeddle 
in  matten  within  the  jurisdiction  of  the 
corporation  in  which  they  reside.** 

^  .ind  a  corporation  haTing  sessions  of  its 
own,  an  appeal  from  a  poor*s  rate  made 
io  a  borough  must  be  to  the  borough  ses- 
iionSp  JUx  ▼•  Tauntout  i-  pi.  283. 

10.  A  poor^  rate  made  by  magistrates  of  a 
corporation,  cannot  be  allowed  by  justices 
for  a  county^  Rex  v.  Folly,  i.  pL  86. 

U.  For  there  is  a  clause  in  the  43  Eli2.c.  2. 
that  say^  justices  and  sessions  of  boroughs 
ihall  bave  power  exclusive  of  the  county, 
Stx  V.  St.  Maty,  Taunton,  ^      i.  pi.  882. 

IS.  The  parishes  m  a  corporation  cannot  be 
rated  in  aid  by  county  justices,  Scjt  v.  St. 
Bemdict,  i.pl.  416. 

15,  A  corporation  may  be  rated  to  the  poor 
in  respect  of  a  tuU,  although  part  of  such 
toll  is  to  maintain  the  mayor,  Hex  v.  Wick- 
ham,  i.  pi.  1 40. 

14.  So  a  corporation  seised  of  lands  in  fee 
for  their  own  profit  are,  within  the  mean- 
ing ol'  the  43  Lliz.  c.  2.  inhabitants  or  oc- 
cupiers of  such  lands,  and  in  respect  thereof 
liable  in  their  corporate  capacity  to  be 
rstcd  to  the  poor,  kcx  v.  Gardner, 

i.  pi.  ]  67. 

15.  Wher^  a  corporation  was  seised  in  fee 
of  certaan  unmcloscd  lands,  which  was 
stocked  with  the  cattle  of  the  resident 
burgesses,  or  the  widows  of  sucb,  who 
alone  were  pennicted  by  the  btii^gcsscs  to 
claim  such  nght,  and  also  by  poor  parish- 
ioners, who  were  admitted  to  such  enjoy- 
ment from  charity,  and  such  lands  were 
altogether  omitted  out  of  the  poor  rate  ; 
ind  the  court  of  sessions,  on  appeal  by  one 
who  had  given  notice  of  his  objection  to 
the  parish  officers,  and  to  the  corporation, 
as  the  party  interested  under  41  G.  3.  c.  23. 
$  6.  Quashed  the  rate,  the  court  of  king's 
bencn  confirmed  the  order  of  sessions. 
Rex  y .  Abaruvon^  ^  i.  ph  SI  4. 

l$l  Where  a  corpontho  were  seisei  la  fee 


o(  lands,  which  by  the  custom  were  an- 
nually mctcd  out  under  their  control  by 
a  leet  jury,  according  to  a  certain  stint,  to 
such  of  the  resident  burgesses  who  choso 
to  stock  the  same;  they  paying  IBs,  id.  to 
each  of  the  other  burgesses  who  did  not 
stock ;  it  was  held,  that  the  burgesses  who 
so  stocked  were  tenants  in  common  of  the 
lands  so  occupied  bv  them,  and,  as  such  oo- 
cupiers,  were  liable  to  be  rated  for  the 
same,  Rex  v.  Watson,  i.  pi,  216. 

1 7.  So  a  barge-way  and  toll-gate  purchased 
by  the  corporation  of  London,  by  virtue  of 
an  act  of  parliament  for  more  effectually 
completing  the  navigation  of  the  Thames, 
and  empowering  the  corporation  to  levy 
tolls  and  duties  towards  tiie  charges  of  the 
navigation;  are  rateable  to  the  poor.  Rex 
V.  Mayor  of  London,  i.  pi.  196. 

18.  But  a  corporation  erected  by  act  of  par- 
liament for  the  purpose  of  managing  a 
navigation,  and  autHoriied  to  take  certain 
tolls,  the  whole  of  which  are  directed  to 
be  applied  to  public  purposes,  is  not  rate- 
able to  the  poor  in  respect  of  such  tolls. 
Rex  V.  Salter's  Sluice  Navigation, 

i.  pi.  198. 

19.  Nor  can  a  corporation,  such  as  the  go* 
vernors  of  St.  Barikolomew*s  Hospital,  be 
rated  to  the  poor ;  for  the  members  of  it 
cannot  be  considered  as  occupiers.  Rex  v. 
Bartholomeu^s  Hospital,  L  pi.  161. 

20.  So  if  a  corporation  demise  part  of  its 
landed  property  to  certain  persons  for  a 
term  of  years  at  a  certain  yearly  rent,  fof 
the  purpose  of  ercctmg  an  nospital  for  lu- 
natics, as  is  the  case  with  St.  Luki^s  Hos- 
pital,  it  cannot  be  rated  to  the  poor ;  for 
neither  the  lessees,  who  are  mere  nominal 
trustees,  nor  the  servants,  who  are  mere 
assistants  to  the  afflicted  patients,  nor  the 
patients  who  are  the  unhappy  objects  of 
the  charity,  can  be  considered  as  the  oc- 
cupiers, Rex  V.  St,  Lukt^'s,  i.  pi.  1 57. 

21.  By  17G.2.  C.38.  §  ^.  **  where  corpor- 
ations or  franchises  have  not  four  justices, 
persons  fl;rieved  may  appeal  to  the  ses- 
sions of  tlie  county  in  which  such' corpor- 
ation is  situated." 

22.  See  also  18  G.  3.  c.  19.  §  6. 

23.  By  19  Car.  2.  c.4.  §  3.  *'  the -magistrates 
of  a  corporation  may  remove  prisoners, 
and  moke  order  for  the  relief  and  main- 
tenance of  the  poor." 

COSTS. 
1.  By  17  0. 2.  c.38.  "  on,  appeal  against  an 
appointment  of  overseers,  the  justices  may 
order  the  party  for  whom  such  appeal  may 
be  determined  reasonable  coelft,  Vck  i^^ 
aame  manner  as  they  aro  Un^QSKetetVlQ  ^ 
by  S&  9  Will. 5.  c.30. 

d3 


CoiU.] 


DIGEST. 


ICbffif. 


8.  Same  point  as  to  poor's  rate,  8T.R.583. 

3.  But  if  a  person  give  notice  of  his  intention 
to  appeal  against  a  poor  rate,  but  do  not 
enter  bis  appeal,  the  sessions  cannot  award 
costs  to  the  other  party  under  17  G.  2. 
C.38.,  Rex  V.  Justices  of  Essex,  ii.  pi.  1017. 

4.  By  7Jac.  1.  c.S.  "on  an  action  against 
any  parish  officer,  if  the  verdict,  &c.  shall 
be  in  his  favour,  he  shall  have  double 
costs." 

5.  And  by  24 G. 2. c. 44.  "if  against  them, 
they  shall  pav  costs  to  the  plaintiff." 

.6.  If  trespass  be  broucbt  against  overseers 
after  a  voluntary  delivery  of  goods,  it  is 
ve3catious,  and  they  shall  have  irebis  da' 
vtages  and  costs,  Oakley  v.  Salter, 

i.  pi.  351. 

7.  The  statutes  7Jac.l.c.5.  and  21  Jacl. 

CIS,  giving  double  costs  to  parish  officers, 

do  not  extend  to  ecclesiastical  matters, 

Kutchtvall  V.  Smith,  i.  pi.  355. 

8.  And  therefore  if  a ,  parish  officer  falsely 
present  a  man  as  occupier  of  lands,  he  is 
not  entitled  to  double  ooitt,  on  being  ac- 
quitted in  an  action  on  the  case  brought 
against  him  on  this  charge.  Stone  v.  Lingar, 

i.  pi.  356. 

^,  An  indictment  will  lie  for  non-payment 

of  costs,  ordered  by  the  sessions  on  the 

dismission   of  an   appeal  from   a  poor's 

rate,  Bex  v.  Byce,  i.  pi.  359. 

10.  To  entitle  an  overseer,  &c.  to  double 
costs,  under  7  Jacl.  c.5.,  it  must  be  cer- 
tified by  the  judge  who  tried  the  cause, 
that  he  was  acting  in  the  execution  of  his 
office,  Grindley  v.  HoUoway,       i.  pi.  362. 

11.  By  18  G,;3.  C.19.  §5.  "  the  sessions  on 
appeal  against  a  constable's  accounts,  may 
award  and  order  to  the  party  for  whom 
such  appeal  shall  be  determined  reasonable 
costs,  m  the  same  manner  as  impowered 
by  8  &9  Will. 3.  c. 30." 

12.  By  13  G.3.  C.82.  §  7.  "  the  justices  may 
award  costs  in  cases  of  bastard  children 
bom  in  hospitals,"  &c. 

13.  By  20  G.2.  c.  19.  §  5.  "  the  sessions  on 
appeal  against  an  order  of  apprenticeship, 
may  give  and  award  such  costs  to  any  of 
the  respective  persons  appellant  or  respon- 
dent as  they  shall  judge  reasonable,  not 
exceeding  40«." 

14.  By  6(5.3.  c.  25.  §5.  respecting  appren- 
tices running  away,  the  sessions  ma^  give 
relief  and  costs  to  the  parties  appealmg  or 
appealed  against,  as  they  shall  judge  pro- 
per and  reasonable." 

15.  By  8  &  9  Will.3.  C.30.  §  5.  "  the  justices 
at  their  general  or  quarter  sessions,  upon 
any  appeal  concerning  settlement  of  the 
poor,  may  award  and  order  to  the  party 
//9r  whom  and  in  whose  behalf  such  appeal 


shall  be  determined,  or  to  whom  notice  of 
appeal  shall  have  been  given,  such  costs 
and  CHARGES  in  the  law  as  they  shall  think 
reasonable." 

16.  By  8  &  9  WilK3.  C.3.  §  3.  "and  if  the  per- 
son ordered  to  pay  such  costs  shall  live 
out  of  the  jurisdiction  of  the  court,  the 
justice  where  such  person  shall  inhabit 
shall,  after  a  request,  and  copy  of  the  or- 
der served,  &c.  grant  a  warrant  to  levy  the 
same  by  distress  and  sale,"  &c. 

17.  By  9G.  1.  c.7.  ^9.  "  if,  upon  appeal 
against  an  order  of  removal,  the  sessions 
shall  determine  in  favour  of  the  appellant, 
that  the  pauper  was  unduly  removed,  the 
justices  may  at  the  same  ses^ons  order 
and  award  to  such  appellant,  so  much  mo- 
ney as  shall  appear  to  the  justices  to  have 
been  reasonably  paid  by  the  parish  appeal- 
ing, towards  the  relief  of  the  pauper,  be- 
tween the  time  of  the  undue  removal  and 
the  determination  of  the  appeal.  To  be 
recovered  as  directed  by  8  &  9  WilLs. 
c.  10." 

18.  By  35  G.  3.  c.  101.  "  the  justice  who  sus- 
pends an  order  of  removal  or  a  vagrant 
pass,  may  direct  the  officers  of  the  parish 
to  which  the  removal  is  to  be  made,  to  pay 
the  charges  ascertained  by  him  of  such 
suspension,  and  after  their  refusing  so  to 
do,  and  within  three  days  after  demand 
thereof,  if  no  notice  of  appeal  be  gtvea, 
may  direct  the  same  to  be  levied  by  dis- 
tress, with  40«.  costs ;  but  if  such  costs 
and  charges  exceed  20/.,  the  party  grieved 
may  appeal  to  the  next  general  quarter 
sessions." 

19^  Before  the  above  statute  9  G.  1.  c.7.  the 
allowance  of  costs  upon  an  appeal  from  an 
order  of  removal,  was  in  the  discretion  of 
the  sessions,  Rex  v.  Justices  of  Nottingham^ 

ii.  pi.  1011. 

20.  But  now  the  Court  of  King's  Bench  will 
grant  a  mandamiu  to  the  sessions,  com- 
manding them  to  allow  such  costs  and 
charges  as  appear  to  them  just  and  rea/- 
sonable,  St,  Mary  Nottingham  v.  Kirkiing* 
ton,  ii.  pi.  101  SI. 

21.  An  order  of  sessions  directing  costs  and 
charges  to  be  paid  need  not  state  the  sums 
expended,  Maidenbradley  v.  Wal&ngford, 

ii.  pi.  1013. 

22.  The  sessions  cannot  order  costs  on  the 
mere  adjournment  of  an  appeal.  Rex  v, 
Stansfield,  ii.pl.  1014. 

23.  Nor  can  they  direct  the  costs  to  attend 
the  event  of  another  presumed  appeal. 
Rex  V.  Great  Chart,  ii.  pi.  1015. 

24.  If  a  sessions-case  be  sent  down  to  be  re- 
stated, and  the  prosecutor  abandon  it 
when  it  is  returned,  the  court  of  king's 
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beadi  will  ditcbarge  lut  neomitaaee  for 
ttr  eottt :  bat  if  he  dispute  tne  ameodeti 
order,  dtef  will  not,  Sae  t.  EdgeiMrllt, 
ii.  pi.  1016. 
iS.  BfSO.9.  e.i9.  "the  penon  removing 
■B  onlcr  miut  mtcr  into  a  recogniiance 
of  sol,  to  prcMeeute  the  certiorari  at  hin 
own  eottM  and  chargci  with  ellect,  without 
«il£il  deivf,  and  to  paj  the  pvt^  in  wboie 
faraurtfaecttder  wBi  made,  within  a  month 
after  the  «aine  dull  be  eonfinneil,  hi*  full 

Cott*,"  &c. 

te.  Bj  sa  G.S.c.4i.  §G."theMHion«thiill 
fraa  time  to  time  direct,  what  ralci  and 
allowBDcea  per  mile  or  otherwiie,  ihall  be 
■ada  f«r  paning  vagnnti." 

CUSTOMARY  HiRING. 
AcScTTUMBNT  Bv  HiuMo  AND  Seiticg. 

CUSTOMS. 

>•  A  ^Htom-houic  officer  ii  exempted  from 
■ernog  the  office  of  oveneer,  tboi^h  he 
hv  not  his  writ  of  privil^e  at  the  time, 
Ser  T.  Warner,  i.  pi.  16. 

X.See  alio  Kaimotid  t.  SU  BolokA'i, 
JUgte.  i-pfll. 

D. 
DAIRY. 


I-  Reoting  ft  Atarj  is  renting 
M  to  give  the  tenant  a  settlement,  Rei  v. 
mdletrentJiide,  ii.pl.  137. 

L  So  ti  renting  90  cows  at  3/.  lOr.  a  fcar 
(ach,  to  be  fed  in  certain  grounds  belong- 
iag  to  the  owner,  excluuve  of  any  other 
cmle.  Rer  t.  TofyuJd/e,  ii.  pi.  139. 

I.  Renting  a  durj  (including  the  cows  and 
Hieir  pasture)  at  above  i  Of.  a  fear  in  value, 
>31  not  confer  a  Kttlemetit,  if  the  annual 
Ttloe  of  the  lands  on  which  the  cows  were 
to  be  dmutured  be  under  id.  a  year, 
ter  •.  JaitttoorlA, 


EST.  IDUftm. 

premium  for  the  auignmen^  Her  v.  Ea$l 
Bridgford.  ji,  pU  $51. 

S.  But  the  imtniroeni  by  which  a  widow 
and  executrix  assigns  ner  husband's  ap- 
prentice to  a  newmmtcr.muit  bettunped, 
Ber  V.  St.  PapJ,  Bedford.  ii.  pi.  604. 

4,  But,  generally  speaking,  the  death  of  the 
master  disiulves  the  contract  of  t^tpreo- 
ticeihip,  i.  p.  539  to  S*4. 

And  see  title  ArrasMTici. 

DISSENTBRS. 

1.  By  I  W.&M.  c.ib.St,  "persons  dis- 
scntinj;  from  the  church  of  Euglaod,  who, 
on  being  chosen  to  the  office  of  overteer, 
or  to  any  other  pari«h  or  ward  office.shBli 
temple  to  take  the  oaths,  may  execute 
the  office  by  deputy." 

2.  By  1  W.  ft  M..  c.  18.  §  4.  "  diuenting 
ministers  are  exempted  from  serving  the 
offices  of  churchwarden,  oveneer  of  the 
poor,   and  any   olher  parochial  or  ward 

3.  Therefore  a  baptist  preacher  who  hat 
conformed  to  the  statute  is  exenmt,  al- 
though with  the  profession  of  his  mmistir, 
he  at  the  same  time  it  engaged  in  the  tnulo 
of  a  hop-merchant,  Kenward  v.  J'nmc/cx, 

i.pl.  18. 


I.  By  43  Eliz.  c  B.  5  10.  "  the  penalty  of 
^■v^ouiulf  imposed  on  justice* lorn^IecC- 
ing  or  refusing  to  appoint  orerseert,  shall 
be  levied  by  the  churehwardens  and  over- 
seers or  any  of  them,  by  distress,  by  war- 
rant from  the  quarter  sessions." 

e.  By  17G.B.  c.  38.  5  14.  "  the  penalty  of 
any  sum  not  exceeding  five  pounds,  nor 
less  than  forty  shillings,  is  inflicted  on 
every  churchwarden  and  overseer  who 
shall  disobey  the  directions  of  this  act, 
to  be  levied  by  distress  and  sale  of  the 
offender's   goods,   by   warrant   from    the 
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DEATH. 

1.  'Hie  death  of  the  master  of  an  apprentice 
■o  Far  discharge*  the  apprentice  from  his 
mdflDttirei,  that  if  be  anerwardt  hire  him. 
Klf  a*  a  Ecrvant  to  another  master  for  a        paym 
ytmr,  and  serve  a  year,  he  thereby  gains  a  '     ' 

tettlemcnt,  Bejr  t.  Eatring,        ii.  pi.  S41. 

1.  Bat  if,  after  his  master's  death,  be  con- 
tinsie  with  his  widow,  and  sbc  assign  him 
over  to  another  matter,  be  gains  a  settle- 
ment noder  the  indenluret  by  serving  tuch  > 
Mcood  natter,  although  hit  first  master's  ' 
widmi  doe*  not  adnnnuw,  «fff/  recarea  a  I 


J.  By   43Elii.  C.8.  §4.     "  the     church* 

ii.  pi.  lis.        wardens  and  overseers,  or  any  of  them, 

j      by  warrant  from   two  justices,  may  levy 

I      the  monies  assessed  for  a  pooi'i  rale,  and 

all  arrearages  of  the  same,  by  distress  and 

sale  of  [be  offender's  goods;  and,  in  defect 

of  such  distress,  two  jnttices  may  commit 

such  offender  to  the  common  gaol  until 


It  tber 


4.  And  by  IT  G.2.  c.3B.  5  7.  "  the  goods  of 
any  person  who  is  assessed  and  reiuset  to 
pay,  may  be  distrained,  not  only  in  the 

Elacc  for  which  the  assessment  was  made, 
ut  in  any  other  place  within  the  tame 
county  or  precinct,  if  sufficient  distress 
cannot  be  ttierc  found,  on  oa^  iind«  \)«>, 
fore  a  justice  of  the  peue." 
d  4 


JMmu,] 


DIGEST. 


[Ditirm. 


6.  By  1 7  G.  9.  C.58.  $  1 U  ^  succeeding  over- 
feers  may  levy  by  distress,  the  arrears  due 
in  the  time  of  their  predecessors." 

6.  By  17  G.3.  C.58.  §  18.  ^  the  distress  may 
be  made  on  the  goods  of  the  succeeding 
tenant,  in  the  same  manner  as  if  the  pre- 
ceding tenant  had  not  removed,  or  as  if 
the  succeeding  tenant  had  been  originally 
rated  and  assessed  to  such  rate ;  but  the 
sum  levied  shall  only  be  in  proportion  to 
the  time  such  succeeding  tenant  has  occu- 
pied the  premises ;  which  said  proportion, 
in  case  of  dispute,  shall  be  ascertained  by 
two  justices  of  the  peace.*' 

7.  And  by  27  G.  9.  c.  20.  **  the  justices  grant- 
ing the  warrant  for  such  distress,  shall 
therein  order  and  direct  the  goods  and 
chattels,  so  to  be  distrained,  to  be  sold 
and  disposed  of  within  a  certain  Ume  to 
be  limited  in  such  warrant,  not  less  than 
four  nor  more  than  eight  days" 

8.  By  97  G.9.  C.20.  **  the  officer  making 
the  distress  shall  deduct  the  charges  from 
the  sum  levied,  and  after  reserving  the 
sum  due,  return  the  overplus  to  the 
owner." 

9.  By  98  G. 5.  c. 49.  '^justices  of  adjoining 
cotmties  may  act." 

10.  By  33Q.3,  C.55.  §  5.  **  if  sufficient  dis- 
tress cannot  be  found  in  the  jurisdiction 
of  the  justice  granting  the  warrant,  on 
oath  made  thereof  by  one  witness  before 
any  other  justice,  he  may  indorse  the  war- 
rant, and  thereby  authorize  the  officer  to 

.  make  the  distress  in  the  jurisdiction  of 
such  justice." 

11.  Worlring  tools  in  a  shop  may  be  dis- 
trained for  the  poor's  rate,  Edgcomb  v. 
SparkeSf  i.  pi.  256. 

19.  So  also  money  may  be  distrained  as  well 
as  goods.  East  India  Company  v.  Skinner, 

).  pi.  357. 

13.  So  also  wearing  apparel,  although  it  be 
that  which  the  party  daily  wear,  may  be 
distrained,  Bissert  v.  Caldwell, 

i.  pi.  956.  (n.) 

14.  Bo  also  beasts  of  the  plough  are  distrain- 
able  for  the  poor's  rate,  although  there 
were  other  distrainable  goods  sufficient  on 
the  premises,  Hulchins  v.  Chambers, 

i.  pi.  264. 

15.  And  in  general  all  those  articles  which 
were  protected  from  distress  by  the  com- 
mon law,  which  considers  the  goods  taken 
as  a  pledge^  may  be  distrained  under  any 
of  tnose  statutes  which  authorize  the 
goods  to  be  sM,  Edgcomb  v.  Sparks, 

i.  pi.  256. 

26.  Ail  the  daily  wearing  apparel  of  the  wife 
and  children  of  the  party  while  they  were 
in, bed,  Bisseri  v.  Caldwell,      i.  pi.  256  ». 

//«  So  also  beait9  of  the  plough  are  seiiible 


under  a  distress  for  the  pooi^s  rate,  al- 
though there  are  other  distrainable  goods 
of  sufficient  value  on  the  premises, 
Hulchins  v.  Chambers,  i.  pi.  964. 

18.  A  warrant  to  levy  a  poor-rate,  directed 
to  tbe  constable  of  A.,  where  the  party 
had  land,  but  no  goods,  was  executed  b^ 
the  constable  of  A,  in  the  adjoining  parish 
of  B^  where  the  party  had  goods ;  and  by 
Holt  C.  J.,  the  levy  was  well  nmde, 
Hampton  v.  Lammas,  i-  pi.  958. 

19.  But  goods  taken  on  a  distress  for  a 
poor-rate  for  hinds  not  in  the  occnpation 
of  the  party  rated,  may  be  raplevietl 
though  tne  sessions  have  confirmed  the 
rate;  for  to  assess  a  man  for  what  he 
does  not  occupy  is  an  excess  of  jurisdic- 
tion, Milward  v.  Caffin,  i.  pi.  ^S6, 

20.  A  distress  cannot  be  made  lor  non-pay- 
ment of  a  rate  made  subse<}oent  to  the 
granting  of  the  warrant,  althoitgh  the 
warrant  is  general,  to  distrain  for  such 
rates  as  are  made  during  the  year,  Tracey 
V.  Talbot.  i.  pi.  959. 

21.  But  a  dbtress  mav  be  levied  on  a  war- 
rant made  before  the  term  for  which  the 
rate  is  made  is  expired^  Charlewood  v. 
BeH,  i.  pi.  961. 

29.  A  distress  cannot  be  made  until  the 
payment  of  the  rate  has  been  regularly 
demanded;  for  the  43Eliz. c.2. $4.  says, 
it  shall  be  made  ^  on  every  one  tnat  shall 
refuse  to  contribute  according  as  they 
shall  be  assessed,"  i.  pi.  964. 

95.  And  the  party  assessed  must  be  niro- 
rooncd  and  heard,  before  a  warrant  of 
distress  can  issue  to  levy  the  rate,  Bejr  v. 
Benn,  i.  pi.  969. 

94.  For  the  granting  a  warrant  of  distress 
to  levy  a  poor  rate,  is  a  judicial  and  not 
merely  a  ministerial  act,  Harper  v.  Carr, 

i.  pi.  971. 

95.  So  the  personal  representatives  of  the 
party  liable  to  pay  the  rate,  ought  to  be 
summoned  before  a  distress  is  made  on  the 
goods  of  their  testator  or  intestate,  Stevens 
V.  Evans,  i.  pi.  5i65. 

96.  A  second  distress  for  a  poor*s  rate  mav 
be  taken  under  the  same  u^orran/,  although 
enough  might  have  been  taken  on  tSe 
first  distress,  Hulchins  v.  Chambers. 

i.  pL  964. 

27.  And  if  an  excessive  distress  be  made^  the 
party  may  have  recompense  for  the  injury 
by  a  special  action  grounded  on  the  statute 
of  Marlbridge,  Hulchins  v.  Chambers, 

L  pi.  264. 

28.  In  an  action  of  replevin,  the  justices 
who  issued  the  warrant  of  distress  need 
not  be  joined ;  but  in  a  common  action 
of  trespass,  in  cases  where  the  justice  has 
a  general  jurisdictiony  and  the  ofiieer  is 
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bound  to  obey  his  warrant,  the  justices 
Bust  be  incliMiedy  9  fit.  Rep.  1950. 

S9.  The  Court  in  one  instance  granted  a 
mmRiamu*  to  justices,  to  assign  a  warrant  of 
ilbtreiS»  Rrjt  v.  Justices  if  Mtddiesex, 

i.  pi.  iG2. 

M.  Bat  now  this  writ  only  lies  rommanding 
them  to  receive  such  informations  and 
complaints,  as  have  been  or  shall  be  luid 
before  ihcoi  against  such  persons  as  have 
nqeiected  or  refused,  or  shall  n^lect  or 
rei'use  to  pay  the  sum  respectively  assessed 
on  them,  by  a  certain  rate  or  assessment 
of  sBch  a  time  for  the  relief  of  the  poor, 
and  to  proceed  thereupon  to  lev^  the  said 
feFual  soms.  Rex  v.  Bchh^        i.  pi.  S69. 

51.  Nor  will  the  Court  grant  it,  if  it  appear 
that  the  direction  of  the  statutes  have  not 
been  complied  with ;  as  if  the  rate  was 
not  puUished  in  the  church  on  the  Stmdai/ 
next  after  it  was  allowed,  pursuant  to 
17  G.9.  c.3.  $  1.;  for  in  such  case  the  rate 

.  is  a  DulUtyy  and  payment  under  it  cannot 
be  enforced,  although  the  party  has  not 
appealed  to  the  sessions,  Res  v.  New- 
eomb€^  L  pi.  268. 

5^  Sue  the  defect  in  the  rate  must  be  such 
as  is  radical,  or  destro)'s  the  rate  itself; 
for  a  defect,  at  applied  merely  to  the  in- 
equality of  a  rat^  will  not  avoid  the  war- 
rsmt  of  distress,  Uutchins  v.  Chambers, 

i.  pi.  264. 

83.  And  if  the  party  rated  has  not  appealed 
to  the  se»iiions,  the  overseers  cannot  be 
guilty  of  tresspass  in  distraining  for  the 
rate»'although  it  is  objectionable,  Durrant 
V.  Bo9^^  i.  pi.  270. 

34.  By  9  G.3.  c.37.  *<  the  penalty  inflicted 
on  overseers  for  making  payments  to  the 
poor  in  base  coin,  shall  be  levied  by  dis- 
tress and  sale.'* 

35.  Qm»  Whether  the  penalty  inflicted  by 
43£iix.c.S.  on  an  overseer  for  neglecting 
to  attend  the  montlily  meetings  in  the 
church,  to  consult  with  respect  to  the  or- 
dering of  the  poor,  can  be  levied  by 
dialrcMs  until,  on  personal  notice  of  his 
neglect,  he  has  been  adjudged  guilty.  Rex 
V.  Hannan^  i.  pi.  -376. 

36.  The  authority  given  to  justices  to  grunt 
a  warrant  of  distress,  does  not  take  away 
the  common  mode  of  proceeding  by  in- 
dictnnent,  for  disobedience  to  the  act  of 
parliament.  Rex  v.  Robinton,      i.  pi.  455. 

37.  By  5  G.  1.  C.8.  **  the  penalty  on  persons 
mnoing  away  and  leaving  their  families 
chargeable  to  the  parish,  may  be  levied 
by  distress." 

38.  By  15  &  14  Car.S.Ck  12.  $  19.  "  so  much 
of  the  goods,  efiiscts,  and  profits  of  Innd, 
of  the  puiaiive  father  or  lewd  mother  of  a 
katiard  ehUd^  as  shall  be  ordered  by  iufo 


justiees,  may  be  seized  by  the  parish 
officers  towards  the  maintenance  of  the 
child,  and  the  sessions  may  order  them  to 
dispose  of  the  goods/'  &c. 

39.  By  8&9W.j.c.30.$5.  "  the  penalty 
of  10/.  imposed  on  refusing  to  take  a 
parish  apprentice,  may  be  levied  by  distress 
and  sale." 

40.  By  2&5  Ann. C.6.  $18.  "  all  penalties 
and  forfeitures  respecting  apprentices  put 
out  to  persons  in  the  sea^service,  to  be 
levied  by  distress  and  sale." 

41.  By  28  G.  3.  c.48.  §11.  <'all  penalties 
and  forfeitures  respecting  apprentices  put 
out  to  chimnetf-sweepers,  shall  be  levied  by 
distress  and  sale." 

42.  But  by  28  Qh,  c.  48.  §  19.  «  no  war- 
rant  of  distress  shall  issue  under  this  act 
until  six  days  after  conviction,  and  an 
order  served  upon  the  offender  to  pay  tho 
penalty,  costs,  and  charges." 

43.  By  3  G.  2.  c.  28.  '^  overseers  shall  be  re- 
imbursed such  reasonable  charges,  as  they 
may  have  been  put  to  in  maintaining  and 
removing  certificated  persons,  which  said 
charges,  when  ascertained  and  allowed  by 
a  justice  of  the  peace,  shall  be  levied  by  dis- 
tress and  sale  of  the  goods  and  chattels  of 
the  churchwardens  and  oversoers  of  the 
parish,  to  which  such  certificate  persons  arc 
removed." 

44.  By  5 Will. 3.  ell.  §10.  *<the  penalty 
of  5/.  imposed  on  parish  officers,  for  neglect- 
ing to  receive  a  pauper  regularly  removed 
from  another  parish,  shall  be  levied  by  dis- 
tress and  sale." 

45.  By  8  &  9  Will.  3.  c.  3.  **  the  sessions,  on 
appeal  from  any  order  of  removal,  may 
award  costs  and  charges  to  be  paid  by  the 
person  ogainst  whom  the  appeal  is  clcter- 
mined,  to  be  levied  by  distress  and  sale  of 
the  goods  of  the  person  that  is  ordered  to 
pay  and  ought  to  pay  the  same." 

46.  By  9G.  1.  c.  T.  §  9.  **  the  sessions  may 
order  the  respondent  parish,  on  an  appeal 
against  on  order  of  removal,  to  pay  so 
much  as  shall  have  been  expended,  be- 
tween the  removal  and  appeal,  to  be  levied 
by  distress  and  sale." 

DOWER. 

1 .  The  widow  of  a  man  who  dies  seised  of  a 
house,  g»ins  a  settlement  by  a  residence  of 
40  dap  in  right  of  her  dower;  but  she 
cannot,  by  such  an  estate,  communicate 
a  settlement  to  a  second  husband,  until 
dower  be  assigned,  Rex  v.  Painswick, 

ii.  pi.  627. 

2.  A  widow,  by  residence  during  her  qva- 
i      rantinCf  gains  a  settlement  for  herself,  and 

for  those  of  her  chiUlren  ni)V\o  «it«  tvqx. 
eiDancipoted,  although  by  occas\oii«3i««^ 
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ration,  they  d6  n6t  reside  with  her  on  the 
estate  during  the  40  days.  Res  y.  Long 
Wktenhamp  u.  pi  55. 

EMANCIPATION. 
See  potty  SETTLEMENT  BY  Paaemtage,  §  lii. 

ENGINE. 

1<  The  profits  arising  from  an  engine  or  ma- 
chine, erected  in  tne  street  leading  to  and 
communicating  with  a  house,  for  the  pur- 
poseof  W€»ghingcarriages  and  receiving  toll 
thereon,  are  rateable^  the  poor,  Rex  v. 
InkabUants  of  St.  NicmUu,  Gloucester, 

i.  pi.  180. 

9.  The  profits  of  the  London  Bridge  waters 
taorki,  are  rateable  to  the  poor,  Atknu  v. 
Dttoisy      ^        ^  i.  pi.  186 ». 

9.  A  house,  in  which  there  is  Sicardsng-engme 
for  manufacturing  cotton,  is  rateable  to 
the  poor  for  the  profits  produced  by  work- 
ing the  machine.  Rex  ▼.  Hogg,    i.  pi.  186. 

ERROR. 

1.  By  5  G.  9.  c.  1 9.  *'  upon  all  appeals  against 
orders  or  judgments  of  justices,  the  ses- 
sions may  amend  defects  of  form." 

^.  Therefore  they  may  alter  the  name  of  the 
place  of  removal  to  the  name  of  the  place 
of  settlement,  if  the  error  appear  to  have 

.  been  the  mistake  of  the  clerk,  Rex  v.  Slar^ 
row  on  the  Hill,  ii.  pi.  935, 

9.  But  they  cannot  amend  an  order  m  mat- 
ter of  substance.  Rex  v.  Great  Bedwin, 

ii.  pi.  934. 

4.  As  if  it  do  not  distinctly  appear  upon  the 
face  of  an  order  of  removal,  that  the  jus- 
tices had  jurisdiction,  Bex  v.  Chilvers  Cot- 
ton, ii.  pi.  905. 

6.  The  court  of  king's  bench  will  not  quash 
an  order  of  sessions,  except  for  error  of 
form.  Anonymous,  ii.  pi.  1000. 

6.  The  court  will  not  send  an  order  of  ses- 
,    sions  back  to  be  rectified  by  the  minutes 
of  the  sessions,  unless  the  error  be  clearly 
established.  Rex  v.  Bradenham,  ii.  pi.  990. 

ESTATE. 
See  Settlement  bt  Estate. 

EVIDENGE. 

1*  Inhalntants,  rated  or  liable  to  be  rated, 
&c,  are  competent  witnesses  for  or  against 
their  parishes,  54  G.  9.  c.  170.  §  9. 

5.  On  an  indictment  against  overseers  for  re- 
fusing to  take  upon  them  the  ofiice,  or 

..  fiw  wilhUjr  aeg]ecling  their  duty,  the  pro- 


secutor must  produce  the  appointment 
under  the  hands  and  seals  of  two  justices; 
for  parol  evidence  is  not  sufficient,  Rex^, 
Arnold  {Sed  qu,)  i.  pi.  77. 

3.  The  court  of  lung's  bench  will  not  grant 
a  mandamus  to  appoint  overseers,  unless 
evidence  be  given  that  the  place  in  ques- 
tion is  reputed  to  be  a  vill.  Rex  v.  Justices 
of  Bedfordshire,  i.  pi.  58. 

4.  The  court  of  king's  bench  will  not  re* 
ceivc  evidence  to  controvert  a  fact  found 
by  sessions.  Rex  v.  Ronton  Abbey,  i.  pi.  6S. 

5.  For  if  the  sessions  expressly  mid  a  fisict, 
although  thev  appear  to  have  drawn  their 
conclusion  from  wrong  premises,  the 
parties  are  bound  by  it.  Rex  t.  Jlfmd&m- 
Hampton,  i.  pi.  285. 

6.  An  appointment  of  overseers  cannot  be 
made  under  12  Car.  2.  c,2,  unless  evi- 
dence be  given  that  the  separate  township 
cannot  derive  the  benefit  of  43  Eliz.  c.  2. 
Peart  v.  Westgarth,  i,  pi.  54. 

7.  Same  point,  Rex  v.  Uttoxeter,     i.  pi.  57. 

8.  Where  a  parish  consists  of  several  town- 
ships, some  of  which  maintain  their  own 
poor,  and  has  immemorially  had  more 
than  four  overseers,  this  is  evidence  that 
they  cannot  have  the  benefit  of  the  49BliE. 
c.  2.  and  entitles  each  township  to  have 
separate  overseers,  Rex  v.  HorUm, 

i.  pi.  61. 

9.  Same  point.  Rex  v.  Leigh,  i.  pi.  69. 

10.  See  also  Rex  v.  Newdl,  i.  pL  64. 

11.  To  state  upon  an  appeal  against  the  ap« 
pointment  of  overseers,  that  those  whose 
acts  are  thereby  complained  of  are  jus- 
tices, is  an  admission  of  their  jurisdiction. 
Rex  V.  Flisher,  i.  pi.  72« 

12.  The  landrtax  is  not  good  evidence,  with 
respect  to  assessing  the  poor's  rate.  Rex 
V.  Clerkenwell,  i.  pLl22. 

19.  The  sessions  in  stating  a  special  case, 
cannot  suppress  evidence  of  a  particular 
fact,  in  order  to  bring  a  general  question 
before  the  court.  Rex  v.  Hiil,     i.  pi.  289. 

14.  On  an  appeal  a^inst  a  poor-rate,  on  the 
ground  that  certam  persons  are  omitted  to 
be  rated,  a  parishioner  who  is  liable  to  be 
rated,  but  who  in  fact  is  not  rated,  is  a 
competent  witness  to  prove  the  ratealnlitj 
of  the  appellants.  Rex  v.  Prosser, 

4T.R.17. 

15.  So  on  an  appeal  against  an  order  of  re- 
moval, on  a  settlement  by  renting  a  tene- 
ment, the  owner  of  the  house,  though  a 
housekeeper  in  the  same  parish,  but  not 
assessed  to  the  poor  rate,  may  be  a  wit- 
ness, Rex  V.  South  Lynn,         ii.  pi.  1031. 

16.  In  an  appeal  between  the  parishes  of 
A*  and  B.,  the  former  ma^  call  an  inha- 
bitant of  the  latter;  who  is  not  only  not 
rated,  but  receives  relief  and  coropdf  him 
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to  be  czamioed  as  a  witness,  JS^jr  v.  LUUe 
Lmmiey,  6T.K.  157. 

17.  An  iobabitant  oF  a  parish,  who  is  not 
rated,  is  a  competent  witness  on  an  appeal 
between  that  parish  ana  another.   Id.  iM. 

18.  If  a  party  appeal  asainst  a  poor-rate,  on 
the  ground  tnat  he  has  no  rateable  pro- 
perty in  the  parish,  the  respondents  must 
fint  establish  their  case,  Hcjg  v.  Newbury, 

i.  pi.  995. 

19.  The  &ct  of  personal  property  having 
been  rated  one  year  is /)rijiff^,/%ictff  evidence 
that  it  is  productive,  and  therefore  rate- 
able tlie  next,  and  if  not  contradicted  by 
other  evidence,  is  sufi&cient  to  warrant 
the  justice  in  deciding  that  it  should  be 
then  rated,  Bex  v.  J^riingion,    i.  pi.  S06. 

sa  By  7  Jac.  1.  c  5.,  and  21  Jac.  1.  c.l2. 
**  an  overseer  of  the  poor  on  trial  of  an 
action  brought  against  him  for  any  thing 
done  in  his  official  capacity,  may  give  the 
special  matter  in  evidence." 
21.  By  3  W.  &  M.  c.  1 1.  $  IS.  *'  in  all  actions 
brought  against  churchwardens  or  over- 
seen for  misapplication  of  the  parish  mo- 
ney, the  evidence  of  the  parishioners,  or 
aoy  of  them,  other  than  such  as  receive 
alms,  or  any  pension,  or  gift  out  of  such 
monies,  shall  be  admitted." 
23.  So  persons  not  assessed  to  the  parish 
rues,  though  liable  to  be  rated,  are  good 
witnesses  on  an  appeal  against  order  of 
removal,  Bex  v.  South  Lynn,  ii.  pi.  1031. 
S5.  But  persons  appointed  by  act  of  parlia- 
ment governors  and  directors  of  the  poor 
of  a  certain  parish,  and  made  liable  upon 
appeal  against  a  rate  made  by  them  to  the 
payment  of  costs,  in  case  the  sessions 
should  award  any  to  the  appellant,  can- 
not be  witnesses  on  such  appeal,  though 
in  truth  only  tntsiees,  and  entitled  to  be 
reimbursed  such  costs  out  of  the  parochial 
fund  ;  for  they  arepariiei  to  the  causcj  and 
liable  to  the  costs  in  the  first  instance, 
Bex  ▼.  Si,  Mary  Magdalen^      ii.  pi.  1033. 

«4.  By  13  &  14  Car.  2.  c.  12.  §  20.  "  if  any 
person  be  sued  under  this  act  (respecting 
bastard  children),  such  person  may  give 
the  special  matter  in  evidence." 

S5.  By  6  G.2.  C.31.  **  the  evidence  of  the 
mother  of  a  bastard  child,  is  sufficient  for 
an  order  of  filiation." 

^6,  The  examination  of  a  pregnant  woman 
taken  before  a  justice  of  peace  under 
«  G.  S.  c  31.  is  admissible  evidence  on  an 
application  to  the  quarter  sessions,  to  make 
an  order  of  filiation  on  the  putative  father, 
even  though  the  woman  die  before  such 
application  can  be  made,  Rex  v.  Raven" 
stone,  i.  pi.  545. 

27.  What  shall  be  considered  evidence  of 
baitardy  in  geotin),  ^  Z^*  4S4^ 


28.  What  shall  be  presumptive  evidence  of 
bastardy,  Foxcroffn  case,  i.  pi.  490. 

29.  To  make  the  child  of  a  married  woman 
a  bastard,  evidence  must  be  given  that 
the  husband  had  no  access  for  nine  months, 
previous  to  its  birth,  Murray's  case, 

i.  pL  49S. 

30.  Children  bom  under  a  second  supposed 
marriage,  during  the  life  of  the  fintt  and 
legal  husband  are  bastards,  if  it  appear 
that  he  had  no  access.  Rex  v.  Si,  Brtde's, 

i.  pi.  494. 

31.  And  it  is  not  now  necessary  to  prove 
that  the  husband  was  beyond  the  seas; 
for  if  no  access  be  proved,  the  children 
are  bastards,  althougn  the  husband  was  in 
England  during  'the  whole  time,  Pendrel 
V.  Fendrel,  i.  pi.  497. 

32.  But  evidence  of  criminal  conversation 
alone,  is  not  sufficient  to  bastardize  the 
issue  of  a  married  woman,  Bex  v.  Brown, 

i.  pi.  495. 

33.  On  an  issue  out  of  chancery  to  try  the 
legitimacy  of  the  defendant  in  a  cause, 
the  mother  may  be  examined  to  prove 
that  the  child  was  not  her  husband's;  but 
after  her  death  her  declarations  to  this 
effect,  are  not  evidence,  Clerk  v.  Wright^ 

i.  pL  496. 

34.  For  though  the  general  decUirations  or 
the  answer  of  a  parent  in  chancery  are 
good  evidence,  after  the  death  of  such 
parent,  to  prove  that  a  child  was  born 
before  marriage,  they  are  not  evidence  to 
prove  that  a  child  born  in  wedlock  is  a 
ooitard,  Stevens  v.  Mots,  i.  pi.  505. 

35>  Mere  improlmbility  that  the  husband 
was  not  the  father,  is  not  sufficient  to 
bastardize  issue,  Lomax  v.  Holmden, 

i.  pi.  498. 

36.  The  reputed  father  of  a  bastard  may 
give  evidence  that  he  was  not  married  to 
Its  mother,  because,  whether  he  is  the  le- 
gitimate or  natural  father,  his  evidence 
does  not  discharge  him  from  the  mainten- 
ance of  it,  Rex  V.  St.  Peter's,       I  pi.  499. 

37.  And  although  a  married  woman  may, 
on  a  question  of  bastardy,  give  evidence 
of  criminal  conversation,  yet  she  shall  not 
be  allowed  to  prove  the  non  acceu  of  her 
husband,  Bex  v.  Beading,  i.  pi.  500. 

38.  And  therefore  an  order  of  bastardy  can- 
not be  made  on  the  testimony  of  a  mar- 
ried woman  only,  Bex  v.  Booke,  i.  pi.  504. 

39.  But  the  mother  is  a  competent  witness 
to  prove  the  illegitimacy  ot  her  children, 
Rex  v.  Bramley,  ^       i.  pi.  507. 

40.  A  woman  cannot  give  evidence  of  the 
uon»acces8  of  her  husband  to  bastardize 
her  issue,  although  he  be  dead  at  the 
time  of  her  examination  as  aV\ltvea*,  Rex 
v.Jfea,  \\.vVA^^. 
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41.  But  the  child  of  a  married  woman  may 
be  proved  a  bastard,  by  other  evidence 
than  that  of  the  husband's  non-access, 
T^mpson  v.  Sauf,  i.^  pi.  506. 

49.  The  law  always  presumes  against  the 
commisfiion  of  crimes,  and,  therefore, 
where  a  woman,  12  months  after  her  first 
husband  was  last  heard  of,  married  a 
second  husband,  and  had  children  by 
hhn}  held,  on  appeal,  that  the  sessions 
did  right  in  presuming  primA  facie,  that 
the  fint  husband  was  dead  at  tnc  time  of 
the  second  marriage,  and  that  it  was  in- 
cumbent on  the  party  objecting  to  the 
second  marriage  to  give  some  proof  that 
the  first  husband  was  then  alive,  JRex  v. 
Twming,  i.  pi.  509. 

43.  The  evidence  oC  a  parish  r«jgtf/rr  cannot 
be  contradicted  by  the  day^Sook,  May  v. 
May,  i.  pi.  501. 

44*  No  evidence  shall  be  admitted,  on 
making  a  second  order,  to  bastardize  the 
children.  Rex  r.  JVoodchester,     i.  pi.  505. 

45.  An  order  of  bastardy  must  be  made  on 
the  ^vA  poce  testimony  of  witnesses ;  it 
cannot  be  made  on  affldawi,  JRex  v.  CW- 
bert,  i.  pi.  568. 

46.  An  order  of  sessions  reciting  that  it  was 
made  on  full  hearing,  implies  that  it  was 
made  on  evidence  of  the  merits.  Rex  v. 
Terhm,  i.  pi.  611. 

47.  When  there  is  conflicting  evidence  for 
the  tessions  to  decide  upon,  and  they 
draw  a  conclosion  one  way,  the  court  will 
i\otd\e!t\\x\}\kyRexy,  Mildtnhall,  ii.  pi. 475. 

48.  The  birth  of  a  bastard  in  a  parish,  is 
frimAfaeie  evidence  that  its  settlement  is 
m  such  parish,  Rex  v.  Woodford,  ii.  pi.  29. 

40.  Hearsay  evidence  of  the  declaration  of 
a  deceased  father  as  to  the  place  of  birth 
of  his  bastard  child  is  not  admissible  to 
prove  the  btrth  settlement  of  such  child. 
Rex  V.  Erith,  li.  pi.  l  a75. 

B(k  The  sessions  may  receive  parol  evidence 
of  an  apprenticeship,  in  onJcr  to  draw  a 
conclusion  of  the  fact,  whether  the  binding 
was  by  indenture  or  not,  Rex  v.  East 
KnoyU,  ii.  pi.  595. 

51.  For  an  apprenticeship  can  only  be 
proved  by  the  production  of  the  inden- 
ture, or  by  giving  evidence  that  it  existed. 
Rex  V.  HvlLeekf  ii.  pi.  599. 

52«  Unless  an  indenture  of  apprenticeship 
be  first  proved  to  be  lost,  the  sessions 
cannot  admit  parol  proof  of  its  contents. 
Rex  V.  CoMtleton,  it.  pi.  605. 

See  also  Rex  v.  Si,  HelefCs,       ii.  pi.  600. 

$Z.  It  is  not  necessary  to  prove  the  execu- 
tion of  an  indenture  of  apprenticeship,  by 
the  maaer  of  the  apprentice.  Rex  v.  Rib- 
Chester,  ii.  pl«  554. 

See  Jicr  r«  Hatighian  le Spring,  ii.  pl«  284. 


54.  In  order  to  establish  o  letUement  by 
apprenticeship,  it  was  proved  that  the  in- 
denture was  only  d(  one  part,  and  that 
upon  application  to  the  pauper,  who  was 
then  ill,  and  died  soon  afterwards,  to  know 
what  had  become  of  it,  he  declared  that 
when  the  indenture  expired  it  was  given 
to  him,  and  he  burnt  it  long  since ;  and  it 
was  also  proved  that  enquiry  was  made  of 
the  executrix  of  the  master,  who  said  that 
she  knew  nothing  about  it :  held  that  diis 
proof  was  sufficient  to  let  in  parol  evidence 
of  the  contents  of  the  indenture^  Rex  v. 
Morton,  ii*  pi.  906, 

58,  Where  upon  appeal  against  an  order  of 
removal,  the  appellants,  in  order  to  shew, 
a  settlement  in  a  third  parish,  called'  the 
pauper  to  prove  that  he  was  bound  ap- 
prentice by  indenture  to  D.  and  served  lo 
the  third  parish,  and  then  produced  the 
indenture;  but  failing  to  prove  the  death 
of  the  subscribing  witness,  so  as  to  entitle 
them  to  prove  his  hand-writing,  proposed 
to  call  the  pauper  to  prove  his  own  exe- 
cution, and  that  of  tne  other  parties  to 
the  indenture,  which  evidence  the  sessions 
rejected  :  held  that  the  sessions  did  well» 
for  the  rule  which  requires  the  sabscribiiig 
witness  to  be  produced,  or  his  absence 
accounted  for,  applies  as  well  to  settle- 
ment cases  as  others,  Rex  v.  Harringworth^ 

xi,  pi.  607. 

SB,  But  where  the  pauper  married  at  the 
time  of  his  being  a  soldier,  and  in  hif . 
examination  under  the  mutiny  hctydeposed 
that  he  had  been  put  apprentice  and  had 
served  out  his  time,  which  fact  was  coii- 
firmcd  by  his  wife  on  her  cxaminatioa.. 
before  the  sessions,  these  Were  held  suf- 
ficient evidence  of  an  apprenticeship.  Rex 
v.  St.  Michael's,  Bath,  iL  pi.  601. 

67,  The  examination  of  a  soldier,  taken 
under  the  mutiny  act,  is  to  be  rectived  as 
evidence  as  to  his  settlement,  even  though 
he  l)e  dead,  or  absent  from  the  kingdoin, 
at  the  time  when  the  appeal  is  tried.  Rex 
V.  Warminster,  ii.  pL  708. 

58.  Indentures  not  stamped  pursuant  to  the 
6  Ann.  C.9. 4  52.  are  void,  and  cannot  be 
given  in  evidence,  Cucrden  v.  Leland, 

u  pi.  64  5«  - 
S.  P.  Rex  V.  Llanvari  Dyffryn  Clwyd, 

i.  pi.  647. 
S.  P.  Rex  w,DUchingham,  ii.  pi.  505. 

S.  P.  Rex  V.  EdgewoHh,  ii.  pK  611. 

59.  Nor  can  an  agreement  between  the  first 
and  second  master  be  given  in  evidence 
unless  it  be  stamped ;  nor  can  parol  evi- 
dence thereof  be  given,  Rex  v.  St,  Favl, 
Bedford,  ii.  pi.  604. 

60.  Where  a  pauper  bad  lenred  a  matler. 
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[EvkiMeem 


uodcr  uofCaoiped  articles  of  ap'eeaicntf 
to  work  with  him  for  three  yean,  at  cer- 
tain rates  of  weekly  wages,  and  under 
certain  covenants,  after  which  he  had 
cootioued  to  serve  his  master  for  four 
yion  longer,  without  cooiiiig  to  anv  new 
agreement ;  though  such  unstamped  writ- 
lag  canooc  be  received  in  evidence  for  the 
purpose  of  proving  the  agreement  between 
the  parties^  yet  the  sessions  may  look  at  it 
br  the  purpose  of  seeing  when  it  ceased 
to  operate,  in  order  to  guide  them  in  rc- 
cdring  parol  evidence  of  service  for  the 
iift  four  years,  at  wages  from  whence  the 
seskioQs  might  presume  a  yearlj^  contract, 
Bex  r«  Pcmd/eton,  u.  pi.  1039. 

CI.  But  indentures  regularly  stamped  arc 
]tnma  ^/acie  jgood,  and  therefore  may  be 
given  in  evidence,  although  the  binding  is 
for  a  less  time  than  the  statute  43  £liz. 
c.  8.  requires.  Hex  y.  Si,  NkhoUu^ 

i.  pi.  631. 

CS.  Ajad  parol  evidence  may  be  given  to 

explain,  whether  a  written  agreement  was 

intendeti  to  constitute  an  apprenticeship, 

or  a  hiring  and  service.  Rex  v.  Lahtdon, 

ii.  pi.  G05. 
63.  Ao  apprentice  who  has  run  away  from 
la%  master,  and  is  apprehended  and  carried 
before  a  justice  of  the  peace,  under  the 
statute  of^  G.3.  c.S5.  cannot  give  in  evi- 
dence, that  the  indentures  were  not  con- 
fi)miable  to  the  directions  of  5  £liz.  c.  4. 
Hrx  v,  Everrdf  i.  pi.  638. 

CI.  If  on  parol  evidence,  indeiituros  be 
proved  to  have  been  cxecutcil,  it  shall  be 
presumed  that  they  were  duly  stamped, 
Sex  V.  East  Knoyle,      ^    ^  i.  pi.  644. 

€5.  Sed  qwBre  ;  for  it  is  said  in  another  case, 
that  on  parol  evidence  of  the  existence  of 
indentures,  sufficient  evidence  must  also 
be  given  for  the  court  to  presume  that 
they  were  regularly  stamped  and  the  duty 
paid.  Rex  v.  Bad6t/,  i.  pi.  649. 

CC.  But  if  an  indenture  of  apprenticeship 
come  out  of  the  hands  of  tne  opposite 
party,  after  notice  to  produce  it,  it  must 
prmS  fade  be  taken  to  have  been  duly 
ezecnted,  and  must  l)e  received  in  evi- 
^oce  without  proof  of  the  execution, 
Rex  T.  Middleioy^  ii.  pi.  60S. 

C7.  Where  J.  G.  was  bound  apprentice  in 
1 764,  in  C^  and  [upon  the  death  of  his 
master  in  1769,  was  assigned  by  the  wi- 
dow by  indorsement  on  the  indenture, 
wherel^  she  acquUtcd  and  assigned  over 
ker  apprcMdke  J,  Cr.  for  all  tlie  remainder 
of  fatt  apprenticeship,  and  J.  G,  served 
ander  such  an  assignment  in  K,,  which 
porihh  for  the  last  seven  years  liml  re- 
gularly relieved  the  family  of  /.  G.  whilst 
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residing  in  anotlier  parish :  held  that  this 
was  evidence  from  which  the  sessions 
ought  to  have  presumed  that  the  widow 
was  executrix  and  capable  of  assigning  the 
apprentice,  and  that  J.  G.  had  acquired 
a  settlement  in  iT.,  and  the  sessions  having 
drawn  a  contrary  conclusion,  this  court 
ouashcd  the  order  of  scMions,  Rex  v. 
Rarnsley,  ii.  p|.  £80. 

68.  Parol  evidence  of  an  order  of  removal 
proved  to  be  lost,  is  sufGcieot,  Rex  v. 
Meiberingham^  ii.  pj.  io32. 

69.  An  order  of  justices  for  removing  the 
m/e  and  daughters  of  a  pauper  to  the 
place  of  their  settlement,  is  supported, 
prima  facie,  by  sliewing  that  the  parish  to 
which  the  removal  was  made,  was  the 
place  of  settlement  of  the  wife  before  the 
marriage.  Rex  v.  Harberloti,     ii.  pi.  1038. 

70.  The  master  of  an  apprentice,  on  being 
examined  at  the  sessions,  need  not  answer 
the  question,  **  Whether  a  parol  agree- 
ment was  not  made  between  nim  and  the 
father  of  the  apprentice,  at  the  time  of 
signing  the  indenture,  that  he  the  master 
should  not  pay  for  the  fir^t  two  years  of 
the  time  certain  monies  per  week,  which 
were  covenanted  in  the  indenture  to  be 
paid  to  the  master?"  for  it  tends  to 
make  him  contradict  his  own  deed.  Rex 
V.  Porisea,  i.  p|.  650. 

71.  A  copy  of  the  parish  register  of  christ- 
enings, and  |)roof  of  identity  of  the  person, 
is  sufficient  evidence  to  prove  a  settlement 
by  birth.  Rex  v.  Creeck  Si.  MichaePs, 

ii.  pi.  1030. 

72.  Upon  the  triiU  of  an  appeal  at  the 
quarter  sessions,  the  respondent  parisli 
proved  relief  granted  to  the  father  of  the 
pauper  by  the  ai)pellant  parish  before  the 
year  1815.  The  appellant  parish  then 
tendered  an  order  of  sessions  made  in 
the  ycnr  1R15,  quashing  nn  order  of  jus- 
tices for  the  removal  of  the  brother  of 
the  pauper  to  the  n|)pellant  parish.  And 
they  tendered  parol  evidence  to  shew  that 
the  ground  of  the  decision  of  the  court  of 
quarter  sessions  was,  that  the  father  of 
the  pau|)er  had  not  at  that  time  any 
settlement  in  the  appellant  parish,  and 
consequently  that  the  son  had  not  any 
derivative  hcttleincnt  there:  held  that 
even  if  parol  evidence  was  admissible  to 
prove  tiic  ground  of  the  decision  of  the 
sessions,  still  that  the  order  of  sessions 
was  not  evidence  that  the  father  of  the 
pauper  was  not  settled  in  the  appellant 
parish  in  1815,  because  the  father's  set- 
tlement was  a  matter  that  arose  coUuto- 
rally  on  the  trial  of  tho  first  npfieal.  Rex 
v.  Knaplqftf  \\,  ^A.  \0^^. 
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75.  A  register  of  baptism  per  se  is  no  cvi- 
dcDce  of  the  place  of  birth  of  the  party 
baptized,  Rex  v.  North  Peiherton, 

ii.  pi.  1044. 

74.  The  birth  of  a  pauper  removed  as  a 
married,  woman  is  sufficient  primd  facte 
evidence  of  settlement  to  oblige  the  other 
side  to  go  on,  Rex  v.  Woodford,  ii.  pi.  29. 

75.  So  the  place  of  birth  of  a  legitimate 
child  is  sufficient  evidence  of  the  place  of 
settlement,  although  evidence  be  given 
that  the  father  is  still  alive,  and  that  he 
served  two  years  in  a  different  parish, 
unless  it  be  further  proved  that  such  ser- 
vice was  under  a  hiring  for  a  year.  Rex  v. 
Wkixley,  ii.pl.  30. 

76.  The  derivative  settlement  of  a  pauper 
may  be  proved,  by  other  evidence  than 
the'  fathers  testimony.  Rex  v.  Bucklcburi/, 

ii.  pi.  856. 

77.  Proof  of  the  father's  settlement  is  suf- 
ficient to  establish  the  settlement  of  the 
son  in  the  same  parish,  if  nothing  appear 
to  contradict  it.  Rex  v.  Sione,     ii.  pi.  44. 

78.  By  86  0. 2.  C.35. J  10.  "to  support  a 
mafriage  by  pvblicatton  of  banni,  it  is  not 
necessary  to  prove  that  the  parties  actually 
dwelt  in  the  parish  in  which  the  banns 
were  publishea.*' 

79.  By  26  G.2.  C.53. 5  10.  "  to  support  a 
marriage  by  iicence,  it  is  net  necessary  to 
prove  that  the  usual  place  of  abode  of 
one  of  the  parties,  for  the  space  of  four 
weeks  was  in  the  parish  where  the  mar- 
riage was  solemnized.*' 

80.  By  26  G.  2.  c.  53.  §  10.  "  nor  shall  any 
evidence  in  either  of  the  above  cases  be 
received,  to  prove  the  contrary  in  any 
suit  touching  the  validity  of  such  mar- 
ri^e," 

81.  By  26  G.2,  C.33.  §  15.  "  marriage  must 
be  solemnized  in  the  presence  of  two  or 
more  witnesses,  besides  the  minister  who 
shall  celebrate  the  same ;  an  entry  where- 
of shall  be  made  in  the  register,  express- 
ing whether  it  was  by  bannt  or  licence; 
or,  if  both  or  either  of  the  parties  be  under 
age,  with  the  consent  of  parents  or  guar- 
dians, and  signed  by  the  minister  and  the 
two  witnesses." 

82.  By  21  G.5.  c.55.§5.  "  the  registers  of 
marriages  in  those  chapels  or  churches 
legalized  by  this  act,  or  copies  thereof, 
shall  be  received  in  evidence  in  the  same 
manner  as  copies  of  register  of  marriage, 
under  the  marriage  act." 

85.  It  is  no  evidence  of  a  person  having 
gained  a  settlement  in  a  parish  that  he  is 
described  of  such  parish  m  the  register  of 
his  marriage,  Rex  v.  Harberton,  i.  pi.  718. 

S4'.  An  order  removing  a  man  and  teonian  as 
AiuSand  mid  wife  if,  if  uoappeaied  from. 


conclusive  evidence  of  the  fact  of  mar- 
riage as  between  the  two  parishes,  Rex  v. 
Berketwell,  ii.  pi.  85. 

85.  Therefore,  where  a  certificate  was ^ven 
to  Ric/iard  Burdon  and  Mary  his  wife,  it 
was  held  conclusive  evidence  as  against 
the  certifying  parish  that  she  was  his  wife, 
although  the  fact  was,  that  Richard  Bur* 
don  had  been  previously  married  to  an- 
other woman,  who  was  then  living.  Rex  t. 
Headcorn,  li.  pi.  88. 

86.  So,  where  George  Wite  and  Jane  bb 
wife  were  removed  by  an  order,  which  was 
unappealed  from,  and  it  was  afterwards 
discovered  that  she  was  not  his  wife,  the 
removal  was  held  conclnsive  of  the  fact, 
and  prevented  the  parish  from  removing 
her  as  a  single  woman,  Rex  v.  Enbom, 

ii.  pi.  92. 
See  also  Rex  v.  Ipslet/,  n.  pi.  738. 

87.  Where  an  order  of  removal  is  appealed 
against,  and  is  quashed  generally  by  the 
sessions,  the  appellant  on  the  trial  of 
another  appeal  may  shew  by  evidence  the 
distinct  ground  upon  which  the  former 
order  was  quashed.  Rex  v.  Wheelock^ 

ii.  pi.  1045. 

88.  Marriage  may  be  proved  by  other  evi- 
dcnce  than  a  copy  of  the  register.  Rex  v. 
Devereux,  ii.  pi.  90. 

89.  As  by  the  vivd  voce  testimony  of  wit- 
nesses who  were  present,  Id.  ibid, 

90.  So  also  cohabitation  as  man  and  wife 
for  50  years,  is  such  presumptive  proof  of 
marriage,  as  will  entitle  the  children  of  the 
parties  to  the  settlement  of  their  parents 
under  it.  Rex  v.  Stockland,  ii,  pi.  91. 

91.  The  proof  of  a  marriage  tit  factf  is  not 
necessary  for  the  purpose  of  gaining  a  set- 
tlement; proof  by  cohabitation,  reputa- 
tion, and  other  circumstances  from  which 
a  marriage  may  bo  inferred,  is  sufficient, 
Morris  v.  Miller,  ii.  pi.  94. 

92.  And  if  the  register  be  destroyed,  and 
the  parson  and  clerk  dead,  the  evidence 
even  of  a  person  who  was  only  present  at 
the  marriage  dinner  may  be  sufficient, 

ii.  pi.  94  «• 
95,  On  the  removal  of  a  woman  to  her  sup* 
posed  husband's  settlement,  it  may  be 
proved  either  by  the  man  himself,  or  bj 
nis  real  wife,  that  he  was  not  married  to 
the  woman  removed,  Henley  v.  Chesham^ 

ii.  pi.  96. 

94.  The  removal  of  a  wife  is  primA  facif 
evidence,  that  the  place  to  which  sne  b 
removed  is  the  place  of  her  husband's  set- 
tlement. Rex  v.  Ironacton,         ii.  pi.  U  U 

95.  So  on  the  removal  of  a  wife  to  the 
place  of  her  last  settlement,  such  place 
shall  be  intended  the  settlement  of  the 
\i}i^Aji9M^  Rex  \.  Higher  WaUoHf  ii.  pi.  US* 
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96.  Ontbt  removal  of  a  widow  or  a  wife,  it 
iieiiMi^li  ia  the  first  instance  to  prove 
ber  maiden  settlement,  Rejr  v.  Ryton, 

ii.pl.  114. 
See  also  Be*  ▼.  Hmjtworik,  iL  pi.  1 15. 
See  also  Bex  v.  Leigk,  ii.  pi.  116. 

See  also  Be*  v.  W^dtford,  ii.  pi.  118. 
See  also  Bex  t.  Hedsor,  iL  pi.  119« 
See  also  Bex  v.  Towcester,    ii.  pi.  180. 

97.  The  settlement  which  a  widow  has 
gBoed  in  her  own  right,  cannot  be  changed 
llrf  evidence  that  she  was  afterwards  mar- 
ned  to  a  man,  who  in  his  life-time  told  her 
that  he  was  born  in  Yorkshire;  for  this  is 
no  evidence  of  a  derivative  settlement 
fiDOi  ber  husband,  Bex  v.  Hetuingkam, 

iL  pK  117. 
M.  In  examining  the  legality  of  a  settle- 
sent  by  renting  a  tenement,  the  value 
diallbe  taken  according  to  the  rent,  if  no 
other  evidence  of  value  appear,  Kniveton 
V.  TtMnmgion,  ii.  pL  19R. 

M.  To  prove  a  settlement  by  hiring  and  ser- 
vice, there  must  be  evidence  given  of  a 
amiimi  either  express  or  implied,  Gregory 
SUke  T.  Piiminster,  ii.  pi.  969. 

Same  point,  Bex  v.  Weyhii/,  ii.  pi.  271. 
Same  point,  Bex  v.  Thames  DUton, 

ii.  pi.  278. 
Same  point,  Bex  v.  Si,  Mary,  Guitdfurd, 

ii.  pi.  273. 

flame  point,  Bex  v.  St,  Matthew,  IpS" 

vMsft,  ii.  pi.  274. 

S^  also  Bex,  v.  Stokesley,     ii.  pi.  275. 

100.  When  a  general  hiring  is  proved,  it  shall 
be  taken  to  be  primd  facie  evidence  of  a 
liiriog  for  a  year,  Bex  v.  IVincaunion, 

ii.  pi.  289. 

101.  Evidence  of  a  pauper's  having  lived  in 
the  capacity  of  an  ostler,  and  of  his 
tsBviog  said  that  he  was  settled  in  the  pa^ 
rish,  will  support  the  inference  that  he 
vras  hired  for  a  year,  Bex  v.  Hoij^  Trinity, 

li.  1)1.  481. 
109.  Formerly  the  declarations  of  the  pau- 
per*s  father  made  to  his  wife  respecting 
■is  having  been  hired  for  a  year,  and 
served  it  in  a  particular  parish,  were  ad- 
misdble  evidence  on  an  enquiry  into  the 
aettlcment  of  the  son,  Bex  v.  Nuiley, 

ii.  pi.  480. 
lOJ.  Formerly  the  declarations  of  a  hus- 
buid  as  to  facts  concerning  his  settlement 
were,  after  his  death,  admissible  evidence, 
Rexw.  Si,  Sepulchre,  ii.  pL  482. 

104.  Bot  now  neither  the  hearing  of  the 
pauper,  nor  his  ex  parte  examination  b 
eri (fence  of  his  settlement,  Bex  v.  Nune^ 
Courtney,  ii.  pi.  486. 

Same  poin^  Bex  v.  Ferry  Frtfstone, 

li.  pi.  487, 
S.  P.  Bex  v.  Abergwiify,        ii,  pi  488.1 


105.  A.  married  at  the  time  of  his  beinff  a 
soldier,  when  being  examinckl  agreeably 
to  the  mutinj^  act,  he  deposed  that  he  had 
gone  apprentice  to  B,  and  lived  with  him 
five  years;  and  his  wife  deposed  before 
the  sessions,  that  she  had  heard  him  speak 
to  the  same  purpose ;  and  this  deposition 
of  A,  and  evidence  of  his  wife,  were  held 
to  be  sufficient  evidence  to  prove  an  ap- 
prenticeship, Bex  V.  St,  MkhaePs,  Bath, 

iLpLeoi. 

106.  But  parol  evidence  is  not  sufficient  to 
prove  an  indenture  of  apprenticeship;  the 
indenture  itself  must  be  produced,  Bex  v. 
SL  Helenas,  ii.  pi.  600. 

107.  And  if  the  indenture  be  lost,  diligent 
enquiry  after  it  must  be  proved.  More 
parol  testimony  can  be  received,  Bex  v. 
St,  Sepulchre,  iL  pL  482. 

108.  If  a  servant  after  serving  a  year,  part 
of  which  was  under  a  retrospective  hiring, 
so  that  no  settlement  could  be  gained  by 
it,  continue  in  service  part  of  another 
vear,  the  justices  may  presume  a  yearly 
hiring  for  the  second  year,  Bex  v.  Hates, 

iL  pi.  485. 

109.  If  a  servant  live  three  years  in  service 
with  the  same  master,  it  is  evidence  from 
which  the  justices  at  the  sessions  may  in* 
fer  a  hiring  for  a  year,  though  it  appear 
that  at  first  the  servant  was  only  hirea  for 
part  of  a  year,  Bex  v.  Long  Whatton, 

ii.  pi.  484. 

110.  If  a  husbandman  serve  for  a  year,  it  is 
strong  presum[)tive  evidence  that  he 
served  under  a  yearly  hiring,  Bex  v.  Lyth^ 

ii.  pi.  483. 

111.  Giving  parish  relief  to  a  pauper  within 
the  parish  is  no  evidence  of  his  settlement 
there,  Bex  v.  Chatham,  ii.  pi.  833, 

112.  On  a  question  respecting  a  settlement 
by  renting  a  tenement  of  10/.  a  year,  the 
sessions  ought  to  receive  evidence  of  its 
reatwalue,  any  year  while  the  pauper  occu« 
pied  it,  and  not  be  guided  merely  by  the 
rent.  Rex  v.  Bilsdale  Kirkham,  ii.  pi.  202. 

113.  So  on  questions  respiecting  the  equality 
of  poor-rates,  the  sessions  must  receive 
evidence  of  the  real  value  of  the  estate 
rated,  whether  that  value  has  or  has  not 
been  increased  by  the  improvements  of  its 
owner,  Bex  v.  Mast,  i.  pi.  204. 

S.  P.  Bex  V.  Skingle,  i.  pL  208. 

114.  Parol  evidence  may  be  given  of  a  cer- 
tificate, Bex  V.  St,  Maurice,     ii.  pL  770. 

1 1 5.  A  deed  coming  out  of  the  hands  of 
the  opposite  party,  after  notice  to  produce 
it,  must  primd  facie,  be  taken  to  he  duly 
executed,  and  must  be  received  in  evi- 
dence without  proof  of  the  execution, 
Bex  V.  Middtezoy,  V\,^\.  60^. 

116.  In  ^tlement  by  estate,  \(  \l  ^^^^eu  V| 


^vVMHNKwtj 


DIGEST. 


[Ai 


the  deed  of  conveyance  that  the  consi- 
deration money  paid  was  only  9SL,  vet 
parol  evidence  may  be  given  to  show  that 
the  real  consideration  was  50/.  JRex  v. 
Scamwumden,  ii.  pi.  670. 

117.  By  5  G.  S.  c.  S9.  §8.  **  a  [wrish  certi- 
ficate allowed  and  witnessed  in  the  man- 
ner described  by  the  act  shall  be  taken 
and  allowed  in  all  courts  as  evidence, 
without  other  proof." 

118.  A  certificate  above  30  years  old  shall 
be  received  in  evidence,  although  the  al- 
lowance is  not  ccrtitied,  as  directed  by 
8  G.  9.  c.  29.  Rex  v.  FarringdoUy 

ii.  pi.  719. 

119.  The  parties  producing,  on  an  appeal  at 
the  sessions,  a  parish  certificate  of  30  years' 
date,  need  not  give  anv  account  of  it;  for 
the  bare  production  of  it  is  sufficient,  jRrj: 
yf.  RyioHt  ii.pl.  771. 

190.  On  an  appeal,  the  respondents,  in  order 
to  prove  the  fact  of  the  delivery  to  them 
of  a  certificate  given  by  the  appellants,  ac- 
knowledging the  pauper  to  be  their  settled 
inhabitant,  produced  an  old  book  from 
their  own  parish  chest,  in  which  was  an 
entry  of  that  fact  in  the  hand-writing  of 
a  former  parish  officer:  Held,  that  such 
evidence  was  inadmissible,  Rex  v.  Deben- 
ham,  ii.  pi.  779. 

ISl.  A  certificate  granted  by  some  of  the 
parish  officers  of  a  parish,  consisting  of 
several  hamlets,  and  having  separate  over- 
Keers,  although  they  therein  describe  tlicm- 
ftclves  as  officers  of  the  parish  at  large, 
may  be  explained  by  evidence  that  they 
were  only  the  officers  of  the  hamlet  in 
which  the  pauper  was  settled.  Rex  v.  Sam- 
bom,  ii.pl.  721. 

199.  A  parish,  to  discharge  itself  from  a 
certificate^  must  give  evidence  of  some 
fact  which  by  the  law  discharges  the  certi- 
ficate ;  for  tne  court  will  not  presume  a 
discharge  from  other  facts.  Rex  v.  IVar- 
bkngton,  ii.  pi.  759. 

193.  Evidence  of  a  settlement  in  A,,  by 
showing  that  the  pauper's  grandfather 
came  into  B,  under  a  certificate  from  A , 
is  rebutted  by  showing  that  R.  had  re- 
lieved the  pauper  and  his  family  while 
residing  in  other  places,  Rex  v.  Stanleif 
cum  Wrenihorpc,  ii.  pi.  767. 

194.  An  order  of  removal  stating  that  it  was 
made  on  due  pntof  is  sufficient.  Rex  v. 
Souikufold,  ii.  pi.  8 1 9. ». 

195.  The  justices  of  one  county  cannot 
make  an  order  of  removal  upon  evidence 
transmitted  to  them  by  the  justices  of 
another  county,  although  they  verify  the 
truth  of  such  evidence  on  oath,  Rrx  v. 
Coin  St,  Atdmn*t  ii.  pi.  821 . 

J^ff,  The  testiwoof  oi  the  fiither  to  prove 


the  derivative  settlement  of  hit  children 
may  be  dispensed  with,  Rexr,  Buekiebmy, 

ii.  pi.  894. 

197.  Qu.  If  the  family  of  a  pauper  can  be 
removed  on  the  evidence  of^  the  Mtiw, 
taken  bv  two  justices  in  the  presence  of 
each  other,  if  he  die  or  become  insMie  be- 
fore removal.  Rex  v.  ErinoeU,  ii.  pL  89S. 

198.  The  owner  of  a  house  died  liefore  an 
appeal  was  heard,  and  a  witness  proved  a 
declaration  made  by  him  during  tne  period 
when  the  pauper  occupied  the  houses  that 
he  had  let  it  to  the  pauper,  and  that  P. 
had  guaranteed  the  rent  Qsctre,  Whether 
this  declaration  was  properly  recei«ad:iii 
evidence.  Rex  v.  ChedUtoHy        iu  pL  IM. 

129.  A  justice  cannot  commit  a  pauper  for 
returning  afler  removal,  on  ms  owii  cot^ 

/ession  that  he  belongs  to  another  paridk. 
Rex  v.  Angel,  ii«  fM«  884. 

130.  The  justices  of  the  sesnonsara  sole 
judces  of  the  truth  of  the  evideneeii  aarf 
of  the  credibility  of  the  witnesses,  as  well 
as  of  the  law ;  and  therefore  a  lili  9f  eg^  • 
ccpHons  to  evidence  given  before  them  wMi 
not  lie,  Rex  v.  Preston,  iL  pi.  858. 

131.  The  sessions  cannot  alter  defects  in  an 
order  which  it  is  necessary  to  hear  en- 
den  ce  to  rectify,  Rex  v.  Great  Bedwm^ 

ii.  pi.  934. 

132.  The  sessions,  in  stating  a  case,  must 
find  thefacti,  and  not  state  the  eviJenee, 
or  give  the  reasons  on  which  their  judg* 
ment  is  founded.  Rex  v.  Tedford, 

ii.  pi.  986. 
S.  P.  Rex  V.  Martlet/,  ii.  pi.  99S» 

See  also  Rex  v.  Rainham,  ii.  pi.  997. 

1 33.  But  when  the  sessions  set  out  the  whole 
reason,  and  it  is  clearly  wrong,  the  Court 
will  quash  the  order,  Rex  v.  Gat/er, 

i.  pi.  14. 

134.  The  fact  of  fraud  must  be  positively 
found  by  the  sessions,  for  the  court  will 
not  infer  it,  Rex  v.  Weslon,        ii.  pi.  989. 

135.  Out  if  they  state  all  the  facts  arising 
from  the  evidence,  the  court  of  kingfs 
bench  will  examine  the  propriety  of  thar 
conclusions,  Rvx  v.  Tedford,      li.  pi.  986. 

136.  Upon  an  n|)pcal  against  a  rate  made 
under  a  private  act  of  parliament,  the  re- 
spondent appearing  to  answer  the  appeal, 
and  admitting  when  called  ui)on  by  the 
sessions,  that  he  had  made  tne  rate  by 
virtue  of  a  certain  act  of  pnrliameot,  a 
printed  copy  of  which,  in  the  comnMm 
form,  was  produced  in  court  by  the  ap- 
pellants; and  the  sessions  having  therc- 
u{)on  entered  into  the  merits  of  the 
appeal,  and  decided  upon  them,  notwith- 
suuiding  an  objection  made  by  the  re- 
spondents, that  the  appellants  had  nat 
givco  legal  evidence  of  tne  jurisdictioo  of 
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Ike  fOHons  to  receifc  the  uppoal,  for 
want  of  proof  of  the  printed  copy  havlog 
beea  examined  with  the  rolU  of  parlia- 
iiieitt»  thif  court  rcfu&ed  to  quash  their  i 
order,  which  was  removed  by  certiorari^ 
Bex  V.  Skmw,  ii.  i)l.  1037. 

137.  The  determination  of  the  commiwioners 
nader  ao  inclostire  act,  as  to  the  liound- 
arie*  of  a  parish  to  l>e  inclosed,  is  not  con- 
clusiTe  of  the  fiict  as  to  what  were  the 
boundaries  antecedently  to  such  detennin- 
acion,  i2«r  v.  St.  Mary^  Bury  St.  Ed- 
mndt^  li.  pLl041. 

lU.  Boundaries  fixed  h}-  commissioners 
Boder  private  inclosurc  act,  when  not 
biading  on  parish.  Rex  v.  WoMkbrook, 

ii.  pi.  1045. 

U3.  The  court  of  king's  bench  will  send 
back  a  apecial  case  in  order  that  it  may 
he  aaiended  as  to  a  particular  fact  bv  new 
Cfideoce^  Rex  v.  Hitckam^         ii.  pi.  99 1 . 

140.  Alchoogh  the  sessions  state  no  case  for 
the  coiutp  Rex  v.  Mtu^m^     ii.  pL  lOOJ. 

141.  If  a  case  be  sent  back  to  be  restated, 
Ike  sessions  are  not  necessarily  obliged  to 
hear  evidence  as  to  the  defective  part 
only,  but  may  go  through  the  whole  evi- 
cfeooe^  Bex  v.  Pa^,  ii.  pi.  998. 

J4S«  For  they  are  to  consider  it  like  a  new 
trial,  and  to  hear  the  whole  evidence, 
Mex  V.  Bravdey,  iL  pi.  998. 

143.  But  where  the  only  defect  is  their  not 
having  drawn  any  conclusion  from  the 
fjuru  stated,  they  are  not  bound  to  hear 
ncnr  evidence.  Rex  v.  Braif,      ii.  pi.  995. 

144.  And  the  court  will  not  send  a  case 
back  to  be  restated  because  the  sessions 
have  improperly  rejected  evidence,  Rex  v. 
Kmiley^  ii.  pi.  994. 

1 45.  Nor  will  they  order  a  case  to  be  re- 
stated on  affidavit  that  the  clerk  of  the 
peace  has  not  stated  the  evidence  truly, 
Rex  T.  Bmrgh,  ii.  pi.  99.^. 

146.  But  if  the  fact  required  to  be  stated  be 
■taierialiy  and  clearly  cstablislied,  the 
court  will  send  the  case  back  to  be  re- 
stated by  the  minutes  of  the  evidence, 
Rex  T.  Bradenkmn^  'iu  pi.  990. 

EVIL  FAME. 

By  ^  G.  5.  c.  101.$  5.  '*  persons  of  evil  fame 

ihall  be  considered  as  actually  chargeable 

to  the  parish  in  which  they  reside^  and 

liable  to  be  removed  to  their  legal  scttle- 


EXAMINATION. 

1.  Examination  of  prisoners  as  to  their  scttle- 
ncDta  made  evidence,  59  G.Z,  c.  1S.$  S8. 

2.  An  order  of  bastardy  made  on  the  ex- 
aminatioD  of  tmejiaUce  only,  is  void,  Rex 
V.  Bemrd^  i.  pi  S39.  / 

VOL.    I. 


3.  Esamination  being  a  judicial  act,  rouKt 
not  only  be  made  by  two  justices,  but  it 
niubt  be  taken  in  the  presence  of  each 
other.  Rex  v.  JVesl^  i.  pi.  540. 

4.  For  it  would  be  useless  for  tlie  legisla- 
ture to  a|[)point  two  or  more  persons  to 
exercise  judicial  powers,  unless  they  arc 
to  act  together:  separate  examinations 
by  different  magistrates  may  produce  dif- 
ferent facts.  BWingt  v.  Prinn,     i,  pi.  545. 

5.  But  it  is  not  necessary  to  the  vahdity  of 
an  order  of  filiatbn,  that  the  putative  fa- 
ther should  be  present  at  toe  examin- 
ation. Rex  v.  Uj^fm  Grey^  i.  pi.  544. 

6.  The  examination  respecting  a  pauper's 
settlement  for  the  purpose  of  making  an 
order  of  removal,  must  be  by  the  two  jus- 
tices who  sign  the  order.  Rex  v.  ir^it«f, 

ii.pl.  8 18. 

7.  Therefore  an  order  of  removal  stating 
that  the  examination  of  the  pauper  was 
taken  "  before  us  or  one  of  us,''  is  bad, 
Ware  v.  Sianstead^  ii.  pi.  816. 

8.  The  justices  of  one  county  cannot  make 
an  order  of  removal  on  an  examination 
taken  by  justices  of  another  county,  Rex 
V.  Coin  St.  AldwuUf  iL  pL  8S1. 

9.  And  the  examination  must  be  taken  and 
signed  bv  the  same  two  justices,  in  the  pre- 
sence or  each  other,  Rex  v.  Howarth, 

iL  pi.  822. 

10.  So  also  in  the  appointment  of  overseers 
the  same  two  justices  must  seal  and  «ign 
the  appointment  in  the  presence  of:.4n8U 
other ;  for  this  is  not  merely  a  mihuttiariit 
act  like  signing  a  rate,  but  a  judicial  act, 
requiring  an  examination  into  the  circum- 
stances on  which  the  justices  are  to  exer- 
cise their  discretion.  Hex  v.  Forrest^ 

i.  pi.  S5. 

11.  But  an  order  of  removal  signed  by  two 
justices  separately,  and  in  different  coun- 
ties, is  only  voidable^  and  not  voiW,  Rex  v. 
Stotfold,  ii.  pi.  788. 

12.  It  was  formerly  doubted  whether  if  two 
justices  take  the  examination  of  a  pauper 
relative  to  his  settlement,  but  do  not  re- 
move him,  and  the  pauper  afterwards  dk? 
or  become  insane,  two  other  justices 
might  remove  his  family  on  such  examina- 
tion, Rex  V.  Eriiweily  ii.  pi.  828. 

15.  But  it  is  now  settled  thtX  ^n  ex  parte 
examination  in  writing  of  a  pauper,  taken 
on  oath  before  two  magistrates,  for  tlic 
purpose  of  removing  him  to  the  place  of 
nis  settlement,  is  not  admissible  in  evi- 
dence upon  an  appeal  against  an  order  of 
removal,  on  the  ground  of  the  pauper's 
having  absconded  between  the  nodce  of 
appeal  and  the  trial  of  it  before  the 
quarter  sessions,  although  the  Te&^ndecvU 

had  ufed  due  diligence,  ViQt  ^ioii]^^^^*^^ 
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to  procure  the  attendance  of  the  pauper 
as  a  witness,  he  not  having  been  heard  of 
from  the  time  of  his  absconding,  Rex  v. 
Nune/iam  Courtney ^  ii.  pi.  486. 

14.  Neither  the  hearsay  of  a  pauper  who  is 
dead,  nor  his  ex  parte  examination  in 
writing  taken  on  oath  before  two  magis- 
trates touching  his  settlement,  are  admis- 
sible evidence  of  such  settlement.  Rex  v. 
Ftrry  Fn/tton,  ii.  pi.  487. 

8.  P.  Rex  V.  AhergwUlify         ii.  pi.  488. 

15.  It  is  not  necessary  Ihnt  the  person  re- 
moved should  have  noticcof  or  oe  present 
at  the  examination,  Anonymous,  ii.  pi.  815. 

EXECUTION. 

A  commitment  under  the  vagrant  act  is  a 
commitment  in  execution.  Rex  v.  Brooke, 
S  T,  R,  190.,  Rex  v.  Rhodes,  4  T.  R.  220. 

EXECUTORS    AND    ADMINISTRA- 
TORS. 

1.  If  a  demand  be  made  on  a  person  legally 
assessed  to  the  poor's  rate,  and  he  reifuse 
or  neglect  to  pay,  and  dies  before  a  war- 
rant of  distress  issues,  a  second  demand 
and  refusal  made  on  his  widow,  will  not 
authorize  the  parish-officers  to  make  the 
levy  on  the  goodt  of  the  deceased,  by 
virtue  of  a  warrant  tested  after  adminUtra- 
tion  granted  to  a  third  person;  but  the 
justice  ought  to  issue  a  special  suntmont 
to  the  administrator,  to  snew  cause  why 
distress  should  not  be  made,  Stevens  v. 
Evans,  i.  pi.  2G5. 

2.  Sed  qu.  If  a  man  die  intestate,  and  a 
demand  has  been  made  on  him  before 
warrant  granted,  whether  a  distress  can 
be  made  of  the  goods  in  the  hands  of  his 
administrator,  WalUs  v.  Hewet, 

i.  pi.  265.  text, 

3.  By  17  G. 2.  c. 58.  J. 5.  "  if  any  overseer 
shall  die  before  the  expiration  of  his 
office,  his  executors  or  administrators 
shall,  within  forty  daj's  after  his  decease, 
deliver  over  all  things  concerning  his 
office,  to  some  churchwarden  or  other 
overseer  of  the  same  place,  and  pay  out 
of  the  assets  nil  sums  of  money  remaining 
due,  which  such  overseer  received  by 
virtue  of  his  office,  before  any  of  his  other 
debts  are  paid." 

4.  By  20G.2.  C.45.  §6.  **  an  apprentice, 
who,  on  default  of  his  roaster  or  mistress, 
has  paid  the  double  duties  imposed  on 
non-payment  of  the  single  duties  on  the 
indentures,  may  recover  back  the  appren- 
tice fee  from  the  executors  or  administra- 
tors of  such  master  or  mistress." 

S.P.    b^  18  0.9.0.22.^25. 


5.  The  executors  of  a  master  shall  repoy  a 
proportion  of  the  apprentice-fee,  at  a  debt 
due  to  the  apprentice  on  umpie  contract, 
Soam  V.  Bowden,  i.  pi.  663. 

6.  On  a  covenant  to  instruct  and  maintain 
an  apprentice,  the  executors  or  adminis- 
trators are  liable,  on  a  breach  of  it,  Wads^ 
worth  V.  Gay,  i.  pi.  687. 

7.  Executors  and  administrators  are  not 
obliged  to  provide  for  an  apprentice,  Rex 
V.  PcU,  i.  pi.  689. 

8.  Therefore  an  order  of  sessions  tnat  the 
executor  shall  keep  the  testator's  appren- 
tice, is  bad,  Rex  v.  Peck,  L  pi.  691. 

9.  But  by  the  custom  of  Londom  an  execntor 
shall  place  the  testator's  appreotiee  to 
another  master  of  the  same  trade.  Id,  tbitL 

10.  A  widow  before  administration  granted 
may  assign  her  husband's  apprentice,  Bex 
▼.  East  Bndgrford,  i.  pi.  695. 

11.  The  interest  of  a  master  in  his  appreo- 
Uce  is  merely  personal ;  and  therefore  the 
master's  executor  cannot  maintain  debt 
on  a  bond  for  the  performance  of  the 
covenants  in  the  indentures,  unless  **  er-  ^ 
eeutors  "  are  named,  Baxter  v.  BwrfieU^       ^ 

L  pL  696.     ^ 

12.  An  apprentice  is  not  bound  to  serve  the    ^ 
executor  of  his  deceased  masto*,  /dL  HIUL    ^ 

13.  For  an  anprenticeship  is  a  personal  trost    ^ 
between  the  master  and  servant,  and  is 
determined  by  the  death  of  either.  Rex  ▼• 
Eakring,  i.  pi.  697. 

14.  By  4Ann.  c.l9.$16.  "  the  widow  of 
the  master  of  any  ship  or  vessel  to  whom 
a  parish-child  shall  have  been  put  appren- 
tice, or  the  executor  or  administrator  of 
such  master,  shall  have  the  same  power 
of  assigning  such  apprentices  as  b  giten 
by  43  Eliz. 

1 5.  By  2  &  3  Ann.  c.  6.  $  1 7.  **  the  execntor^ 
administrators,  and  assigns  of  a  master  in 
the  sea  service,  whose  apprentice  is  im- 
pressed, or  has  voluntarily  entered  on 
board  a  king's  ship,  shall  be  entitled  to 
able  seaman's  wages  for  such  apprentice." 

16.  A  person  in  the  occupation  of  a  tene- 
ment of  10/.  a  year,  l^  three  children; 
bequeathed  five  shillings  each  to  two  of 
them ;  and  made  the  other  his  executrix 
and  residuary  legatee:  the  husband  of 
the  executrix,  by  residing  forty  dm  on 
the  tenement,  and  paying  rent  ror  it^ 
thereby  gains  a  settlement,  sJthough  his 
wife,  the  executrix,  never  proves  her 
father's  will.  Rex  v.  Netherseal,  ii.  pi.  175. 

1 7.  The  lease  of  a  farm  of  only  22/.  a  year, 
devised  to  five  children,  four  of  whom  are 
made  executors,  will  give  a  settknnent  to 
the  executor  who  proves  the  will,  enters  ■ 
on  the  farm  as  executor,  and  continues  1 
thereon  for  the  space  of  40  days ;  for  any 

1 


daralvM  upon  m  penon  by  epfrwfon  ef 

kv,  Bwku  the  ntmte  their  own  u  ta  the 

purpoMi  offeUlement,  Ar«  t.  UUoxelcr, 

ii.  pi.  G30. 

IB.  Hie  penon  entitled  w  executor  ta  the 
wwlndcr  of  a  lerm  of  99  yeitn  of  a  eot- 
ti^  of  the  v«lue  of  five  Hiillin^  m  year, 
pioi  ■  lettlement  by  residing  on  tuch 
(Mte  «}  dayi,  Arx  V.  Sioirf/ui,  ii.pLfill. 

1).  In  k  irttJement  Uy  ibru;  aarf  trrtiec, 
Mnice  vith  the  executor  of  the  master 


^  if  good ;  br  tbe 
Ae  BuMv  does  not  dJHolve  the  c 
•ml  the  lenaat,  by  luch  (errice,  fain*  * 
■nlemeMt  ia  the  lecaiid  paritl^  Re^  v. 
Ltdact,  ii.  pi.  S9T. 

XL  If  the  Bdminiitiatrix  of  a  maiter  coiu 
■at  diat  Ilia  apprentice  ihall  go  home  to 
hit  &tber,  vet  if  the  indenture)  are  not 
aneeUeil,  he  itaini  a  tettlcment  under 
dieai,  Btr  T.  Ckick,  ii.  pi.  Stn. 

ffl.  An  anprenticc  Bicigaed  by  hit  inatter'a 
widow  before  adminiitntion  granted,  and 
tnmed  over  by  the  UHgnee  under  a  parol 
aafKjuent  to  a  third  maiter,  paini  a  let- 
tkneot  by  lerTice  with  luch  third  maiter 
■ader  the  ori^oal  indenture^  Ret  v. 
Bndgfard,  iL  pi.  446. 

M.  Tbc  ncKt  of  kin  to  a  penon  poueued  of 
k  Irnir  for  jcara,  who  diea  intettatc,  doei 
■at  ^n  a  lettlemeot  by  living  upon  Euch 
mail.  vnleM  hii  right  to  the  terra  beconiet 
VMted  by  bi*  procuring  letter*  of  adminia- 
tnboo,  Airfi  SfdeKtam  *.  Z>aatn4ai>, 

ii,  pL  C12n. 

0.  Far  witboot  admiaittration  a  penon 
aoldy  entitled,  but  in  whom  the  whole  in- 
tveae  tfoei  not  veM  for  bii  own  me,  can- 
Mot  by  retidence  acquire  a  lettlement, 
Ax  W.  IforUt  Carry.  Ii-  pi.  63 1 . 

M.  Tbe  hiuband  ofan  adminiitratriz  who 
ii  cnthied  m  m  truitec  to  a  leaae  fur  yean, 
h  oat  rtmofiliie  from  luch  eitale,  Mwi- 
Ujf  T.  GrwuAona^,  ii.  pi-  SOU. 

U.  A  aoD  who  after  hit  fathei'i  death  lives 
on  ^  ertatc  &ryean  durine  the  remainder 
<£  a  tCTm,  bat  doe*  not  take  out  adminib- 
tnakiD  until  after  the  term  expire*,  docs 
^  gain  a  lettlement  by  reudenee  on  such 
otatc,  Am  r.  Widiaorlky,  a.  pL  6 13. 

lb  The  mortgagee  of  a  term  for  1  Si.  to 
wham  1/.  ia«.  were  due  for  inlereit,  and 
IS^  lot.  more  by  bond  and  umple  con- 
tnct,  who,  on  the  death  of  llie  nii>rtgH^ur, 
tdtea  oat  adminiftralion  ai  a  priacipal 
■,  and  thereby  entcn  and  becomes 
m1  of  the  estate,  gain*  a  lettluiuciit 
hr  rcudi^  thoeon  fur  W  days,  Ue*  v. 
-     ii^^  Api.ta7.j 


»7.  A  fiitbcr  din  iotnlatc,  by  which  his 
married  daughter,  then  living  with  her 
hushand  under  a  certificate,  becotnei  en- 
titled to  huii&eund  land  in  the  certificated 
pari^ih  for  the  remainder  of  a  term,  deter- 
minable on  her  dcnth :  the  certilicatc  mnn 
gains  a  bettleaicnt  by  n  reudeacc  upon  this 
estate  for  40  diiyit,  after  a  posseskion  of 
SO  yenrs,  allhoudh  no  adminittration  was 
ever  grunted  of  liis  riithcr-iit-law**  eflbct*. 
Xrx  V.  CMAiUoH,  ii.  pi.  617. 

91.  The  ciecutor  of  a  tenant  from  year  to 
year  of  an  estate  under  lot.  a  year,  may 
gain  a  settlement  1iy  rcMilingnn  i[  40  dnys, 
although  he  doei  not  proTc  the  will.  Hex 
"    *' —  ii.  pi.  640. 


EXEMPTION. 

1.  An  exemption,  in  a  private  ttatute,  of 
lands  given  to  cliaritoblc  purpo*"*  "  from 
all  public  taxea,  charges,  and  assessments 
whaUoevcr,"  extends  to  the  poor-rate, 
Af.r  V  Scull,  I.  pi.  19S. 

3.  But  the  master  of  a  free  school  appointed 
by  the  minister  and  inhabitant!  of  the  pa- 
rish under  a  eharitoblc  trust,  whereby  a 
house,  garden,  &c.  were  aiugned  "  for 
the  habitation  and  use  of  ihe  master  and 
his  family  freely  without  paymcnl  of  any 
rent,  income,  gift,  or  nini  of  money,  or 
other  allowance  whatsoever,"  for  the 
teaching  of  10  poor  lioys  of  Uie  inhabit- 
ants, h  liable  to  be  rated  to  the  poor  for 
his  occupation  of  llic  tame;  for  the  ex- 
cmnliun  in  the  case  of  Her  v.  Stuff  vat 
under  an  act  of  purliament,  by  wliich  the 
legislature  had  a  right  to  bind  every  j>er- 
son;  butinthepre'entCBse  the  exemption 
is  by  deed,  nn<r  those  only  who  are  par- 
ties to  a  deed  are  bound  by  it,  Arr  v.  Call, 
i.  pi.  SOS. 

3.  In  lettlement  by  hiring  and  service,  if  an 
exemption  from  service  at  certain  stated 
times,  form  a  part  of  the  original  contract, 
service  for  u  year  under  such  a  hiring  will 
not  gain  a  settlement.  Sex  v.  .Iff.  A/met, 

ii.  pi.  439. 

4.  Persons  exempted  frum  lerving  the  office 
of  the  poor,       i.  pi.  9  to  10. 


OP  EXERCISING  A  TRADE. 

I.  By  S  Eliz.  C.4.  ^  31.  "  none  may  use  any 
manual  occupation,  except  he  hath  been 
apprentice  to  the  same." 

S.  By  15  Cor.fi.  c.lj.  $  e.  "  cenain  trades 
are  excepted,  in  which  persons  moy  ^cc 
lip  without  having  served  seven  yeiirs." 

3.  By  6&7Wilt.3.  e,lT,^ia.  "  tf  WftS  o\)- 
prattice  diM  diicovur  and  cunVKi  t«o  ut 
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more  eoinen,  he  may  exercise  a  trade, 
though  he  has  not  served  seven  years.*' 

4.  By  5G.3.C.8.  $  1.  ^  nil  officers,  mari- 
ners^ and  soldiers  in  the  King's  service, 
may  exercise  trades  without  having  served 
an  apprenticeship." 

5.  By  17  G.3.  C.3J.  (reciting  5  £Iiz.c.4.) 
''  master  dyers  within  the  four  counties, 
may  take  as  many  apprentices  as  they 
please." 

6.  Every  man  may  exercise  a  trade  for  his 
own  use;  but  he  cannot  take  an  appren- 
tice. The  CUy  of  LondovCt  case, 

8  Co.  189. 

7.  Serving  as  an  apprentice  is  sufficient,  Rex 
T.  Moor,  3  Keb.  400. 

8.  What  trade  shall  be  considered  within 
the  statute*  Rex  v.  Plume,      1  Vent.  326. 

9.  Exercising  a  trade  by  others  is  within  the 
statute,  Hobbes  v.  Young,        S  Sulk.  610. 

10.  Service  of  apprenticeship  beyond  sea  is 
sufficient,  Rex  v.  Fox,  1  Sulk.  67. 

1 1 .  Following  n  trade  for  seven  years  is 
sufficient.  Rex  v.  Maddox,      2  Salk.  615. 

12.  Serving  an  apprenticeship  to  a  trade  not 
mentioned  in  the  statute  is  sufficient.  Rex 
v.  Liiier,  Str.  788. 

13.  Serving  an  apprenticeship  to  a  new  trade 
is  sufficient,  Rex  v.  Monro, 

1  Bar.  K.  B.  277 

14.  But  the  mere  exereue  of  a  trade  for 
seven  years  ieenu  not  to  be  sufficient. 
Rex  v.  Morrice,  1  Bar.  K.  B.  367. 

15.  Exercising  a  trade  seven  years  without 
any  prosecution  with  effect,  is  a  sufficient 
qualification^  Wallen  v.  Hcilon, 

2  Blac  Rep.  235. 

16.  If  one  of  two  partners  have  served  an 
apprenticeship,  tne  other  is  thereby  pro- 
tectod  from  the  restraint  and  penalties  of 
the  statutes,  Raymond  v.  Chace,  1  Burr.  2. 

17.  A  man  may  exercise  as  many  trades  as 
he  has  worked  at,  or  served  to,  for  seven 
yearsy  French  v.  Adams,         2  Wils.  168. 

18.  The  quarter  sessions  may  proceed  by 
information  on  the  statute  5  Eliz.  c4.  for 
exercising  a  trade,  not  having  served  an 
apprenticeship  for  seven  years,  Farren  v. 
WtUiamM,  Cowp.  369. 

19.  A  bpre-law  made  by  a  company  in  a  cor- 
poration, to  restrain  the  number  of  ap« 
prentices  to  be  taken  by  any  of  the  mem- 
bers, is  void.  Rex  v.  The  Coopers^  Company 
of  Newcastle,  7  2\  R.545. 

EXTRA-PAROCHIAL  PLACES. 

1.  Of  eneen  may  be  appointed  for  an  extra- 
parochial  place,  if  it  be  A  vill.  Dotting  v. 
Sldl0ane,  i.  pi.  46. 

S.  A^  aceoidinglv  oveneers  have  been  ap- 
fioAiNd  fyt  a  mf  conmiitig  of  dlv<ers  lub- 


stantiaL  freeholders,  t^ongh  it  was  no  part 
of  any  parish ;  had  been  time  out  of  mind 
extra-parochial,  without  church,  chapel, 
or  parochial  rights;  and  had  never  had 
overseen.  Rex  V,  Rufford,  i.  pi.  47. 

5.  But  the  extra-parochial  place  must  be  a 
mU,  or  a  reputed  mil;  andf thereibre  where 
it  was  found  that  an  extra-parochial  ^acc 
was  not,  nor  ever  had  been,  a  township  or 
village,  or  had  ever  been  reputed  to  be  a 
township  or  village,  it  was  held  that  over- 
seers could  not  l^  appointed.  Rex  r.  Wet^ 
heck,  L  pi.  50. 

4>  So  the  sites  and  areas  of  andent  cathe- 
drals, colleges,  and  inns  of  court,  being 
extra-parochial,  and  not  fills  either  legally 
or  by  reputation,  are  not  liable  to  the 
appomtment  of  overseers,  Rex  v.  Peter' 
borough,  i.  pi.  59. 

5.  Therefore  chambers  in  an  inn  of  court 
are  not  rateable  to  the  poor,  Moxms  ▼. 
HorsenaU,  i.  pi.  153. 

6.  The  previous  question  upon  this  point 
always  is,  "  Whether  the  extra-parochial 
place  shall  be  taken,  in  legal  construction, 
to  be  a  vUl,**  Dotting  v.  SiokeUme,  i.  pi.  46. 

7.  An  extra-parochial  place  consisting  of  a 
farm  of  about  300  acres  of  land,  and  of 
two  houses  belonging  to  and  in  the  occu- 
pation of  difierent  persons,  of  the  value 
of  500/.  a  year,  and  m  which  no  overseer 
has  ever  been  appointed,  is  not  a  vUl;  for 
the  definition  or  a  vill,  **  ex  phrUms  flMra- 
siomhus  tjidnata,**  must  mean  more  than 
tvfo  houses.  Rex  y,  Denham,         L  pl.48. 

8.  So  an  extra-parochial  place  once  con- 
sisting of  a  capital  mansion-house,  the     ' 
residence  of  a  nobleman,  and  three  keep- 
ers' lod^s,  adjoining  to  the  park,  but  con- 
▼erted  mto  five  farms,  with  each  a  dwell-     ^ 
ing-house,  including  the  old  lodjei,  in  the     < 
occupation  of  different  tenants,  is  not  a     * 
▼ill,  Rex  V.  Grafton,  L  pL  4t. 

9.  But  if  an  extra^parochial  place  be  r^  i 
puted  a  vUl,  though  it  consists  only  of  a  \ 
mansion-liouse  and  a  fiurm-house,  occn-  i 
pied  by  diflbrent  persons,  and  both  of  1 
them,  with  the  estate  thereto  belonging,  \ 
the  propert)r  of  one  person,  yet  oveneers  i 
may  be  appointed,  Am  v.AV^nf,  LpLea    s 

10.  An  extra-parochial  place  locally  situated  i 
within  a  parish,  may  be  char^g^  in  aid  of  i 
the  parish,  Rex  v.  Boroughfen,    i.  pL  405.     \ 

11.  So  also  the  inhabitants  of  an  extra-  j 
parochial  place,  may  be  taxed  to  the  relief  \ 
of  an  adjoining  parish,  Rex  v.  Clarendon  \ 
Park,  i.  pi.  414. 

1 2.  Same  point,i2Ar  v.  Boroughfen,  i.  pi.  4 1 7. 
15.  By  6  G.  2.  c.ai.  ■«  a  bastard  chargeable 

or  likely  to  become  chargeable  to  an  ^x/m- 
parochiBl  place^  may  be  filiated,  &c.  as  if 
bom  in  and  chaqseable  to  a  parish." 


iUr.) 

14.  TkenSon  wbcre  on  onlcr  of  fiiudni] 
«M  nvle,  rtatiag  that  cho  diild  wm  bcrr: 
"in  the  foragn  ofBi/egmU,"  ao  extt^- 
puodnal  place,  the  order  was  held  good. 
Rat  V.  Baker,  i,  pL  Sta. 

15.  A  hiiii^  for  ayearinaDextra-pvochiai 
place  ii  good,  lo  ai  to  noda  a  tcrvict: 
■mdo'  it  in  another  pamh  u  setUemecit, 
Ra  T.  SI.  PHer'i,  ii.  pi,  S»  I . 

16.  Bat  DO  aettlement  can  be  gainecl  in  uti 
ntra.parDchiBl  place.  Eery.  CoUngbunt 
Datii,  ii.  pL?o. 

IT.  Aad  therefore  if  a  tenant  be  hired  Tor 
aTeBT.and  (crreMycw  undernich  hiring 
(,  >ne cannot  tbtrebj'gKiii 
□  the  parish  in  which  the 
inn  ii  tituftted,  for  it  ii  an  eztra-parochial 
place;  but  the  ihalL  be  reinoveU  to  th;it 
perish  in  which  the  had  gained  n  Ecttlc- 
meat  next  faeftxe  (uch  hiring  and  icrvlce, 
JEer  T.  St.  A»bw  Halbor*,        W.  pi.  40S. 

It.  Forthejufticescannot removeapaupcr 
to  aa  e»tr«-parocfai^  place,  Rez  *.  Tam- 
wartk,  ii.  pL7]^. 

js.  ThmAve  whoe  «  penon  had  ter*cJ 
a«  apprenticeship  within  the  precinct  oi 
Ai^ctoeilf  and  afterward!  went  to  li*e  ia 
fliiiliaamff.  from  whence  he  wai  rentovcd 
IA  the  prednct  by  an  order,  stating  Bride- 
■Ktf  to  be  an  extra-parochial  place;  it 
WM  laU  by  Loao  Holt,  "  If  a  place  be 
cxti»-|MnMi«t,  and  ha*  not  the  face  of  a. 
paiidi,  the  jiHticet  hare  no  authority  to 
khI  any  nun  thither,  BrUewtU  v.  CMrn- 
wdi;*  ii.  pl.TT6. 

SO.  Aad  therefore  a  remoral  to  an  ei.tra- 
parachial  place  ii  a  nullity,  and  not  of- 
feCtBA  bj  not  appealing  frooi  the  order, 
Aerv.AsMUf^,  ii.  pLsse. 

SL.  Nor  can  tbcy  rtmoit  from  an  extia- 

parocbial  piac^  ForeM  tjfDean  v.  ImUoh, 

ii.  pi.  177. 

SS.  The  pauper  being  a  Kttled  inhabttant  of 
it,  subMrnientlr  aequiied  a  teltlefnent  in 
Cbe  tawodiqi  (tf  A  Tbe  latter  township 
rftowaiJa  cawed  to  eiiit  as  m  place  ca- 
pable of  nwnlaining  its  own  poor.  Held 
M>twithttan£n|,  that  the  previous  settle- 
■iOit  in  A.  hanng  been  extinguiiheil,  tiic 
pauper  could  not  be  removed  thither  from 
a  third  town  aa  to  the  place  of  bis  last 
le^  Mttlement.  Qaoy,  whether  in  such 
a  imsB  a  removal  to  the  parish  of  which 
ilie  township  of  B.  formed  a  part,  would 
■ot  be  good,  Jler  *.  SaigUtm  on  the  HiU, 
ii.  pl.TSS. 


of  the  proliit  lie  derive*  thcrelirom,  Uol- 

ledga't  ca«c,  i.  pi.  184. 

3.  The  profits  of  a  fiiir  are  uot  rateable  to 

the  poor,  Bery.  Brograve,         i.  pi.  164. 

FATHER. 

See  MaihtBhakci  op  Rblations— 

Baitabus. 

FARMER. 
A  fanner  is  not  Ual)te  to  the  poor's  rate  fur 
tlie  stock  on  hit  land ;  but  if  he  kecfi  a 
lu^er  stock  than  is  necessary  for  the  cul- 
tivation oF  liis  farm,  he  thall  he  rated 
with  re«pcct  to  such  additional  stodi,  Bex 
V.  Barting,  L  pi.  145. 

FELONY. 
See  AiTAiHDEB. 


FISH. 
Fiah  ore  titbahic  by  custom,  and  the  proprie- 
tors of  such  tithes  are  linlilc  to  be  rated 
to  the  relief  of  the  poor,  Bei  v.  Carlyoa 
i.  pi.  1 90. 

FLEET  PRISON. 
1.  The  warden  of  the  Fleet  prison  is  liable 
to  be  rated  to  the  poor  in  respect  tu  the 
profits  of  his  office,  Bejr  v,  Eyet, 

i.  pi.  las. 

3.  A  prisoner   in   the   Fleet,  who  rents  a 

house  within  its  rules  of  \0i.  a  year,  therc- 

W    gains   a  settlement,    St.   Margaref* 

Wettjmiater  v.  SI.  Marti*'*  Ltdaate, 

ii.  pi.  187. 

FOREIGNERS. 

1.  Fordgners  having  no  place  of  settlement 
cannot  be  removed  from  the  parish  in 
which  they  land  from  abroad,  to  any  other 
parish,  CouTnTs  cose,  11.  j>l.  .13. 

3.  But  ifafordgncr,  not  having  gamed  u 

settlement,  marries  a  woman  who  has  a 

settlement,  the  children  may  be  removed 

tohersettlement,  Tj/nloH'^.Kh^U Norton, 

ii.  pL  49. 


The  forests  of  England  arc  cxtra-parochial ; 
but  if  they  lie  within  a  vill,  overseers  may 
be  appointed,  and  the  inhabitants  rated 
to  the  poor,  X<z  t.  Si^brd,        l  pi.  47- 
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parish  register,  or  of  forgiog  any  such 
entry,  or  any  licence,  or  aestroying  toch 
register-book,  shall  sufler  death.  . 

FOUNDLINGS. 

1.  A  foundling  child  must  be  provided  for 
by  the  officers  of  the  parish  or  place  where 
it  is  found ;  and  it  is  not  necessary  that 
they  should  have  any  order  of  justices  for 
this  purpose,  Hayes  v.  Bryant^  L  pi.  516. 

S.  And  it  IB  settled  in  the  parish  where  found, 
unless  the  place  of  its  birth  can  be  dis- 
covered. TiecoifiofClaveiyamlBurlonf 

ii.  pi.  21. 

5.  But  the  place  of  birth  b  only  the  place  of 
settlement  of  a  foundling,  until  the  place 
of  its  father's  or  its  mother's  settlement 
can  be  found,  Cripplegate  v.  SU  Saviour't 

ii.  pi.  27. 

4.  Except  it  be  a  bastard,  and  then  it  is  set- 
tled where  bom,  WMtechapel  v.  Stepney, 

ii.  pi.  1. 

FOUNDLING  HOSPITAL. 
See  the  statute  15  G.5.  e«89. 

FRAUD. 

1.  An  appointment  of  overseers  made  on  a 
Sunday^  is  prima  facie  clandestine  and 
(rauduienty  mm»  t.  Btiiier,  i.  pi.  87. 

2.  If  an  unmaiTied  woman  with  child  be 
frauduleotfy  removed  into  a  parish,  her 
child,  though  bom  a  bastard  in  such  parish, 
shall  not  be  settled  there^  but  in  the  parish 
from  whence  she  was  fraudulently  re- 
moved, Tewketbury  v.  Thrimng,   ii.  pi.  2. 

3.  If  a  man  who  is  insolvent  has  conveyed 
Itts  estate  to  trastees  for  the  payment  oft 
his  debfei,  and  afterwards,  before  the  tmst  I 
is  i>erformed,  get  fraudulently  into  pos- 
session, a  residence  of  forty  days  will  not 
give  a  settlement,  Sex  v.  St,  MichaePs 
Bath,  ii.  pi.  629. 

4.  And  therefore  if  a  person  convey  his 
estate  to  trustees  to  be  sold,  for  the  pur- 
pose of  paying  off  first  a  mortgage,  after- 
wards his  other  creditors  rateablv,  and 
the  sujplus,  if  any,  to  himself,  get  clandes- 
tinely into  the  occupation  of  it,  he  cannot 
therdiv  gain  a  settlement,  Id,  ibid, 

5.  FraucT  is  a  fact,  and  mast  be  positivelv 
found  by  the  sessions ;  for  the  court  will 
not  infer  it  from  circumstances,  however 
pregnant,  JBor  v.  Wetton^  ii.  pi.  989. 

6.  For  fraud  is  a  fact  which  roust  oe  ex- 
pressly found.  Rex  v.  Lkmbedergoch, 

II.  pi.  999. 

7.  If  the  sesnons  state  all  the  evidence  and 
drnimstanois,  on  which  th«r  judgment  is 

JbuadediD  a  tpeeul  cm^  tlie  natter  is 


as  much  open  to  the  determinatioa  of  the 
court  of  king's  bench,  as  it  was  to  the  jus- 
tices at  sesnons,  Rex  v.  T^edford,  iL  pi.  986. 

FRIENDLY  SOCIETIES. 
See  Beneht  Socibtiss. 

G. 

GAMING. 

A  master,  by  the  custom  of  London,  may  turn 
away  his  apprentice  on  account  of  his 
frequenting  gaming-houses,  Woodtn^t  t. 
Farnham,  L  pi.  670. 

GAOL. 
See  Relief  of  the  Poob. 

1.  By  20  G.3.  c.  56,  ^  bastards  bora  in  gaol, 
shall  be  settled  in  the  mother's  parish.** 

2.  And  before  this  statute  it  was  held  that 
if  a  woman,  big  with  child,  be  sent  to  the 
house  of  correction,  and  be  there  delivered 
of  a  bastard,  it  shall  be  sent  to  that  parish, 
from  which  the  mother  was  sent  to  the 
house  of  correction,  that  being  the  place 
of  her  settlement,  SmMey  v.  WkUbam^ 

iLpl.5. 

5.  So  of  bastards  bom  in  a  county  gaol;  for 
the  gaol  of  a  county  is  with  respect  to  set- 
tlements, constmctlvely  situated  in  everv 
part  of  the  county,  and  such  bastards  fol* 
low  the  mother's  settlement,  Bkmgy. 
Hertford,  ii.  pL  la 

4.  Renting  a  house  of  lol.  a  year  witfam  the 
rales  of  TRB  Fleet,  gives  a  settlement,  St. 
MargMirH  r,  St,  MarHis,  ii.  pL  127. 

A  The  warden  of  the  Fleet  it  Habie  to  bt 
rated  to  Che  poor,  J2#jr  v.  JEydn,  L  i^iao. 

GATE-EIEEPfiRS. 

I.  By  18  G. 9.  e.84.  ^59,  gate-keepers  oo 
turnpike-roads,  shall  not  bt  removed  from 
the  toll-house  until  actually  chargeableL 

9.  A  gatekeeper  who  resides  in  a  turapOLe 
bouse  as  servant  to  the  oolleetor,  mtsy  there- 
by gain  a  settlement  In  the  parish,  as  a  pei^ 
son  renting  -a  tenement  of  above  loL  a 
year,  Rex  v.  Denbigh,  ii.  pL  148. 

GIPSIES. 
See  Vageants. 


H. 

HAMLET. 

1.  A  hamlet,  consisting  of  only  one  house 
and  400  acres  of  land,  which  has  never 
been  rated  to  the  poor  of  the  parish  in 
which  it  b  situated,  cannot  be  coaiged  to 
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the  poor  if  it  be  not  a  tiU,  Kltbough  it  ii 
Mt  ntr^fmrodi^  Rac  v.  Tamvarik, 

L  pi.  56. 

!.  For  A  place  mutt  be  a  niU  be/ore  lepBratc 

oreneen  cui  be  appointed,  Au  *.  Bed- 

ftdAire,  L  pi.  S9. 

3.  But  if  it  be  m  vtll  by  rrpatatuH,  it  it  iuf- 
fioent.  Sex  v.  Ej/fard,  i.pl.60. 

4.  Bat  in  cooimoa  acceptatiun  /lamiet  aail 
ntf  are  used  a*  tynonymoui  tcnni,  end 
tha^ote  if  A.  be  apjiuinted  as  one  of 
ibe  oveneen  of  the  poor  uf  the  hamlet  of 
£  in  the  pan>h  of  6'.,  the  place  B.  ihall 
he  inlendecl  to  be  «  vil/,  Bex  v.  Marrit, 

L  pL  65. 

HARVEST-WORKERS. 
Bj  13  &  14  Car.s.  c.  12.  $5.  "  harrcit- 
worken,  haviof  a  certiGt'ate  from  the 
minister  and  parish  officers,  thall  not  be 
apprehended  u  vagraiits,  nar  ihall  they 
g*in  a  kcitlement  hy  retidiag  out  of  their 
own  paiiib." 

HERBAGE  AND  PANNAGE. 

1.  ^.  W  the  keriage  uai  pamnge  of  umA, 
which  h  the  nirplusage  over  and  aoofe 
the  competent  and  tufficient  pasture  and 
ftccH^  of  the  game,  b  rateable  to  the    i, 
poor/  Jmn  v.  Mmauell,  i.  pi.  ITS. 

&  71m  rmnger  ofa  rojalpark  n  not,  ni  such, 
nteaUc  to  the  poor  tor  the  herbage  and 
paaaage  of  the  park,  Ziord  Bale  v. 
Grimdall,  i.pl.  185. 


HERD. 
A  faouc*  or  meadow  with  1(W.  a  year,  in 
wfaidi  A  Has,  ai  a  reward  for  hii  ler- 
*icei,  u  permitted  to  live  by  a  number  of 
penoot  who  have  a  right  of  common  in 
the  pteea  iriicre  it  ii  situated,  i*  a  tenmra/, 
aiiiiiwuh  be  pofi  no  rent,  ^MoniarK  v. 
Mtawidge,  ikpl.905. 

HIRING  AND  SERVICE. 

Srt  SSTTLZmNT  lY  HlBINO  AND  SiBVICB. 

HOG.RINGER. 

A  pCTKin   legally   choien   hog-ringer   of  n 
pimh  for  one  year,  at  the  court-leet  ofa 
oaoor,  f^nt  a  lettl 
cftice,  RcTT.  Wkiltleiea, 

HOSPITALS. 

8m  Si  nLXMBHT. 

i.  La&ilt  given  by  private  donation  to  the 

ute  oT  a  public  hospital  art  not  ther^^ 


exempted  from  the  poor*!,  rate,  Jnony- 
moiu,  i.pl.  MS. 

!.  The  officers  who  rcuJe  in  the  respective 
apaitment*  oT  Ckettea  Hatpilal,  and  use 
such  apartment!  as  their  dmfUmg-kautei, 
are  rateable  to  the  poor,  Agr  v.  Smalt- 
Iteace,  1.  pi.  154. 

.  But  St.  Luke't  IlutpUal  is  not  rateable, 
fur  there  arc  no  persons  who  dwell  therein 
in  the  character  of  occupiers,  Rti  v.  Si. 
Ltie't,  \.  pL  157. 

.  Nor  St.  Bartholoniew'i  Iloipilal, 

L  pi.  161. 

,  Bastards  born  in  hospitals  shall  not  l>e 
settled  in  the  parish  where  born,  bat  shall 
follow  the  mother'^  settlement,  UG.S. 
C.8S.  f  5. 

;  B^  SG.S.  e.3i.  (a.  "  no  pcnon  ad- 
nutted  into  the  Magdalen  Hmpilal  w  a 
penitent  prostitute,  or  employed  there  oi 
a  servant,  shall  thereby  eain  a  settlement 
in  the  parish  where  such  hospital  is  situ- 
ated." 

.  Dy  13G.3.  C.S9.  "  no  child  recdvcd  into 
the  Fuundling  Iloipilal  shall,  by  virtue 
thereof,  pain  any  settlement  in  the  parish." 
&i;  also  1 J  G.  S.  C.3B. 

HOUSE. 
Persons  coining  into  houses  rated  lo  the 
poorshall  he  liable  to  the  rate  assessed,  in 
proportion  to  tlic  time  they  have  occu- 
pied the  premisses,  IT  G.  3.  e-  :i8.  ^  ]>. 

.  If  two  scvernl  houses  are  inhabited  by 
two  families,  they  shall  be  rated  sepatvtely, 
though  they  have  but  one  entrance,  Tra- 
ceyy.  Tattmt,  i.  pi.  191. 

.  If  the  owner  of  a  house  occupy  pari  of 
it,  he  is  liable  to  be  rated  for  ike  lekole, 
unless  there  be  a  distinct  occupation  of 
the  rest  by  some  other  person,  Rext,  St. 
Alary  Ike  Leu,  i.  pi.  131. 

.  A  rate  on  lands  and  houses  at  Id.  in  the 
pound,  without  making  a  distinction  be> 
twecn  farms,  dwclli[iE-houies,  and  cot- 
tages, is  unequal.  Rex  v.  Butler, 

i.  pi.  1S7. 

.  But  whether  houses  are  to  be  rated  in  a 
different  proportion  from  land,  depends  on 
circumstaneEi,  Rex  v.  Sandwiek,  i.  pl.iss. 

.A  house  used  merely  for  the  purpose  of  di- 
vine worship,  is  not  rateable  to  the  poor; 
for  the  owner,  by  preaching  therdn,  docs 
not  become  an  occupier,  Bex  v.  South' 
warli,  i.  111.  151. 

.  Therefore  if  a  house  be  convertcil  into  a 
conventicle,  and  used  for  no  ntlier  pur- 
poses, it  is  not  rateable  to  the  poor.  Ana- 
nuMDitf,  i-  pi.  I5S. 

:.  Butif  ahousebeconvcrtediato  Bchw^l, 
and  made  to  produce  a  ctntain  wiiKiaX 

C4 


Hiuhand  and  Wifc'l 


DIGEST. 


[HasbaHd  mud  Wtfc. 


irofitf  such  profit  is  rateable,  although  ths 

'   house  is  only  made  use  of  as  a  place  of 

public  worship,  JRobton  v.  Hyde,  i.  pi.  1 8 1 . 

9.  But  a  house  converteil  into  an  alms- 
house, of  which  no  profit  is  made,  but  is 
entirely  dedicated  to  purposes  of  charity, 
is  not  rateable,  Rexv,  Waldo,    u  pi.  183. 

10.  A.  house  with  a  carding  machine  shall 
be  rated  additionally  to  the  profits  of  the 
machine,  Rexv,  Hogg,  i.  pi.  186. 

11.  A  battery  house,  the  property  of  the 
crown,  and  from  which  the  officer  who 
superintends  it  is  rcmoveabic  at  pleasure, 
is  rateable  if  the  sessions  find  that  such 
officer  is  the  occupier  thereof;  but  other* 
wise  quaere,  Rex\.  HurdU,         i.  pi.  191. 

12.  Houses  built  on  lands  embanked  from 
the  Thames,  in  pursuance  of  7  G.  3.  c.  37., 
which  vests  those  lands  in  the  owners  free 
firom  taxes,  are  not  liable  to  be  assessed 
to  the  general  land-tax  imposed  by  the 
fi7  G.  5.,  though  such  act  is  conceived  in 
general  terms,  and  is  subseouent  in  point 
of  time  to  the  act  creating  tne  exemption, 
JViliiamt  v.  PrUc/tard,  i.  pi.  205. 

13.  Nor  are  such  houses  liable  to  the  rates 
imposed  by  llG.3.  c.  19.,  Eddrngtonv, 
Borman,  i.  pi.  194. 

1 4.  In  what  manner  renting  a  houte  shall  be 
considered  as  a  tenement,  so  as  to  give  a 
settHement,  ii.  p.  81  to  17S. 

HOUSEHOLDERS. 

1 .  Overseers  must  be  stated  to  be  "  substan- 
tial householders  in  the  parish*' in  the  order 
of  appointment^  Rex  v.  Weobley,  L  pi.  5. 

2,  But  these  words  *'  substantial  house- 
holders^ are  to  be  taken  relatively;  and 
therefore  persons  though  poor  may  be  ap- 
pointed, if  there  are  no  opulent  house- 
holders in  the  parish,  Rex^i,  Stu6bs, 

i.  pi.  7. 
5.  Nor  have  the  words  **  substantial  house- 
holders" any  reference  to  sex,  and  there- 
fore, if  there  be  no  other  householder,  a 
woman  may  be  appointed,  Rex  v.  Stvbbs, 

i.  pi.  15. 

HOUSEHOLD  FURNITURE. 

!•  Household  furniture  is  not  rateable  to 
the  poor,  Rexv,  Wkite,  i.  pi.  199. 

9.  In  renting  a  tenement  of  10/.  a  year,  if 
the  landlord  furnish  the  tenement,  yet  it 
shall  be  considered  of  that  value  without 
the  furniture^  unless  the  contrary  appear. 
Rex  V.  WkUechapel,  ii.  pL  132. 

HUSBAND  AND  WIFE. 

See  Evidence,  passim. 

1.  Formerly  n  man  who  married  a  woman 
//able  to  matntaia  a  poor  relation,  and 


received  an  esMe  "ftith  her  in  misrriage, 
was  liable  to  maintain  such  poor  relation, 
COy  of  Westminster  v.  Gerrard,  i.  pL456. 
9.  Because  by  the  marriage  he  acquirad  and 
possessed  himself  of  the  means  and  funds, 
by  and  out  of  which  the  poor  relation  was 
entitled  to  be  mnintaincu,  and  transit  cum 
onert,  he  took  the  wife  with  this  charge 
and  burden,  Gerrard**  case,        L  pK  457. 

3.  And  therefore  a  husband  was  hela  liable 
to  maintain  his  wife's  children  by  a  former 
husband,  Rex  v.  St,  Sototpk*s,  dldgaie, 

i.  pi.  444. 

4.  But  the  contrary  is  now  detennined, 
7\iM  V.  Harrison,  i.  pi.  459. 

5.  And  therefore  one  who  marries  b  widow, 
having  children  by  her  former  husband,  is 
not  bound  to  maintain  such  children, 
though  they  were  muntmned  by  the  wi- 
dow before  her  second  marriage,  when 
her  second  husband  acquired  her  former 
means^  Cooper  v.  Martin,  i.  pK  453. 

6.  But  although  a  husband  is  not  bound 
to  provide  for  the  children  of  his  wife  by 
a  former  husband,  yet  if  he  take  them  into 
his  house,  and  they  become  part  of  his 
family,  he  shall  be  deemed  to  stand  loco 
parentis,  and  be  liable  in  a  contract  made 
by  his  wife  for  their  education,  Sione 
T.  Carr,  iL  pi.  454. 

7.  And  his  maintaining  such  children  u  a 
good  consideration  for  a  promise  by  them, 
when  th^  come  of  age,  to  repay  the  ez- 
pences  of  their  maintenance  renectively, 
especially  where  the  second  hunand  is  a 
man  of  small  substance,  and  the  children 
have  a  competent  provision  to  receive 
when  they  come  of  age,  which  was  to  ac- 
cumulate for  them  in  the  mean  time,  and 
he  received  no  allowance  out  of  the  fund. 
Cooper  V.  Martin,  i.  pL  453* 

8.  If  a  husband  be  impotent,  the  cnildren 
are  bastards^  Foxcrpjft  case,      i.  pi.  490. 

9.  But  the  impotency  must  be  positive,  Lo' 
max  V.  Holmden,  L  pi.  498. 

10.  To  bastardize  the  issue  of  a  married 
woman,  it  must  be  proved  thai  the  hus- 
band had  no  access^  Pendrei  v.  Pendrel, 

i.  pi.  497. 

1 1 .  A  wife  may  prove  criminal  conversation, 
but  not  non-access.  Rex  v.  Reading, 

i  pi.  500. 

18.  If  non-access  be  proved,  the  justices  may 

make  an  order  of  bastardy  without  en- 

Suiring  whether  the  husband  be  alive  or 
ead.  Rex  v.  BedaU,  i.  pi.  509. 

13.  But  it  cannot  be  made  on  the  wife's 
testimony  alone.  Rex  v.  Rooke,  i.  pi.  504. 

1 4.  But  it  may  be  made  on  other  evidence 
than  the  husband's  non-access^  Thompson 
\,  Savl,  1. 1^.500. 
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15.  A  wife  ihall  take  her  hiuband's  lettle- 
meotp  AppoUtu  v.  DuHiweli,      ii.  pi.  102. 

16.  The  residence  of  a  wife  upon  her  hus- 
band's estate  will  not  change  her  hus- 
band's tettlement,  JUx  v.  A^thorp  Rood^ 
Me«  ii«  pl<  104. 

17.  Yfae  settlement  of  the  wife  is  suspended 
during  the  coTerture;  but  if  her  husband 
have  no  settlement,  or  it  cannot  be  found, 
if  she  tiecome  poor,  she  shall  be  sent  to 
the  settlement  she  had  gained  in  her  own 
rhrfit.  Rex  V.  IViUbro*  Green,    ii.  pi.  105. 

Id.  Vor  in  such  cases  her  settlement  is  not 
iuinended  during  the  coverture,  Appotcnt 
V.  Dujuweil,  ii.  pi.  106 

19.  Thus  where  the  pauper  had  morried  an 
Iruk  sailor,  who  had  gained  no  settlement 
in  England  that  his  wife  had  ever  heard 
of^  she  was  held  entitled  to  maintenance 
from  the  parish  in  which  she  was  settled 
in  her  own  right,  although  she  had  heard 
two  months  More  her  removal,  that  her 
husband  was  still  alive,  and  believed  the 
iafonnatiou  to  be  true;  for  a  maiden 
settlement  continues  through  life  if  an- 
other settlement  be  not  acquired.  Rex  v. 
&.  JBtdoipk  B'uAopsgaie^  ii.  pi.  109. 

A9m  A  wiHe  may  be  removed  alone  to  her 
hiisbiind*s  settlement.  Si,  Michael  Bath  v. 
XuKney,  Ii.  pi.  1 10. 

2 1.  And  on  the  removal  of  a  woman  as  a 
«S^,the  place  WHBaE,&c.  shall  be  intended 
die  place  of  her  husband's  settlement. 
Rex  V.  Ironacttm^  ii.  pi.  1 1 1. 

M.  Therefore  the  removal  of  3/.  B,  as  the 
wkfe  of  51  B.  is  good,  without  stating  that 
the  place  wHxaE,  &c.  was  her  own  settle- 
nent,  or  her  settlement  in  right  of  her  hus- 
k«od;  for  it  is  her  **  last  1^1  settlement," 
which  must  be  that  of  her  husband.  Rex  t. 
Wmfier  Wallon,  ii.  pi.  1 1 2. 

93.  For  if  the  absence  of  the  husband  be 
only  temporary,  and  the  wife  be  removed 
to  mny  place  eo  nomine  as  ike  wife,  it  shall 
be  presumed  that  the  place  to  which  she 
is  removed  is  the  place  of  her  husband's 
settlement,  although  it  be  not  so  stated  in 
the  order  of  removal,  Rex  v.  Hinxworih, 

iL  pi.  115. 

S4.  S.  P.  Rex  V.  Leigh,  ii.  pi.  116. 

25.  If  a  foreigner,  the  husband  of  an  English 
woman,  whose  father  was  certificated, 
live  with  and  support  his  wife  and  family 
in  the  certificate  parish,  without  having 
gained  a  settlement,  his  wife,  although  she 
asks  temporary  relief  from  the  certificated 
parish,  cannot  be  removed  from  him  to 
the  parish  from  which  her  father  was  cer- 
tificated, and  in  which  she  was  settled  by 
parentage.  Rex  v.  Carielon,        ii.  pi.  113. 

iS,  On  the  removal  of  a  wife,  it  is  enough. 
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in  the  first  instance,  to  prove  her  maiden 
settlement.  Rex  v.  Rjfton,  ii.  pi.  i  m. 

27.  For  it  may  be  the  husband  had  no  settle- 
ment, and  if  he  has,  her  maiden  settle- 
mcnt  continues,  until  that  which  she  has 
in  right  of  her  husband  is  discovered.  Rex 
V.  Woodsford,  ii.  pi.  1 18. 

28.  And  the  pretumpiion  that  she  has  n 
settlement  in  right  of  her  husband,  cannot 
be  set  up  against  the  fad  of  her  uuiiden 
settlement;  fur  that  settlement  shall  be 
presumed  her  husband's  settlement,  until 
the  contrary  be  bhown.  Rex  v.  Hedsor, 

ii.  pi.  11!>. 

29.  If  husband  and  wife  be  certificated,  and 
the  wife  be  removed  to  the  certifying 
parish  b^  an  order  which  is  unappealed 
irom,  this  concludes  the  husband's  settle- 
ment to  be  in  the  same  parish,  though  she 
was  not  removed  as  his  unfe,  and  he  had 
gained  a  settlement  in  the  parish  to  which 
the  certificate  was  given,  RexY,  Towcetier, 

ii.  pi.  120. 

30.  A  wife  whose  husband  is  obrood  may 
gain  a  settlement  byAirmgbefore  his  death, 
and  a  continued  service  under  such  hiring 
for  a  year  after  his  death,  although  his 
death  was  not  known  until  the  j'ear  com- 
menced. Rex  V.  Hennngftam,      li.  pi.  117. 

31.  Formerly  the  declaration  of  a  husband, 
while  living,  respecting  his  settlement, 
was  admissible  evidence  after  his  death. 
Rex  V.  Si,  Septdehr^s,  ii.  pi.  482. 

32.  See  also  Rex  v.  Burt^,  ii.  pi.  825. 
53.  And  Rex  v.  Si,  Michael  Bath, 

ii.  pi.  601. 

34.  But  now  neither  the  hearsay  of  a  pauper 
who  is  dead,  nor  his  ex  parte  examination 
in  writing,  token  on  oatn  before  two  ma- 
gistrates, touching  his  settlement,  are  ad- 
missible evidence  of  such  settlement.  Rex 
V.  Ferry  Frystone,  ii.  pi.  487. 

35.  S.  P.  Rex  V.  NwMham  Courtney^ 

ii.  pi.  486. 

36.  S.  P.  Rex  V.  Abergwilfy,  ii.  pi.  488. 

37.  The  husband  of  an  administratrix  who 
is  entitled  as  a  trustee  to  a  lease  for  years, 
is  not  removable  from  such  an  estate^  and 
by  a  residence  of  40  days  thereon,  gains  a 
settlement,  Murtley  v.  Grandborough, 

ii.  pi.  609. 

38.  A  wife  who  on  being  left  by  her  hus- 
band, goes  and  resides  on  his  estate  40 
days  by  herself,  does  not  thereby  gain  a 
settlement  for  her  husband,  and  therefore 
not  for  herself  or  her  children.  Rex  v. 
Ayihrop  Rooding,  ii.  pi.  616. 

39.  The  husband  of  a  woman  who  is  pos- 
sessed of  a  cottage  conveyed  to  her  ny  n 
person  who  had  been  in  possession  so 
years^  shall  gain  a  scllleiucut  b^  ^0  Ck^^ 
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OD  such  estate*  although  the 
person  convening  it  to  the  wife  had  no 
title.  Rex  v.  JBrungwyn,  ii.  pi.  625, 

40.  A  coDvejrance  after  marriage  hy  a  wife's 
father  to  the  husband  only  of  an  estate 
under  the  value  of  30/.,  it  appearing  to  be 
granted  ou  natural  affection,  and  intended 
for  the  use  of  both  husband  and  wife,  is 
not  a  purchase  within  the  statute  of 
9  G.  1.  c.  7.  §  5.»  Rex  V.  Charlton^ 

ii.pl.  635. 

41.  A  husband  may  gain  a  settlement  by 
residing  on  an  estate,  vested  in  trustees 
for  the  separate  use  of  his  wife.  Rex  v. 
Cfjf^ur^  ii.  pi.  656. 

42.  If  a  single  woman  purchase  a  leasehold 
tenement  for  6L  for  the  remainder  of 
1000  years,  and  aflerwards  marries,  the 
husband  by  a  residence  on  the  premises 
gains  a  settlement.  Rex  t.  Ilmn^oWf 

u.  pi.  622. 
45.  If  husband  and  wife  be  certificated,  and 
the  husband  purchase  an  estate  in  the 
certificated  parish,  the  wife  and  her  child- 
ren bom  under  such  certificate,  gain  a 
settlement  by  a  residence  of  40  days  on 
this  estate,  after  her  husband's  death.  Rex 
T.  Lomg  WUtenhamf  ii.  pi.  686. 

44.  If  a  parish  give  a  certificate  to  a  roan  and 
woman  as  husband  and  wife,  such  parish 
cannot  aft^wards  controvert  the  fact  of 
marriage.  Rex  v.  Headcom,       ii.  pi.  754. 

45.  See  also  Rex  v.  Ipiley,  ii.  pi.  758. 

HUSBANDMAN. 

A  husbandman,  though  he  has  actually 
served  three  years  in  the  militia  and  is 
married,  may  be  removed.  Rex  v.  Gwenop, 

ii.  pL692. 

I. 
IDIOT. 

1.  An  apprentice  appearing  to  be  an  idiot, 
may  be  dischargeJ  from  his  indentures. 
Anon,  i.  pj.  669. 

8.  The  father's  settlement  shall  be  conferred 
on  his  legitimate  child,  though  such  child 
be  an  idiot,  Hard't  case,  ii.  pi.  54. 

INCORPORATED  DISTRICTS. 

1.  By  22  G.5.  C85.§  1.  «  so  much  of  9  G.l. 
c.  7.,  as  respects  hiring  out  the  poor,  is  re- 
pealed as  to incorporatedparishes." 

2.  By  22  G.3,  C85.  §  2.  **  Viutors and  guar- 
dians of  inooiporated  parishes  may  make 
agreements  for  the  diet  and  clothing,  &c, 
of  persons  sent  to  the  poor  houses.'*^ 

5.  See  92  G.  3.  c.  85.  §  J.  <*  conditions  on 
whidi  parishes  shall  be  entitled  to  the 


benefits  of  this  act"    And  see  55  G.3. 

C.55. 

4.  By  22  G.Z,  C85.  §  4.  **  two  or  more  pa- 
rishes may  unite,  with  the  approbation  of 
two  justices,  for  the  purpose  of  this  act." 
But  see  55  G.  5.  c.  55. 

5.  By  22  G.  5.  c.  85.  §  5.  <<  parishes  more 
than  ten  miles  distant  from  the  poor- 
house  excluded." 

6.  By  22  G.3.  c.8J.§  6.  **  notice  for  meet^ 
ings  to  be  given  in  the  church,  &c — qua- 
lification of  voters." 

7.  By  22  G,5,  C.85.  §  7.  ''justices  to  appoint 
a  guardian  for  each  parish,  &c. — Duty  and 
powers  of  the  guardians." 

8.  By  22  G,3,  c.85.  §  8.  "  churchwarden  or 
overseer  to  receive  the  poor's  rate— how 
to  be  applied." 

9.  By  22  G.  5.  C85.  §  9.  ''justices  to  appoint 
a  governor  of  each  poor-house." 

10.  By  22  G.  5.  c.  85.  §  10.  "  dircctioni  for 
the  appointment  of  visitors— visitors  may 
appoint  a  deputy-governor,  &c.,  to  obey 
the  visitor." 

11.  By  22  G.J.  c.85.  §  11.  "  single  parishes 
may  have  a  visitor  appoioted." 

12.  By  22  G.5.  c.  85.  ^  12.  "  a  treasurer  to 
be  appointed — his  duty." 

15.  By  22  G,3.  c.85.  §  15.  '^  vacancies  occa- 
sioned by  death  of  officers,  &c.  how  to  be 
supplied." 

14.  By  22  G.  5.  c  85.  §  14.  "  at  what  time 
the  offices  of  guardian,  governor,  &c,  shall 
determine." 

15.  Bw  22  G.9.  C85.  $  15.  "justices  in  a 
diflerent  limit  may  act  in  certain  cases." 

16.  By  22  G.  5.  c.  85.  §16.  "justices  may 
appoint  special  sessions  for  executing  the 
powers  or  this  act." 

17.  By  22  G.  5.  c.  85.  §  17. "  guardians  shall 
provide  houses  and  proper  utensils,"  &c 

18.  Iky  22  G.5.  c.  65.  g  18.  *<  poor4iouses, 
where  to  be  situated." 

19.  By  22  G.  5.  c.  85.  §  19.  "  on  what  con- 
ditions lands,  &C.,  shall  be  rented." 

2a  By  22G.5.  c.85.§20.  "buildings  to  be 
paid  for  by  the  guardians;  visitors  and 

fuardians  empowered  to  borrow  mon^." 
lut  see  45  G. 5.  c.  no.  by  which  part  of 
this  clause  is  repealed. 

21.  By  22  G.  5.  c.  85.  §  21.  "  visitors  and 
guardians  to  be  incorporated  •— their 
name." 

22.  By  22  G.  J.  c  85.  §  22.  "  incapacitated 
persons  empowered  to  sell  landv'  &g. 

25.  By  22  G.5.  C85.  §  ^. "  money  paid  for 
such  lands,  &c.  to  be  laid  out  in  the  pur- 
chase of  other  lands,  &c^  to  be  settled  to 
the  same  uses." 

24.  Bj  22  G.  5.  c  85.  §  24.  "  poor  to  be 
maintained  at  the  general  ezpence  of  the 
respective  parishes -i- guardians  to  meet 
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■ondily— -treanirer  at  each  meeting  to 
produce  an  account  of  the  debt  incurred 
for  utensils,  furniture,  &c«— and  also  an 
account  of  the  victualfly  beer,  &c.,  uKd  in 
the  poor-house.*' 

25.  By  22  G.  J.  c.  83.  §  25.  "  penalty  on 
persons  refusing  to  deliver  up  poor's  rate, 
&&,  after  proper  demand." 

se.  By  22  G.  3.  c.  83.  §  26,  *'  penalty  on 
gnsidians  who  shall  n^lect  to  attend 
monthly  meetings." 

27.  By  22  G.  3.  c.  83.  §  27.  **  waste  lands 
adj<Hiiing  to  poor-houses  majr  he  inclosed, 
with  consent  of  the  lord  ot  the  manor," 
&c. 

28.  By  S2  G.  3.  c.  83.  §  28.  **  persons  sent 
to  poor-houset  to  deliver  an  order  signed 
by  a  guardian.'* 

29.  By  22  G.  3.  c  83.  §  29.  "  what  persons 
may  be  sent  to  the  poor-houses." 

30.  Br  92  G.  3.  c  83.  ^  30.  "  how  poor 
dwdren  are  to  be  provided  for." 

31.  By  22  G,3,  C.83.  §31.  **  idle  persons 
who  neglect  to  provide  for  their  families 
shall  be  prosecuted  by  the  guardians.'' 

52.  By  22 C.3.  c.83. $32.  ''how  guardians 

are  to  proceed,  relative  to  poor  persons 

who  cannot  get  employment" 
55.  By  28  G.3.  c.83.  6  33.  "guardians  to 

provide  suitable  clothing  for  the  persons 

they  send  to  the  poor  houses." 

34.  By  32G.3.  c.83.  (84.  *'  rules  and  or- 
ders contained  in  the  schedule  to  be  ob- 
served at  the  poor-houses." 

35.  By  82  G.5.  c.83.  §5S.^  "  justices,  on 
complaint  that  any  guardian  hath  refused 
relief  to  any  poor  person,  majr  direct  such 
guardian  to  send  the  complainant  to  the 
poor-house :  if  the  justice  shall  find  that 
the  ccmiplainant  Is  an  idle  person,  he  may 
conmit  him  to  the  honse  of  correction.'* 

3C.  By  22  0.3,  c.83.  (36.  **  guardians  not 
to  be  summoned  ben>re  the  justice,  unless 
dM  complainant  shall  have  applied  both 
to  the  guardian  and  visitor." 

57.  Bj  28  G.s.  C83.  §37.  **  application  of 
penalties  inflicted  on  guardians." 

38.  By  29  G.3.  C83.  §  38.  **  direcdons  re- 
lathre  to  such  poor  persons  who  shall  be 
afflicted  with  sicknen,  &c.,  when  at  a  dis- 
tance iroin  their  parish." 

59.  Bv  99  G.S.  c.83.  §  39.  "  not  to  alter  the 
settlement  of  any  person,"  &c. 

40.  By  22  G.3.  c. 83.  §  40.  **  penalty  on  per- 
sons who  shall  embenle  or  waste  goods, 
&C.,  committed  to  their  care  in  any  poor- 
hoote." 

41.  By  99  0,5.  C.85.  §  41.  **  penalty  on  en- 
ddng  or  removing  pregnant  ¥romea,  &c., 
from  one  parish  to  another,  without  an 
order  firom  two  justices." 

42.  By  29  G.3.  C83.  §  42.  ^pCDMliy  OO  W- / 


sitors,  guardiami,  and  governors,  who  shall 
not  furnish  provisions,  &c.  for  the  pcx)r- 
house  to  which  they  belong." 

43.  By  22  G.Z,  c  83.  §  43.  '*  guardians,  with 
the  approbation  of  the  parishioners,  may 
sell  houses  provided  by  the  parish  for  the 
poor  thereof." 

44.  By  23  G.B,  c.83.  §  44.  •^  this  act  not  to 
extend  to  any  place  which  shall  not  adopt 
the  provisions  tbereof." 

45.  By  82  G,5.  c.83.  §  45.  ^  penalties  and 
forKitures  how  to  be  recovered  and  ap- 
plied." 

48.  By  22  G.s.  c.83.  ^  46.  **  persons  ag- 
grieved may  appeal  to  the  quarter  sessions, 
whose  determmadon  shall  be  final." 

47.  Where  the  guardian  and  visitor  of  a  pa- 
rish, which  had  adopted  the  provisions  of 
the  statute  22  G,3.  c85.  upon  application 
to  them  for  relief  by  a  pauper  tor  lierself 
and  children,  directed  them  to  be  received 
into  the  poor-house ;  held,  that  one  justice 
had  not  any  jurisdiction,  upon  complmnt 
to  him  by  the  pauper,  to  order  relief  out 
of  the  poor-house;  and  therefore  where 
defendant  was  convicted  in  a  penalty  for 
disobeying  such  order,  which  conviction 
was  confirmed  at  the  sessions,  the  court 
quashed  the  order  of  sessions,  Mas  v. 
Laugkioiiu 

48.  Two  justices  in  petty  sessions  may  direct 
the  regulations  prescnbed  by  22  G,3.  c83. 
and  49  G.S.  c.124.  $  5. 

49.  Two  justices  may  direct  the  regulations 
specified  in  schedule  of  22  G.5»  c.83.,  to 
be  observed  in  work-houses,  where  no 
master  or  mistress  is  appointed  to  super- 
intend, and  may  alter  such  regulations, 
50G.3.  c.sa^l. 

50.  Contractors  for  providing  for  the  poor, 
shall  be  subject  to  the  jurisdiction  of  the 
justices,  as  overseers  of  the  poor.  Id.  ^  2. 

51.  Justices  may  appoint  the  keeper  of  the 
workhouse  to  be  governor.  Id,  §3. 

52.  Penalty  on  embezaling  goods,    /(/.  §4. 

INDEMNITY. 
See  Bastards. 

INDENTURES. 
See  Apprsnticss. 

INDICTMENT. 

1.  An  indictment  will  lie  against  the  church- 
wardens of  a  parish,  for  refusing  to  join 
with  the  overseers  in  making  a  poor's 
rate,  Rex  v.  Arnold^  i.  pi.  20. 

2.  An  indictment  will  lie  for  disobeymg  an 
order  of  sessions,  to  pay  cotti,  on  tJhtt  d\«- 
mudon  of  ao  appeal  trom  cl  poof  %  itXA> 
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.  notwithstanding  the  17  O.9.  c.58.  gives  a 
remedy  by  distress,  Reat  v.  Byee, 

i.  pi.  559. 

3.  Ao  indictment  will  lie  against  overseers, 
for  refitting  to  make  a  rate  to  reimborse 
consteblesy  Beje  v.  Bariow,        i.  pL  369. 

4.  An  indictment  will  lie  against  overseers, 
for  refusing  to  account  within  the  time 
limited,  for  the  monies  they  have  received 
for  the  relief  of  the  poor,  JUx  v.  Com' 
mier,  i«  pi*  370. 

6,  And  in  such  an  indictment  it  is  not  neces- 
sary to  set  forth  the  sums  of  money  re- 
ceived, I(L  ibid. 

6.  And  it  IS  good,  though  it  charge  that  they 
et  ttierque  eormm  did  convert  the  moncv; 
for  the  cheat  of  one  is  the  cheat  of  the 
other.  Id.  ibid, 

7.  An  indictment  will  lie  agmnst  overseers 
for  not  relieving  the  poor,  or  for  relieving 

-    them  unneoes:iarily,  Tawney*%  case, 

i.  pi.  371. 

8.  An  indictment  will  lie  for  disobeying  any 
■   order  of  the  justices^  Rex  v.  Smitk^ 

i.  pi.  461. 

9.  An  indictment  lies  for  refusing  to  accept 
the  office  of  overseer,  or  for  duobedience 
to  an  order  of  justices,  or  to  an  act  of 
parliament.  Rex  v.  Jontt,  i.  pi.  577. 

la  An  indictment  lies  against  overseers,  for 
not  receiving  a  pauper  removed  by  an  or- 
der of  justices.  Rex  v.  Damt,  et  aL 

i.  pL  579. 

11.  Same  enacted  by  13  ft  uCar.S.  CIS.  §5. 

18.  And  in  general  the  Court  will  not  quash 

an  indictment  against  an  overseer,  but 

will  drive  him  to  demur.  Rex  v.  Pardy, 

L  pi.  580. 
15.  An  indictment  lies  for  disobeving  an  or- 
der of  maintenance.  Rex  v.  RMuon^ 

i.  pL  455. 

14.  In  an  indictment  on  the  19  G.3,  c  72. 
for  the  reli^  of  substitutes  in  the  militia, 
the  order  of  maintenance  must  be  stated 

•  or  alluded  to ;  and  the  orders  of  reim- 
bursement must  be  made  at  the  same 
time  with  the  order  of  maintenance,  di- 
recting that  whatsoever  shall  be  paid  un- 
der the  one,  shall  be  repaid  under  the 
other.  Rex  v.  While,  i.  p\.  479. 

15.  And  whore  the  jurisdiction  exercised,  is 
founded  on  a  former  order,  a  general  re- 
ference to  such  order  is  not  sufficient.  Rex 
V.  Wimthip,  i.  pi.  466. 

16.  But  an  indictment  on  SI  G.3.  c  51.  for 
disobejring  an  order  of  sessions,  on  an  ap- 
peal against  servants*  tax,  need  not  state 
the  proceedings  before  the  justices.  Rex 
V.  Myiton,  L  pi.  479  a. 

17.  An  indictment  that  the  defendant  was 
appointed  *'  overseer  of  the  parish  of  ^.," 

^aa  that  be  afterwards  refused  "  to  take 


the  said  office  of  overseer  of  the  parish  to 
which  he  was  so  appointed,*'  is  good  on 
demurrer,  Rex  v.  Bwrder,  i.  pL  41. 

INFANT. 

1.  An  infiint,  whether  le^timate  or  illegiti- 
mate, shall,  until  it  attains  the  age  of  seven 
years,  be  removed  with  its  mother  for  nar- 
ture,  althou^  settled  in  a  diffinent  parish. 
Rex  v.  Hemington,  i.  pi.  515. 

8.  An  infant  bastard  lef^  unprovided  for, 
roust  be  maintained  Iw  the  parish,  and  for 
this  an  order  of  justices  is  not  necessary, 
ffaj/i  V.  Bryantf  i.  pi.  516. 

3.  An  infant  who  has  bound  himself  appren- 
tice cannot  be  sued  on  the  covenant  of  his 
indentures,  Gilbert  v.  Ftetcker,  i.  pi.  694. 

4.  And  therefore  the  father  or  some  fiirad 
usually  joins  in  the  indentures,  who  be- 
comes hable  for  the  performance  of  all  the 
covenants^  even  those  which  were  tb  he 
performed  by  the  apprentice  himself. 
Branch  v.  Swington,  i.  pi.  699. 

5.  For  the  very  end  of  binding  the  father  or 
friend  is,  that  they  may  answer  for  the 
wrong  which  may  be  done  by  the  appren* 
tice  to  his  master,  WhOley.y.  Lefhu, 

i.  pi.  689. 

6.  If  a  poor  infant  bind  himself  apprentice, 
the  allowance  of  the  justices  is  not  neces- 
sary, Rex  V.  St,  Mary  Reading,  i.  pi.  705. 

7.  An  infant  apprentice  cannot  consent  to 
the  cancellfng  of  his  indentures,  Ret  v. 
Ecdetal  BieHow,  i.  pi.  7 1 1 . 

6.  Nor  can  the  indentures  of  a  parish  ap- 
prentice be  cancelled  l^  his  consent  afler 
ne  comes  of  age ;  for  tne  legislature  has 
made  the  consent  of  others  necessary  in 
this  case,  Rex  v.  Langham,         i.  pi.  716. 

9.  But  see  Rex  v.  HarSurUm,        i. pi.  VIS. 

10.  For  his  consent,  being  under  age^  is 
exactly  as  if  he  had  given  no  consent ; 
he  cannot,  as  an  infant,  consent  to  his  own 
dischai^  Rex  v.  Auttery,  L  pU  709. 

INFORMATION. 

I.  An  information  in  the  nature  ofquowar' 
ranio  will  not  lie  against  a  churchwarden ; 
for  if  he  be  wrongfully  admitted  to  hb 
office,  yet  this  is  no  usurpation  oa  tlie 
rights  of  the  crown.  Rex  v.  Dandmey^ 

L  pi.  958. 

8.  An  information  lies  against  an  overseer 
for  removing  a  pauper  to  prevent  her  be* 
coming  chaifeable,  Bex  v.  Btubft 

i.pL375. 

9.  But  if  an  overseer  make  an  altevatBon  in 
a  poor  rate,  after  it  has  been  allowed  by 
two  justices,  with  the  approbation  of  the 
justices,  an  information  will  not  lie,  Rex 
v.  Barrall,  L  pL  988. 
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4.  An  iafbraiation  will  lie,  for  eompiring  to 
take  away  an  infant  out  of  Ae  cuKody  of 
faer  pntative  father^  Rex  r.  Cornfort, 

i.  pi.  513. 

INROLLMENT. 
See  Appeenticf.s. 

IRREMOVABLE  PERSONS. 

].  One  who  is  resident  on  an  estate  granted 
to  him  for  lirea^  in  consideration  of  two 
giiioeaai  fine,  and  one  shilling  rent,  is  irre- 
novable  therefrom,  although  actually 
chargeabie ;  and  although  he  cannot  gain 
a  settJemeot  by  forty  days'  residence,  as  on 
his  own  estate  under  9  G.I.,  the  considei^ 
ation  bdng  under  soL  Bex  t.  Mmiieif^ 

ii.  pi.  645. 

s.  For  by  Magna  Charta  "  none  shall  be 
*yfr'«*wj  of  his  freehold;  and  therefore 
who,  on  being  left  by  her  hushond, 


goes  and  resides  on  his  estate  for  forty 
days  by  henelf,  although  she  does  not 
thereby  gain  a  settlement,  cannot  be  re- 
■o?ed  from  the  parish,*'  Rex  v.  Aifikorp 
Roodimg,  iL  pL  616. 

3.  Ami  to  render  the  party  irremovable, 
she  residence  need  not  be  on  the  estate; 
if  it  be  in  the  parish  it  is  sufficient,  Rex  ▼. 
Somtom^  ii.  pi.  675. 

4.  Even  thoi^h  he  is  only  in  the  parish  for 
the  purpose  of  making  repairs  on  the 
estate.  Rex  v.  HoughUm  le  Spruf^^ 

ii.  pi.  678. 

5.  Where  a  sou,  having^greed  to  purchase 
a  piece  of  land  for  V5Z,  applied  to  his 
fimer,  who  consented  to  advance  80/.  left 
to  his  wife,  on  condition  that  a  house 
Aould  be  built  on  the  land  by  the  son, 
which  the  fiither  and  mother  were  to  have 
for  their  lives  and  the  life  of  the  survivor, 
and  aflenrards  the  same  to  go  to  the  son, 
hot  the  fother  and  mother  were  not  to 
sell  or  dispose  of  it,  nor  to  take  any  other 
fiunily  into  the  house:  but  this  agreement 
was  only  by  parol;  and  afterwards  the 
father  advanced  the  so/.,  and  the  son 
completed  the  purchase,  and  the  land  was 
ooBveyed  to  him  in  fee ;  and  he  built  a 
hoose^  of  which  the  father  and  mother 
took  possession  with  his  consent,  and  lived 
in  it  tor  three  vears,  without  paying  any 
rent,  when  the  nther  died,  and  the  mother 
coetimied  in  possession.  Held,  that  the 
father  did  not  gain  a  settlement  by  the 
residence  on  the  land,  nor  was  the  mother 
entided  to  reside  on  it  irremovably.  Rex 
v.  Siamdan^  ii.  pi.  701. 

6.  By  9  &  lo  W.  5.  c.  1 1.  ^  certificated  per- 
sons are  irremovable  until  actually  chaime- 
able.'* 


/ 


7.  And  a  certificated  person  who  never  asks 
relief,  cannot  be  considered  as  actually 
chaigeable.  Rex  v.  St.  Mary  WetlporU 

ii.  pi.  69J. 

8.  *<  Officers,  mariners,  and  soldiers  who 
have  set  up  trades  in  any  parish,  are  irre- 
movable until  chargeable.'* 

9.  By  15  G.5.  C.84.  **'  gate-keepers  on  turn- 
pike roads  are  irremovable  until  actually 
chargeable. 

10.  By  94  G.  5.  C.5.  *' officers,  mariners, 
soldiers,  and  marines,  who  have  been  in 
service  since  1763,  and  have  set  up  trades, 
are  irremovable  until  actually  charac- 
able."  * 

11.  By  94  G.  9.  C.6.  <<the  S4G.5.  c.3.  is 
extended  to  militia-nien  and  fencibles 
who  have  served  three  years,  and  been 
honourably  discharged." 

19.  By  96  G.  3.  c.  107. "  the  above  provisions 
are  extended  to  married  militia-men  in 
actual  service." 

13.  By  Z^  Q,z,  C.54.  **  no  certificated  mem- 
ber of  a  benefit  society  shall  be  removed 
until  actually  chargeable." 

14.  By  ZS  Q,Z,  c.  101.  "  poor  persons  resi- 
ding in  tenements  under  lO/L  a  year,  are 
irremovable  until  actually  chargeable." 

15.  By  ZB  G.  3.  c  194.  **  woolcomhers  exer- 
cising their  trade  in  anv  parish,  are  irre- 
movable until  actually  chargeable." 

16.  A  certificated  person  who  receives  relief 
during  illness  trom  a  parishioner,  docs 
not  thereby  become  actually  chareeabic 
to  the  parish,  although  the  paribh-officers 
reimburse  the  parishioner,  Rex  v.  Kingp- 
wood,  ii.  pL  689. 

17.  It  is  only  that  part  of  a  family  that  asks 
relief  that  is  to  be  considered  as  charge- 
able. Rex  V.  FramUngluiMf        ii.  pL  690. 

18.  The  poor  belonging  to  one  parisn  being 
under  certificate,  in  a  workhouse  situate 
in  another  parish,  arc  not  removable 
therefrom  as  persons  chargeable,  because 
thcv  are  unable  to  work.  Rex  v.  Si,  Peter 
and  St,  Paid  Bath,  ii.  pi.  69 1 . 

19.  A  husbandman,  though  he  has  actually 
served  in  the  militia,  is  not  a  person  irre^ 
movable  under  the  above  statutes.  Rex 
V.  Gwenop,  ii.  pi.  699. 

90.  Persons  irremovable  until  chargeable 
must  ask  relief  before  they  can  be  removed. 
Rex  V.  St.  Mary  Wtstport,       ii.  pi.  693. 

91.  By  Z5  G.  5.  c.  101.  **  persons  convicted 
of  larceny,  and  reputed  tnieves,  may  be  re- 
moved as  actually  chargeable." 

99.  By  55  G.  3.  c.  101.  ^  unmarried  women 
with  child  may  be  removed  as  actually 
chargeable." 

93.  Altnough  such  unmarried  woman  is  re- 
siding under  a  ccrtificate>  Hex  n.  Great 
Varmouth,  V\,  ^  ^V^\« 
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S4.  But  a  niiglp  woman  tiring  in  fervice  with 
her  maito*,  is  not  remoyable  under 
35G.  5.  c.  101.  against  the  content  of 
both  herself  and  her  master;  although 
adjudced  by  the  order  of  removal  to  be 
with  child,  and  therefore  deemed  charge- 
able to  the  parish  in  which  she  was  ser- 
ving ;  for  that  statute  does  not  make  jier- 
flons  removable  who  were  not  proper 
objects  of  removal  before,  but  only  leaves 
certain  descriptions  of  persons  exempted 
out  of  the  act  liable  to  be  removed, 
though  not  in  fact  chargeable,  if  otherwise 
proper  obfects  of  removal.  Rex  v.  Alvehy^ 

ii.  pi.  695. 

95.  A  married  woman  pr^:nant  with  a 
child,  which  when  bom  would  be  by  law 
a  bastard,  is  removable  as  an  unmarried 
woman  under  55  G.  3.  c  101 .  §  6.  Rex  v. 
Tibbenham^  ii.  pi.  606. 

96.  And  bein^  pregnant  with  a  bastard,  is 
sufficient  evidence  oichargeaMUy  to  war- 
rant a  removal,  unless  evidence  to  the 
contrary  be  given.  Id,  ibid, 

27.  And  the  order  of  removal  may  charge 
such  person  generally  as  actnallv  charge- 
able, without  setting  forth  in  what  man- 
ner chargeable.  Id,  Ufid, 

98.  So  also  if  the  order  states  that  the  party 
"'  by  being  pregnant  tnag  deemed  to  have 
become  ckargeMe^*  it  if  sufiBcient,  Rex  v. 
Diddkbury^  ii.  pi.  697. 

29.  But  if  it  merely  adjudged  that  the  per- 
son removed  **  wa»  wHh  ckUd  and  unmar- 
ried'* without  drawing  the  conclusion 
that  she  was  cbargeable^  it  is  bad,  Rex  v. 
Holm  East  Waver  Quarter,       ii.  pi.  699. 

SO.  A  labourer  employed  by  his  master  to 
drive  his  cart  into  a  parish  with  one  load, 
and  to  return  with  another,  and  who  broke 
his  leg  there  by  accident,  which  detained 
him  for  some  tnae  in  such  parish,  by  which 
he  was  relieved,  is  to  be  considered  as 
casual  poor^  and  as  such  not  removable 
cither  under  stat.  15  &  14  Car.  8.  c.  12., 
or  the  Stat.  35G.5.  c.  101.  Rex  v.  Si, 
James  in  Bury  8t.  Edmunds,     ii.  pi.  698. 

91.  Where  a  pauper  legally  settled  in  the 
parish  of  if.,  having  met  with  a  severe 
accident  in  the  parish  of  B.^  was  carried 
into  an  adjacent  parish  to  be  cured,  and 
remained  there  for  a  long  period  of  time : 
Held,  that  he  was  to  he  considered  as 
casual  poor  in  the  parish  of  C,  and  was 
irremovable;  and  that  an  order  of  re- 
moval to  A;  suspended  under  the  powers 
of  55  G.  5.  c.  101.  and  subsequent  order 
on  the  overseers  of  A,,  to  pay  the  inter- 
mediate charges  incurred  by  the  parish  of 
C,  were  invalid.  Rex  v.  St.  Lawrence 
Ludlow,  ii.  pi.  703. 


89.  A.  hired  a  house  for  \oL  a  rear,  and 
put  into  it  his  furniture,  worth  above  15^, 
and  lived  in  it  above  a  year.  Having 
applied  for  relief,  the  parish  oflEtcers  were 
compelled  by  a  magistrate's  order  to  grant 
it.  Afler  the  relief  was  granted  the 
landlord  demanded  his  rent,  but  allowed 
A.  a  fortnight's  time  to  pay  it.  Before 
that  time  was  expired,  and  before  the  rent 
was  paid,  the  pauper  was  removed  to 
another  parish  by  an  order  of  two  justices. 
After  he  had  been  removed  he  sold  his 
furniture  and  paid  the  year's  rent :  held, 
first,  that  the  parish  officers  havina  been 
compelled  to  grant  relief.  A,  had  thereby 
become  actuaUv  chai^geable,  and  was  there- 
fore reraovabfe  by  stat.  5SG,8,  c  lOl. 
although  he  had  resided  above  40  days 
on  the  tenement :  held,  secondly,  that  at 
the  Umc  when  the  order  of  removal  was 
made,  he  had  not  gained  any  settlement 
in  the  removing  parish,  because  he  had 
not  then  paid  a  year's  rent,  as  required 
by  59  G.J.  c.  50.  Rex  v.  AmptkiU, 

ii.pL704. 

55.  An  order  of  removal,  merely  adjudging 
that  the  person  removed  was  spiM  ekild 
and  unrnarriedj  without  dravring  the  con- 
clusion that  she  was  ckamoUe^  is  bad. 
Rex  V.  Holm,  East  Wener  Quarter, 

ii.  pL  699. 

54.  A  pauper  renting  a  house  in  the  parish 
of  A.  ¥fhite  she  received  occasional  relief, 
and  having  relations  in  the  adjoining 
parish,  but  no  settlement  in  either,  afler 
naving  been  sen^ackwards  and  forwards 
from  one  to  the  vther,  was  at  last  taken 

Sthe  parish  officer  of  A,  into  B,,  br  which 
e  was  relieved,  and  threatened  to  be 
sent  to  prison  if  she  returned  again  into 
A.  Held,  that  her  residence  in  B,  under 
such  circumstances,  did  not  prevent  her 
removal  from  thence  by  an  order  of  jus- 
tices to  her  place  of  settlement,  Bex  v. 
Bimmgham,  iu  pi.  700. 

35,  A  person  occupying,  at  4/.  a  year,  port  of 
a  dwelling-house  of  the  annual  viuue  of 
18/.  does  not,  since  35  G.  5.  cioi.  §4., 
acouire  a  settlement,  although  he  be  rated 
and  pay  to  the  church  and  poor  rate  for 
the  whole  house,  Rex  v.  Pemryn, 

ii.  pL  702. 

JUSTICBa 

1.  By  43  EKk.  c.  9.  $  1.  **  the  appointment 
ofoverseers  must  be  under  the  hands  and 
seals  of  two  justices." 

9.  Sec  Rex  v.  Arnold,  i.  pi.  20. 

3.  The  mayor  of  a  corporation  and  the  jus- 
tice of  a  county,  are  not  two  justices  within 
this  act.  Rex  v.  Butler,  i.  pi.  29. 
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4.  The  tiro  jiu ticet  must  ngn  and  teal  the 
af>|iointincnt  in  the  presence  of  each  other, 
Rat  T.  Forretif  i.  pi.  93. 

5.  Bjr  S6  G.  9.  c.  97.  **  orders,  &c.  made  by 
two  or  more  justices,  are  good,  without 
ttating  guonim  unut*'  &c. 

6.  By  17  G.  9.C.  38.$  9.  *"  two  justices,  on  ; 
an  orerseer  dying  or  becoming  insolvent,  • 
m^  appoint  another  for  the  remainder  of 
the  year.** 

7.  By  49  Eliz.  c.  9.  §  8.  "  magistrates  of  cor- 
poratioiis  shall  have  the  same  power  as 
jQftiees  of  counties.'* 

8.  By  45  Elis.  c.  9.  f  9.  *  magistrates  and 
JQSCicea,  when  a  parish  lies  part  within  a 
cBtj  and  part  witnin  a  county,  shall  only 
act  fat  that  part  of  the  parish  that  is 
within  their  respective  jurisdictions.*' 

9.  By  4SEliXi.G.9.^  ID.  ''justices  and  ma- 
ps/tntci  neglecting  to  appoint  overseers, 
shall  forfeit  SL  to  the  poor." 

lOs.  The  two  justices  have  a  discretionary 
power  to  select  proper  persons  to  serve 
the  office  of  overseer.  But  on.  if  they 
can  appoint  an  acting  justice  of  the  peace 
to  that  office.  Res  v.  Ga^fer^        i.  pi.  14. 

II.  &y  43  Eliz.  c.  9.  ^  two  or  more  justices 
most  allow  a  poor's  rate." 

IS.  The  allowance  fay  the  justices  is  a  mi- 
nisterial act,  and  matter  of  form.  Rex  v. 
ViioJteter^  i.  pi.  83. 

13.  For  the  churchwardens  and  overseers 
have  the  power  of  making  the  rate,  and 
whether  it  be  a  fair  rate  or  not,  is  to  be 
CDOuired  of  on  an  appeal  to  the  sessions ; 
ana  neither  the  two  justices  who  sign  it 
dor  even  the  court  <n  King's  Bench  can 
examine  into  its  propriety.  Rex  v.  Dor- 
ehetier^  i.  pl.ij4. 

14.  And  this  allowance  is  to  be  by  two  jus- 
tices out  of  sessions,  i.  pi.  79. 

15.  Justices  of  a  county  cannot  allow  a  rate 
made  by  overseers  of  a  borough.  Rex  v. 
Fulltf^  i.  pi.  86. 

IS.  Justices  may  be  compelled  by  mandamus 
to  allow  a  poor  rate.  Rex  v.  Edwards^ 

i.  pi.  87. 

17.  By  16  G.  9.  c.  18.$  1.  **  justices  may  in- 
Ibrcr  laws  relating  to  parish  taxes,  &c. 
though  they  are  chargeable  themselves." 

18.  By  28  G.3.c.49.$  1.  **  justices  acting 
for  two  or  more  counties,  being  adjoining 
counties,  may  act  as  justices  in  all  matters 
relating  to  either  of  the  stud  counties; 
and  all  their  acts  shall  be  as  valid  as  if 
done  in  the  county  to  which  the  act  re- 
lates, provided  such  jusdces  be  personally 
reddent  in  one  of  the  counties  at  the  time 
of  doing  the  acts,  and  the  warrants,  &c. 
be  executed  by  the  officer  of  the  proper 
county." 

19.  By  9  G.  1.  c.  71.  $  3.  and  88  G.  8,  c.  49. 


''jutticet  of  counties,  resident  within  cities 
counties  of  themselves,  cannot  intermeddle 
in  any  matters  arising  within  the  cities  or 
towns,  which  are  counties  of  themselves.** 

90.  See  Rex  v.  Si.  Mar^$  in  Taunim^ 

i.  pi.  9S3. 

91.  By  43  Eliz.  c.  9.  $  4.  **  justices  may  com- 
mit overseers  who  refuse  to  account" 

99.  Justices  may  fine  overseen,  as  well  as 
impritoH  them  for  refusing  to  account. 
Rex  V.  SedgecMj  i.  pi.  516, 

93.  But  if  the  justices  under  43  Ehz.  c.  9. 
commit  an  overseer  for  not  accounting, 
and  on  a  habeat  corput  it  appears  that  the 
overseer  did  account,  he  shall  be  dis- 
charged, although  the  account  was  merely 
a  gross  account  of  his  receipts  and  pay- 
ments, without  stating  particulars.  Rex  v. 
Corroeke,  i.  pi.  310. 

94.  And  where  the  particulars  are  stated, 
the  justices  cannot  commit  merely  be- 
cause they  disapprove  of  the  account ;  for 
they  ought  to  receive  it,  and  form  a  ba- 
lance by  striking  out  what  is  wrong,  Rex 
V.  Walrond^  i.  pT.314. 

95.  The  authority  given  to  justices  by  43  Eliz. 
C.9.  respecting  overseers*  accounts,  cannot 
be  delegated,  Rex  v.  Turner^      i.  pL  341 . 

96.  B^  7  Jac.  1.  c.  5.,  and  91  Jac.  1.  c.  it., 
**  it  an  action  be  brought  against  a  justice 
for  any  thing  done  concerning  his  office, 
he  may  plead  the  general  issue,  and  give 
the  special  matter  in  evidence." 

97.  And  shall  be  allowed  double  costs. 

98.  By  94  G.  9.  c.  44.  $  1.  ^  no  writ  shall  be 
sued  out  against  any  justice,  lor  what  he 
shall  do  in  the  execution  of  his  office,  till 
notice  given  to  him." 

99.  By  94  G.2.C.44.  "he  may  tender  amends, 
and  plead  the  same  in  bar." 

30.  No  plaintiff  shall  recover  without  proof 
of  notice. 

31.  The  justice  may  pay  money  into  court. 
59.  No  evidence  to  be  received  of  any  cause 

of  action,  except  that  contained  in  the 
notice. 

33.  hy  34  G.  9.  c.  44.  "  justices  granting 
warrants,  shall  be  macfe  defendants  in 
actions  brought  against  officers  for  exe- 
cuting them." 

34.  Justices  cannot  award  ai|.  attaekment 
against  overseers.  Rex  v.  Bartiet, 

i.  pi.  354. 

55.  By  43  Elix.  c.  9.  <*  two  justices  are  to 
judge,  whether  the  excuse  of  overseers  for 
absenting  themselves  from  the  monthly 
meetings  in  the  church,  are  allowable." 

56.  B^  43  Eliz.  c.  9.  ^  two  justices  may  rate 
parishes  in  aid." 

37.  By  18  G.  3.  c.  19.  **  a  justice  shall  audit 

constables*  accounts." 
55.  By  6  G.  2,  c.  51.  $  3. « 3u«6ceft  %Vi«\\f»m 
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mon  (iffeneon  to  show  cauie,  wh?  the 
reputed  father  of  a  bastard  child  uunild 
not  be  discharged." 

39.  Justices  of  the  peace  acting  for  any 
county  at  large,  &c.  may  act  as  such,  in 
placet  having  exchisivc  Juritsdiction  within 
or  adjoining  such  county.  1  &  2  G.  4. 
c  65. 

40.  In  places  having  a  limited  number  of 
justices,  any  of  such  justices  empowered 
to  act,  though  not  of  the  quorum.    4  G.  4. 

€.27. 

41.  The  justices,  though  not  ^in  or  next 
the  limits  "  of  the  church  of  the  parish  in 
which  the  child  Is  bom,  may  act,  Eex  v. 
iSftiiw,  L  pi.  527. 

42.  The  justices  have  authority  to  commit 
a  soldier,  for  disobeying  an  order  of  bas- 
tardy;  for  he  is  not  protected  against  such 
commitment  by  the  mutiny  act,  Bex  v. 
Areker,  i.  pi.  53. 

43.  For  the  clause  in  the  mutiny  act,  which 
exempts  soldiers  from  arrest,  is  clearly 
confined  to  civil  actions  j  but  a  proceeding 
under  6G.2.  c.51.  against  the  reputed 
father  of  a  bastard  chud,  cannot  be  con- 
sidered in  the  nature  of  a  civil  action. 
Rex  v.  Bowen,  i.  pi.  534. 

44.  Both  justices  must  be  present  at  tiie 
same  time  and  place,  when  a  woman  is 
examined  and  committed  for  not  filiating 
a  bastard  child,  BUliitgs  v.  Prutn, 

i.  pi.  545. 

45.  So  the  two  justices  in  assenting  to  and 
signing  the  indenture  of  a  parish  appren- 
tice, must  be  present  with  each  other,  for 
this  h  a  case  which  requires  very  seriously 
the  exercise  of  their  discretion,  Bexy. 
HamstaU  Bidwdre,  u  pL  721 . 

46.  But  if  the  two  magistrates  be  tocher 
at  the  time  the  assent  is  given,  the  inden- 
tures are  good,  though  they  afterwards 
dgn  them  separately,  Bex  v.  Winunek, 

i.  pi.  725. 

K. 

KING'S  BENCH. 

1.  The  king's  bench  will  not  quash  an 
order  of  seskionsi  except  for  error  in  form. 
Anonym Af  ii.  pi.  1000. 

2.  Nor  will  the  court  reverse  an  order  of 
sessions,  unless  it  affirm  a  bad  order,  Soulk 
Cmdimrff  v.  Braddon,  ii.  pL  1001. 

3.  If  a  sessions  be  adjourned,  penoing  the 
settlement  of  a  speaal  case,  the  court  will 
grant  a  numdamuM  to  complete  the  case, 
Bex  V.  TheJtuHceto/SuueXf  ii.  pL  1002. 

4.  See  also  Bex  v.  JusHces  of  Westmoreland^ 

ii.  pL985. 
S.  So  the  coart  may  order  the  sessions  to 


enquire  into  a  fad  which  appears  doubt- 
ftil  on  the  original  order  of  remoinBl, 
though  the  sessions  stated  no  case  for  the 
opinion  of  the  court,  Bex  v.  Margmm^ 

ii.  pi.  1005. 

6.  And  in  what  cases  the  court  vvill  send 
back  a  case  to  be  restated,  see 

ii.  pi.  984— *  999. 

7.  If  the  sessions  confirm  an  order,  the  court 
will  not  quash  it,  bnt  will  ouash  the  order 
of  sessions,  and  direct  the  jessiont  to 
notice  the  order  of  tvo  justices^  Bex  v. 
YarpoUy  \L  pi.  1004. 

8.  If  an  order  of  removal  be  confirmed  at 
the  sessions,  and  both  orders  be  afterwards 
removed  into  the  king's  bench  by  eerUp' 
rari  on  a  case  reservedi  and  tus  ooort 
disapprove  of  the  orders  for  want  of  ju- 
risdiction of  the  removing  magistrMtes 
m>pearing  on  the  face  of  the  original  ondec^ 
the  court  will  quash  both  the  orders^  with- 
out remitting  the  matter  back  to  the  ses- 
sions  to  quash  the  original  order,  for  ^tbe 
purpose  of  enabling  them  to  give  main^ 
tenance  according  to  the  9  G.  1.  Ci  7.,  and 
at  any  rate  they  will  not  admit  an  appli- 
cation for  amending  their  judgment  for 
quashing  both  orders,  made  in  the  term, 
subsequent  to  the  judgment  so  pronounced, 
BexY.  Moor  CrilchiU^  iL  pi.  1005. 


LARCENY. 

By  55  G.S.  &  101.  *<  persons  who  have  been 
convicted  of  larccnv  or  other  felonv,  and 
who  shall  not  be  able  to  give  a  satisfactory 
account  of  themselves  or  of  their  way  of 
living,  shall  be  removed  as  persons  ac- 
tually chargeable.' 


>t 


LABOURERS. 
See  Settlement  by  Hiring  and  Sxettck. 

LAND. 

1.  Lands  may  be  rated  to  the  poor's  rate  at 
three-fourths  of  their  yearly  value,  Bex  r. 
Brograve,  i.  pi.  125. 

2.  And  the  value  must  be  fixed,  according 
to  the  r^  worth  of  the  land  at  the  tiine 
the  rate  is  made;  for  the  rent  reserved  on 
the  lease  thereof,  is  not  concluuve  evi- 
dence of  its  yearly  value,  Bex  v.  Skkigle^ 

i  pLsos. 

5.  A  rate  on  the  one-half  of  the  fu.](y  early 

value  or  rack-rent  of  a  farm,  is  £jpod,  Bex 

V.  Hardjf,  i.  pi.  126. 

4.  A  rate  on  lands  and  houses  at  id.  in  the 

Smnd,  without  distinction,  is  bad,  Bex  T. 
utUr,  i.  pi.  ]  27. 

5.  Whether  lands  and  houses  arc  to  be  rated 
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iB^Kfcnt  pfoportioiM  depcodi  on  load 
dmunstancef^  Rex  v.  Sandwiek^  L  pi.  138. 

6.  A  person  tiving  out  of  a  pmriihy  but  having 
land  in  fab  own  occupBtton  and  manur- 
ance  therein,  u  rateable  for  such  lands  to 
the  ptfisfa  in  which  they  lie,  Jeffert/'s  case, 

i.  pi.  153. 

7.  Tile  poor**  rate  is  a  charge  upon  the  oc- 
with  respect  to  the  land  occupied, 
*8  caie,  i.  pi.  135. 

8.  Saoe  point,  Theed  v.  Siarkey,    i.  pi.  1 50. 

9.  HoiptlBl  lands  are  rateable  to  the  poor ; 
te  no  mao  by  appropriating  his  lands  to 
«D  boipital  can  exempt  them  from  taxes 
to  which  they  were  before  liable,  Anxmy 
■SBty  i.  pi.  113. 

MX  A  corporation  seised  of  lands  in  fee  for 
-their  own  profit  is  rateable  to  the  poor, 
JUatr.  Gardner,  i.  pi.  1G7. 

1 1.  Land  from  which  there  issues  a  mineral 
■pring,  it  rateable  for  the  profits  of  the 
taring  ns  well  ns  the  value  of  the  land, 
Ser  V.  MUler,  i.  pi.  1 74. 

!«•  Lnndi  purchased  by  a  company  and 
oonveiteif  into  a  dock  are  rateable  to  the 
poor.  Rex  v.  HtdlDock  Companif^ 

1.  pi.  184. 

13.  The  ranger  of  a  royal  park  is  rateable 
as  such  fortheincloiied  lands  in  the  park 
which  yield  a  certain  annual  profit.  Lord 
Bmier.  GrhdaU^  i.  pi.  185. 

14.  An  exemption  in  a  private  statute  of 
lands  given  to  charitable  purposes  **  from 
all  taxes,  charges,  and  assessments  what* 
toeYcr,**  exteiuis  to  the  poor's  rate,  JReJc 
r,  Secii,  i.  pL  193. 

15.  So  lands  vested  by  a  private  statute  in 
the  owner  free  from  ieuet,  are  not  liable 
to  be  rated,  H'iiiianu  ▼.  FritcAard, 

4  T.  R.  2. 

16.  So  houses  built  on  land  embanked  from 
ike  Thames^  in  pursnance  of  7  G.  3.  c  57. 
are  not  liable  to  be  assessed  to  rates  made 
under  the  11 G.  3.  c.29.  Eddington  v. 
Bwman,  i.  pi.  194. 

17.  But  land  given  by  deed  for  charitable 
purposes  free  from  tcuces^  are  rateable  to 
the  poor.  Hex  v.  Catt,  i.  pi.  205. 

18.  Land  taken  for  a  particular  i)urpose,  as 
that  of  growing  potatoes  during  a  por- 
tion of  the  year,  is  a  tenement  by  which  a 
settlement  may  be  gained,  Rex\.  Sheruton, 

ii.  pi.  129. 
n.  So  is  a  lease  of  the  fishing,  with  tlic 
spear,  sedge,  and  flags,  &c..  Rex  v.  Old 
AlreMford,  ii.  pi.  135. 

sa  So  is  the  taking  the  hay-grass  and  after- 
math of  a  meadow,  Rtx  v.  Stokey 

ii.  pi.  136. 

21.  So  renting  the  fogs  and  aftergrass,  Rvx 

T.  Brampton,  ii.  pi.  158. 

VOL,  1. 


82.  So  a  right  of  common  in  groM,  Rex  ▼. 
Dersi»gham,  iLpLl41. 

23.  Where  a  corporation  were  seised  in  fee 
of  lands,  which  by  the  custom  were  an- 
nually meted  out'  under  the  control  of 
a  leet  jun-,  according  to  a  certain  stint,  to 
such  of  tne  resident  burgesses  who  chose 
to  stock  the  same,  they  paying  19x.  4d. 
to  each  of  the  other  burgesses  who  did 
not  stock ;  the  burgesses  who  so  stocked 
are  tenants  in  common  of  tho  lands  so 
occupied  by  them,  and  as  such  occupiers 
are  liable  to  be  rated  for  the  same  to  tho 
poor.  Rex  V.  Walton,  i.  pi.  316. 

24.  Unincloscd  lands  held  by  a  corporation 
in  fee,  if  stocked  with  cattle  by  the  resi- 
dent burgesses  in  right  of  their  franchise, 
are  rateable  to  the  poor,  Rex  v.  A6eravon, 

i.  pl.SI4. 

25.  Qutsrci  If  a  person  who  has  a  mere 
permission  to  turn  his  cattle  on  another 
land,  is  rateable  as  an  occupier.      Id.  Und, 

LAND  SALE  COLLIERY. 

A  "  land  sale  collier}'**  is  a  tenement  by  the 
renting  of  which  a  settlement  may  be 
gained,  Rex  v.  North  Bcdbum,  ii.  pi.  133. 

LEAD  MINES. 
See  Coal  Minx. 

1.  The  lessees  of  lead  mifies  who  pay  no  rent, 
but  only  a  certain  part  of  the  ore  raised, 
are  not  rateable  to  the  poor,  Snwttijig 
Lead  Company/  v.  Richardson,      i.  pi.  15^. 

2.  But  the  le3:>c'e  of  a  lead  viItic  who  derives 
a  profit  from  the  lot  and  cope,  which  are 
certain  duties  paid  to  him  by  the  adven- 
turer or  person  who  works  tlic  mine,  is 
rateable  to  the  poor  for  such  profits, 
RowU  V.  Gclls,  i.  pi.  1C9. 

LIGHT-HOUSE. 

The  profits  of  a  lif^hi-ltpusc  arc  not  rateable 
to  the  poor.  Rex  v.  Rebowe,       i.  pi.  16G. 

LODGER. 

1.  A  lodger  who  rents  apartments  un- 
furnished at  above  lo/.  a  year,  gains  a 
residence  by  residing  therein  40  days.  Rex 
V.  St,  Georges,  Hanover  Squtxre, 

ii.nl.  130. 

2.  So  a  person  who  rents  a  fumishcu  apart- 
ment at  4f.  a  week,  end  the  landlord  to 
find  firing  on  particular  occasions,  pains  a 
settlement  by  residing  therein,  Rtfx  v. 
Whitcchapel,  ii.  pi.  I"2. 

3.  For  the  taking  of  a  fcwerment  tv^niOi  \\o\.  ^o^ 
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tbif  purpose  be  a  taking  for  a  year^  Grot' 
wich  V.  Shentton,  ii .  pi .  S 14 . 

4.  And  therefore  if  a  person  a^ree  to  pay 
twenty-six  guineas  for  a  part  ofa  farm  from 
ihei&rH  ofjwne  to  the  Ludy^ay  following, 
and  enter  upon  it  accordingly,  this  taking 
if  sufficient  to  gain  a  settlement,  Staunton 
Y.  Ulescroftt  ii.  pi.  21 5. 

5.  A  servant  to  a  lodser  may  gain  a  settle- 
ment by  hiring  and  service,  Rex  v.  St. 
Petcf^i  in  Oxford^  ii.  pi.  59 1 . 

LONDON. 

1.  By  45  £liz.  '*  every  alderman  of  London 
within  his  ward,  may  do  and  execute  in 
every  respect,  so  much  as  is  appointed  and 
allowed  by  this  act  to  be  done  and  exe- 
cuted bv  one  or  two  justices." 

9.  An  aiaerman  of  London  is  not  liable  to 
serve  parish  offices,  Rex  v.  Abdy^  i.  pi.  10. 

3.  Physicians,  members  of  the  college,  ex- 
empted from  parochial  and  ward  duties  in 
Limdon, 

LUNATIC. 

Sec  lozoT. 

For  the  provisions  respecting  the  care  and 
maintenance  of  lunatics,  being  paupers  or 
criminals,  sec  stats.  48  G.5.  c.96.  51  G.  5. 
C.  79.  55  G.  5.  C.  4G.  59  G.  5.  c.  Vil, 
5G.4.  c71. 

M. 

MACHINE. 
See  Engine — Pooa*8  Rate. 

MAINTENANCE  OF  RELATIONS. 

L  TheStattUet. 
II.  Jurisdiction  of  Sessions. 

III.  Form  of  the  Order. 

IV.  Who  are  chargeable. 
V.  Penalty. 

VI.  Deserted  Families, 

I. 

Of  the  Statutes. 

I.  By  45  Eliz.  c.  2.  §  7.  «  the  father  and 
grandfather,  and  the  mother  and  grand- 
mother of  every  poor,  old,  blind,  lame, 
and  impotent  person,  or  other  person  not 
able  to  work,  being  of  sufficient  ability, 
shall,  at  their  own  charges,  relieve  and 
maintain  every  such  poor  person  at  the 
rate  the  justices  in  sessions  shall  assess, 
on  pain  of  20s.  a  month." 
^.  Jfy4JEnz,  c.^.§jj.  « the  penalties  levied 


for  disobeying  any  such  order  of  mainteti- 
ance  shall  go  to  the  relief  of  the  poor." 
5.  By  11  &12  W.5.  c.4.§7.  "ifanyge^puA 
parent,  for  the  purpose  of  compelling  a 
protestant  child  to  change  its  religion,  shall 
refuse  to  allow  it  a  fitting  maintenance, 
the  court  of  chancery  may  make^  such 
order  therein  as  is  agreeable  to  the  inten- 
tion of  the  statute." 

4.  By  1  Ann.  c.  30.  "  if  any  Jeunsk  parent^ 
in  order  to  compel  a  protestant  child  to 
change  its  religion,  shall  refuse  to  allow 
such  child  a  fitting  maintenance,  the  court 
of  chancery  may  make  such  order  therein 
as  shall  be  thought  right.'' 

5.  By  32  G.  3.  c.45.  "  persons  who  do  not 
apply  a  proper  portion  of  their  eamingi 
towards  the  maintenance  of  their  wives 
and  families,  so  that  thev  become  charge- 
able, shall  be  deemed  idle  and  disorderly 
persons." 

6.  Justices  in  petty  sessions  empowered  to 
order  relief  by  parents,  &c.,  as  justices 
in  quarter-sessions  by  43  Eliz.  c.  2. 

59G.5.  C.12.§26. 

IL 

77ie  Jurisdiction  of  the  Sessions, 

7.  The  justices  of  the  district  in  which .  the 
party  on  whom  the  order  of  maintenanc* 
was  made  dwelb,  alone  have  jurisdiction. 
Rex  V.  Reeve,  i.  pi.  481. 

8.  They  caimot  delegate  this  authority,  but 
must  set  the  rate  of  maintenance  them- 
selves, Rex  V.  Humphries^  i.  pi.  422. 

9.  The  justices  cannot  remove  poor  persons 
from  their  own  parish  to  th&t  where  the 
relations  live^  who  are  to  maintain  theaii 
Shermanbury  v.  Bolney,  i.  pi.  425. 

10.  But  a  rate  ought  to  be  made  on  toe  pei^ 
son  liable  to  maintain,  at  so  much  a  week. 
Rex  V.  Jonesy  i.  pi.  485. 

11.  And  this  jurisdiction  must  be  exercised 
at  a  quarter  sessions,  and  be  so  stated  to 
have  been  in  the  order ;  for  an  order  stat* 
ing  that  it  was  made  at  a  general  sessions 
is  bad.  Rex  v.  Chamockp  i.  pL  494. 

12.  Although  the  jurisdiction  of  the  sessions 
is  original,  yet  the  order  may  be  made  on 
the  application  of  parish  officers,  as  well 
as  on  the  application  of  the  poor  relation. 
Rex  V.  Kempson,  i.  pi.  426. 

III. 
The  Form  of  the  Order. 

13.  The  person  in  whose  favour  the  order  is 
made  must  be  adjudged  poor,  unable  to 
work,  impotent,  or  likely  to  become 
chaigeabic.  Rex  v.  Mendes  de  Breta, 

i.  pi.  427. 

14.  And  there  must  be  an  express  adjtidtca- 
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tion  in  the  order,  that  the  pauper  is  likely  | 
to  become  chargeable,  Bex  v.  Trippings     | 

I.  pi.  430. 
15.  So  also  the  order  must  adjudicate  that 
the  pauper  is  lame,  blind,  or  unable  to 
vork ;  for  if  the  adjudication  be  only,  that 
she  is  ia  **  a  destitute  condition,  non 
eoasiai  but  that  her  destitute  condition 
might  arise  from  her  refusal  to  work.  Rex 
T.  Gadfpjr,  i.  pi.  431. 

IC  And  It  is  not  sufficient  to  state  in  the 
complaiuing  part  of  the  order,  tliat  the 
pauper  was  **  deserted  and  impotent," 
but  there  must  be  an  express  adjudication 
that  she  was  impotent,  Aex  v.  LiUon, 

i.  pi.  432. 

17.  And  the  order  may  be  made  **  to  pay 
till  the  court  shall  direct  the  contrar)',*' 
Jcaihu's  case,  i.  pi.  4S8. 

IS.  But  it  roust  state  that  the  person  on 
whom  it  is  made,  is  a  person  of  sufficient 
ability,  Mex  v.  Halifax,  i.  pi.  429. 

19.  And  that  must  be  expressed  in  positive 
terms,  and  not  by  way  of  recommendation, 
JRrjr  V,  Pemnoyr,  i.  pi.  433. 

SO.  So  also  it  must  shew  that  the  person  on 
whom  it  is  made,  is  within  the  jurisdiction 
of  the  court,  Bex  ▼.  Woodford,  i.  pi.  454. 

21.  An  order  made  on  a  feme  covert  is  bad, 
CuttoSeM  V.  Juiieiy  L  pi.  438. 

13.  Ob  ao  order  of  maintenance  directing 
the  party  to  pay  so  much  weekly,  the 
nionej  is  due  and  payable  at  the  coni' 
meneemteni  of  every  week,  Bex  v.  Fearti' 
ity,  1.  pi.  471. 

IV. 

Wko  are  chargeable, 

15.  Basierdi  are  not  within  the  43£liz.  c.2. 
Budwatk  V.  Dumpiy,  i.  pi.  44 1 . 

94.  Nor  is  a  huxband  with  respect  to  the 
naintenance  of  his  wife  ;  for  in  this  case 
the  justices  have  no  jurisdiction,  unless 
the  husband  runs  away  and  deserts  his 
vife,  and  then  the}*  have  jurisdiction  un- 
4er  a  different  statute,  Bex  v.  Davison, 

i.  pi.  4^12. 

25.  If  an  order  be  made  on  a  grandmother 
to  maintain  her  grandchild,  and  she  after- 
wards marrie?,  her  husband  is  liable  to  the  \ 
order,  Draper  v.  Gicrifield,  i,  pi.  435.  ! 

i6.  Provided  such  husband  had  an  estate  in 
icarriagc  with  the  grandmother,  but  not 
otherwise,  Wtsimituter  v.  Gcrrard, 

i.  pl.43G. 

27.  But  by  the  death  of  the  xvife  the  husband 
u  discbareed,  Gerrard^s  case,      i.  pi.  457.  | 

23.  Sed  qu,  Vor,  by  Holt  C.  J.,  although  the 
relationship  is  determined  by  the  death  of  '■ 
the  wife,  yet  by  an  equitable  construction  , 
of  the  statute,  the  husband  shall  continue  j 
CO  be  considered  as  the  grzniiFuthcr  of  the 


poor  person,  Bex  v.  Bariieif,    i.  pi.  436  ». 

29.  But  it  has  been  since  ilctcrmined,  that 
the  statute  extends  only  to  natural  reta^ 
iions,  and  not  to  relations  in  law,  Bex  v. 
Kcmpson,  i.  pi.  450. 

30.  Therefore  if  the  person  on  whom  the 
order  is  made  be  a  grandfather,  and  give 
a  bond  to  indemnify  the  parish  as  to  his 
son  and  his  family,  the  condition  of  the 
bond  is  broken  if  either  his  son  or  any  of 
his  family  become  chargeable,  Waltham  v. 
Sparkes,  i.  pi.  439. 

31.  If  the  father  he  living,  and  unable  to 
maintain  his  child,  an  order  may  be  made 
on  the  grandfather*  Bex  v.  Joyce, 

i.  nl.  445. 

32.  Wliilc  this  statute  wus  construcu  to  ex- 
tend to  relations  in  law,  it  was  held  that 
the  husband  was  lialile  to  maintain  his 
wife's  children  by  a  former  marriage,  Bex 
V.  St,  Botolph  Aldgalc,  i.  pi.  444. 

33.  But  even  then  it  was  held  that  this 
liability  only  continued  during  the  life- 
time of  his  wife,  Bex  v.  Clentham, 

i.  pi.  443. 

34.  But  now  it  is  settled,  that  the  statute 
only  extends  to  provide  for  natural  reh" 
lions,  Bex  v.  Afunden,  i.  pi.  447. 

35.  Therefore  an  order  made  on  a  father  for 
the  maintenance  of  his  sons  wife,  is  bad, 
Bex  V.  Kcmpson,  i.  pi.  450. 

36.  For  a  man  is  not  bound  to  maintain  his 
son's  wife,  Bex  v.  Dunn,  i.  pi.  446. 

37.  Nor  a  son-in-law  to  maintain  his  mother- 
in-law,  Bex  V.  Munden,  i.  pi.  447. 

38.  Nor  a  husband  to  maintain  his  wife'^ 
mother,  Bex  v.  Munday,  i.  pi.  448. 

J9.  Nor  his  wife's  daughter,  Bexy.  Bcmwtre, 

i.  pi.  449. 

40.  Therefore  of  course  a  husband  is  not 
bound  to  maintain  his  wife's  child  by  a 
former  husband,  Tulb  v.  Harrison, 

i.  nl.  452. 

41.  For  the  words  in  the  statute  **  father  and 
mother^^  nienn  such  relations  as  arc  so  in 
blood ;  and  even  those  relations  ore  only 
liable  if  they  arc  of  sufficient  ability  nt  the 
time  when  the  demand  arises,  Woodford  v. 
Lilburn,  i.  pi.  451. 

42.  Though  a  husband  is  not  bound  to  pro- 
vide for  the  cliil«ircn  of  his  wife  by  a  for- 
mer husband,  yet  if  he  takes  them  into  his 
bouse,  and  thiy  become  part  of  his  family, 
he  shall  be  deemed  to  stand  loco  parentis, 
and  be  liable  in  a  contract  made  by  the 
wife  for  their  education.  Stone  v.  Carr, 

i.  pi.  454. 

43.  One  who  marries  a  widow  having  child- 
ren by  her  former  husband,  is  not  bound 
to  rajiintain  such  children,  though  tluy 
wLre  maintained  by  the  vildovi  \>vi^oT<i 
her  second  marriage,  wV\ctx  Vicx  tcwiw^ 
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buBband  acquired  her  fomaer  means; 
therefore,  if  the  second  husband  maintain 
such  children,  it  is  a  good  consideration 
for  a  promise  by  them  when  the}'  come  of 
age,  to  repay  the  expencc  of  their  main- 
tenance respectively ;  especially  where  the 
second  husband  is  a  man  of  small  sub- 
stance, and  the  children  have  a  competent 
provision  to  receive  when  they  come  of 
age,  which  is  to  accumulate  for  them  in 
the  mean  time,  and  he  make  no  applica- 
tion to  chancery  for  an  allowance  out  of 
the  fund.  Cooper  v.  Martin,        i.  pi.  455. 

44.  On  the  other  hand,  although  a  husband 
be  not  bound  to  provide  for  the  children 
of  his  wife  by  a  former  husband ;  yet  if  he 
takes  them  into  his  bouse,  and  they  be- 
come part  of  his  family,  he  shall  be 
deemed  to  stand  in  /oco  parentis,  and  be 
liable  to  a  contract  made  by  his  wife  for 
their  education.  Stone  v.  Carr,    i.  pi.  454. 

45.  A  Jew  is  not  liable  to  maintain  his 
daughter  under  the  43  £liz.  c.  2. ;  and 
therefore  where  an  order  was  made  for  a 
Jew  to  maintain  an  only  daughter,  whom 
he  had  turned  out  of  doors  for  embracing 
Chrittimnity,  the  order  was  quashed.  Rex 
v.  Mendet  de  Breta,  i.  pi.  440. 

46.  But  now  by  1  Ann.  c.  30.  *'  if  any  Jewish 
parent,  in  order  to  compel  his  protestant 
child  to  change  his  or  her  religion,  refuse 
to  allow  such  child  a  fitting  maintenance, 
the  court  of  chancery  is  authorized  to 
make  such  order  therein,  as  shall  be  fit.*' 

47.  The  same  is  also  enacted  by  1 1  &  1 2  W.  3. 
c.  4,  §  7.  respecting  the  protestant  children 
of  popish  parents. 

V. 

Penalty  of  Disobedience. 

48.  Disobedience  to  an  order  of  maintenance 
is  indictable,  JRex  v.  Robinson,     i.  pi.  455. 

49.  And  by  43Eliz.  c.2.  §\i,  "  the  for- 
feiture of  20«.  a  month  may  be  levied  by 
distress,  or,  in  defect  thereof,  the  defaulter 
majr  be  committed  to  the  common  gaol 
until  the  forfeitures  are  paid." 

VI. 

Of  deserted  Families. 

50.  By  7  Jac.  1.  c.4.  "persons  who  run  away 
out  of  their  parishes,  and  leaw  their /ami- 
lies^  upon  the  parish,  shall  be  deemed  incor- 
rigible rogues;  —  and  if  any  person  able  to 
work  shall  threaten  to  run  away  and  leave 
his  family  as  aforesaid,  the  same  bein^  proved 
by  two  witnesses  before  two  justices,  the 
person  so  threatening  shall  be  sent  by  the 
said  justices  to  the  house  of  correction  as  a 

tturdy  and  wandering  rogue,  unless  he  or 


she  shall  give  suffident  surety  to  discharge 
the  parish.*' 

51.  But  by  17G.2.  C.5.  "the  first  sort  shall 
be  deemed  rogues  and  vagabonds^  and  the 
second  idle  and  disorderly." 

52.  By  5  G.l.  c8.  "  the  overseers  may  by 
warrant  from  two  justices  seize  the  offen- 
der's goods,  and  by  an  order  of  sessions 
may  dispose  thereotl" 

55.  But  the  order  of  two  justices  most  state 
how  much  of  the  goods  or  rents  of  the 
fugitive  should  be  seized  by  the  parish 
officers,  and  the  subseijuent  order  ot  con* 
firmation  by  the  sessions  should  spedfy 
the  quantum  of  relief  to  be  appropriated 
out  of  the  goods  and  rents  so  seized,  and 
limit  a  period  for  such  appropriarion :  Sed 
qutere.  Whether  such  prospective  order  be 
good?  Stable  v.  Dixon,  i.  pL  457. 

54.  By  17  G.  2.  C.5.  '*  on  a  second  ofienoe^ 
they  shall  be  deemed  incorrigible  rogues." 

55.  By  17  G.2.  C.5.  "  such  offenders  may  be 
committed." 

56.  By  1 7  G.  2.  c  5.  "  the  sessiong  may  tend 
the  offenders  to  serve  in  the  army  or 
navy." 

57.  By  17G.2.  c.5.  "if  any  incorrigible 
rogue  shall  escape  firom  the  house  of  cor- 
rection, he  shall  be  transported  for  sevea 
years." 

58.  A  common  soldier  billeted  in  a  different 
parish  from  that  in  which  his  family  re- 
sides, is  not  a  deserter  of  his  family,  al- 
though he  is  able  and  refuse  to  maintiun 
them,  and  they  become  chai^geable  ta  the 
parish.  The  Soldier\  case,  i.  pi.  456. 

59.  But  by  32  G,3,  c.  45.  **  if  any  poor  per« 
son  shall  not  use  proper  means  to  get  ei»« 
plovment,  or  shall  neplect  his  work,  or 
shall  spend  his  money  idly  or  improperly, 
and  not  apply  a  proper  proportion  of  his 
earnings  towards  the  maintenance  of  his 
wife  and  familv,  by  which  default  or  neclect 
they  or  any  of  them  become  chargeable  to 
their  parish,  he  shall  be  considered  idle 
and  disorderly,  and  be  punished  as  1 7  G.  S. 
c.5.  directs." 

See  Bastards — ^Reuevikg  Pooa— 
Vagrants. 

MANDAMUS. 

1.  In  what  cases  the  court  will  grant  a  man- 
damns  for  the  appointment  of  overseers, 

i.  pi.  34.  et  scq. 

2.  In  what  cases  a  mandamus  lies  to  make  a 
poor's  rate,  i.  pi.  80.  et  seq. 

3.  The  court  will  grant  a  mandamus  to  Jtisr 
tices  to  allow  a  poor's  rate.  Rex  v.  .Avn- 
staple,  i^jl.  iJ5. 

4.  And  if  they  do  not  obey  the  writ,  an  «/- 
tachmcnt  will  issue  against  theui.  Rex  v. 
Edwards,  i;  p).  87. 
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B.  Bot  a  mandamus  will  not  lie  to  OTcncers  j  fact  of  marriage  is  only  one  circumstance, 

to  make  an  equal  rate,  liex  r.  Banuiaph, '  amon^  otliern,  from  which   the  fact   of 

I.  pi.  85. 1  emancipation  is  to  be  collected.  Rex  v. 

S.  Because  the  justices  in  sessions  are  the  ;  JVUton  cum  TuanibrooAct,  ii.  pi.  69. 
proper   judges    of   the    proportion    and  ;  3.  By  26  G.  2.  c.  33.  **  all  banns  of  matri- 

equality  of  tlic  poor's  rate,  and  the  court  |  mony  shall   be  published  in   the  parish 

will  not  presume  that  they  will  act  un-  ;  church  wherein  tiie  persons  to  be  married 


justly,  Rrx  v.  Weob/ej/,  i.  pi.  124. 

7.  Formerly  the  court  of  king's  bench 
would  grant  a  mandamtu  to  justices,  to  sign 
a  warraDt  of  distress  to  levy  a  poor's  rate, 
Jfe^  r,  JuMtices  of  J^fiddletex,      i.  pi.  262. 

8.  But  now  they  will  only  grant  a  mandamus 
to  receire  intormation  of  such  persons  as 
haT&  not  paid  the  rate.  Sec,  Rex  v.  Benn, 

i.  pi.  269 

9.  For  the  granting  a  warrant  of  distress  is 
ajudieiai  and  not  merely  a  vtimsterial  act, 
Harper  v.  Carr,  i.  pi.  271. 

10.  And  therefore  if  it  appear  that  the  party 
has  been  previously  summoned  and  heard, 
they  will  not  grant  the  writ.  Rex  v.  Benn, 

^         i.  pi.  269. 

11.  Even  the  personal  representatives  of  the 
defaulter  must  be  summoned,  before  a 
warrant  of  distress  issues,  Stevens  v.  Evans, 

i.  pi.  265. 

19L  A  mandamus  will  lie  agmnst  the  preced- 
if^  oTciseers,  to  compel  them  to  deliver 
their  books  and  papers  to  their  successors, 
Mexr.  BlefsAow,  i.  pi.  315. 

1  J.  For  the  books  of  the  overseers  are  pub- 
Be  hooks,  and  ought  to  be  delivered  over 
fiom  one  overseer  to  another,  that  all  the 
parishioners  may  have  access  to  them  in 
the  hands  of  the  overseer  for  the  time 
being.  Rex  v.  Clapham,  i.  pi.  318. 

H.  A  mandamus  to  swear  an  overseer  to  his 
accounts,  according  to  the  17G.2.  c.  38. 
is  of  course.  Rex  v.  Justices  of  Middlesex, 

i.  pi.  317. 

MANUFACTORIES. 
See  Pooa's  Rate  -^  Stock  in  Trade. 

MINERAL  SPRING. 

A  person  renting  a  quantity  of  land,  together 
with  a  mineral  spring  thereout  arismg,  at 
a  gross  yearly  rcut,  is  rateable  to  the  poor 
;n  respect  of  the  whole  of  such  rent.  Rex 
T.MUier,  i.  pi.  174. 

MARRIAGE. 

1.  The  mere  circumstance  of  marriage  is  not, 
of  itself,  sufficient  to  create  an  emanci- 
pation. Rex  V.  Coid  Ashton,  ii.  nl.  61. ! 

1  For  if  the  party,  though  marrieu,  still  , 
continue  a  part  of  his  father's  family,  and  j 
hofi  not  cotit  meted  a  relation  inconsistent 
with  that  subonlinntff  situation,  the  mere  I 


shidi  dwell,  upon  three  Sundaj/s  preceding 
the  marriage,  during  divine  service,  imme- 
diately after  the  second  lesson." 

4.  By  26  G.  2.  c.  33.  §  I,  "if  the  persons  to 
l)e  married  shall  dwell  in  different  parishes, 
the  banns  shall  be  published  in  liicc  man- 
ner in  the  parish  church  wherein  each 
of  the  persons  shall  dwell." 

5.  Bv  26  G.  2.  c.  33.  J  1 .  "  if  both  or  either 
of  the  persons  shall  dwell  in  any  extra- 
parochial  place,  having  no  church  or  chapel 
wherein  banns  have  been  usually  published, 
the  banns  shall  be  published  in  the  parish 
church  of  the  parish  adjoining  to  such 
extra- parochial  place;  in  which  case  tho 
minister  shall  certify  the  puMication  there- 
of, in  the  same  manner  as  if  cither  of  the 
parties  had  dwelt  in  such  adjoining  pa- 
rish." 

6.  By  26  G.  2.  c.  53.  §  2.  "  banns  shall  not  be 
published  unless  the  persons  to  be  mar- 
ried shall,  seven  days  before  the  first  pub- 
lication, deliver  to  the  minister  a  notice  in 
writing  of  their  names  and  places  of  abode, 
and  the  length  of  time  they  have  respec- 
tively dwelt  in  the  parish." 

7.  By  26  G.  2.  c.  33.  J  3.  "  no  minister  shall 
be  censured  in  the  ecclesiastical  court  for 
marrj'ing  persons,  both  or  one  of  whom 
shall  be  under  age,  without  consent  of 
parents  or  guardians,  unless  he  shall  have 
notice  of  tlie  dissent  of  such  parent  or 
guardians,  by  an  open  declaration  in  the 
church  at  the  time  of  publishing  the  banns, 
in  which  case  such  publication  of  banns 
shall  be  absolutely  void." 

8.  By  26  G.  2.  c.  33.  §  4.  **  no  licence  shall 
be  granted  to  solenmize  any  nmrriage,  iu 
any  other  than  in  the  church  or  chapel  of 
the  parish,  within  which  one  of  the  per- 
sons to  be  married  shall  have  been  for  the 
space  of  four  weeks,  immediately  before 
the  granting  of  such  licence;  or,  when 
both  or  either  of  the  parties  shall  dwell 
in  any  extra-parochial  place,  then  in  the 
parish  church  adjoining." 

9.  By  26  G.  2.  c.  33.  §  5.  **  all  places  where 
there  is  no  church  or  chapel  shall  be 
deemed  extra-parochial." 

10.  By  26  G.  2.  c.  33.  §  6.  "nothing  in  this 
act  shall  aflfcct  the  right  of  the  archbishop 
of  Canterbury  to  grant  special  licences^* 

11.  By  26  G.  2.  c.  33.  §  7.  **  no  person  shall 
gnmt  a  Jircnco  before  hch^vslvskcwAw  o\\>X\ 
to  exoctito  his  office  accordm^to\wv,«tt^ 
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hath  given  a  bond  to  perform  it  faith- 
fully/^ 

12.  By  26  G.2.  c.  33,  §  8.  **  pcrsons  solem- 
nizing matrimony  in  any  other  place  than 
a  church  or  chapel  where  banns  have  been 
usually  published,  unless  by  special  licence, 
or  shall  solemnize  matrimony  without 
banns  until  licence  be  first  obtained,  shall  be 
puilty  of  felony,  and  transported  for  four- 
teen years;  but  prosecution  must  be 
within  three  years." 

15.  By  26G.S.  C.75.  §8.  "  all  marriages 
solemnized  in  any  other  than  such  church 
or  chapel,  unless  by  special  licence,  or 
without  banns  or  licence,  shall  be  void." 

14.  But  by  26G.2.  c.33.§9.  "all  prose- 
cutions for  such  felony  must  be  com- 
menced within  three  years  afler  the  of- 
fence." 

15.  By  26G.2.c.33.§  10.  "after  marriage 
by  barms,  no  evidence  shall  be  received  to 
prove  the  actual  dwelling  of  the  parties 
m  the  parish  in  which  the  banns  were 
published;  or,  aflcr  marriage  hy  licence, 
to  prove  the  abode  of  one  of  the  parties 
in  the  parish  for  four  weeks  previous  to 
its  being  solemnized." 

IG.  By  26G.  2.  c.  .53.  J  11.  *'  all  marriages 
solemnized  by  licence,  where  either  of  the 
parties,  not  being  a  widow  or  a  widower, 
Khali  be  under  age,  which  shall  be  had 
without  consent  of  the  father;  or  the 
guardian,  if  the  father  be  dead ;  or  of  the 
mother,  if  no  father  or  guardians,  are  ab- 
solutely void." 

17.  By  26  G.  2.  c.  33. §  12.  "but  if  such  guar- 
dian or  mother  be  non  compos,  or  abroad, 
or  shall  refuse  consent,  the  parties  may 
apply  by  petition  to  the  court  of  chan- 
cery." 

18.  By  26  G.  2.C.33.  §  13.  «  no  suit  shall  be 
brought  in  the  ecclesiastical  court  to  com- 
pel a  marriage,  by  reason  of  any  contract 
of  matrimony." 

19.  By  26  G.  2.  c.  53.  J  14.  «  tho  church- 
wardens of  every  parish  shall  provide 
books  of  vellum,  or  of  durable  paper,  in 
which  all  marriages  and  banns  of  marriage 
respectively  there  published  or  solemnized 
shall  be  registered  and  signed  by  the  mi- 
nister, or  by  some  other  person  by  his 
direction." 

20.  By  26  G.  2.  c.  33.^  J  5.  **  all  marriages 
shall  l)c  solemnized  m  the  presence  of  two 
witnesses  iK'sidcs  the  mhiistcr,  and  immedi- 
ately after  the  celebration  of  every  mar- 
riage, an  entry  thereof  shall  be  made  in 
the  register  according  to  the  directions, 
and  in  the  form  prescribed  by  the  act." 

21.  By  26G.  2.C.33.  §  16.  "persons  con- 
rrttoi/  of  making  a  false  entry  in  the  said 

re<p9tcr,  or  offort^mr,  Src,  anv  such  crtrv. 


or  any  licence,  or  destroying,  with  au  ill 
intent,  such  register,  shall  suffer  death." 

22.  By  26  G.  2.  c.  33.  §  17.  "  this  act  shall 
not  extend  to  the  marriages  of  any  of  the 
royal  family." 

23.  By  26  G.  2.  c.  53.  §  18.  "  this  act  shall 
not  extend  to  Scotland,  or  to  Quakers,  or 
to  Jews,  or  to  marriages  solemnized  6ryoR(/ 
the  seas^^ 

24.  Therefore  a  marriage  in  Scotland  be- 
tween English  subjects  under  age  is  good, 
Crompton  v.  Bearcroft,  ii.  pT.  95. 

25.  All  marriages  which  had  been  ccleorated 
since  the  commencement  of  the  act,  in 
chapels  not  having  chapelries  or  districts 
annexed  to  them,  in  which  banns  had  not 
been  usually  published  at  the  time  the  act 
commenced,  were  void,  Rex  v.  Northfield, 

Doug,  659.  661.  CaU.  115. 

26.  But  by  21  G.  3.  c.  53,  "  such  marriages 
are  rendered  good  and  valid." 

27.  And  by  21 G. 5.  c53.  §3.&4.9  "regis- 
ters of  such  marriages  are  to  be  received 
in  evidence,  and  to  be  removed  Into  the 
parish  church." 

28.  A  marriage,  though  procured  by  bribery, 
will  gain  a  settlement.  Rex  v.  Waisou, 

ii.  pi.  87. 

29.  But  if  the  marriage  be  procured  by  the 
overseers  of  the  parish,  by  such  unlawful 
means,  the  court  of  king's  bench  will 
grant  an  inibrmation  against  them.  Rex  ▼. 
Tarant,  ii.  pi.  93. 

30.  The  fact  of  marriage  cannot  be  enquired 
into  aflcr  an  order  of  removal,  stating  the 
parties  to  be  husband  and  wife,  if  such 
order  be  not  appealed  against  at  the  next 
sessions.  Rex  v.  Rerkswe/l,  ii.  pi.  85. 

31.  But  the  legality  of  the  marriage  may  be 
controverted  by  the  appellant  parish  on  an 
appeal.  Rex  v.  Enhom,  ii.  pi.  99. 

32.  But  if  a  man  and  woman  be  ccrtincated 
as  husband  and  wife,  the  legality  of  their 
marriage  cannot  be  controverted  by  the 
certifymn;  parish ;  for  the  certificate  is,  as 
against  that  parish,  a  sort  of  adjudication 
that  they  are  man  and  wife.  Rex  v.  Head' 
com,  ii.  pL89. 

33.  A  marriage  contracted  previous  to  the 
marriage  act,  25th  March  1754,  if  the  ccre» 
mony  was  not  performed  by  a  priest  in 
holy  orders,  and  in  facie  ecclesiar,  h  null 
and  void,  and  therefore  the  woman  can* 
not  claim  the  man's  settlement  under  it. 
Rex  V.  Luffin^ton,  ii.  pi.  8€« 

34.  So  the  marriage  of  an  infant  without  the 
consent  of  parents  is  void  by  the  marriage 
act ;  and  therefore  neither  the  woman  nor 
her  children  gain  the  settlement  of  the  man 
with  whom  she  was  so  connected,  Rex  t. 
Preston,  ii.  pi.  89. 

:5S.  T\\\i  x;\V\A*tv  oC  a  mnrringe  by  banns  is 
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not  afiectcd,  as  to  the  puqiosca  of  settle- 
ment, hy  the  cntrv  in  the  parish  register 
not  being  signcii  b^'  the  minister  or  some 
''Other  penon,  ai  ihrected  by  the  26  G.  2. 
c.  .55-  §  14.  BexY.  DcvercuXy      ii.  pi.  90. 

56.  Cohabitation  as  man  and  wife  for  30  years 

is  such  presumptive  proof  of  marriaire,  as 

will  intitle  the  children  of  the  parties  to 

the  settlement  of  their  parents  under  it* 

lUx  T.  Siockland,  \u  pi,  91* 

37.  The  proof  of  a  marriage  in  fact  is  not 
necessuy  for  the  purpose  of  gaining  a  set- 
tlement; but  proof  by  cohabitation,  repu- 
tatioOy  and  other  circumstances  from  \vhich 
a  marriage  may  be  inferred,  is  suf&cient, 

-     J/or/tf  T.  AiUier,  ii.  pi.  94. 

58.  A  penon  whose  baptismal  and  surname 
n-as  J.  L.  was  married  by  banns  by  the 
name  of  G,  5.,  havin<!  been  known  in  the 
parish  where  he  resided,  and  was  mar- 
ried by  that  name,  only  from  his  first 
coining  into  the  parish  till  his  marriage, 
which  was  about  three  years :  Held,  that 
the  marriage  was  valid,  and,  therefore,  the 
wife  and  children  entitled  to  the  husband's 
scttieraenty  Rex  v.  BU/ingshunt,i\.  pi.  100. 

39.  A  marriage  by  licence  not  in  the  man's 
real  name,  but  in  the  name  which  he  had 
assumed,  because  he  had  deserted,  he  be- 
inc  known  by  that  name  only  in  the  place 
where  he  was  lodged  and  was  married, 
and  where  he  had  resided  16  weeks,  was 
held  a  valid  marriage,  Bex  v.  Burfon-upon' 
Trentf  ii.  pi.  101. 

40.  On  the  rcmornl  of  a  woman  to  her  sup- 
posed husband's  settlement,  the  illegniity 
of  marrixigc  may  be  pro^'cd  by  the  man 
himself,  or  by  his  real  wife,  Henley  v. 
drskam,  ii.  pi.  96. 

41.  The  marriage  of  a  female  bastard  with 
the  consent  of  her  putative  father,  is  suf- 
ficient to  gain  a  settlement,  although  she 
was  uadcr  age  at  the  time  of  the  marriage, 
Bexv,  Edmonton,  ii.  pi.  97. 

42.  Therefore  a  marriage  between  two  infants, 
solemnized  by  means  of  a  procured  licence, 
and  without  the  consent  of  cither  parents 
or  guardians,  is  not  sufficient  to  gain  a  set- 
tlement, although  both  the  parties  are  iiie^ 
gUiiaalc;  for  such  marriage  is  void  by  the 
26  G.  !2.  c.  33.  Bex  v.  Hodnvttj  ii.  pi.  9S. 

45.  Sedquarc:  Whether  the  marriage  of  an 
ille^timatc  child  by  licence  with  the  con- 
scut  of  her  mother,  after  tiie  death  of  her 
p-jtatire  father,  without  appointing  any 
guardian  to  the  child,  be  valid  or  void 
uithin  the  marriage  net?  ii.  pi.  97  n. 

44.  For  the  manner  in  which  settlements 
arc  gained  by  marriage,  Sec  Si:ttlemknt 
lY  Mabriage,  iv.  Chap.  iii.  Vol.  II. 

45.  If  a  mnrried  mim  aTpp  ronclifinnnlly  to 
bcrt>nie  the  senrnnf  of  another,  and  iye-j 


twcen  the  time  of  the  agreement  and  the 
performance  of  the  condition  his  wife  dies, 
he  is  not  precluded  from  a  settlement 
under  sucli  hiring  and  service,  by  the 
3  Will.  &  Mary,  ell.  §  6.  Bex  v.  BanJk 
Xetoton,  ii.  pi.  259. 

4^.  So,  although  it  was  not  known  to  the 
party  ut  the  time  of  hiring,  that  the  mar- 
riage is  dissolved  by  the  death  of  the  hus- 
band or  the  wife,  Bex  v.  HcnMinffiam^ 

li.  pi.  260. 

47.  Marriage  after  the  hiring,  and  before  the 
service  commences,  will  not  prevent  a 
settlement,  Bex  v.  Allemlale,     li.  pi.  261. 

48.  Nor  marriage  after  hiring  and  during 
senice,  Farrin^don  v.  1 1  'UiUf      iL  pi.  4 1 6 . 

49.  For  the  service  is  not  dissolved  by  the 
niarriiige,  Bex  v.  Clenf,  ii.  pi.  417. 

50.  And  all  that  the  law  requires  is,  toat  the 
servant  shall  not  be  married  at  the  time 
he  is  hired,  Bex  v.  Sutton^  ii.  pi.  418. 

51.  If  a  servant  marry  during  service,  and 
reside  with  his  wife  in  a  dmcrent  parish, 
he  shall  gain  a  settlement  where  lie  re- 
sides the  last  day,  if  he  has  resided  40 
days  in  the  same  place  under  the  hiring, 
Bex  V.  Great  Bookhamf  iL  j)l.  407  ». 

52.  Same  point,  Bex  v.  Coitletom^  ii.  pL  418. 

MASTER. 

See  Appbentice,— HiBiMo  and  Sbrtxce,— 

Sebvant. 

MILITIA-MEN  and  SOLDIERS. 

I.  An  officer  on  half  pay  ought  not  to  be 
af»pointed  an  overseer  of  the  parish  in 
which  he  resides,  unless  there  are  no  other 
parishioners  more  eligible  to  the  office, 
Bex  v.  Gayer,  i.  pi.  14. 

8.  Hy  26  G.  2.  c.  107.  §  180.  "  no  scrjcant, 
cori)ora],  or  drummer  of  the  militia,  nor 
any  private,  from  his  inrollment  to  his  dis- 
charge, shall  be  compelled  to  serve  as  a 
peace  or  as  a  parish  officer.*' 

J.  Hut  no  provision  is  made  in  this  respect 
for  the  officers  of  the  militia. 

4.  Staltles  rented  by  the  colonel  of  a  regi- 
ment, by  order  of  the  crown,  for  the 
use  of  soldiers,  are  not  rateable  to  the 
poor.  Lord  Amhertt  v.  Lord  Somert, 

i.  pLl88. 

5.  But  the  owner  of  stables  rented  by  the 
colonel  of  a  troop  of  horse,  b^*  the  autlio- 
ritv  of  the  king,  tor  the  use  oi  the  troops, 
is  liable  to  bo  assessed  for  such  stables  to 
rates,  under  an  act  of  parliament  for  paving 
and  repairing  the  streets  of  tlie  parish  in 
which  they  are  situated,  Eckcrtcdl  v. 
Brigfit,  i.  pi.  195. 

6.  The  master-gunner  of  a  battery-house, 
tlip  proprrfy  of  the  crown,  awV  Vro\\\  v{V\\v\\ 
he  h  Jiablc  to  be  removed  «i!l  \h«V\x\^« 
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pleasure,  is  rateable  to  the  poor,  if  the 
setsiotis  find  that  he  is  the  oceiipier  of  the 
buttery-house ;  for  that  fact  Axes  his  lia- 
bility to  be  rated,  Hex  v.  Hurdis,  i.  pi.  1 9 1 . 

7.  The  pay  of  officers  in  the  army  or  navy  is 
not  ratoiblc  to  the  poor,  JRexv,  White, 

i.  pi.  192. 

8.  If  a  son  enlist  himself  as  a  soldier^  he 
'  thereby  emancipaten  himself  from  his  fa- 
ther's family.  Rex  v.  Walpole  St.  Peter's, 

ii.pl.6S. 

9.  A  common  toldier  billeted  in  a  diflerent 
parish  from  that  in  which  his  family  re- 
sides, is  not  a  vagrant  within  the  statutes 
7  Jacl.  c.  4.  §8.,  and  17  G.2.  c.5.  §1.,  as 
a  person  who  has  run  away,  or  threatened 
to  run  away  and  leave  his  family,  although 
his  family  become  chargeable  to  the  pa- 
rish, and  he  is  able  to  maintain  them,  The 
Soldiet's  case,  i.  pi.  456. 

10.  The  dcpu^  lieutenants  ought  to  make 
every  enquiry  before  they  approve  of  a 
substitute;  and  if  he  have  more  than  one 
child  he  ought  to  be  rejected ;  but  if  the 
deputy  lieutenants  do  take  him,  he  then 
becomes  a  legal  substitute,  and  die  parish 
for  which  the  principal  serves,  must  bear 
the  cxpence  or  maintaining  the  family  of 
the  substitute.  Rex  v.  WUih,       i.  pi.  480. 

1 1.  And  the  family  of  a  substitute  in  service 
shall  be  rdieved,  although  he  was  neither 
approved  of  nor  enrolled,  Rex  v.  Ledbury, 

i.  pi.  481. 

12.  By  45  G.5.  C.47.  §2.  the  families  of 
non*<oromis»ioned  officers,  drummers,  or 
private  militia^nen  in  England,  called 
out  into  actual  service,  shall  receive  a 
weekly  allowance  out  of  the  poor's  rate. 

15.  By  43  G.  5.  c.  47.  §  3.  the  justices  at  any 
Michaebnas  quarter  sessions  may  regulate 
the  rate  of  allowance. 

14.  By  43  G.5.  c.47.  §  4.  no  allowance  shall 
be  made  to  the  wife  or  family  of  any 
person  till  he  shall  have  joined  his  corps, 
nor  longer  than  he  shall  remain  in  actual 
service ;  or  to  any  wife  who  shall  follow 
the  corps,  or  leave  her  child,  or  depart 
from  her  home,  unless  under  certificate 
■for  obtaining  work,  &c. 

15.  By  43  G.3.  c.47. $5.  no  allowance  sltall 
be  made  to  the  family  of  any  substitute, 
hired  man,  or  volunteer,  who  shall  have 
falsely  declared  that  he  had  no  wife  or 
fiunily,  or  that  he  had  only  one  child, 
having  more,  but  upon  certain  conditions. 

16.  By  43  G.3.  c47.  §  6.  nor  to  the  family 
of  any  non-commissioned  officer  or  drum- 
mer reduced  to  a  private  man  for  mis- 
conduct. 

17.  By  43  G,5,  c.47.  §  7.  nor  to  the  family 
of  any  substitute,  hired  man,  or  volunteer, 

mit&  fhaii  marry  nftcr  being  called  out 


into  actual  service,  whhout  the  consent 
of  the  commanding  officer. 

18.  By  43  0,5.  c.47.  §8.  families  not  to  be 
sent  to  any  workhouse  for  receiving  stfrh 
allowances ;  nor  the  persons  to  whose  fa* 
milies  such  allowance  is  paid,  deprived  of 
their  legal  settlements  or  right  of  voting 
for  members. 

1 9.  By  43  G.  3.  c.  47.$9.  the  allowance  given 
to  non-commissioned  officers  and  arum- 
mcrs,  shall  be  repaid  to  the  overseers  of 
the  poor  by  the  county  treasurer. 

20.  By  45  G.3.  c.47.  §  10.  the  relief  to  ft- 
niilies  of  non-commissioned  officers  and 
drummers,  shall  be  apportioned  between 
counties  at  large,  ana  places  not  contri- 
buting to  the  county  rates,  according  to 
the  number  of  men  raised  for  each. 

21.  By  43  G.3.  c.47.  §  11.  treasurers  to  de- 
mand and  pay  such  proportions  to  one 
another. 

92.  By  43  G.3.  c.47.  §  12.  disputes  as  to 
proportions  to  be  settled  by  the  lord  lieu- 
tenant, or  three  deputy  lieutenants. 

23.  By  43  G.3.  c.47.  §  13.  in  places  not  con- 
tributing to  the  county  rate,  where  no 
treasurer  is  appointed,  the  justices  in 
quarter  sessions  shall  appoint  one,  aad 
make  assessments.  Sec, 

24.  By  43  G.3.  c.47.  $  14.  where  no  allow- 
ance is  made  to  the  family  of  a  militia- 
man, in  any  other  place  than  that  for 
which  he  shall  serve,  the  justice  making 
the  order  of  relief,  may  direct  the  over- 
seers of  the  place  for  which  he  is  serving 
to  reimburse  the  money. 

25.  By  43  G.5.  c.47.  §  15.  where  such  reim- 
bursement cannot  be  conveniently  pro- 
cured from  the  overseers,  repayment  may 
be  demanded  from  the  treasurer,  or  the 
place  where  the  allowances  were  paid. 

26.  By  43G.3.  c.47. §16.  treasurers  reim- 
bursing such  allowances  shall  transmit  an 
account,  signed  by  a  justice,  to  the  trea- 
surer of  the  place  for  which  the  roan  shall 
serve,  who  shall  repay  the  same. 

27.  By  43  G.3,  c.47.  §  17.  the  treasurer  re- 
paying such  allowances  to  another  trea- 
surer, shall  transmit  the  signed  account  to 
the  justices  at  the  next  quarter  sessions, 
who  shall  order  the  same  to  be  repaid  out 
of  the  poor  rates. 

28.  By  43  G,5.  c.47. §  21.  accounts  of  al- 
lowances to  be  reimbursed  under  this 
act  shall  be  made  up,  signed  by  the  jus- 
tices, and  demanded  of  the  overseer,  &c. 
within  certain  periods. 

29.  By  43  G.3.  c.  47.  §  22.  where  more  than 
a  wife  and  three  children  shall  become 
chargeable,  the  overseer  of  the  poor  may 
provide  another  man  to  serve  in  room  of 
the  father,  whofe  pay  shall  commetic* 
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fima  tk  dncbai]!^  of  the  min  in  whose 
room  he  it  provided,  &c. 

SO.  By  45  G.  3.  C.47.  §S5.  payments  made 
by  OTCTMcn  under  this  actynhall  be  Allowed 
WM  Other  ezpencei  on  account  of  the  mi- 
litia; and  if  any  oveneer  shall  not  pa^* 
noner  ordered  by  a  justice,  he  shall  forfeit 
51^  which  may  be  recovereid  by  distress. — 
Application  of  penalty. 

91.  By  45  G.3.  c.47.  §  S4.  this  act  shall  ex- 
tend to  nil  places  having  separate  over- 
seers, and  to  places  united  for  the  purpose 
of  balloting  tor  men,  &c — Justices  shall 
ascertain  what  proportions  shall  be  con- 
tiibiited  by  unitecf  places,  or  by  places 
GOtnprisinjr  more  than  one,  which  shall  > 
have  separate  overseers,  for  the  relief' 
granted  to  the  families  of  men  serving  for 
such  places. 

JS.  By  43  G.J.  c.47. §  95.  the  adjutant,  or, 
where  none,  the  seijeant-maior,  shall  make 
aontUy  returns  to  the  clerks  of  the  sub- 
dtvssion  meetings  of  certain  particulars, 
who  shall  transmit  extracts  to  the  over- 
seers of  the  poor. 

53.  By  45  G.5.  c.47. §16.  appeal  may  be 
made  to  the  quarter  sessions. 

54.  By  43  G. 5.  c.47. §27.  quarter  sessions 
may  order  recompense  to  the  treasurers 
out  of  the  county  stock. 

55.  It  has  been  determined  that  in  an  in- 
dictment on  a  similar  clause  to  the  above, 
in  the  statute  19  G. 5.  c.72.  now  rt*pcaleJ,  | 
iic  order  nf  maintenance  must  be  stated  or  | 
alluded  to ;  and  that  the  order  of  rcim- 
bursemeni  must  be  made  at  the  same  time 
with  the  order  of  maintenance^  directing 
that  whatever  shall  Ite  paid  under  the  one 
shall  be  reraiid  under  the  other.  Rex  v. 
WAile  md  JSaiing,  i.  pi.  479. 

Z€.  But  see  Hex  v.  Ulilton,  i.  pi.  479  n. 

57.  A  substitute  in  the  militia  fraudulently 
and  falsely  declaring  at  the  time  that  he  j 
had  no  wife  or  family,  when  in  fact  he  { 
had  a  wife  and  one  child,  is  not  entitled 
to  anv  parochial  ullowunce  for  their  relief, ! 
under  the  statute  43  G.  3.  c.  47.  §§  2.  &  5. 
Bex  T-  Preston^  i.  pi.  482. 

56.  A  9oldier  is  not  protected  by  the  mutiny 
act  against  a  commitment  for  disobeying 
aa  order  of  bastardy.  Rex  v.  Archer^ 

i.  pi.  5Z3, 
See  fdso  Rex  v.  Rowen,  i.  pi.  .^34. 

59.  The   order  of  reimbursement  must  be 
made  not  only  at  the  same  time,  but  by 
the  same  magutrale  as  made  the  first  order 
of  maintenance,  and  notice  of  such  order '. 
must  be  served  ou  the  parish.  Rex  v.  Led"  \ 
Attjy,  i.  pi.  481. 1 

40.  liy  5  G.3.  C.8.  ^  1. ''  all  officers,  mariners, . 
£oldicrs,  and  ninrinos  in  the  kind's  scrvico. 
and  also  the  wives  and  chDdren  of  such  I 


officers,  mariners,  soldiers,  and  marines, 
may  set  up  and  exercise  such  trades  as 
they  are  apt  and  able  for,  in  any  town  or 
place  in  Great  Britain  or  Ireiandf  not- 
withstanding; the  restraints  of  5  Klis.  c.  4." 

41.  By  22  G.2.  c.44.  "  soldiers  and  mariners 
who  have  scr\'ed  the  king,  and  shall  ex- 
ercise any  trade  in  any  town  or  place, 
shall  not  be  removed  therefrom,  until 
actually  chargeable." 

42.  Bv  24G.3.  c.6.  "  officers,  mariners, 
soldiers,  and  marines,  who  have  been  em- 
ployed in  the  king's  service  since  1  April 
1763,  and  have  not  since  deserted,  and 
also  the  wives  and  children  of  such 
officers,  mariners,  soldiers,  and  marines, 
are  authorized  to  set  up  and  exercise  any 
trades  in  Great  Britain,  and  shall  not  be 
removed  from  thence  to  the  place  of  their 
last  legal  settlement,  until  they  become 
actually  chargeable  to  the  parish ;  and  if 
sued,  they  may  plead  the  general  issue, 
and    on    acquittal,    shall    have    double 


costs.' 

43.  By  24  G.5,  C.6.  §  2.  *'  if  any  two  justices 
for  the  county  or  place  where  such 
officers,  mariners,  soldiers,  and  marines 
shall  set  up,  shall  summon  them  to  give 
evidence  of  the  place  of  their  last  legal 
settlement,  they  shall  make  oath  accord- 
ingly, an  attested  copy  of  which  shall  be 
given  to  them,  which  attested  copy  shall 
be  evidence." 

44.  By  24 G. 3.  c.6.  §3.  '*  and  in  case  such 
officer,  mariner,  soldier,  or  marine  sliall 
again  be  summoned  to  make  oath  as  afore- 
saiil,  he  shall  produce  such  attested  copy, 
which  shall  be  sufficient  evidence  of  the 
place  of  his  settlement." 

45.  By  47  G.3.  (annual  mutiny  act)  "  two 
justices,  where  any  marrie<l  soldier  slinll 
be  quartered,  may  summon  him  to  moke 
oath  of  the  place  in  which  he  and  his 
family  are  settled,  and  the  justices  shall 
give  to  him  an  attested  copy  of  his  affi- 
davit, to  deliver  to  his  commanding  officer; 
which  attested  copy  shall  l)c  nt  any  time 
admitted  in  evidence  as  to  such  last  legal 
settlement,  before  any  justice  or  session  ; 
and  if  summoned  again,  for  the  same  pur- 
pose, he  shall  not,  on  producing  his  first 
examination,  be  compelled  to  answer  ns 
to  his  phice  of  settlement  a  second  time." 

46.  The  deposition  of  a  soldier  token  under 
the  mutiny  act,  respecting  the  place  of 
settlement,  and  corroborated  by  his  wife 
in  her  examination  before  the  sessions, 
are  sufficient  proof  of  his  settlement  by 
apprenticeship.  Rex  v.  St,  MichaePs  Bath, 

ii.  pi.  601. 

47.  K(\  othfr  attested  co^^y  of  xW  ovAvmw^- 
tion  under  the  mutiny  act  lV\i\tv  iVioX  ^nwv 
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to  the  soldier  is  legal  cvideDce,  Rex  v. 
CiayUm  le  Moors,  ^  ii.  pi.  705. 

48.  But  the  original  examination  is  evidence 
as  well  as  3ie  attested  copy.  Rex  v. 
Warley,  ii.  pi.  706. 

49.  But  this  eicamination  of  a  soldier  touch'- 
ing  bis  settlement,  which  is  made  evidence 
by  the  mutiny  act,  must  be  authenticated 
before  it  can  be  received  in  evidence,  and 
does  not  prove  itself  primA  facie,  though 
the  paper  appear  to  be  in  the  form  pre- 
scribied  by  the  statute.  Rex  v.  BUton, 

ii.  pi.  707. 

50.  By  24G.5.c.6.$4.  ''this  ieu^t  shall  ex- 
tend to  all  officers  and  soldiers  in  the 
mUUia,  or  in  any  of  the  fenciblc  regi- 
ments." 

51.  By  26  G.3.  c.  107.  §131.  "  every  militia- 
ftum  in  actual  service,  being  a  married 
man,  may  set  up  and  exercise  any  trade  in 
any  town  in  Oreat  BrUain,  in  the  same 
manner  as  any  mariner  or  soldier  may  do 
by  S2G.2.C.44." 

52.  A  huthandman  who  has  actually  served 
in  the  miiitia^  and  is  married,  may  be 
removed  to  the  place  of  his  settlement 
before  he  becomes  chargeable;  for  the 
above  statute  26G.3.  c.  107.  only  extends 
to  Such  militia-men  who  have  set  up,  and 
arc  in  the  exercise  of  some  trade.  Rex  v. 
Owenop,  ii.  pi.  692. 

55.  A  hiring  to  serve  for  a  year,  with  an 
agreement  to  be  absent  for  a  month  on 
the  duty  of  a  milUia^man,  will  not  interrupt 
a  settlement  gained  by  service  under  such 
hiring,  Rex  v.  IVcstcr/eigh,         ii.  pi.  312. 

54.  A  militia-man  being  hired  for  a  year, 
'  with  an  express  exception  that  he  shall  be 
absent  on  duty  for  u  month,  and  in  lieu 
th6reof,  to  serve  a  month  over  the  year, 
gains  a  settlement  without  serving  the 
additional  month,  Rex  v.  Winchcombe, 

ii.  pi.  315. 
B5,  By  32  0. 3.  C.44.  §7.  every  soldier  and 
mariner  wandering  abroad,  and  begging, 
shall  be  deemed  a  rogue  and  vagabond. 

56.  Sed  vide  43  G.3.  c.61. 

57.  By  37  G.:^.  c.S.  the  absence  of  a  militia- 
man, except  when  the  militia  is  embodied, 
or  the  absence  is  above  twenty  days,  shall 
not  vacate  the  contract,  but  the  master 
may  deduct  for  the  time  out  of  his  wages. 

58.  By  58  G,5,  C.92.  "  an  act  for  enabling 
wives  and  families  of  soldiers  to  return  to 
their  homes,"  Secretary  nt  war  may  issue 
passes  to  be  filled  up  by  magistrates,    §  2. 

59.  Upon  regiments  being  ordercf  1  on  foreign 
service,  &c.  how  women  are  to  be  dis- 
posed of,  58  G.3.  c.92.  §3, 

60.  Duplicate  passes  to  be  taken  to  magis- 
trates, in  orfler  to  f  hrir  bring  filled  up  and 

e^imi  a55  (i.3.  c.92.  §4. 


61.  Overseers  of  the  poor  to  maleaJIow- 
ances  upon  passes,  58  G»S,  c.93.  §5. 

62.  Money  so  advanced  to  be  repaid  by 
collector  of  excise,  58  G.5.  G.92.  §6. 

63.  In  case  of  sickness,  women  entitled  to 
allowance,  58  G»3,  c.98.  §8. 

64.  Pass,  when  to  be  given  up, 

58  G. 3.  c.92.  §9. 

65.  In  case  of  wives  or  families  bdiig  de- 
tained by  contrary  winds,  overseers  to 
make  proper    allowances, 

58  G.3.  c.92.§10. 

66^  Wives  and  widows  of  soldiers  to  conform 

to  regulations  contained  in  passes,  and  in 

this  act,  58  G.  3.  c.  92.  §  1 1 . 

MILL. 

1.  A  water-mill  is  a  tenement  within  the 
statute  13  &  14  Car.  2.  c.l2.  Eveiun  v. 
Rentcombe,  it  pi.  125. 

2.  A  wind-mill,  though  it  has  no  dvcUing- 
place,  is  a  tenement  within  the  act.  Rex 
V.  Bul/ev,  il  pL  128. 

3.  Land  of  the  value  of  6/.  10«.  a  year,  on 
which  the  pauper  built  a  post  wmd-miH, 
and  which  by  agreement  with  his  landlord 
he  was  to  take  away  on  Quitting  the  pre- 
mises, is  not  a  tenement  of  sufficient  vsuue, 
although  he  let  the  mill  for  9/.  a  year. 
Rex  V.  Londtmtkorpe,  ii.  pi.  206. 

4.  But  renting  a  mill,  on  so  much  for  every 
load  ground,  will  not  gmn  settlement,  Rex 
V.  DodderhiU,  ii.  p).  142. 

5.  So  where  the  pauper  agreed  that  he 
would  with  his  own  horses,  and  at  his 
own  expence,  deliver  at  the  corn-mill  of 
B.  weekly  3|^  loads  of  wheat,  and  grind 
the  same  into  flour  at  his  own  expence, 
paying  B.  St,  a  load  for  the  use  of  the 
mill,  and  B,  agreeing  that  the  pauper 
should  have  liberty  to  run  and  graze  his 
horses  in  a  certain  meadow  near  the  mill, 
with  stable,  cart-house,  &c.  gratis,  the 
mill  was  held  no  tenement,  Rex  v.  /iiam- 
vicrsmith,  ii.  pi.  140. 

MINES. 

1.  Lead  mineSy  the  lessees  of  which  nay  no 
rent,  but  only  a  certain  part  of  the  ore 
raised,  are  not  rateable  to  the  poor,  Smeit^ 
iiig  Lead  Co,  v.  Richardson,        i.  pi.  159. 

2.  But  the  lessee  under  the  crown  who  de- 
rives a  certain  profit  from  them,  by  re- 
ceiving, without  any  risk  on  his  part,  the 
duties  called  lot  and  cope  from  the  adven- 
turers, or  persons  working  the  lead  mine, 
is  rateable  to  the  poor  for  such  profits, 
Ruwh  v.  Gdls,  i.  pi.  169. 

3.  So  also  the  owner  of  lands  in  which  tin 
winrx  arc  sunk,  who  rcceivrs  from  the 
working  of  tlie  niiues  the  iolc  smd  forme 
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Im,  is  tttfeable  for  the  same  to  tiie  poor, 
Xe±  T.  St.  Jgnet,  i.  pi.  199. 

<€.  Trom  wdatei  are  not  rateable  to  the  rdicf 
of  the  poor,  Btx  v.  CwuiingAom, 

i.  pi.  81 5. 

5.  Dut  a  ihte-work,  or  as  it  is  improperly 
called,  a  date  mine,  is  rateable,  Rex  y. 
WpotBandj  i.  pi.  21S. 

6.  And  the  lessee  of  a  coalmine  is  liable  to 
be  latedy  alrhougfa  he  derive  no  profit  from 
the  mine,  Bex  t.  ParroU,  i.  pi.  209. 

7.  So  also  the  lessee  of  a  thnettone  quarry 
is  rateable  on  the  lime  it  produces;  but 
the  lessor,  who  derives  profit  from  it  in  the 
namre  of  rent,  cannot  be  rated,  because 
that  would  be  to  rate  the  subject  matter 
twice,  Bex  v.  Alberbury,  i.  pi.  210. 

MONEY. 

1.  Money,  especially  if  it  be  unproductive, 
ii  not  rateable  to  the  poor,  Bex  v.  White, 

i.  pi.  199. 

9.  Money  out  at  interest  means,  that  which 
is  eapaUe  of  being  recall^,  and  it  is  only 
nteable  when  so  used ;  but  it  cannot  be 
considered  as  being  so  used  when  invested 
in  the  public  funds,  and  therefore  dividends 
in  sudi  funds  are  not  rateable,  Bex  v. 
Mttddemnrket,  L  pi.  217. 

MORTGAGE. 

1.  A  mortgagor  in  possession  cmns  a  settle- 
ment by  residing  40  da}'s  on  the  mortgaged 
premises;  for  the  mortgagor  is  the  real 
owncri  and  the  mortgagee  nas  only  a  chat- 
td  interest,  Bex  v.  SL  MichaePs  Baih, 

ii.  pi.  629. 

9.  But  he  must  be  in  possession  as  mortgagor, 
and  not  merely  by  the  permission  of  the 
mortgagee,  Bex  v.  Cathcrington, 

ii.  pi.  638. 

J.  Dut  if  a  man  who  is  insolvent  convey  his 
estate  to  trustees  for  the  payment  of  his 
dd>tK,  and  afterwards,  before  the  trust  is 
performed,  get  fraudulently  into  possession, 
a  residence  of  40  days  will  not  gain  a 
settlement,  Bex  v.  St,  MichaePsy  Bath, 

ii.  pi.  629. 

A,  If  a  man  boy  a  house  for  39L,  and  30/. 
of  the  money  be  paid  by  a  person  to 
whom  he  mortgages  the  premises,  yet  this 
is  a  purchase  of  50/.  within  9  G.  I.  c.  7., 
although  the  mortgagee,  aflcr  four  years, 
enter  under  the  mortgage,  and  turn  the 
mortgagor  out  of  possession.  Rex  v.  Ted- 
ford,  ii.  pi.  GGG, 

S,  So  if  A.  agree  to  purchase  a  copyhold 
estate   of  B.  for   GO/.,  which  was    then 
mortgaged  to  C,  for  50/.,  and  pay  the  10/.,  i 
and  is  admitted,  subject  to  the  mortcjnpc  > 
ifltcfcst  in  C,  and  Bnerwanb  borrow  SOf,  j 


of  D,  to  pay  off  the  mortgage,  and  then 
mortgage  it  to  2).  for  the  SOL,  he  gains  a 
settlement  by  residing  thereon  40  d^ys, 
Bex  v.  ChaUey,  ii.  pi.  671. 

6.  But  where  A.  contracted  for  the  purchase 
of  a  copyhold  estate  for  39/.,  mortgaged  to 
another  person  for  32/.,  and  paid  TL,  and 
was  admitted  to  the  estate,  subiect  to  the 
mortgage,  it  was  held  that  he  did  not  gain 
a  settlement  by  a  residence  thereon  within 
the  9  G.  1.  c.  7.,  Bex  v.  MmtUngi^, 

ii.  pi.  669. 

7.  The  mortgagee  of  a  term  for  15/.  to 
whom  30*.  were  due  for  interest,  and 
18/.  lOf.  more  by  bond  and  simple  con- 
tract, who,  on  the  death  of  the  mortga^r, 
takes  out  administration  as  a  prinapal 
creditor,  and  thereby  enters  and  hecomes 
possessed  of  the  estate,  gains  a  settlement 
by  a  residence  thereon  for  40  days,  Bex  v. 
Stocktand^  ii.  pK  667. 

N. 

NAVIGABLE  RIVERS. 

See  Tolls  —  Poor's  Rate. 

NEGRO. 

A  n^gro  slave  brought  into  England  fay  the 
master,  does  n%t  gain  a  settlement  by  ser- 
vice with  him  here ;  for  there  is  no  con- 
tract for  such  purpose  subsisting  between 
them.  Rex  v.  Thames  Dilton,     li.  pi.  272. 

O. 

OFFICE. 
See  Settlement  by  serving  an  Office. 

OVERSEERS  (appointment  of). 

I.  The  Statutet, 

II.  The  Ajypointment. 

III.  What  Persons  are  liable  to  he  appointed, 

IV.  Who  shall  appoint, 

V.  The  Number  to  be  appointed, 
VI.  For  what  Time. 
VII.  For  what  Place, 

I. 

Of  the  Statutes. 

1.  By  43  Eliz.  c.2.  §  1.  **  the  churchwardens 
of  every  parish,  and  four,  three,  or  two 
substantial  householders  there,  shall  be 
nominated  yearly  in  Faster  week,  or 
within  a  month  after  Faster,  under  the 
hanils  and  seals  of  two  justices  of  the 
county,  to  be  overseers  of  the  poor  of  that 
parish." 

Repealed  by  54  G.  3.  c.  91. 

2.  By  1.7^  14  Cnr.*2.  c.\2.   "  \»\\w«i  tvxvv 
cotinty,  by  reason  oi*  the  \aT^et\e»  o^  xVva 
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paiishes  within  the  flame,  cannot  reap  the 
fceiiefit  of  the  43  Eliz.  c.  2.,  two  or  more 
OTeneers  shall  be  yearly  chosen  and  ap- 
pointed, according  to  the  directions  of  the 
45  Eliz.  c  2.  within  every  township  or 
Tillage  within  such  county." 

3«  By  17  G.S.  C.38.  §  5.  "  if  any  oyerseer  so 
appointed  shall  die,  or  remove  from  the 
place,  or  become  insolvent,  before  the  cx- 

-/piration  of  hb  office,  two  justices,  on  oath 
made  thereof^  may  appoint  another  in  his 
steiul  until  new  overseers  are  appointed." 

4.  By  45  Eliz.  c  2.  §  8.  '*  the  mayor  and  ma- 
gistrates of  every  city,  being  justice!  of 
the  peace,  and  every  alderman  in  his  ward, 
shall  have  the  same  authority  within  their 
respective  jurisdictions  as  is  given  to  two 
or  more  justices  of  the  peace. 

5.  By  49  Eliz.  c.  2.  §9.  ^  if  any  parish  hap- 
pen to  extend  into  more  counties  than 
one,  ot  part  to  lie  within  a  city  and  part 
without,  the  magistrates  of  the  city  and 
justices  of  the  county  shall  only  inter- 
meddle in  so  much  of  the  parish  as  lies 
within  their  several  jurisdictions  respec- 
tively; but  the  churchwardens  and  over- 
seers of  such  parish  shall,  nevertheless, 
duly  execute  their  office,  without  dividing 
thCTiselves,  in  all  places  within  the  said 
parish."  m 

6.  By  43  Eliz.  c  2.  §  10.  **  the  magistrates 
and  justices  of  such  division,  where  there 
shall  happen  any  default  of  nominating 
overseers  as  is  before  appointed,  shall  for- 
feit Sir 

7.  Appointment  of  overseers  of  the  poor  shall 
in  ever}'  year  be  made  on  the  25th  day  of 
March,  or  within  14  days  next  after  the 
said  25th  day  of  March.        54  G.  5.  c  9 1 . 

8.  Separation  of  towns  from  parishes,  and 
distinct  appointment  of  overseers,  declared 
to  be  lawful.  59  G.  3.  c.  95.  §  1 . 

.9.  But  with  respect  to  the  maintenance  of 
the  poor  or  appointment  of  overseers, 
such  separation  must  have  commenced 
more  than  60  years  before  1 2th  July  IR19. 

59G.3.  C.95.  §1. 

II. 

Of  the  Appointment. 

la  As  the  statute  directs  the  appointment 
to  be  under  the  hands  and  seals  of  two 
justices,  no  parol  evidence  can  be  given  of 
It,  Rex  V.  Arnold,  i.  pi.  20. 

11.  The  order  by  which  overseers  are  ap- 
pointed need  not  state  that  they  are 
joined  with  the  churchwardens  in  the 
office,  Hex  v.  Searle^  i,  pi.  1. 

12.  The  persons  appointed  under  the  above 
statutes  inuit  he  exprcitbiy  /tppoioted  co 


momine  overseers,  in  the  order  made  by  the 
two  justices.  Rex  v.  St,  Georae^s,  i.  pi.  2. 
13*  The  order  also  must  state  raat  they  are 
substantial  householders  ;  for  an  order  de- 
scribing them  as  principal  inhabitants  is 
bad.  Rex  v.  Sheringbrooke,  i.  pi.  3. 

14.  It  must  also  state  tie  county  in  which 
the  parish  is  situated,  Rex  v.  Uoulditdij 

i.  pi.  4* 

15.  So  also  the  order  must  state  that  they 
are  substantial  householders  in  the  parish^ 
Rex  V.  Weobfy,  i.  pi.  5. 

16.  And  the  place  also  for  which  overseers 
are  appointed,  must  be  expressly  called  in 
the  order  a  parish  ;  for  where  an  appoint- 
ment was  made  of  overseers  "  for  the  pre- 
cinct  of  the  Tower,  otherwise  called  the 
parish  of  St,  Peter^s^*  it  was  held  bad^ 
Rex  V.  Severn,  i.  pi.  6. 

17.  But  an  order  appointing  four  overseers 
of  the  hamlet  of  B,  in  the  parish  of  C.  is 
good;  for  it  shall  be  intended  that  the 
place  B,  is  a  vill,  unless  it  be  stated  to  be 
otherwise,  Rex  v.  Morris,  i.  pi.  28. 

18.  Hut  the  order  need  not  state  the  justices, 
under  whose  hands  and  seals  the  order  is 
made,  to  be  justices  of  the  ditision, 

i.  5.  note. 

19.  Nor  has  it  ever  been  determined  that  all 
the  overseers  of  a  parish  must  be  ai)point- 
ed  by  the  same  order;  and  therefore  an 
order  appointing  A,,  being  a  substantial 
householder  of  the  parish  of  B,,  to  be  over- 
seer of  the  poor  for  the  hamlet  of  C  in 
the  said  parish,  is  good.  Rex  v.  Morris, 

L  pi.  8. 

20.  And  the  words  **  substantial  hous^old- 
ers,"  are  to  be  relatively  taken ;  and  there- 
fore an  order  appointing  a  poor  person  is 
good,  if  there  ore  no  opulent  house- 
holders in  the  parish.  Rex  v.  Stubbs, 

i.  pi.  7. 

21.  So  also  the  order  ought  to  appoint  •'for 
a  ycar!^  or  "  until  another  shall  be  ap* 
pointed;**  but  the  court  will  intend  every 
thing  to  support  an  order  of  Justices;  and 
therefore  an  appointment  of  an  overseer 
*  for  the  next  year  ensuing"  will  be  under« 
stood  to  be  for  the  overseers'  year.  Rex 
V.  Burder,  i.  p|.  41. 

22.  So  also  an  appointment  made  in  conse- 
quence of  a  mandamus,  above  a  month 
after  Easter,  **  for  the  present  year,"  held 
good,  for  it  means  "  the  overseers'  year," 
Rex  V.  Sparrow,  i,  pi.  34. 

23.  So  also  an  appointment  of  overtecrz 
made  on  the  6th  October,ybr  one  year  next 
ensuing  the  date  t/iereof  is  good,  for  al* 
though  it  exceeds  the  time  mentioned  in 
the  43  Eliz.,  yet  it  shall  be  taken  to  mean 
only  the  overseer.,'  ycr.r,  Rex  v,  Stubbs, 

L  pi.  4fK 


DIGKOT. 


[III.  Who  to  be  €ftpoiMUd. 


S4.  An  indentiire  of  i^prenticcfhi(>  made  I 
1797,  haying  been  signed  by  only  one 
overseer  of  3ic  appellant  parish,  the  re- 
spondent parish,  to  show  that  only  one 
hod  been  appointed  that  year,  called  upon 
the  appellants  to  produce  the  original  ap- 
pointment, (having  given  them  notice  to 
prodnce  all  books  and  writings  relative 
thereto):  one  book  only  was  produced, 
and  that  was  not  for  the  year  1797.  Held, 
that  the  respondents,  not  having  taken 
any  means  to  procure  the  testimony  of  the 
overseer  himself  (who  must  be  presumed 
to  have  the  custody  of  the  onginal  ap- 
pointment), were  not  entitled  to  give  se- 
condary evidence  of  its  contents,  Rex  v. 
Siaire  GMmg^  L pi.  78. 

25.  An  appointment  by  two  justices  of  over- 
seers of  the  poor,  may  be  removed  into 
this  court  by  cerHorariy  without  appealing 
^»anist  it  to  the  quarter  sessions,  and  this 
court  will  go  into  the  question  upon  affi- 
davit, whether  the  place  for  which  the 
appointment  is  made  be  a  township  or 
Till ;  and  if  it  appear  by  the  affidavits,  that 
it  is  not,  and  be  not  stated  to  be  such,  or 
that  it  is  reputed-  to  be  such,  the  court 
will  quash  the  appointment,  Rex  v.  Stand- 
mrdHUl^  i.pl.  75. 

S9.  Where  a  parish  contained  within  itself 
a  borou^  not  so  co-cxtensive  with  it; 
and  the  mayor  of  the  borou^,  on  a  re- 
turn to  a  numdamm  for  allowmg  a  poor's 
rate  made  by  the  churchwardens  ana  over- 
>eer9  of  the  whole  parish,  stated  a  custom 
which  had  existed  since  the  4.7  Eliz.  c.  2. 
of  appointing  separate  churchwardens  and 
ovcneers,  and  of  making  separate  rates  for 
the  borough,  and  for  those  parts  of  the 
parish  which  lay  without  the  liorough,  it 
was  holden  that  such  custom  was  invalid, 
and  the  return  was  quashed  accordingly. 
Rex  V.  GvrdoH,  i.  pi.  76. 

HI. 
IVluU  Person*  are  liable  to  be  appointed, 

27.  An  ATToaKEY  cannot  be  appointeil  to  a 
parish  office,as churchwarden, e\-en  thouch 
there  is  a  special  custom  in  the  parish  for 
ever>'  parishioner  to  serve  the  office  by 
rotation;  for  his  privilege  of  exemption  is 
grounded  on  his  being  obliged  to  attend 
the  courts,  and  a  custom  cannot  prevail 
against  it.  Rex  v.  Prowte,  i.  pi.  9. 

28.  A  BAaaisTER  is  said  to  have  the  like 
privilege  for  the  same  reason,         /(/.  ibid, 

23.  An  ALDERMAN  of  LoNDON  also  being 
ublicrcd  to  attend  the  duties  of  the  cor- 
poration, cannot  be  elected  to  a  parish 
office.  Rex  v.  Abdif,  i- 1>1-  10- 


3a  A  CLF.RGTMAN,  thou^h  he  has  no  cure  off      being  overseers." 


souls,  is  privileged  from  being  overseer 
Anonifmotu,  i.pl.  12. 

31.  So  peers  of  the  realm  and  members  of  the 
house  of  commons  seem  exempted, 

i.  S,noiis. 

59.  Tide-waiters  and  other  revenue  officers 

are  exempted  from  serving  the  office  of 

overseer,  Raymond  v.  St,  Botolph  Aldgate, 

i.pl.  11. 

33.  An  officer  of  the  customs  is  therefore  ex- 
empted, although  he  has  not  his  wrii  of 
privilege  at  the  time  he  is  chosen,  Rex  v. 

Warner f  i.  pi.  16. 

34.  Occasional  residents  in  a  parish  ought 
not  to  be  chosen  overseers,  in  preference 
to  those  who  live  constantly  in  the  parish, 
Rex  V.  Moor,  i.  pi.  15. 

35.  A.y  B,,  and  C,  carrWng  on  trade  in  part- 
nership, had  a  dwelling-house,  yard,  and 
premises  in  a  parish  in  London.  All  the 
partners  were  in  the  habit  of  frequenting 
the  premises  daily  for  the  purpose  of  busi- 
ness, but  none  of  them  resided  there.  The 
dwelling-house  was  inhabited  by  a  clerk 
who  managed  the  business  for  them,  but 
the  rent,  rates,  and  taxes  were  paid  by 
the  firm :  held  that  each  of  the  imrtners 
was  a  householder  within  the  43  Eliz.  c.  2., 
and  liable  to  serve  the  office  of  overseer. 
Rex  V.  Poynder,  i.  pi.  19. 

5€-  A  WOMAN  may  be  appointed  overseer  of 
a  parish;  for  the  words  "  substantial  house- 
holder "  have  no  reference  to  sex.  Rex  v. 
Stvbbsj  i.  pi.  15. 

37.  But  the  justices  do  well  to  refuse  no- 
minating a  woman,  when  there  are  other 
persons  in  the  parish  better  able  and  more 
suited  to  serve  the  office.  Rex  v.  Chard" 
stocky  i.  pi.  15  n, 

38.  And  qu.  Whether  an  acting  justice  of 
the  peace,  or  a  lieutenant  of  marines  on 
half  pay,  ought  to  be  appointed,  if  there 
are  other  sufficient  and  substantial  house- 
holders within  the  parish  ?  Rex  v.  Gatfcr^ 

i.  pi.  14. 

39.  But  unless  there  is  a  positive  exemption, 
the  justices  have  a  discrctionarj^  power  to 
aimoiiit  such  persons  in  the  parish  as  they 
tmnk  most  proper  to  execute  the  office, 

Td.  ibid, 

40.  And  on  appeal,  the  opinion  of  the  ses- 
sions as  to  the  propriety  or  impropriety  of 
such  appointment  is  conclusive.     Id,  ibid. 

41.  By  tnc  32  Hen.  8.  c.  40.  "members  of 
the  college  of  physicians  are  exempted 
from  serving  the  office  of  constable  or  any 
other  office  in  London,** 

42.  By  1  Will.  &  Mary,  c.  18.  §  11.  '"dis- 
senting ministers,  who  shall  take  the  oaths, 
and  siiliscribc  the  declaration,  as  required 
by  the  'rolcration  Act,  axe  c>tcvft\>XcCi  Ktom 


Qven^i.] 
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LV.  Number  o/Qf^i^rs* 


43*  A  hapUit  preacher^  qualified  according 
to  the  above  statute,  is  exempted  from  all 
parish  offices,  whether  eiusting  before  or 
created  since  the  statute,  and  mthough  he 
is  also  engaged  in  trade,  Kenward  v. 
JCnowles,  L  pL  18. 

44.  By  I  Will.  &  Mary,  c.l8.  §7.  "if  a  dis- 
senter shall  be  appointed  overseer,  and 
•hall  scruple  to  take  the  oaths,  he  may 
serve  the  office  by  deputy." 

45.  By  €&7  Will. 5.  c. 4.  "  apothecaries 
who  are  free  of  the  apothecaries'  com- 
pany, or  who  have  served  an  apprentice- 
•hip  to  the  said  art,  shall,  while  they  exer- 
dfe  the  same,  be  exempted  from  serving 
the  office  of  overseer." 

46.  By  10  &  11  Will. 5.  C.2J.  "persons 
and  their  assignees  apprehending  and  con- 
victing burglars  ancl  shoplifters,  are  ex- 
empted from  serving  the  office  within  the 
parish  where  such  felony  was  committed." 

47.  A  certificate  granted  by  a  judge  at  the 
assizes,  upon  the  apprehension  and  con- 
viction ot  a  burglar,  exempting  the  pro- 
secutor and  his  assignee  from  **  all  and  all 
manner  o£  parish  and  ward  offices,"  ex- 
empts the  party  from  serving  the  office  of 
petty  constable  for  a  township  within,  but 
not  CO- extensive  with  the  parish  where 
the  felony  was  committed,  and  for  which 
the  certificate  was  granted,  to  which  office 
he  was  appointed  at  the  court  leet  of  the 
manor  co-extensive  with  such  township, 
Motiley  V.  StonehoutCy  7  Etut^  174. 

48.  By  18 G. 2.  c.15.  §10.  ''freemen  of 
the  company  of  surgeons,  for  so  long  time 
as  they  shall  exercise  the  art  and  science 
of  surgery,  and  no  longer,  shall  be  freed 
and  exempted  from  serving  the  office  of 
overseer  of  the  poor." 

49.  By  42  G.  5.  c.  90.  §  174.  «  no  sergeant, 
corporal,  drummer,  or  private  man  m  the 
miHtia,  shall  be  compelled  to  serve  as  a 
peace  or  as  a  parish  officer." 

IV. 

JVho  thail  appoini  Overteers, 

50.  The  overseers  must  be  appointed  bv  two 
justices ;  for  the  sessions  nave  no  onginal 
jurisdiction  upon  diis  subject,  and  can 
onlv  quash  or  confirm  the  order  on  ap- 
peal, Rex  V.  Fla^,  i.  pi.  2 1 . 

51.  And  when  a  parish  is  part  within  and 
part  without  a  corporation,  the  mayor  of 
the  coq}oration  and  a  justice  of  the  county 
are  not  two  justices  within  the  meaning  of 
the  statute.  Rex  v.  Butler,  i.  pi.  22. 

42.  The  appointment  must  be  under  the 

hands  and  seals  of  the  two  justices.  Rex 

v.  Arnold,  i.  pi.  20. 

M^.  Am/ they  must  sigD  and  seal  the  appoint- 


ment in  the  presence  of  each  other ;  for 
the  appointment  of  overseers  is  a  judicial 
act,  in  which  the  justices  are  to  exercise 
their  discretion,  by  conferring  with  each 
other  on  the  subject.  Rex  v.  Forrest, 

i.  pi.  25. 

54,  And  both  magistrates  must  be  together 
at  the  time  the  appointment  is  signed. 
Rex  Y^  Great  Martow,  i.  pL  24. 

S&.  But  it  has  been  held,  that  an  order  of 
removial,  smped  by  two  justices  separately, 
and  in  difierent  counties,  is  not  ttierefore 
void,  but  voidable  onlv  by  appealing  to  the 
sessions^  Rex  v.  Stotjold,  ii.  pL  788. 

V. 

Of  the  Number  of  Overseers. 

56.  The  45  Eliz.  c.  2.  §  1.  says,  **  thAt  four, 
three,  or  two  substantial  housdiolders,  shall 
be  appointed  overseers,  having  respect  to 
the  proportion  and  greatness  otthe  parish." 

57.  And  by  13  6c  14  Car.  2.  c]2.  $21. 
**  two  or  viore  overseers  shall  be  yearly  ap- 
pointed in  those  townships  and  villages, 
which,  by  reason  of  the  largeness  of  pa- 
rishes, could  not  otherwise  have  the  Be- 
nefit of  the  43  Eliz.  c.  2." 

S&.  The  justices  therefore  cannot  appoint 
more  than  four  overseers  for  one  parish 
or  township;  for  the  43 Eliz.  c.2.,  be- 
ginnbg  with  the  number  four,  shows  the 
extent  to  which  the  legislature  intended 
they  should  go,  and  the  words  being  af- 
firmative, imply  a  negative  Uiat  they  shall 
not  appoint  more,  Rex  v.  Barman^ 

L  pi.  25. 

59.  And  therefore  an  order  of  justices,  ap- 
pointing five  overseers  of  one  parish,  is 
Dad,  Rex  v.  Loxedtdc,  i.  pi.  27. 

60.  But  although  in  the  construction  of  this 
act,  not  more  than  four,  nor  less  than  two 
overseers  are  to  be  appointed,  yet  as  all  the 
overseers  need  not  be  appointed  uno  flatu^ 
the  court  will  not  quash  an  order  appoint- 
ing one  overseer ;  for  other  overseers  may 
have  been  appointed  by  other  orders.  Rex 
V.  Resland,  i.  pL  26. 

61.  The  four,  three,  or  two  overseers  there- 
fore may  be  each  of  them  apiK>inted  at 
difiTerent  times  and  by  different  instru- 
ments, Rex  V.  Morris,  i.  pi.  28. 

62  And  therefore  an  ordeT  of  justices  which 
appointed  A.,  "  being  a  substantial  hoi^- 
holder  of  the  parish  of  R»,  to  be  overseer 
of  the  poor  for  the  hamlet  of  C\  in  the 
said  parish,"  is  ^d,  Id.  ibid. 

63.  But  an  appointment  of  one  overseer 
alone  for  a  township,  is  bed ;  for  the  sta- 
tute 13  &  14  Car.  2.  expressly  requires, 
at  least,  two  overseers,  Rex  v.  Clifton, 

i.  pl.^. 
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[VII.  For  v^ua  Piaee. 


^4.  Altfaou^  ft  pfirish  might  not  have  bad 
the  bendit  or  the  statute  43  Elu.  c.  9., 
before  and  at  the  passing  of  the  sta- 
tute 15&14Car.S.  c.  18^  but,  perhaps,  at 
that  period,  and  eertainly  for  a  long  course 
of  years  antecedent  to  the  year  1775, 
maintamed  its  poor  in  separate  districts ; 
jet  it  was  competent  to  the  parishioners  at 
the  latter  period  to  cease  acting  under  the 
statote  Car.  5t^  and  to  recnr  to  the  gene- 
ral prorision  of  the  statute  43Elii.,  by 
maintaining  their  own  poor  as  one  entire 
pariah ;  and  having  done  so  from  the  ycnr 
1775,  the  court  refused  a  wandamut  to 
the  justices  of  peace  to  appoint  separate 
orerseers  as  before  that  time.  Rex  v.  Pal^ 
flKTy  i.  pi.  67. 

65.  A  local  act  directed,  that  the  then  over- 
leen  of  the  parish  of  W.  should  continue 
to  be  orerseers  for  the  remainder  of  the 
current  year,  and  until  two  others  should 
be  appointed,  and  that  two  overseers 
should  be  appointed  annually :  held  that 
this  act  did  not  repeal  the  statute  45Eliz. 
e.9.  $1^  and  that  an  aiipointment  of 
fonr  overseers  for  the  parish  of  W,  was 
talid,  Re*Y,Pmneyt  i*  pi.  31. 

66.  Two  divisions  within  a  parish  had  sepa- 
nte  overseers  and  separate  rates,  and  ma- 
nag^  their  poor  se{)arately;  but  at  the 
end  of  every  year,  in  making  up  their 
accounts,  the  overseers  of  the  one  (if  they 
lad  money  in  handj  paid  the  balance  over 
to  the  overseers  of  the  other :  held  that 
this  was  in  effect  one  joint  parochial  ac- 
count, and  that  all  the  overseeis  were  to 
be  considered  as  joint  overseers  of  the 
paridi  at  large,  Maikin  v.  Vickerstaff, 

i.  pi.  50. 

VI. 

Al  and  for  what  Time  to  bq  appointed. 

C7.  The  45  EKz.,  directing  the  appointment 
to  be  made  in  Hatter  week,  or  within  a 
month  tther  Eatter,  and  Sundat^  being  the 
first  day  of  the  week,  it  seems  that  an  ap- 
pointment made  bond  fide,  and  without 
fraud,  even  on  a  Sunday,  is  good.  Rex  v. 
CUrkenwell,  i.  pi.  55. 

68.  And  therefore  where  six  appointments 
were  made  by  two  sets  of  justices,  and  it 
appeared  that  two  had  been  made  on 
Batter  Sunday,  two  on  the  Alonday,  and 
two  more  on  the  Tuesday,  which  last  was 
the  usual  day  for  appoin^ng  overseers,  yet 
the  court  said,  that  if  those  made  on  the 
Sunday  were  bond  fide,  it  was  pood.  Rex 
T.  \ferchant  and  Allen,  i.  pi.  5S. 

69.  For  alter  the  appointment  required,  is 
once  made  by  one  set  of  maghtnitctt,  the , 


jurisdiction  of  the  magistracy  upon  the 
subiect  is  at  an  end :  tliey  arc/uncti  officio, 
and  no  other  mngistrdtcs  can  afterwards 
appoint,  even  if  those  appointed  claim  ez« 
emption.  Rex  v.  Great  Mario w,    i.  pL  42. 

70.  liut  as  Sunday  is  an  improper  day  for 
such  business,  aii  apiwintment  made  on 
Easter  Sunday  is,  priniA  facie,  clandestine 
and  bad.  Hex  v.  Butler,  i.  pi.  57. 

71.  Therefore  where  on  a  contest  between 
two  adverse  sets  of  borough  justices,  each 
set  met  before  midnight  at  Eatter  Eve, 
and  each  began  m«iking  their  appointments 
the  instant  the  clock  had  struck  12,  and 
BO  kq)t  on  renewing  the  same  appoint- 
ments for  an  hour  or  two,  but  one  set 
made  a  fresh  appointment  at  eight  o'clock 
on  the  Sunday  morning,  the  court  quashed 
all  the  appointments,  Rex  v.  Bridgewater, 

I.  pi.  58. 

72.  But  one  appointment  out  of  two  or 
more  appointments  made  on  the  same  day, 
may  he  good.  Rex  v.  Scarle,  i.  pi.  92. 

75.  When  an  appointment  is  made  in  con- 
sequence of  a  mandamus,  it  is  good,  al- 
though made  above  a  month  after  Easter, 
Rex  v.  Sparrow,  L  pi.  54. 

74.  So  an  appointment  made  on  Easter 
Wednesday  1 766,  for  this  present  year,  is 
good,  for  It  shall  be  intended  for  the  over- 
seers' year.  Rex  v.  Helling,  i.  pi.  56. 

75.  So  an  appointment  for  a  whole  year 
may  be  good,  Rex  v.  Jones,  i.  pi.  35. 

76.  So  also  an  appointment  of  an  overseer 
for  the  year  next  ensuing,  will  be  understood 

to  be  lor  the  overseers*  year.  Rex  v.  Bur- 
der,  i.  pi.  41. 

77.  So  also,  for  the  same  reason,  an  appoint- 
ment made  on  the  6th  October,  for  one 
year  next  ensuing  the  date  Utcre*f,  is  good. 
Rex  V.  Stubbs,  i.  pi.  40. 

VII. 

Of  and  for  what  Place, 

78.  The  45Eliz.  c.2.  orders  overseers  to  be 
appointed  in  parishes;  uiid  the  13&14 
Cur.  2.  in  townships  and  villages. 

79.  These  statutes  extend  to  towns  and  vil- 
lages in  extru-parocliial  places,  as  well  as  in 
parishes!,  Dotting  v.  Stokelane,       i.  pi.  4G. 

80.  But  overseers  cannot  be  appointed  to 
any  place,  that  is  not  either  in  law  or  by 
reputation  a  parish,  or  a  vUl,  Rex  v.  Ruf- 
ford,  i.  pi.  47. 

i^ee  Rex  v.  Showier,  i.  pi.  S3. 

81.  Therefore  overseers  cannot  be  appointed 
to  a  place  that  is  not  nor  ever  wns  a  town- 
ship or  village,  or  been  reputed  to  be  a 
township  or  village,  Rex  v.  Welbeck, 

82.  As,  for  instance,  the  %itcs  tend  vvce«&  «a!l 
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'  Bodent  cftthednls,  colleges,  and  inns  of 
eourty  Rex  v.  Juitiees  of  Peterboroughy 

i.  pi.  59. 

83.  But  separate  overseers  may  be  appointed 
to  a  viU  containing  divers  substantial  free- 
holders able  to  contribute  to  the  mun- 
tenancc  of  the  poor,  although  it  is  not 
part  of  any  parisn,  and  has  immemorial ly 
been  without  church,  chapel,*  or  parochial 
rights,  and  never  had  overseers  before, 
Rex  ▼.  Rujhrtl,  i.  pi.  47. 

64.  So  separate  overseers  may  be  appointed 
for  an  ancient  village,  used  and  reputed  as 
a  parish  before  the  43Eliz.  c.3.,  although 
H  be  parcel  of  another  parish  which  ^'as  an 
ancient  rectory,  Hilton  v.  l*awie,  i.  pi.  43. 

85.  So  separate  overseers  may  be  appointed 
for  a  reputed  vlll,  although  it  was  onginally 
part  of  the  adjoining  parish,  Nicholas  v. 
WMer^  i.  pi.  44. 

86.  But  separate  overseers  cannot  be  ap- 
pointed for  a  mil  which  has  performed  its 

Earochial  rites  in  the  parish^  although  it 
ad  a  chapel  of  its  own  before  the  passing 
the  43  El  if.,  and  has  been  separately  rated 
to  the  poor  since  that  period,  Rudd  v. 
Fottety  i.  pi.  45. 

87.  And  die  court  will  not  intend  the  place 
to  be  a  vill;  and  therefore  an  appointment 
of  overseers  for  the  prednd  of  tne  Tower, 
otherwise  called  the  pariik  of  Si,  Peier^t, 
h  bad;  for  although  the  place  is  a  parish 
by  reputation,  it  must  be  so  stated,  Rex  v. 
Severn,  i.  pi.  52. 

See  also  Rex  v.  TamworiJk,        i.  pi.  56. 

88.  A  kmmhl  and  vill  are  synonymous  terms. 
Rex  V.  Morris,  i.  pi.  65. 

89.  So  an  appointment  to  a  place  called 
Brokenkam  Lodge,  an  extra-parocliial  place, 
is  liad ;  for  it  shall  not  from  this  statement 
be  intended  a  vill,  Dolling  v.  StoMane, 

i.  pi.  46. 

do.  Nor  shall  an  extra-parochial  place,  con- 
sisting of  only  two  houses,  be  considered  a 
township  or  vill,  Rex  v.  jbenham,  i.  pi.  48. 

91.  Nor  the  demesnes  of  a  nobleman's  scat 
in  an  extra-parochial  place,  though  con- 
verted into  five  farms.  Rex  v.  Grafton, 

i.  pi.  49. 

98.  Therefore,  on  an  npplication  for  a  man- 
damus to  appoint  overseers,  stating  by 
affidavit  the  strongest  circumstances  to 
show  that  the  place  is  a  vill,  yet  unless  it 
is  not  expressly  stated  to  bo  a  vill,  or  that 
It  has  been  so  reputed,  the  court  will  not 
grant  the  writ.  Rex  ▼•  Red/ordsAirej 

i.  pi.  58. 

93.  And  where  the  sessions  adjudge  the 
place  to  be  a  tiff,  the  court  will  take  the 
fact  to  lie  as  found,  and  grant  a  maudamns, 
although  there  arc  strong  circuDutnnccs  to 


'  show  that  it  is  not  ii  vill,  Xat  rlBosiUm 
Ahbey,  ipl.«S. 

94.  But  a  place  consisting  of  onfy  two  hoilses 
may  be  a  vill,  /£  ibid. 

95.  Even  though  the  place  be  cxtnHMro- 
chial,  and  consist  only  of  two  hoosetf  for 
the  finding  of  the  sessions  is  decisive  of 
the  fact  Id.  Rid. 


96*  The  justices  cannot  arooint 
under  the  13&  I4Car.«l  c.l9.  for*  the 
separate  parts  of  a  parish,  unless  it  apptars 
that  the  township  or  villi^  oannot  otiltf- 
wise  enjoy  the  benefits  of  the  49'Bliii4SS., 
Rex  V.  Justites  of  AfiiMtesex,       i.  pL  51. 

Same  point,  Paari  v.  fVesfgmrtki  1.  pl-.?54. 

Same  point.  Rex  v.  UUoxeter^  i.^;^57. 

97.  And  whether  or  not  a  parish  can  hM6 
the  benefit  of  the  45Eli<.  c.9.  bylMuo- 
taining  its  poor  with  not  more  ttuHi-lbur 
overseers,  is  a  fact  which  the  -  sasiibns 
ought  to  find,  and  should  not  leave  Vo^  be 
presumed  by  the  court  from  etbcf 'ifon- 
flicting  evidence  stated  in  a  case  lesciTcd; 
such  as  that  the  parish  had  thebeinefil  of 
the  statute  down  to  1789,  and  ^atftom 
thence  to  1755,  it  was  uncertain  fa<yir  the 
poor  were  maintained  there;  and  that 
from  1755  the  poor 'had  been  maintained 
separately  in  six  townships,  but  that  'the 
population  was  decreased.  Rex  r.  WtHkont 

i.pl;>66. 

98.  Where  a  parish  is  divided  intto  separate 
townshiiM  M-hich  have  separate  overseers, 
each  township,  with  respect  to  its  poof,  is 
to  be  considered  as  a  distinct  parish^  Rex 
v.  Kirkby  Stephen,  L  pi.  B^. 

99.  Where  a  parish  consists  of  several 
townships,  some  of  which  maintain  their 
own  poor,  and  have  overseers  separately 
appointed,  the  court  will  grant  a  manda" 
mus  for  the  separate  appointment  of  over- 
seers fur  the  remaining  townships;  and 
where  such  parish  has  immemonally  had 
more  than  four  overseers,  that  is  a  proof 
that  they  cannot  have  the  benefit  of  the 
45  Eliz.  c.  S.,  and  intitles  each  town^ip 
to  have  separate  overseers,  Rex  v.  Noffon, 

i.  pi.  61. 

100.  So  where  a  township  has  had  for  sixty 
or  seventy  years  past,  separate  overseers, 
and  has  maintained  its  own  poor  sepa- 
rately from  the  parish  at  large,  it  w  still 
intitled  to  the  same  privilege.  Rex  v.  JMgh, 

f.pl.-63. 

101.  But  where  a  parish  connsts  of  two  se- 
parate districts,  each  of  which  immenio- 
rially  made  a  separate  rate,  but  the  money 
when  raised  was  blended  together  in  one 
joint  fund,  though  applied  in  certain  pro- 
portions, and  the  sessions  did  not  find  it 
as  a  fact  that  the  parish  could  not  reap  the 
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«<.Mwei  ^f  Af  41  EUs.  e.  9.  it  WM  h«M  that 

.  thm  dbdictt  were  not  eatitled  to  maintain 

■'9hur  owB  poor  icperatdly  and  ditdnctly, 

..^^M/mu§fi  iince  the  year  1648,  they  had 

.-  cMMBBlly  bad,  in  toe  whole,  moie  than 

Ibor  tfveneen,  and  althou^  the  hamlet 

■Ht  had  immemorially  had  a  conitable  of 

.    V  own,  JUx  T.  XeweO^  L  pL  64. 

MS.  Boc  where  a  pariih  hasdiitinct  i»Bcert» 

L  aadaakes  ibtinct  ratei,  and  hat  imme- 

.  •:  nefliaBy  made  distinct  accounts  to  the 

of  the  leveral  oounties  in  which 

cent  parts  of  the  paridi  is  situated, 

diiisoo  shall  be  considered  as  a  se- 

-  perate  pensb,  and  have  separate  overseers, 

.  Fytdkt^%  taae,  L  pi.  64.  n. 

WL  Aad»thoii|gh  a  parish  had  at  no  time 

■  jf  lafTdonr  to  the  year  1773^  had  the 

:  J  JlaiGil  of  43  £lis.  c.  8.  but  had  dways  had 

.  iwa  ofwseco  appointed  separately,  two 

.  fiir  oiw- district,  two  for  another,  and  one 

.-  S»M  tbiid,  yet  two  of  the  dbtricts  having 

rid  in  1173  to  act  together,  to  which 
Jinrd  acceded  in  1775,  and  there 
JhuvH  beeo  but  four  overKeit  since  that 
..  ficriod  «dK>  had  been  appointed  for  the 

-  'Whoi«  piuith ;  Taa  couax  held  that  such 
^  .«■  i^mrmrnr  at  the  time,  acted  upon  for 

.  -tUrty  y«ars  paal«  was  proper  evidence  for 
4krJwy».tp  decwiB  tma  the  parish  could 

-  in  met  enjoy  the  benefit  of  the  statute, 
■and  consequently  that  a  distress  levied  for 

a  ponces  rate^  made  by  the  overseers  con- 
jootly  appointed  for  the  whole  parish,  was 

.   kpU  Lne  v.  Cobkaut,  7  Eati,  1. 

IM.  The  two  districts  of  which  a  parish 
flonsiited  had,  from  the  43  £fis.  down  to 
the  I3&  14  Can  S.,  maintained  their  poor 
jaintly,  and  at  the  time  of  the  paisiag  of 
the  latter  act  agreed  to  separate  in  the 
maintenance  of  their  poor,  and  that  se- 
paiate  oveneers  should  be  appointed, 
upon  condition  that  the  rateable  property 
in  the  perish,  whether  situated  in  the  one 
or  the  other  district,should  be  rated  where 
the  occupier  redded.  In  consequence  of 
that  i^reement  they  had  ever  since  uni- 
Ibrmly  mmntained  their  own  poor  sepa- 
ratdy,  and  had  had  separate  overseers, 
constabk%  &c.  Held  that  this  clearly 
shewed  that  the  parish,  at  the  time  of 
the  ^reement,  could  not  reap  the  full 
henefit  of  the  statute  of  Elii.,  and  that 
thtfcTore  the  separation  of  the  two  dis- 
tijcta  was  valid,  and  that  an  appointment 
of  overseen  for  the  whole  pansb  was  now 
bnd.  Held  also,  that  the  i^reement  con- 
.  nsted  of  two  distinct  parts,  and  that  the 
invalu&ty  of  the  latter  part,  as  to  rating 
property  not  situated  within  the  district 
Sited,  dSd  not  afibct  the  question  on  the 
fiinner  part,  Reg  v.  fPidU^         Lpi.  68. 

VOL.  J. 


105.  Whether  or  not  a  parish  can  .have  the 
benefit  of  the  stat.  43£lis.  c9.  by  main- 
taining its  poor  with  not  more  than  four 
overseers  is  a  fact  which  the  sessions  ought 
to  fiud  and  should  not  leave  to  be  presumed 
by  the  court  from  evidence  that  the  parish 
had  the  benefit  of  the  statute  to  1 739,  and 
from  thence  to  1753,  it  was  uncertain  how 
the  poor  were  maintained  there,  and  that 
fiom  the  latter  period  the  poor  had  been 
maintained  separately  in  the  townships; 
but  that  the  population  had  decreased. 
Rex  v.  Watsuu,  i.  pi.  66. 

106.  For  the  time  and  manner  of  appealing 
against  an  appointment  of  oversoersi  *ec 
ante,  Appxal. 

0\'ERSEERS*  ACX!OUNTa 

L  Ofaiiouwg  the  Accounii, 
II.  Of  making  tip  and  delivering  the  Aecomnt. 

III.  Appeatingfnim  the  AUowawce, 

IV.  Pa^mg  ihe  JBaianne. 

L 

OfaUomng  the  Aceoimi», 
1 .  By  43  Eliz.  c.  S.  6  2.  **  the  overBeem  of 


every  parish  shall  within  four  dlsyt  after 
the  end  of  their  ^ear,  and  alter  other 
overseers  are  appomted,  make  and  yield 
up  to  two  puticez^  true  and  perfect  ac- 
counts of  their  official  transactions.*' 
ft.  And  by  43  Klii.  c.  2.  §^4.  "  any  two  hu- 
iicet  may  commit  any  overseer  who  shall 
refuse  to  account,  until  he  shall  havo  made 
a  true  account, 

3.  But  by  17  G.  2.  C.3B.  ^  1.  *'the  over- 
seers shall  yearly,  withm  fomrteen  days 
after  other  overseers  ore  appmnted,  de^ 
Hver  in  to  such  suoeeeditig  overteen,m}UBt^ 
true,  and  perfect  account,  in  writing,  mid 
signed  by  them,  of  all  things  concerning 
their  office ;  which  account  shall  be  veri- 
JSed  by  oath  before  anejuttice,  and  which 
oath  the  justice  is  required  to  administer, 
to  sign,  and  to  attest:  tiic  caption  of,  at  the 
foot  of  the  account ;  and  any  parithioner^ 
assessed  or  liable  to  be  assosed,  may  in- 
spect the  said  account  and  take  a  copy 
tnereof." 

4.  By  17G.2.  c. 38.  §3.  "if  an  overseer  re- 
move from  the  parish  before  his  year  ex- 
pires, he  shall  deliver  his  account,  so  veri- 
fied to  the  other  overseer,  or  to  the  diurch- 
wardens." 

5.  And  by  17 G.  s. c.  58.  §3.  *<  on  the  death 
of  an  overseer  during  the  year,  his  reprc' 
sentaHve  shall  account  within  forty  days 
after  h'la  decease." 

6.  By  9  G.  1.  e.  7.  §  S.  **  the  overseers  can- 
not include  in  their  accounts,  any  monies 
expended  for  the  relief  oC  poor  ^«noty&^ 

/     who  are  not  rrgutered  in  tVw  ^^tbooV^ 


Oveneert^  Accovnls.] 
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the  parish,  excepting  such  as  they  shall  so 
expend  upon  sudden  and  emergent  oc- 
casions." 

7.  But  from  this  restraint  the  monies  ex- 
pended in  reimbursing  constables  under 
18  G.  2.  c.  19.  must  be  excepted. 

8.  So  also  the  monies  paid  for  the  relief  of 
families  of  militiamen. 

9.  And  the  monies  paid  under  the  56  0. 3. 
c.  33.  for  relieving  of  paupers  at  their 
own  houses,  in  the  manner  that  statute 
directs. 

10.  By  17  G.  2,  C..78,  }  11.  succeeding  over- 
Bcers  may,  out  of  monies  levied  on  rates 
made  by  their  predecessors,  pay  their  pre- 
decessors such  monies  as  tney  have  ex- 
pended for  the  relief  of  the  poor. 

1 1 .  And  by  4 1  G.  3.  c.  23.  §  9.  succcceding 
overseers  may  now  make  a  rate  for  the 

nose  of  reimbursiue  their  predecessors 
monies  as  they  nave  so  expended. 

12.  Accounts  of  churchwardens  and  o\'er- 
sccrs  of  poor,  to.  be  submitted  by  them 
to  two  or  more  |)arties  at  a  special  sessions, 
held  under  1 7  G.  2.  c.  38.    50  G.  3.  c.  49. 

13.  In  case  of  refusal  or  neglect,  &c.  justices 
may  commit  him  or  them  to  gaol  uutil, 
&c.  Id.  ibid. 

14.  Churchwardens,  &c.  may  appeal  to 
quarter  sessions.  Id.  §  2,  3. 

15.  Proceedings  of  quarter  sessions,  final. 
Id.  fS. 

16.  It  seems  that  undei^  the  43  Eliz.  c.  2.  the 
aUowing  of  overseers'  accounts  by  two 
jiuliees,  was  a  judicial  act,  for  it  is  said 
that  their  authority  in  this  respect  must 
be  exercised  by  themselves,  imd  cannot  be 
delegated  to  any  others.  Rex  v.  Turner^ 

i.  pi.  51. 

17.  And  yet  where  on  overseer  tendered  an 
accoimt  to  two  justices,  it  was  held  that 
they  had  no  authority  to  commit  him; 
because  an  account  had  been  tendered, 
although  the  account  only  contained  the 
grau  turns  he  had  received  and  paid,  and 
he  refused  to  give  any  account  of  the  par- 
tictUarSt  Rt'x  v.  Corrocke,  i.  pi.  3 1 . 

18.  For  that  th^y  ought  to  receive  it,  and 
strike  out  what  is  amiss,  and  balance  the 
account,  Rcjf  v.  Walrond,  i.  pi.  5 1 4. 

19.  But  since  17G.  2.  c.  5K.  it  seems  to  be 
considered  as  a  minitterial  act  only ;  for 
where  au  overseer  tendered  an  account 
consisting  of  gross  sums,  and  on  bis  refusing 
to  explain  the  particulars,  they  refused  to 
sivear  him  to  the  truth  of  tlic  account; 
the  king's  bench  granted  a  mandamus  to 
the  justices,  commanding  them  to  swear 
^e  overseer  to  the  truth  of  the  account, 

.  JZrjr  V.  Justices  of  Middlesex,        i.  pi.  31. 
.so»  Far  it  sccma  that  the  statute  17  G.  2. 


c.58.  has  in  this  respect  repealed   the 
43  Eliz.  c.  2.  Rex  v.  Coodc,  i.  pi.  29. 

21.  The  remedy  therefore  against  unjust 
accounts  is  by  an  appeal  to  the  sessions 
made  by  a  party  grieved  against  the  alhw' 
ancc  of  the  accounts. 

22.  But  an  objection  may  be  made  by  an 
appeal  against  the  rate,  as  if  a  nite  l)e 
made  for  reimbursing  overseers  for  the 
ex  pence  of  law  proceedings;  for  as  the 
inhabitants  are  agi^rieved  as  soon  as  the 
money  is  improperly  assessed  upon  thcro^ 
they  need  not  wait  until  it  is  raised  and 
expended,  before  they  make  their  objection 
by  appeal  against  the  allowance  of  the 
accounts.  Rex  v.  JiFickirficid,       i.  pi.  328. 

23.  The  expences  of  a  constable  in  prose* 
cuting  an  assault  committed  on  him  in  the 
execution  of  his  duty,  cannot  be  paid  by 
the  overseers  out  of  the  poor's  rate,  and 
are  not  within  the  1 8  G.  3.  e.  19.  ^  4.  Rex 
V.  Birdy  1.  pi.  478. 

24.  Where  a  party  applies  for  a  mandamus 
to  compel  cnurchwardens  to  allow  him  to 
inspect  their  accounts  according  to  the 
directions  of  the  17  G.  2.  c.  38.  he  must 
state  some  special  reason  for  which  he 
wishes  to  see  the  accounts.  It  is  no  an- 
swer to  the  application,  that  the  statute 
imposes  a  penalty  upon  a  churchwarden 
improperly  refusing  the  inspection.  Rex  v. 
Clear.  i.  pi.  520» 

25.  A  previous  application,  however,  to  two 
justices  under  the  43  Eliz.  c.  2.  is  said  to  be 
still  necessary  for  the  ymrpose  of  groaad- 
ing  an  appeal.  Rex  v.  Whitear,    i.  pi.  3S6;. 

26.  And  when  the  sessions  have  ascertained 
the  balance,  ttm  justices  out  of  Bcssions 
may  enforce  the  payment  of  it.  Rex  v. 
Carter,  i.  pi.  348. 

27.  But  if  an  overseer  refuse  to  deliver  mm.  «rr- 
count,  he  may  be  coumiitted,  Rex  v.  Sedg* 
cold,  i.  pl.316w 

28.  That  is,  if  he  refuse  to  deliver  nis  ac- 
count to  the  succeeding  overseers,  Anony^ 
mous,  i.  pi.  311. 

29.  And  they  may  be  compelled  to  deKver 
over  the  parish  books  by  mandamus^  Rex 
V.  Bictshotv,  i.  pi.  3 1 5» 

30.  For  they  are  public  books.  Rex  v.  CUsp* 
liam,  i.  pi.  318. 

51.  But  the  party  proceeded  against  must 
ap[)ear  to  be  overseer  ;  for  a  churchwarden 
cannot  be  committed  for  not  accounting, 
although  the  tMci^  of  overseer  is  annex«i 
to  the  office  of  churchwarden,  Rex  v. 
PeakCf  L  pi.  308. 

32.  A  commitment  of  an  overseer  to  the 
county  gaol,  for  not  accounting  or  for  not 
paying  tlie  balance,  must  conclude  **  there 
to  remain  until  he  shall  account**  Rex t. 
Mayor  of  Northampton,  i.  pi.  309. 


OversMis*  AeeomUs.] 


DIGEST. 


[Ul.  AppM  agmnki. 


55,  So  also  it  must  ibow  that  lie  had  not 
accounted  Sefore  other  Jusiieet ;  at  least  it 
h  not  safficient  for  the  committing  magi- 
strates to  say  that  he  had  uot  accounted 
Sefore  tkewi^Rex  v.  Gibtom^         i.  pi.  515. 

II. 
Of  tooling  up  and  delivering  the  Account. 

84.  Ofcrseen  must  make  op  and  pass  their 
accDuot*  annually,  as  prescribed  by  the 
above  statutes ;  for  if  the  same  persons  be 
appoiDtcd  oTcrseers  for  four  successive 
>Tan,  they  cannot  make  a  rate  in  any  one 
year,  to  reimburse  themselves  the  monies 
th^  have  expended  during  any  preceding 
year,  JKtjp  v.  Ooodcheap,  i.  pi.  319. 

35.  Sed  fwicere^  for  now  by  41  G.  5.  c.  S3.  §  9. 
ovcriecrs  are  authorized  to  make  a  rate, 
ibr  the  purpose  of  paying  to  their  predo- 
oessors,  such  monies  as  they  may  have  ex- 
pended for  the  use  of  the  poor. 

m. 

Appeal  agmnil  Overseers*  Accounts, 

56.  By  45  Eliz.  c.  9.  §  4.  ^  if  any  person  shall 
be  aggrieved  by  any  act  done,  either  by 
the  crergeers  or  the  two  justices,  the  gene>  ; 
lal  quarter  sessions  shall  make  such  order 
thereia,  as  to  them  shall  be  thought  con- 


37.  And  as  this  statute  is  silent  as  to  time, 
tiie  parish  might  appeal  to  any  subsequent 
■tasions,  Bcr  v.  Boudn.    Sett.  Poor,  ill. 

M.  But  now  by  17  G.  2.  c  38.  §4.  "  the  ap- 
peal against  the  allowance  of  overseers*  ac- 
counts^  must  be  made  by  the  party  grieved 
It  the  next  general  or  quarter  sessions  " 

39.  Bat  reasonable  notice  of  such  appeal 
BUttt  be  given  to  the  overseers,  or  the 
wssioiis  may  adjourn  the  appeal. 

40l  And  by  41  G.  3.  c.  23.  §  4.  such  notice 
shall  be  in  writing  si^ed  by  the  appellant ' 
or  his  attorney,  specifyiuff  the  grounds  of 
appeal,  and  be  left  at  the  abode  of  the 
ofcncer,  and  no  other  grounds  shall  be 
heard. 

41.  Where  overseers  accounts  were  not  al- 
lowed until  the  last  day,  when  an  clfcctual 
notice  of  appeal  to  the  then  next  sessions 
eould  have  been  given,  and  it  did  not  up-  : 
pear  when  the  party  objecting  had  notice  | 
ofwch  allowance;  held  that  a  notice  of; 
^^peal  to  the  next  subsequent  sessions,  for  j 
which  an  efiectual  notice  of  ap|K»d  could  | 
be  given,  was  good^  Rex  v.  Judices  of 
DonetMkire^  i.  pi.  329, 

49.  The  18  G.  3.  c  19.  §  5  gives  an  appeal 
only  ia  case  the  majority  of  the  overseers 
coBcar  in  it,  Rexy,  Lancashire  {Justices)  j 
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1 45.  The  court  will  not,  upon  removal  of  na 
order  of  sessions  allowing  overseers*  ac- 
counts, which  is  good  upon  the  face  of  it, 
go  into  the  merits  of  those  accounts  upon 
uiEdavits,  Rex  v.  James,  i.  pi.  331. 

44.  Overseers  cannot  charge  in  tiicir  ac- 
counts for  money  paid  as  a  salaiy  to  one 
of  the  overseers,  Rexy.  Clyde,  i.  pi.  332. 

45.  Where  an  order  of  scsbions  coiifirming 
overseers'  accounts  was  in  this  form, ''upon 
the  apueal  of  J,  G.  against  the  accounts  of 
//.  and  ly.  overseers,  he  the  said  G,  ob- 
jected to  the  sum  of  12/.  lo#.  in  the  said 
account  paid  to  JV.  us  a  salary,  it  is  or- 
dered that  the  said  accounts  be  cor.- 
firmed;**  this  was  considered  as  an  order 
confirming  the  said  accounts  in  respect  of 
the  change  for  the  salary,  and  therefore 
the  court  quashed  the  order,  but  sent  the 
case  back  to  be  reheard  as  to  the  nature 
of  the  payments.  Id.  ibid. 

46.  Where  the  appeal  is  against  tlie  over- 
seers'  accounts  bv  individuals  paying  rates 
within  the  parish,  the  certiorari  is  not 
taken  awuy  by  50  G.  3.  c.  49. ;  that  act 
only  applying  to  appeals  by  the  overseers 
against  the  disullawauce  of  any  items  in 
their  accounts  by  the  magistrates.  Rex  v. 
Bird,  i.  pi.  478. 

47.  Out  it  has  l)ecn  decided,  that  it  is  not 
necessary,  in  order  to  give  the  justices  ut 
sessions  jurisdiction  to  hear  an  appeal 
against  overseerit'  accounts,  that  such  ac- 
counts should  previously  have  been  ex- 
amined and  allowed  pursuant  to  50  G.  3. 
c.  49.,  Rex  v.  Colchester,  (Justices), 

i.  pi.  334. 

48.  A  notice  of  appeal  against  overseers* 
accounts  stated  that t he  appc-I hint  objected 
to  certain  specified  jinynients  alleged  in 
the  accounts  to  have  been  made  to  per- 
sons specified  by  name  in  (he  notice: 
held  that  the  notice  \ias  bad,  because  it 
did  not  state  the  cause  and  ground  of  ap- 
pend as  required  by  41  G.  3.  c.  23.  §  4.  The 
attoruies,  sonic  days  before  the  appeal  was 
tried,  agreed  to  admit  on  the  trutl  of  the 
appeal,  that  the  sunis  objected  to  were 
paid  to  the  person  to  whom  it  was  alleged 
111  the  accounts  that  they  were  paid :  held 
that  this  was  not  any  waiver  of  the  irre- 
gularity in  the  notice,  because  the  consent 
of  the  attoriiics  was  nut  bignified  in  open 
court.  Rex  v.  Siieard,  i.  pi.  336. 

49.  The  sessions  may  award  costs  to  the 
party  in  whose  favour  the  appeal  is  dc- 
dcrniincd. 

50.  Out  to  authorize  the  sessions  to  award 
costs,  the  appeal  must  be  entered;  for  a 
notice  of  intention  to  appeal  is  not  suffi- 
cient for  this  purpose.  Rex  v.  Jattlcci  oj 
MIstcJT,  \\.  ^\«  \0\*i , 
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SU  It  is  laid  that  to  ground  an  appeal  it 
must  appear  that  the  accounts  have  been 
lud  before  two  justices,  lUx  ?.  BartlcUj 

i.  pi.  32 S, 

53.  The  sessions  cannot,  either  under  ^  Eliz. 
c  S.  or  17  G.3.  c.38.9  make  any  order  ou 
an  appeal  against  overseers'  accounts,  un- 
less a  previous  application  has  been  made 
to  two  justices,  under  43  Eliz.  c.  2.  Rex  v. 
Whitear,  i.  pi.  326. 

53,  But  it  is  clear  that  the  appeal  must  be 
to  the  next  sessions.  Rex  v.  JusticeM  of 
Rerkthire,  L  pi.  327. 

54.  For  in  this  respect  the  17  G.  2.  c.  38.  has 
repealed  the  43  Eiiz.  c.  2.  Rex  v.  Coode^ 

i.  pi.  290. 

85,  And  a  party  is  said  to  be  aggrieved  the 

moment  an  illegal  rate  is  made.  Rex  v. 

Mickie/!eid,  I  pi.  328. 

56.  But  It  is  said  that  the  sessions  may  refer 
the  settlement  of  the  accounts,  either  to  the 
two  justices  to  whom  they  were  submitted, 
or  to  any  other  two  justices,  Rexv,  Town- 
tend,  i.  pi.  523. 

57.  And  when  the  balance  is  ascertained 
may,  in  the  like  manner  ps  the  iuH)  jus- 
licet,  order  the  overseers  ,to  pay  it  over, 
Rex  V.  Hedget,  i.  pi.  322. 

58.  And  if  the  sessions  do  not. order  the  bal- 
ance to  be  paid  over  to  the  succeeding 
overseers ;  tiuojutiices  out  of  sessions  may 
be  compelled  by  mandamut  to  enforce  the 
payment  thereof.  Rex  v.  Carter,  i.  pi.  348. 

59.  For  the  effect  of  the  appeal  is  the  ascer- 
taining the  quantum  of  the  arrears,  and 
then  the  statute  attaches  and  enables  the 
magistrates  out  of  sessions  to  enforce  pay- 
ment of  the  balance,  Id,  ibid. 

60.  But  they  cannot  order  them  to  pay 
over  a  sum  charged  as  ptud,  which  in  fact 
lias  not  been  paid.  Rex  v.  Mouttworth, 

i.  pi.  521. 

61.  Where  overseers'  accounts  allowed  by 
three  justices  were  delivered  to  the  succes- 
sors so  late  that  they  could  not  appeal  to 
the  next  sessions :  held  tliat  an  appeal  to 
the  next  practicable  sessions  was  in  time, 
and  that  the  iustices  might  then  respite 
the  appeal,  although  the  respondents  ob- 
jected to  the  delay,  Bex  v.  Thackwell, 

i.  pi.  337. 

62.  Upon  an  appeal  against  an  order  for  the 
allowiuice  ot  overseers*  accounts,  a  magis- 
trate, n  rated  inhabitant  of  the  parish,  can- 
not vote  either  on  the  determination  of 
the  appeal  or  on  a  question  as  to  granting 
n  case  for  the  opinion  of  this  court.  Rex 
v.  Giulridge,  i.  pi.  338. 

IV. 

Paifment  of  the  Balance, 

$5.  By  .43  Eliz.  c.  2.  §  2.  "  overseen  are  cU- 


rected  to  pay  over  the  balance  .ii 
hands  to  their  successors,  within^ 
after  they  are  out  of  office." 

64.  And  by  43  Eliz.  c.S.§4.  ^  on 
thereof  their  successors  may,  by  i 
from  twojutticet  levy  the  same  by 
and  sale." 

65.  And  if  no  distress  can  be  madc,^ 
faulting  overseer  may  be  commit 
twojutticet  to  the  county  gaol,  \ 
shall  pay  over  the  balance. 

66.  But  by  17  G.  2.  c.  38.  §  1.  **  the  t 
paying  over  the  balance,  is  enlarge 
within  fourteen  da^  after  other  oi 
are  appointed." 

67.  And  the  succeeding  overseen  i 
thorized  to  levy  arrears  of  rates  r 
their  predecessors,  and  ■r.ay  thej 
sums  expended  by  them  for  the  usi 
poor,  as  are  allowed  to  be  due  to  ; 
their  accounts. 

68.  But  the  parishioners  have  no  ] 
call  upon  the  overseers  for  the  f 
of  the  balance,  until  a/or/iHgA/  after 
Rex  V.  Ronton,  \, 

69.  And  by  17  G.  2.  c.  38.  §  2.  "  if  tl 
seers  shall  refuse  to  make  up  the  : 
or  neglect  to  pay  the  balanee,  two 
may  commit  them  to  the  commi 
until  they  comply." 

70.  The  50  G.  3.  c.  49.,  which  rcqu 
churchwardens  and  overseers  to 
their  accounts  to  two  justices  a1 
sessions,  to  bo  holdcn  within  the 
appointed  by  the  17  G.  ^. c^  38.  for 
ing  in  the  said  account  to  the  fw 
overseers,  is  not  a  substitution  ii 
that  provision  in  the  17  G.  2.,  b 
mulative ;  and  if  the  overseer  r 
deliver  in  siu;h  account  to  the  fiu< 
overseers  within  the  14  days,  he 
committed  by  two  justices  for  sucli 
Letter*  t  case,  i 

71.  If  there  be  divers  overseers  of 
townships,  who  severally  collect  ui 
rate,  the  justices  may  order  a  bal 
maining  in  the  hands  of  one  of 
be  distributed  among  the  others, ; 
saiy.  Rex  v.  Borough  of  Banbur^f 

i. 

72.  The  balance  remaining  in  the 
the  old  overseers  must  be  paid 
successors,  and  atnnot  bo  retail 
with  the  consent  of  the  parish,  U 
contingencies,  Rrx  v.  JusticeM  tfi 

9 

1 

73.  Tlie  justices  therefore  who  tak 
counts,  may  make  an  order  for  » 
pose.  Rex  v.  Tojttham,  i 

74.  And  if  they  do  not  pav  over  suc( 
accordingly,  they  may  be  indictee 
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75.  Or  the  balance  nay  be  Icricd  bv  distress 
under  the  45£liz.  c.S.,  Rex  t.  Turner^ 

i.  pi.  341. 

76.  Or  they  nmy  be  committed  under  the 
ITG.!S.  c.58.  §  S.,  Rer  V.  Eggmton, 

i.  pi.  347. 

77.  If  the  sessions  balance  the  account,  and 
itste  the  sum  due  to  the  parish,  but  do 
not  direct  the  overseer  to  pay  that  sum 
OTpr  to  the  succeeding  overseers,  two  jus- 
tices out  of  Beision  may,  after  demand 
ami  refusal  to  pay,  enforce  the  fmyment 
by  virtue  of  the  *43  Eiiz.  c.  9.  §  *2.,  and 
4 ft  17  G.a.  c.38.  §  5.,  Rex  V.  Caricr, 

\.  pi.  348. 

7S.  Hie  sessions  may  now  by  4 1 G.  3.  c.  23. 
order  the  succeeding  overseers  to  pay  to 
tbdr  predecesson  sums  of  money  clue  to 
them  for  iaw  expeneet^  paid  by  them  on 
aceottot  of  the  parish,  Rex  v.  St,  Peier^t, 

i.  pi.  343. 

79.  The  overseers  cannot  retain  any  part  of 
the  balance,  as  to  pay  an  attorney's  bill  of 
eipences  for  suing  for  money  to  lie  laid 
OQt  ia  charitable  uses.  Rex  v.  Somertet- 
tkire^  i.  pi.  344. 

9X  Bat  the  sessions  may  order  such  expen- 
diture to  be  repaid  to  the  overseers  by 
tbetr  successors.  4 1 G.  3.  c.  23.  §  9. 

81.  So  one  overseer  may  be  ordercil  to  re- 
imbune  another  overseer  out  of  money 
alfeaily  raised.  Rex  v.  LimehoutCy 

i.  pi.  .342. 

^2.  Overseers  cannot  take  credit  in  their 
accounts  for  money  iraitl  ns  a  sa! un*  to  an 
0Mtutanf  orrrtefTy  although  such  assistant 
overtecr  be  appointed,  and  the  salary 
fi^ced,  by  the  consent  of  the  parish,  Rex  v. 
Wriehy  i.  pi.  34C. 

S^.  For  the  statute  43  Eliz.  c.2.  has  thrown 
the  uhole  l>urden  of  the  office  on  the 
overseers,  and  they  arc  to  discharge  it 
themselves  without  fee  or  reward, 

i.  pi.  346.  text, 

M.  If  on  an  appeal  apainst  overseers'  ac> 
coants,  the  sessions  disallow  some  of  the 
hems,  and  do  not  order  the  overseers  to 
f«ay  the  bslance  to  the  successors,  tivi) 
jmiiieeM  out  of  sessions  may  enforce  pay- 
ment ;  and  if  they  refuse  to  interfere,  a 
wnmiamuM  will  lie  to  compel  them.  Rex  v. 
Cafirr,  i.  pi.  348. 

85.  If  the  overseers,  after  allowance  of  their 
meeotints  by  two  justices  at  special  sessions, 
wkI  an  or^er  by  the  justices  to  p:iy  over 
the  balances  to  their  successors,  which 
order  is  confirmed  on  appeal,  refuse  to  pay 
sueh  balance,  the  two  justices  may  issue 
their  warrant  to  levy  the  same  under 
snG.^,  c.49.,  Upon  the  application  of  one 
of  the  micreeding  overseers,  although  the 
rest  of  the  churchwardens  and  orerseers 


refuse  to  concur  in  such  application; 
therefore  where  the  justices  refused  to 
issue  such  warrant  upon  such  application, 
the  court  granted  a  mandamus,  Rex  v. 
Pateoe,  i.  pi.  .749. 

86.  An  overseer  of  the  poor  is  discharged  by 
his  bankruptcy,  and  ccrtificnte  from  a  debt 
due  in  rcHpcct  of  a  sum  of  money  in  his 
himds  as  overscrr  at  the  time  of  hfs  bank- 
ruptcy, althoii|;li  this  happen  before  tliu 
expiration  of  his  year  of  office,  before 
which  time  he  cannot  be  compel  led  to 
account.  Rex  v.  Tucker ,  1.  pi.  350. 

OVERSEERS, 

PaOCEI-JIINGS   I*OR    ANU   AGAINST. 

I.  0/  Protection  in  Office. 
II.  Lialtililiet  uf^  Piuuihrneni  for  Aliutha- 
viour,  j'c. 

I. 

Protection  in  Office, 

1.  Ry  43  Eliz.  c.2.  §  19.  "  if  any  action  bhull 
be  brouj^ht  a^inst  an  overseer  or  other 
person  for  takmg  a  distrcts,  making  a  sale, 
or  for  doing  any  other  thing  under  this 
act,  he  may  plead  not  guilty,  or  othcr^^'isc 
make  avowry,  cognizance,  or  justification, 
stating  that  the  distress,  sale,  trespass,  or 
other  thing  complained  of,  was  done  under 
the  authority,  and  according  to  the  tenor, 
purport,  and  effect  of  this  act,  without 
expressing  or  rehearsing  any  other  matter 
contained  in  the  act." 

2.  By  45  Eliz.  c.2.  §  19.  "  and  the  plaintiff 
may  reply  genenilly,  that  the  defendant 
did  the  act  supjiosed  in  the  declaration  of 
his  own  wrong,    &c. 

3.  By  43  KHz.  c.2.  §  19.  "  the  igsue  shall  l)e 
tried  by  verdict,  and  not  otherwise." 

4.  By  45  Eliz.  c.2.  S  19.  "  and  if  the  verilict 
shall  be  for  the  defendant,  or  the  plaintiff 
shall  he  nonsuited,  the  defendant  shall 
have  trebie  damages  and  costs.** 

5.  If  a  person  assessed  to  the  poor's  rate 
refuse  to  pay,  and  on  the  overseers*  going 
to  make  a  distress,  the  party  voluntarily 
deliver  his  goods  to  the  officer,  and  after- 
ward bring  trespass  against  the  overseer, 
the  defendant  shall  have  irebie  damages 
and  eoits.  Oaklet/  v.  Salter,  i.  pi.  351 . 

6.  But  the  costs  sFiidl  not  be  trehled,  but  the 
damages  found  by  the  jur)'  only,  llnd. 

I,  351,  text, 

7.  And  on  the  plaintifi*'s  being  nonstiitcd, 
the  overseer  shall  have  a  writ  of  enquin/ 
to  ascertain  the  damages,  Brampton*^  case, 

i.  pl..'T.'»'2. 

8.  So  also  af>er  nonsuit  in  rcj»/<*riu,  \\\ww 
the  defendants  arotu  as  ONetscets,  xVv«> 
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shall  have  a  writ  of  enquiry,  Herbert  v. 
Watcrif  i.  pi.  357. 

9.  So  on  a  yerdict  found  in  favour  of  the 
defendant,  they  shall  have  a  writ  of  en- 
qiiiry,  if  the  jury  omit  to  assess  damages, 
Rennet  v.  Hart,  i.  pi.  56'0. 

10.  By  7  Jac.  1.  c.  5.,  and  21  Jac.  1.  c.  12. 
"  such  defendants  may  plead  the  general 
tMSuc,  and  give  the  special  matter  m  evi- 
dence." 

11 .  By  7  Jac.  1.  c.  5.  "  the  judge,  on  verdict 
for  the  plain tifi^  or  on  the  plain tilTs  be- 
coming nonsuit,  or  suffering  a  disconti- 
nuance, shall  allow  to  the  defendant 
double  cotts." 

12.  By  21  Jac.  1.  c.  12.  "actions  on  the  case, 
trc?:i)aBS,  battery,  or  false  imprisonment, 
brought  against  overseers  or  other  persons 
acting  under  them,  shall  be  laid  in  the 
county  where  the  fact  was  done,  and  not 
elsewhere ;  and  if  the  |)laintiflr  shall  not 
prove  the  fact  committed  within  the 
county,  the  defendant  shall  be  found  not 
gtdity,  and  have  all  the  other  advantages 
and  remedies  of  the  above  statutes." 

13.  The  above  statutes  of  7  Jac.  1.  c.  5 ,  and 
S 1  Jac.  1 .  c.  1 2.,  giving  double  co$ts,  do  not 
extend  to  ecclesiastical  matters,  Kucftwal 
V.  Smiih,  i.  pi.  355. 

14.  Same  point.  Stone  v.  Lingar^    i.  pi.  S56. 

15.  Nor  do  the  statutes  7  Jac.  1.  c.  5.,  and 
21  Jac.  1.  c.  12.  §  3.,  extend  to  actions 
against  parish  officers  for  a  non-feasance, 
such  as  the  non-payment  of  money  laid 
out  for  the  support  of  one  of  their  paupers 
by  another  parish  into  which  he  went; 
and  for  whicn  an  action  of  auumpit  was 
brought  against  them»  Atkins  v.  BanwcU, 

i.  pi.  364. 

16.  But  to  entitle  an  overseer  to  double 
costs  under  these  statutes,  it  must  be 
certified  by  thejud^e  toko  tried  the  cause, 
that  he  was  actmg  in  the  execution  of  his 
office,  Griadley  v.  Hothway,       i.  pi.  362. 

1 7.  But  on  a  special  verdict,  where  it  appears 
that  the  act  was  done  by  the  defendant  by 
virtue  of  his  office,  the  master  must  tax 
double  costs,  though  there  h&s  been  no 
certificate  or  allowance  by  the  judge  who 

.tried  the  cause,  JRann  v.  Picking,  i.  pi.  362. 

18.  Parish  officers,  or  persons  acting  on  their 
'behalf,  are   not  entitled  under  statutes 

7  Jac.  1.  c.  5.,  and  21  Jac.  1.  c.  12.,  to 
double  costs  upon  jndgment  as  in  case  of 
a  nonsuit  in  an  action  brought  against 
them  for  the  price  of  goods  sold  and  deli- 
vered to  them  for  the  use  of  the  poor, 
Blanchard  v.  Bramble,  i.  pi.  366. 

19.  By  17  G.2.  c.  38.  §  8.  "where  any  dis- 
tress shall  be  made  for  money  justly  due 
for  the  rcUcf  of  the  poor,  the  distress  shall 

not  be  deemed  unlawful,  nor  the  parties 


trespassers,  for  any  want  of  form  in  the 
appointment  of  the  overseers;  nor  the 
parties  distraining  be  deemed  trespassers 
ab  initio  on  account  of  any  irregularity 
afterwards  done  by  them;  but  the  party 
injured  may  recover  full  satisfacdon  for 
the  special  damage  in  an  action  of  trespass, 
or  on  the  case,  at  the  election  of  plaintiff." 

20.  By  17  G.2.  c.38.  §  9.  "  and  if  the  plain- 
tiff recover  in  such  action,  he  sliall  have 
his  full  costs,  and  all  the  like  remedies  for 
the  same  as  in  other  cases  of  costs." 

21.  But  by  17G.2.  c.38.  §10.  "  no  plaintiff 
shall  recover  for  any  such  insularity,  if 
tender  of  amends  have  been  made  by  the 
party  distraining,  before  action  brought." 
This  act  exten£  to  ^ivc  costs  to  overseers 
on  an  indictment  agamst  a  man  for  refusing 
to  obey  an  order  of  sessions  respecting;  the 
payment  of  a  poor's^rate,  jRex  v.  Byec, 

i.  pi.  359. 

22.  By  24  G.  2.  c.  44.  §  1.  "  no  writ  shall  be 
sued  agaiust  any  justice  for  what  he  shall 
do  in  the  execution  of  his  ofiScc,  until  no- 
tice in  writing  of  such  intended  writ  shall 
have  been  given  to  him,  one  calendar 
month  before  the  same  is  sued  out/' 

23.  By  24  G.  2  C.44.  §2.  ^  he  may  tender 
amends,  and  plead  the  same  in  tnr  of  the 
action." 

24.  By  24  G.2.  C.44.  §3.  <'  the  plaintiff  must 
first  prove  such  notice  to  have  been  given, 
before  he  can  recover," 

25.  Bv  24  G.2.  c.44.  §4.  '*  if  the  justice  hm 
neglected  to  tender  amends,  he  may  iiay 
the  money  meant  to  be  tendered  into 
court." 

26.  By  24  G.  2.  c.44.  §5  ^  no  evidence  shall 
be  given  by  the  plaintiff  of  any  other 
cause  of  action  than  that  contained  in  the 
notice." 

27.  And  by  43G.3.  c.l41.§l.  "in  all  ac^ 
tions  against  a  justice  of  peace,  for  or  on 
account  of  any  conviction  made  by  hira  on 
any  penal  statute,  if  such  conviction  shall 
have  been  quashed,  the  plaintiff  shall  not 
recover  more  than  two-pence  damages, 
and  no  costs,  unless  it  shall  be  all^p^  in 
the  declaration  that  the  act  complained  of 
was  done  maliciously,  and  without  any 
reasonable  and  probable  cause." 

28.  By  43G..3.  c.  141.$2.  "  tlie  plaintiir 
shall  not  recover  any  penalty  levied  under 
such  conviction,  if  it  be  proved  on  the 
trial  that  he  was  guilty  of  the  offence  for 
which  he  was  convicted,  and  had  suflisred 
no  more  than  the  law  inflicts  on  the  of- 
fence." 

29.  By  24G.2.  c.44.  §6.  "no  action  shall 
be  brought  against  any  constable  or  oiiker 
officer,  or  person  acting  by  his  order,  or 
iu  his  aid,  ior  any  thing  dona  under  a  war- 
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nnt  from  a  juslice.  unUl  a  demand  in 
vrithig  has  been  made  of  a  cf>py  of  the  \ 
warrant,  and  the  same  has  been  refused  or  j 
ne^Icctrd,  fix  dayt  niter  such  deinuiid."      | 

30.  And  it  hath  been  determined,  that  over-  < 
MterM  of  the  jx)or,  though  not  expressly 
named,  are  officers  within  the  protection 
of  the  statute,  Xutting  v.  Jackson^ 

i.  pK  3G1. 

31.  By  S4G.2.  C.44.  *«  and  if  after  such  de- 
wsmmi  and  compliance  therewith,  any  action 
>faa.'I    be    brought    without  making  the 

jostice  or  justices  who  scaled  tlie  warrant 
defendants,  the  juiy,  on  the  said  warrant 
being  produced  and  proved,  shall  acquit 
the  deTendanta,  notwithstanding  any  de- 
fect of  jurisdiction  in  such  justice  or  jus- 
tices." 
3&  And  therefore  overseers  cannot  be  sued 
IB  iretpoMi  for  levying  a  poor  rate  by  dis- 
Xmsi,  without  joinin;;  the  magistrates  who 
gianted  the  warrant  in  the  action.  Harper 
r.  Ccrr,  i.  pi.  363. 

33.  If  therefore  an  overseer  or  constable  be 
sued  in  trespass,  for  executing  a  justice's 
warrant,  ana  the  magistrate  is  not  joined, 
the  defendant  is  entitled  to  a  verdict  on 
such  warrant  being  proved,  he  having  first 
couipLied  with  the  plaintiff's  demand  of  a 
pcnisaJ  ami  copy  ot  the  warrant  before  the 
accioa  brought,  thougii  not  within  six 
days  after  such  dcnianu,  as  the  act  directs, 
Janes  v.  Vaughan, 

34.  But  it  hatii  been  held,  tliat  if  replevin  be 
brought  against  an  overseer  on  a  di^t^css 
taken  for  non>payment  of  the  poor's  rate, 
the  justices  who  issued  the  warmnt  need 
not  be  made  parties  to  the  action;  for 
replevin  is  an  action  in  revi;  to  which 
the  above  statute  has  been  never  held  to 
extend,  2filipard  v.  Cajin,  i.  pi.  26ii, 

35.  And  therefore,  to  an  action  of  replevin 
s^rist  overseers,  &c.,  for  tlie  rec«)vcry  of 
t!oad>  levied  under  a  distress  for  a  poor's 
mc^  without  joining  tlie  justices  who 
l^nmted  the  warrants,  it  is  not  necessary 
CO  aver  that  a  demand  was  made  of  the 
penisaL  and  copy  of  the  warrant ;  for  in 
tills  species  of  action,  overseers  are  not 
protected  by  21  G. 2.  c.44.  Fletcher  v. 
W'dlifu,  i.  pi.  365. 

36.  By  24  G.2.  c.44.  <*  if  the  action  be 
brought  jointly  against  the  justice,  and 
tl»o  against  the  overseers  or  other  ofliccr, 
tbenp  on  proof  of  such  warrant,  the  jury 
ihail  iixid  for  such  overseer  or  other  omcer, 
notwithstanding  such  defect  of  jurisdiction 
as  aforesaid." 

37.  It  has  been  said,  that  if  tresjuus  be 
bronght  for  distraining  for  a  poor's  nitc 
Cbr  land,  which  was  not  in  the  occupation 
«f  the  porty,  it  is  not  withiii  tlie  act;  for 
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it  is  not  like  tlic  case  where  the  justice 
hath  a  general  jurisdiction,  and  whose 
warrant  the  officer  is  implicitly  bound  to 
obey,  but  that  the  justice,  in  such  case, 
hath  only  a  special  jurisdictum,  upon  the 
application  ot  the  overseer  to  enforce  the 
payment  of  the  tax,  which  he  the  over- 
seer is  presumed  to  have  regularly  made, 
MUuHird  V,  Coffin,  i.  [)1.  266. 

38.  Sfd  quccrc ;  for  the  2'i  G.2.  e.44.  $6. 
says,  that  a  verdict  shall  be  given  for  the 
overseers,  notwithstanding  antf  defect  of 
jurisdiction  in  the  justice  or  justices. 

39.  i3yj<4G.2.  c.44.  *<  if  the  verdict  sliall 
be  ^ivcn  auuin^t  the  justice,  the  pUuntiff 
shall  recover  tlie  same  costs  as  the  plaintiff 
would  have  been  liable  to  pay,  if  the  ver- 
dict had  been  against  him.' 

40.  By  24  G. 2.  c.44.  "  where  in  such  case 
tlie  plaintiff  shall  obtain  a  verdict  against 
any  justice,  and  the  judge  shall  ccrtiiy  that 
the  injury  complained  of  was  wilfully  and 
maliciously  com  milted,  he  shall  have  double 
costs  of  suit." 

41.  Uut  by  24  G.2.  c.44.  §8.  **  no  action 
shall  be  brought  against  any  justice,  or 
other  officer,  unless  within  six  calendar 
months  after  the  act  committed." 

42.  l*hc  acts  of  a  Justice  of  the  peace  who 
has  not  duly  qualified  are  not  absolutely 
void,  and  therefore  persons  seizing  goods 
under  a  v.  arrant  of^  distress,  signed  by  a 
justice  who  had  liot  taken  the  oaths  at 
the  pcucral  sessions,  nor  delivered  in  the 
certificate  required,  arc  not  trespassers^ 
Margate  Pier  Companif,  v.  Ilannam, 

i.  pi.  367. 

43.  An  iuformation  in  the  nature  of  quo 
tearranto  will  not  lie  iigainst  overseers. 
Hex  V.  Daubmy,  i.  pi.  358. 

44.  The  justices  in  sessions,  cannot  award  an 
attachment  agiiinst  overseers,  Jiex  v.  Bart' 
let,  L  pi.  354. 

45.  An  overseer  may  have  an  action  for 
saying,  tliat  "  he  is  a  bribing  knave,  and 
has  cheated  the  parish,"  7^hiimas*s  case, 

i.  pi.  553» 

46.  Ilcplevin  is  not  an  action  within  the 
24 G. 2.  c.44.  §6.  which  protects  consta- 
bles &(:*f  (and  amongst  others  parish 
officers,  distraining  for  poor's  rate)  acting 
under  a  magistrate's  warrant  from  any  ac- 
tion until  demand  made  or  left  at  tlieir 
usual  place  of  abode,  &c.,  by  the  party  in- 
tending to  bring  such  action,  &c.,  FUlchcr 
v.  IVilhins,  i.  i)L  seS, 

47.  The  59  G.  3.  c.l2.  §17.  vests  in  the 
churchwardens  and  overseers  of  the  poor, 
in  the  nature  of  a  body  corporate,  all 
buildings,  lands,  and  hereditaments  belong- 
ing to  the  parish :  held  thai,  iti  csdet  tA 
co/isciCute  the  body  corf)OTaVe\tv\AM^^\^^ 
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the  Bcty  there  must  be  two  oreneen  and 
a.  churchwarden  or  churchwardens,  and 
that  when  there  were  two  overseers  ap- 
pointed, one  of  whom  was  afterwards 
appointed  (by  custom)  sole  churchwarden, 
the  act  did  not  vest  parish  property  in 
them^  Woodcock  v.  Gwton,  i.  pi.  368. 

II. 

LiabiiiHct  of^  and  PunUkvient  for  Mitbeha- 

fnour^  4^. 

48.  By  43  Eliz.  c.2.  §2.  *'  overseers  neglect- 
ing to  meet  on  a  Sunday  once  a  month  in 
the  parish-church,  to  consider  of  some 
good  course  to  be  taken  in  all  thhigs 
concerning  their  office,  or  being  negligent 
in  their  office,  shall,  for  every  such  default 
of  absence  or  negligence,  forfdt  20s, 

49.  But  this  penalty  for  not  meeting  in  the 
church,  cannot  be  inflicted  on  overseers  of 
extrarnarochial  places;  for  the  inhabitants 
of  sucD  places  have  no  church  to  meet  in, 
Bex  v.  Ruffordy  i.  pi.  373. 

50.  Nor  can  an  overseer  be  adjudged  guilty 
of  absenting  himself  from  such  monthly 
meedngs,  until  he  has  had  [lersonal  notice 
of  his  appointment,  Rex  v.  Harman, 

i.  pi.  376. 

51.  By  43Eliz.  c.2.  64.  **  the  subsequent 
churchwardens  and  overseers,  by  warrant 
from  two  justices,  may  levy  by  distress 
and  sale,  all  arrears  upon  any  account  to 
be  made  by  the  prccedmg  overseers." 

52.  By  43EI1Z.  c.2.  §4.  "  two  justices  may 
commit  overseers  for  refusing  to  account.'' 

55,  By  IS  dc  14  Car.  2.  ell.  ''if  any  over- 
seer refuse  to  receive  a  person  removed  by 
'  a  warrant  from  two  justices,  he  shall  for- 
feit 5/." 

54.  By  3  Will.  &  Mary,  c.H.  §  12.  "  in  all 
actions  at  Werimituter,  or  at  the  aubtet  to 

-  recover  money  misapplied  by  overseers, 
the  evidence  of  the  parishioners,  other 
than  such  who  receive  alms,  shall  be  taken 
and  admitted." 

55.  By  17G.2.  C.5.  **  the  justice  before 
whom  any  idle  and  disordeny  person  shall 
be  convicted,  may  order  the  overseer  to 
pay  5f.  to  the  person  who  apprehended 
the  offimdcr,  and  if  he  shall  refuse  or 
neglect  so  to  do,  it  may  be  levied  by  dis- 
tress." 

56.  By  17  G.S.  C.30.  $  14.  *'  if  any  overseer 
of  the  poor,  or  other  officer  of  any  parish 
shall  neglect  or  refuse  to  obey  and  perform 
the  several  orilers  and  directions  of  this 
act,  or  any  of  them,  if  no  penalty  is  before 
provided,  be  shall  forfeit  a  sum  not  ex- 
ceeding 5/.,  nor  less  than  20ff." 

S7*,  By  9  G,3,  c.37.  $  7.   "if  any  overseer, 
utvsted  to  make  payment  for  the  use 


of  the  poor,  shall  make  such  payments  in 
base  or  countcirfeit  coin,  the  o^nce  may 
be  heard  in  a  summary  way,  and  on  con« 
viction  he  shall  forfeit  from  10  to  20c  for 
each  offence." 
58.  By  53  Q,3.  c.  SS.  ■*  two  or  more  justices 
at  any  special  or  petty  sessions  of  the 
peace,  upon  complamt  or  oath,  of  negtect, 
of  duty  or  di&obedience  of  any  lawful  war- 
rant or  order,  of  any  constable,  ofKriocr 
of  the  poor,  or  any  peace  or  parish  officer, 
may,  after  summons,  impose  upon  con- 
viction, a  fine  not  exceeding  40^.,  to  be 
levied  by  distress  and  sale,  and  to  be  s^ 
plied  to  the  relief  of  the  parish  to  wbkh 
such  onerseer  belongs ;  but  any  party  ag- 
grieved may  appeal  to  the  quarter 
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sions." 

59.  Overseers  are  indictable  for  not  making 
a  rate  to  reimburse  constables,  Hex.y, 
Barlow,  i.  pi.  3V9. 

60.  Overseen  are  indictable  at  sesstoni  foP 
refusing  to  account,  within  the  time  li- 
mited, for  the  monies  they  have  reocmd 
for  the  relief  of  the  poor,  Aat  v.  Cam^ 
fmngij  i.  pi.  ft70. 

61 .  Overseers  are  indictable  for  not  rriieriig 
the  poor,  or  for  relieving  them  without 
occasion,  Tawne^t  Cote,  i.  pK  371. 

62.  Overseers  are  punishable  for  not  levying 
penalties  infficted  on  other  oveneers,  ilao- 
nymoui,  i.  pi.' 872. 

63.  Overseen  may  be  indicted  for  disobey- 
ing an  order  of  justices.  Rex  ▼.  Jokm,  - 

i.  pi.  377. 

64.  The  court  of  king's  bench  will  ^wit  mm 
information  against  an  oveneer,  for  rembv- 
ing  a  poor  pn^nant  woman  sick  and  near 

'  her  time,  to  prevent  her  becoming  ehaige- 
able.  Rex  v.  BuAy,  i.  pL  375. 

65.  So  also  for  not  receiving  a  paimer  rfjf^u- 
lariy  sent  to  them  by  an  order  or  two  jus- 
tices, Bex  T.  DavUj  i.  pi.  578. 

66.  But  if  an  overseer  make  an  nkeratiOQ  in 
a  [K)or-rate  after  it  has  been  allowed  bv 
two  justices,  with  the  approbation  of  auch 
justices,  he  shall  not  be  pnnished  by  infor- 
mation, Bex  V.  BarraU,  i.  pi.  982. 

67.  The  court  will  not  grant  an  wformaUom 
f^ainst  overseen  for  procuring  the  mar- 
riage of  a  pauper,  with  a  view  to  burthen 
another  parish,  Bex  v.  Cbmpttm,  i.  pi.  883. 

68.  Although  it  was  formeriy  granted  agmast 
an  oveneer,  the  only  fvetMy  mtm  ra  the 
parish,  for  givinc  a  poor  man  of  andther 
parish  a  sum  of  money  to  marry  a  poor 
woman  of  the  parish,  of  which  he  was 
overseer.  Rex  v.  Tarrani,  ^'J^'  ^^' 

69.  But  a  conspiracy  by  parish  officers  to 
marry  a  female  pauper  settled  in  the  |ia- 
rish  of  il.  to  a  pauper  settled  in  the  parish 
of  B.y  in  order  to  bring  a  charee  on  the 
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-  pmh  ^  B^  is  an  iwrfirfaMIc  oflenoe,  Bex 
▼.  Bimar^  i.  pi.  374. 

70.  For  the  Court  will  never  quash  an  indict- 
ment for  B  ceriotu  ofTenoe^  eioept  on  the 
clearest  and  pliunest  grounds ;  and  thcre- 

'  fioffc  will  not  quash  one  agnnat  oycr« 
•een,  for  keeping  paupers  in  a  filthy 
mwliolesome  room.  Bex  t.  WeikcrhiUj 

i.  pi.  384. 

71.  The  Comt  will  not  quash  an  indictment 
M^aat  an  overseer,  but  will  drive  the  party 
to  fam  denwrrer.  Bex  t.  Pmrdy,  i.  pi.  380. 

Ti.  And  if  the  miKonduct  of  parish  officers 
te  groas,  and  their  circumstancea  wealthy, 
the  Court  will  perhaps  grant  a  criminal  in- 
Cdnaadoa  against  them,  CmltL  S47, 

i.  pi.  374.  If. 

73.  But  excepting  under  extraordinary  cir- 

-  I  iimstiwrrf  the  Court  hare  resohred  not 
to  gnot  information  in  such  cases,  Bex  v. 
Asi^lBMrr,  i.  pi.  383.  n. 

M.  ftf  on  ■  dbpule  respecting  a  rate  for  the 
relief  of  the  poor  the  matter  be  referred, ' 
aad  in  the  mean  time  the  overseer  bor-; 

-  tow  money  on  his  own  notes  for  the  relief' 
flf  the  poor,  and  make  no  rate  to  reim- 1 
kne  faoHelf,  the  lender  may  recover  the ' 
mamey  Veot  in  an  action  for  money  had 
and  received  to  hb  use.  How  v.  Keech, 

i.  pi.  381. 

7S.  So'if  n  person,  not  n  perish  officer,  take 
care  of  a  panper,  he  may  recover  the  mo- 
ney against  the  overseer  whose  duty  it 
m  to  provide  for  Buch  pauper,  Simworu 
V.  Wilmoitf  i.  pi.  385. 

W.  Where  n  panpef  residing  in  the  parish  of  ^ 
iL  received  during  illness  a  weekly  allow- 1 
aaee  Atm  the  parish  of  B,^  where  he  was ! 
smied  :  held  ttiat  an  apothecary  who  had  i 
akttcaded  the  pauper  may  maintain  an  ac- ! 
rian  for  the  amount  of  his  bill  against  the 
wusLUi  of  B.,  who  expressly  |iromised 
tajpay  the  same,  Wimg  v.  Mitt,  i.  pi.  388. 

n.  llbe  statute  S5  G.  3.  c.  137.  §  6.  only 
prohifafti  churchivardens  or  overseers  from 
SBpplying  the  workhouse  or  the  poor  of 
fte  parnh  generally,  and  therefore  where 
n  overseer  receiving  an  order  for  the  re- 
Kef  «if  <f .  S.f  an  individual  pauper,  paid  J.  5. 
fart  in  money,  and  bv  the  consent  of  J,  S. 
fare  her  the  remainder  in  goods  from  his 
Aop :  held  that  he  was  not  liable  to  the 
penalty  of  lOOl.  imposed  by  the  act,  Proc- 
V.  Mmmwarmg,  i.  pl.  389. 

71.  J,  5.  being  the  master  of  the  workhouse, 
snpainted  by  nnd  receiving  orders  from 
me  guardians  of  the  poor  of  the  parish 
of  ff^y  bought  provisions  from  A.  B.  one 
of  ioch  guardians :  held  that  A,  B.  was 
hable  to  the  penalty  of  lOO/.  imposed  by 
the  53  G;3.  €.  197.  i  9.  fVeti  v.  Andrewe, 
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79.  When  a  farmer  who  furnished  the  pro- 
duce of  his  land  to  the  poor  of  the  parish 
of  which  he  was  churchwarden  at  a  fair 
market  price, he  was  held  liable  to  penalties 
under  the  55G.3.  c.l37.  §  G.  We$t  v.  An- 
drew*, i.  pl.  591. 

80.  A  guardian  of  the  poor,  appointed  under 
23  G.3.  C.83.,  is  within  the  55  G.3.  c.  137. 
^6.,  notwithstanding  the  former  act,  §  4S. 
imposes  a  penalty  for  the  suoply  of  pro- 
visions for  the  poor  by  sucfi  guardians. 
Where  a  count  stated  that  A.  B,  supplied 
the  poor  of  the  parish  of  W,  with  provi* 
sions,  and  the  evidence  was  that  he  sup- 
plied the  poor  of  the  parish  of  W.  and 
other  parishes  in  a  worktioiise:  held  fint, 
that  it  was  no  variance,  the  proof  being 
larger  than  the  allegation.  Secondly,  that 
the  objection  as  to  a  variance  between  the 
allegation  of  a  supply  of  the  poor  in  the 
workhouse  not  bcmi?  taken  at  ain  prima, 
could  not  be  aflerwards  available,  WeH  v. 
Andrews,  i.  pi.  392. 

81.  By  statute  55  G.  3.  c.  1 57.  §  6.  no  church- 
warden or  overseer  of  the  poor,  cither  in 
his  own  name  or  in  the  name  of  any  other 
person,  shall  supply  for  hU  own  profit  any 
goods,  materials,  or  provisions  for  the  use 
of  any  workhouse,  or  otherwise  for  the 
support  or  maintenance  of  the  poor  in  any 
place  for  which  he  shall  be  appointed  over- 
seer, during  the  time  he  shall  retain  such 
employment,  nor  shall  be  concerned  di- 
rectly or  indirectly  in  supplying  the  same, 
or  in  any  contract  or  contracts  relating 
thereto,  under  the  penalty  100/.:  held, 
that  an  overseer  who  supplied  coals  indi- 
rectly for  the  use  of  the  poor  was  not 
liable  to  any  penalty  unless  he  did  it  with 
a  view  to  his  own  profit,  Skinner  v.  Buekee, 

i.  pl.  394. 
89.  By  statute  17  G.  3.  c.3.  §  3.  it  is  enacted 
"  that  overseers  of  the  iH)or  shall  permit 
inhabitants  of  the  parisli  to  inspect  rates 
at  all  seasonable  times,  and  shall  upon  de- 
mand forthwith  give  copies  of  the  same  to 
any  inhabitant  of  the  parish;"  and  by 
^5.  *^  if  any  overseer  shall  not  permit  an 
inhabitant  to  inspect  the  rate,  or  shall 
neglect  to  give  copies  thereof  as  aforesaid, 
such  overseer  for  every  such  offence  shall 
forfeit  and  pay  to  the  poriv  aggrieved  the 
sum  of  so/. :  held  first,  that  in  order  to 
entitle  a  party  to  sue  for  the  penalty  under 
the  statute,  he  must  show  that  he  has  sus- 
tained an  injury  by  the  act  of  the  over- 
seer :  held  secondly,  that  there  must  be  a 
demand  to  inspect  the  rate  made  at  a  rea- 
sonable time  and  place,  and  gembU  that 
the  house  of  the  overseer  is  the  place  at 
which  the  demand  ought  \)c  mt^Xe. ;  xVCu^^ « 
af tfiou/!h  the  statnte  wf%  tV\«l  cofA«t  m& 
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upon  demand  be  fortkwUk  given,  jct  the 
overseer  is  entitled  to  a  reasonaiblc  time 
for  making  them  out,  Spenceleif  v.  Robin- 
son, i.  pi.  395. 

P. 

PACKET  BOAT. 

See  Poob's  Rate  VII. 

PALACES. 

1.  A  bishop's  palace  is  liable  to  be  assessed 
to  the  poor's  rate,  for  tiierc  can  be  no  pre- 
scription against  the  payment  of  this  tax, 
Subdeanry  \,  Chicheiter^  ij'nl.  141. 

2.  So  where  the  scite  of  a  palace  is  uemiscd 
to  a  subiect,  for  a  certain  permanent  in- 
terest, the  grantees  who  occupy  it,  arc 
rateable  for  such  property  to  the  poor, 
Duke  of,  Portland*^  case,  i.  pi.  155. 

3.  For  although  the  ro^al  palaces  are  not 
rateable  to  the  poor  m  the  hands  of  the 
cFown,  yet  if  servants  or  others  occupy 
any  part  of  them,  as  for  instance,  a  keeper's 
lodge  separately  nnd  di&tictly,  they  are 
liable  to  be  rated  as  the  occupiers,  whe- 
ther they  pay  for  them  by  rent  or  service. 
Rex  V.  Matthews,  i.  pi.  1 70. 

4.  So  the  ranger  of  a  royal  park  is  rateable, 
as  such,  to  the  poor  for  inclosed  lands  in 
the  park,  yielding  certain  profits ;  but  not 
for  the  herbage  and  pannage  used  for  the 
king's  deer.  Lord  Bute  v.  Gritidal, 

i.  pi.  185. 

5.  See  also  Jones  v.  Maunseli,        i.  pi.  176. 
G.  Neither  are  stables  rented  by  the  colonel 

of  a  regiment  /or  the  use  of  the  crown 
liable  to  be  rated.  Lord  Aiahersl  v.  Lord 
Sowers,  i.  pi.  188. 

7.  But  if  an  act  of  Parliament  order  that  all 
churches,  chapels,  warehouses,  **  and  all 
other  public  buildings  whatsoever,"  shall 
be  assessed,  and  direct  that  the  rate  shall 
be  paid  by  "  the  owners  or  proprietors 
thereof,"  stables  leased  to  a  colonel  of  the 
Guards  on  his  Maiestv's  behalf,  and  used 
and  occupied  by  the  Guards,  arc  rateable 
on  the  owner,  though  they  ere  not  in 
bif  occupation,  EckersaU  v.  Briggs, 

i.  pi.  195. 

8.  So  palaces  or  other  places  the  property 
of  the  crown,  as  barracks,  if  in  the  pos- 
session of  individuals,  as  for  instance,  the 
eommandiDg  officer,  and  he  derives  there- 
from any  personal  benefit,  he  shall  be 
rated  in  proportion  to  the  value  of  the 
benefit  he  receives.  Rex  v.  Terrot, 

L  pi.  213. 

PARISH.CLERK. 
ir  Senu^  the  o&ce  of  pwith^tiefk^  though 


chosen  by  the  parson,  and  not  by  the 
parishioners,  gains  a  settlement,  Gattou  v. 
Milwich,  ii.  pL2oS. 

2*  Serving  the  office  of  parish^Urky  al- 
though tinthout  licence  of  ordhiaru,  gains  a 
settlement,  Peake  v.  Bourn,       iu  pL  256. 

PARK. 
See  Poor's  Rat£. 

PERSONAL  PROPERTY. 

1.  The  43Eliz.  c.  2.  §  l.  only  mentions, 
'*  lands,  houses,  tithes  impropriate,  appro- 
priation of  tithes,  coal-nnnet,  and  saleable 
underwoods,"  as  the  subjects  of  taxation 
for  the  relief  of  the  poor. 

2.  But  notwithstanding  this,  all  property, 
both  real  and  personal,  is  taxable,  Rex  v. 
Earhtf,  i.  pi.  136. 

3.  For  the  poor's  rate  is  a  personal  tax,  even 
with  respect  to  land,  Thecd  v.  Starhey, 

i.  pi.  15a 

4.  The  rate  however,  can  only  be  made  on 
such  personal  property,  as  the  owner  is  in 
the  visible  occupation  of,  Anouymousg 

i.  pi.  136. 

5.  Theitor^  of  a  trader  therefore  is  liable  to 
taxation,  Anont/motis,  i.  pJ.  139. 

6.  But  the  property  rated  must  be  the  clear^ 
liquidated,  ascertained  personal  estate  and 
stock;  and  not  that  which  is  casual,  fluctu- 
ating, and  uncertain.  Rex  v,  Canterbuiy, 

i.  pk.  102. 

7.  And  it  must  appear  to  be  the  property  of 
the  persons  in  possession,  and  productive. 
Rex  V.  DarUngton,  i.  pU  206. 

8.  The  bare  possession  of  personal  property, 
is  evidence  of  the  possessor's  liability  to 
be  rated,  but  it  must  appear  that  such 
property  belongs  to  the  possessor;  that  it 
IS  productive,  and  that  it  is  not  subject  to 
incumbrances  equal  to  its  value,  before 
the  rate  can  be  made.  Rex  v.  Dursley^ 

i.  pL203. 

9.  But  stock  in  husbandry  is  not  rateable, 
nnless  it  be  of  such  a  nature  as  to  be  con- 
sidered Mtock  in  trade.  Rex,  v.  Barkkig, 

i.  pi.  145. 

10.  And  the  difficultv  of  rating  it  is  so  great 
as  to  render  it  almost  impossible,  for  it 
would  be  compelling  persons  to  discover 
their  debts.  Rex  v.  Canterbwy^  i.  pi.  162. 

11.  The  stock  rated,  therefore,  most  b^par^ 
ticulanxed  in  the  rate,  in  order  that  the 
court  may  see  that  it  is  personal  property, 
in  SBch  a  situation  as  the  law  will  consider 
as  visible  and  productive^  Rex  y.  fVkUney^ 

»  i«  pi.  165. 

12.  Thus  the  stock  in  trade  of  conwioii  hrew- 
arsi  is  not  that  species  of  visible  property 


that  can  be  ntal  to  tbe  poor,  Aat  t. 

Mrngtuaad,  i.  pi.  )  G8. 

13.  !smtnc  point,  Arx  v.  Mait,        i.  pi.  904. 

H.  So  where  the  order  tUted  that  A.  B. 
*M  [he  proprietor  of  itock  in  trade  oi  a 
dnpcr ;  that  hii  pmfiu  thereon  were  1 5 
per  etui,  per  shnkim  /  and  that  be  ought 
to  be  rated  to  much  fur  tui-h  ttock  and 
profits,  it  was  held  not  to  be  a  ddcrip- 
tion  of  property  *ufGeiciitly  Ti:iible  to  rcn- 
^\tT»xeaii\c,'Rex\.  AttdBi-er,    i.  pl.lTl. 

15.  But  wliere  U  hu  been  Ihc  tuagr  of  a 
puiih  to  rate  pcreunal  [tropcrcy  in  a  par. 
ticnkar  oianncr,  as  to  charge  a.  t-lutnlcr 
IdL  or  other  jui>t  proportion,  oi  hi*  khnru 
or  contribution  toward*  the  relief  of  the 
poor  in  respect  of  hia  itock  io  trade,  Eiich 
nteisgood,  Narv.HiU,  i.  pi.  1t.>. 

16.  Sowhcre,  uoiJcrllieLikc  luage,  a  butcher 
vboN  return*  in  trade  were  estimated  at 
tOl.  a  «'cek,  wai  atiCEscd  4i.  ns  hit  ihurc 
or  contribution  in  reipcct  of  liic  tiUick  in 
trader  the  rate  wax  huld  good  on  tbc  uu- 
ihority  of  Bet  V.  Hi/I. 

Rtxv.  Rodd,  i.  pi.  ITS. 

IT.  So  alto,  where  under  a  like  usBjie,  a  rate 
wH  made  on  perional  property  conuiiing 
in  ikau  employed  in  carrjing  on  the  A>w- 
Ja^a»d\mke,Rez\.  M'kilc,    i.  pl.t'J9. 

IB.  But  merely  being  in  patieaiat  of  pcr- 
Miul  nroperty  U  not  tufficienc  to  render 
it  liable  to  (hu  rate ;  it  niur^t  appear  to 
be  the  productive  property  of  the  pertOD 
rated.  Set  v.  Ihwdej/,  i,  pi.  303. 

1%  Sec  alio  Rex  V.  Matt. 

m.  Bnt  if  •todc  in  trade  ii  once  rated,  and 
Bo  appeal  ii  made  ngain^t  the  rate,  it  n 
itrooc  prima  facie  evidence  to  prove  iti 
liabiUiy  to  tbe  rate.  Rex  v.  liarlinglon, 

i,  pi.  306. 

31.  Bat  tiouKligld  furniture,  money  out  at 
iatercst,  officer*  and  lailurb'  puy,  and  the 
taiariei  of  clerks  in  the  customs,  or  of  ser- 
vant* to  tniden,  urc  not  ntcuble  to  the 
poor,  Aor  v.  White,  i.  pi.  199. 

i%  Landi  purchased  by  a  company,  and  con- 
icrted  into  a  dock  according;  to  an  aet  of 
parliament,  which  dcclnrci  tliut  tlic  aharei 
of  the  propriMon  bliall  be  considered  per- 
la^  liraperli/,  are  rateable  to  the  poor  in 
proportion  to  the  annual  profits,  Rex  v. 
Umli  J3oek  Company,  i.  pi.  1S4. 

tl.  Ii  an  act  of  porliameot  direct  the  poor's 
race  to  be  made  "  on  all  persons  Having 
and  uitng  Mocks  aiid  personal  estates,"  or 
havini^  money  out  ut  interest,  thckc  words 
Till  not  watTBOt  an  osscsinicnt  "  on  too- 
ty  THled  io  the  public  funds  or  on  go- 
leramtnt  security,  for  stock  cannot  be 
iDDudered  money  out  at  interest,"  or  as 
'*  local  visible  property,  within  the  parish," 
R»x  *.  JUttUenmriei,  I  pi.  SI  7. 


PHILANTHROPIC  SOaETY. 
A  person  emploj-eii  bv  the  philanthropic 
society  to  superintcnj  the  chililrcn  ot  an- 
nual w^i,  un<lcr  nn  agreement  that  she 
should  nave  n  dwelling  free  from  taxes, 
and  certnin  other  perquiaitei,  and  who 
mny  be  dismissed  at  a  minute's  wnminp, 
on  rccriving  three  months'  wages,  ii  not 
rateable  to  the  poor  m  occuptcr  of  tbe 
house  provided  by  the  society,  she  havioc 
no  distinct  npnrtinciit  therein,  excqit  a  beo. 
chamber,  nnd  her  fiiniili'  not  being  allowed 
to  live  there,  J?cj- T,  JWrf,         i.  pl.aoi. 


PHYSICIANS. 

1.  By  32llen.fi,  c.40.  "the  mcmbcn  of 
Che  colle^  of  physinnns,  shall  not  be 
chosen  to  the  oflico  of  cnnstaHe,  or  to 
ani/  other  njirr  within  the  cit}'." 

2.  Out  phgiiciant  have  not,  ni  targeam  have, 
a  cpeeial  custom,  at  comnionlnw,  to  be 
dischn^cd  from  [inrish-ofliccs. 


I»OOR-HOUSK. 
Masters,  Sit.  of  poor-hnuscs  not  to  pitntsh 

or  confine  licjoud  a  limited  tiuic,  SiG.s. 

cno.  §.7. 


POOR'S  RATE. 


II.  ifirking,  alloaing,  and  publUhmg  Ihc 
Rale. 

III.  Far  whal  TTme  Io  be  made. 

IV.  /n  what  Place  to  be  made. 

V.  For  iphnt  Pwrpasr  (o  he  made. 
VI.  In  lehat  Froporlion. 
VII.  Pertoni  and  Prapcrlt/  rateable. 
VIII,  Levying  the  Rate. 
IX.  Jvrudiction  n/Scuiont. 

h 

0/  lie  Staiatet. 
I.  By  43  EUz.  c.  S.  §  1.  "  the  churchwardens 
nnd  overnccrs,  or  llie  greater  part  of  them, 
^all  take  order  from  time  to  cimn,  by 
and  with  the  consent  of  two  justices,  to 
raise  weekly  or  otherwise  (by  taxation  of 
Every  inhabitant,  parson,  Ticar,  and  every 


other  occupier  of  lands,  houses,  tithes 
impropriate,  propnations  of  tithes,  coal- 
mines, or  saleahlc  underwoods  io  the 
parish,  in  such  coiniietent  sums  of  money 
as  they  ihall  think  fit),  n  sufficient  stock  to 
set  the  poor  on  work,  to  relieve  the  lame, 
impotent,  old,  blind,  and  indigent,  nnd  to 
put  outnoor  children  Bp^tenUccC 
a.  Qyt3E\]i,.c.t.%i.  « the n)a;QT«,\»K\&, 
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or  other  head-officcn  of  every  town  and 
place  corporate^  and  city,  shall  have  the  same 
BUthoritv  within  the  limits  of  their  respec- 
tive jurisdictions,  both  in  and  out  of  ses- 
sions, as  hereby  given  to  county  justices." 

X  Therefore  as  this  clause  in  the  act,  re- 
strains the  magistrates  and  justices  to  the 
limits  of  their  respective  jurisdictions,  the 
justices  for  a  county  cannot  allow  a  rate 
made  by  the  overseers  of  a  borough,  ^x 
V.  FoiiVf  i*  pi.  86. 

4,  By  43Eliz,  c.S.  §8.  *' every  alderman  of 
London  may,  within  his  ward,  execute  in 
every  respect  so  much  as  is  appointed  and 
allowed  to  be  done,  by  one  or  two  justices 
of  the  peace  of  any  county." 

S..By  13&i4Cnr.2.  c.2.  §23.  ''die  jus- 
tices of  the  counties  in  which,  separate 
overseers  shall  be  appcnnted  for  particular 
toumikiptAndvUiageSfihaM  have  the  like  au- 
thority to  raise  and  levy  monies,  and  to  do 
and  execute  every  thin^  whatsoever  within 
such  townships  and  villages,  as  is  given 
them  to  do  in  any  oarifA,  where  the  over- 
seers are  appointed  under  43  Eliz.  c.  3." 

6.  Therefore  the  justices  and  parish-officers 
of  a  distinct  junsdiction,  as  of  the  precinct 
of  the  cathedral  church  at  Norunch,  may 
be  compelled  by  mandamut  to  make  a  rate 
for  the  relief  of  the  poor,  Liddiettone  v. 
The  Mapor  of  Exeter j  L  pi.  80. 

7.  By  ITG.s.  c.3.  "  public  notice  m  the 
church  ^^hall  be  given  by  the  overseers,  of 
^ery  rate  for  the  relief  of  the  poor,  al- 
lowed by  the  justices  of  the  peace,  the 
next  Sundojf  after  the  same  shall  have 
been  so  allowed ; .  and  no  rate  shall  be 
valid,  so  R8  to  collect  and  raise  the  same, 
unless  such  notice  shall  have  been  given." 

8.  Therefore  in  trespass,  on  a  distress  for 
non-payment  of  the  poor's  rate,  the  pub- 
lication of  the  rate  roust  be  proved.  Bex 
V.  Aire  and  Colder  Navigation,  2  T.  R.  660. 

9»  But  a  special  case,  respecting  the  legality 
of  a  rate  is  good,  although  it  do  not  there- 
in appear,  that  the  rate  had  been  published 
in  the  church  pursuant  to  the  above  sta- 
tute, IM. 

10.  The  court  of  king's  bench  will  not  ^nt 
a  mandamus  to  compel  justices  to  ngn  a 
a  warrant  of  distress  under  the  poor's  rate, 
if  it  has  not  been  published  in  the  church 
Iha  next  Sunday  after  it  was  allowed,  Bex 
Tt  Noweomb.  i.  ^pl.  88. 

11.  By  17  G.  s.  c.  3.  §  8. "  the  overseers  shall 
permit  all  and  every  the  inhabitants  of  the 
parish,  township,  or  place,  to  inspect  every 
such  rate  at  all  seasonable  times,  paying 
If.  for  the  same,  and  shall  upon  demand 
give  copies  thereof,  to  any  mhaliitnnt  at 
the  liUe  of  6(/.  for  it  A  iiRines." 


I  ■■ 


12.  Byl7G.2.  C.5.  §2.<<theoveneert,oii 
refusing  inspection,  &c  shall  forfeit  SOl.** 

13.  Bj  17G.2.  c.38.  §  13.  *'  true  and  jiist 
copies  ef  all  rates  made  for  relief  of  tlia 
poor,  shall  be  entered  in  a  book  vrttfapi 
14  days  after  any  appeal  from  fueh  rate 
is  determined ;  whicn  the  overseers  shall 
attest  by  putting  their  names  thereto: 
which  booK  shall  be  kept  for  public  po« 
rusal." 

14.  By  17  G.  2.  c.  38.  M4.  *<  overseers  De- 
lecting to  perform  the  directions  of  this 
act,  shall,  where  no  penalty  is  before  pro- 
vided, forfeit  to  the  use  of  the  poor  a 
sum  not  exceeding  8L  nor  less  than  3Qf.*' 

15.  By  17G.  2.  C.58.  §  15.^  the  overseers, 
where  there  are  no  churchwardens,  may 
do,  perform,  and  execute  all  matters  re^ 
lating  to  TH£  pooa." 

16.  Justices  out  of  sessions,  with  cxiiwent  of 
parish  officers,  may  discharge  paupers  from 
the  payment  of  parish  ratal,  54G.54. 
c.  170.  §11. 

11. 

Of  the  Making,  Allowing,  and  Puhlithing 
the  Poor's  Rate. 

17.  The  overseers  and  churchwardens  nmy 
make  a  poor's  rate,  without  the  coneor* 
rence  of  the  parishioners,  Tisamr^r's  case, 

I.  pi.  dl. 

18.  And  if  they  refuse  to  make  a  rate  wlien 
it  is  necessary,  they  may  lie  compelled  by 
mandamus.  Rex  v.  Barnstaple,      i.  pi.  85. 

19.  But  such  rate  is  not  binding  until  it  hat 
been  allowed  by  two  justices  out  of  ses- 
sions; for  the  sessions  cannot  order  an 
origiual  rate  to  be  made,  Anonywunts, 

i.  pi.  79. 

20.  This  allowance  however,  by  the  tw* 
justices,  is  a  merely  ministerial  act.  Rex  v. 

Uttoxeter,  i.  pi.  83. 

21.  Or  matter  of  form,  Rexy.JOorJ^ster, 

L  pi.  84. 

22.  And  if  they  refuse  to  allow  a  rate,  they 
may  be  compelled  by  mandamus.  Rex  v. 
Edwards,  i.  pLS7. 

23.  And  an  allowance  by  a  county  justice,  of 
a  rate  made  in  a  borough,  is  bad.  Rex  v. 
Folly,  i.  pl.S6. 

24.  The  rate  also  must  be  pubRsked  m  the 
church  on  the  next  Sunday  after  it  is  aU 
lowed,  or  it  will  be  a  mere  nullity,  Rex  ▼• 
Newcomb,  L  pi.  88. 

25.  And  therefore  if  an  action  of  trespass  be 
brought  against  the  overseers  for  itleprally 
distraining  for  a  poor's  rate^  the  plamtifT 
must  prove  the  publication  of  it,  as  the 
statute  directs,  Ilex  v.  Aire  and  Colder 
Navigation,  2  T.  R.  660. 


Aor'tf  ANul 
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liv. 


90.  But  a  ipccial  c&ae  from  the  setaont  need 
not  expresily  ttate  that  the  rate  wai  pub- 
libbed.  IbUL 

ST.  The  order  need  not  set  forth  that  the 
jiBticeft  allowing  the  poor's  rate,  were 
dweUing  in  or  near  ike  dhrkkm  where  the 
pvish  lies,  CtMet  ▼.  SL  Mary\  lamcoln, 

'i:  pL  82. 

S8.  A  poor's  rate  must  show  upon  the  face 
of  it,  in  respect  of  what  property  the  as- 
ic— (lent  is  made  upon  eack  individual 
charged  by  the  rate^  Bex  ▼.  Aire  amd  Col- 
der ITawigQiiom^  i.  pi.  89. 

III. 
Jhme  of  wudking  the  Poor^s  Rate, 

99.  The  43  Eliz.  c.  S.  authoriies  the  over- 
ceerv,  with  the  concurrence  of  the  justices, 
to  tax  the  inhabitants  weekiy  or  otherwue 
to  the  relief  of  the  poor. 

SO.  And  therefore  a  poor's  rate  ought  not  to 
be  made  for  a  whole  year^  Bithoptgate  v. 
BeeckeTf  i.  pi.  92. 

31.  But  it  seems  that  a  rate  made  for  half  a 
year  may  be  good,  SUvemt  v.  Evant, 

i.  pi.  95. 

33.  Sed  yuenre  ;  for  by  Holt,  Chief  Justice,  an 
inhabitant  cannot  be  rated  for  a  whole  quar- 
Uri  for  that  by  this  means  a  man  cannot 
flwve  in  the  middle  of  a  quarter  but  he  must 
be  twice  charged :  but  this  is  now  provided 
for  by  17G.SJ.  c.S8.  which  enacts,  ''that 
where  any  person  shall  come  into,  or  oc- 
cupy any  premises,  from  which  any  person 
ass»sed  shall  be  removed,  or  which  at  the 
time  of  making  the  rate  was  empty,  every 
penon  so  removing  or  coming  in  shall  pay 
the  rate,  in  proportion  to  their  respective 
occupations,     Tracy  v.  Talbot,     i.  pi.  90. 

M.  And  therefore,  because  possessors  arc  to 
pay,  and  possessions  frequently  change, 
the  rate  ought  to  be  made  monthly,  Bex 
r.  LUileport^  i.  pi.  91. 

34L  And  by  43  Eliz.  c.  2.  §  2.  '^  the  parish- 
oficen  are  not  obliged  to  meet  oflencr 
than  once  every  month,  to  consider  of 
things  concerning  their  office.*' 

35.  Bat  by  Wilmot,  Juetiee,  whatever  the 
iam  may  be  upon  this  point,  the  practice  of 
overseers  is  not  to  moke  their  rates 
matUMvt  Sievene  v.  JEvans,  L  pi.  93. 

at.  And  by  Loan  Mansfiild,  it  seems  full  as 
well  to  make  a  rate  for  three  months^  as 
for  one  monlh.  Rex  v.  St,  George**,  Mid- 
dietex,  L  pi.  94. 

19.  A  poor's  rate  made  for  sur  months,  pros- 
pectnreiy,  is  good,  Durrani  v.  Boys, 

i.  pi.  95. 


IV. 


/ 


In  what  Place  the  Property  shall  be  rated. 

S8.  By  17G.8.  C.37.  "  waste  lands  im- 
proved, and  lands  drained,  shall  be  rated 
to  the  relief  of  the  poor  within  such 
parish  and  place^  which  lies  nearest  to  such 
lands." 

39.  By  17G.2.  c.37.  "the  justices  in  gc- 
neral  quarter-sessions  may  hear  and  de- 
termine disputes  concerning  the  same,  and 
cause  the  land  to  be  fairly  assessed  in  such 
parish,  as  they  shall  see  proper." 

4a  But  the  allotments  of  the  sessions  shall 
not  affect  the  boundaries  of  parishes,  other 
than  for  the  purpose  of  rating  such  lands. 

41.  A  poor's  rate  may  be  made  on  thein>- 
habitants  of  a  haudei  lying  within  a  parish, 
Bex  v.  Tamworih,  i.  pL  56, 

42.  On  the  inclosure  of  a  waste  in  the  parish 
of  Dale,  on  which  waste  the  land-owners 
of  the  perish  of  Sale  have  a  right  of  com- 
mon af^urtcnant,  the  allotments  given  in 
lieu  of  that  right  shall  be  rated  to  the 
poor  of  the  parish  of  Dale,  Sjpenee  v. 
JCemp,  i.  pi.  90. 

43.  if  a  navigation  run  from  Eriik  to  Bed' 
ford,  and  a  sluice  be  erected  in  an  inter- 
mediate parish  on  the  said  navigation,  the 
tolls  arising  from  such  slnice  may  be  rated 
to  the  noor  of  such  intermediate  parish, 
although  they  are  not  there  collected,  and 
the  proprietors  live  in  a  different  parish, 
Bex  V.  Cardington.  i.'pl.  172. 

44.  A  barge- way  and  tolUgate  in  the  parish 
of  Hampton  Wick,  are  rutcuble  to  the  poor 
in  that  nanilet  for  such  part  of  the  tolls  as 
become  due  there,  notwithstanding  the 
tolls  are  collected  in  another  parish,  Bex 
V.  Mayor  of  London,  i.  pi.  1 96. 

45.  Where  b^  a  navigation  act  the  proprie- 
tor was  intitlcd  to  a  toll  of  4«.  a  ton,  for 
goods  carried  from  A.  to  B»,ot  from  B, 
to  A;  and  to  a  pronortionable  sum  for 
any  less  distance,  ana  was  also  enabled  to 
appoint  an?  place  of  collecting;  it  was 
held,  that  the  tolls  for  goods  carried  the 
whole  voyage  from  A,  to  B.  are  rateable 
in  B.,  though  in  fact  they  are  collected  in 
a  parish  between  A.  and  B,,  for  the  tolls 
become  due  where  the  voyage  b  com« 
plcted,  Bex  v.  Page,  i  pi.  97. 

46.  So  where  a  navigation-act  empowered 
the  proprietors  to  take  so  much  per  mile 
per  ton  for  all  goods  carried  along  the 
canal,  it  was  held  on  the  authority  of  Bex 
V.  Pa^,  that  the;^  were  rateable  to  the 
poor  for  the  tolls  in  the  different  parishes 
where  the  tolls  became  due,  that  is,  vdiere 
the  respective  voyages  Jinishedf  though  for 
their  own  convenience  tViey  yrer«  wof^o^ 
rizcd  to  collect  Uie  to\\s  NiViere  the)  v^'^^^*^^ 
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and  did  in  fact  collect  them  in  other  parishes. 
Rex  V.  Stcffordifdre  Navigation^    i.  pi.  99. 

47.  And  where  goods  are  carried  alon^  two 
different  lines  of  canal,  one  of  which  is 
exempted  from  rate  on  its  tolls,  and  the 
Yoya^  finishes  on  the  unexemptcd  line, 
where  the  tolls  become  due  and  are  re- 
ceived, the  rate  sliall  be  only  in  propor- 
tion to  the  tolls  which  became  due  on  the 
unexempted  line,  Rex  r,  Leeds  Canal, 

L  pi.  100. 

48.  The  owners  of  a  coasting  vessel  arc 
liable  to  be  rated  in  respect  of  the  profits 
Bccming  therefrom  in  that  parish  where 
they  themselves  reside,  and  where  the 
•hip  is  registered,  and  where  her  cargoes 
are  nsualTy  received  and  delivered,  and 
her  freight  paid,  and  which  is  the  home 
of  the  vessel  when  unemployed,  although 
at  the  time  of  making  tne  rate  the  ship 
was  not  actually  withm  the  parish.  Hut 
thev  are  not  liable  to  be  rated  for  a  ship 
which  was  never  locally  within  the  parish, 
although  the  profits  be  there  received  by 
the  owners,  Rex  v.  Shepherd,     i,  pi.  106. 

49.  The  proprietors  of  an  inland  navigation 
are  rateable  to  the  relief  of  the  poor  in 
every  parish  through  which  the  navigation 
passes,  as  occupiers  of  the  land  situate  in 
each  parish  used  for  the  purpose  of  the 
navigation ;  and,  therefore,  where  the  pro- 
prietors of  such  navigation,  which  ex- 
tended through  diffi^rcnt  parishes,  were 
rated  in  one  for  the  entire  amount  of  their 
toUs,  the  court  held,  that  the  rate  could 
not  be  supported.  Rex  v.  Palmer,  i.  pi,  lOS. 

5a  The  proprietors  of  a  navigation  extend- 
ing through  several  parishes  are  to  be 
rated  in  an  intermediate  parish,  not  in 
respect  of  the  riverage  becomiiig  due  in 
that  parish  for  goods  landed,  but  in  respect 
of  the  profits  of  the  land  used  for  the 
navigation  situate  within  the  parish.  Rex  v. 
Portmore,  i    pi.  109. 

51.  By  a  canal  act  the  proprietors  of  the  Ox- 
ford canal  were  empowered  to  take  a  cer- 
tain sum  per  ton  per  mile  upon  all  goods. 
Vfy  a  subsequent  act  for  making  a  new  canal, 
reciting  that  it  was  apprehended,  that  the 
maldng  of  the  intended  canal  would  be 
injurioos  to  the  proprietors  of  the  Oxford 
canal,  and  that  it  bad  been  agreed,  that 
an  indemnification  should  be  made  to 
thera  as  a  compensation  for  such  injury,  it 
was  enacted,  ^  that  instead  of  the  miieafe 
duty,  payable  to  the  proprietors  of  the 
Oxford  canal,  it  should  be  lawful  for  them 
to  take,  for  all  coals  which  should  pass 
from  the  Oxford  canal  into  and  upon  the 
said  intended  canal,  so  much  per  ton,  with- 
out mnjr  regard  to  the  distance  the  same 

abould  pats  along  tbe  Oxford  canal;  and 


for  all  other  goods  which  should  pass  from 
any  other  navigable  canal  into  and  upon 
the  Oxford  canal,  and  from  thence  mto 
and  upon  the  said  intended  canal,  or  from 
the  intended  canal  into  and  upon  the 
Oxford  canal,  and  from  thence  into  and 
upon  any  other  navigable  canal,  a  certain 
other  sum  per  ton,  without  regard  to 
the  distance  the  same  should  pass  from 
the  said  Oxford  canal :  Held  first,  that  tbe 
proprietors  of  the  Ojford  canal  were  rate^ 
able  to  the  poor  in  respect  of  their  mUe- 
age  duty  in  every  parish  through  which 
the  canal  passed ;  secondly,  that  they  were 
liable  also  to  be  rated  in  every  parish  along 
which  the  canal  passed  for  a  proportion  of 
the  compensation  duty,  ^jr  v.  Oxford  Ca^ 
nal  Naoigation,  L  pL  llOw 

5S.  Several  partners  of  a  firm  carried  on  a 
branch  of  their  business  in  the  parish  of 
A.  by  means  of  a  foreman  and  other  for^ 
vants,  who  resided  in  the  pariah  ia:  a 
house,  part  of  the  premises  where  the 
business  was  carried  on,  but  no  one  of 
the  partneni  resided  in  that  parish :  Held» 
that  they  were  not  rateable  to  the  relief 
of  tbe  poor  in  that  parish,  in  respect  of 
their  stock  in  trade  there.  Rex  v.  Xortk 
Curry,  L  pi.  111. 

53.  Ships  are  rateable  to  the  poor  in  the 
parish  to  which  they  belong,  that  is,  the 
port  in  which  they  are  registered,  R.  v. 
IVhUe  and  othert,  i.  pi.  98. 

V. 

For  what  Purpo$e  a  Poor*t  Rate  may  he 

made, 

54.  By  43Eli2.  c.  8.  §  1.  '<  the  poor's  rate 
is  to  be  made  for  the  purpose  of  setting 
the  poor  to  work ;  for  nosing  a  convenient 
stoac  of  flax,  hemp,  wool,  thread,  irouj^ 
and  other  necessary  ware  and  stuff';  for  the 
relief  of  the  lame,  impotent,  old,  blind,  and 
such  other  among  the  poor  who  are  not  able 
to  work ;  for  putting  out  poor  children  tm  be 
apprentices ;  and  for  doing  and  executing 
ail  other  things  concerning  the  preiniset,as 
to  the  overseers  shall  seem  convenient." 

55.  By  13 &  14 Car. 3.  c.12.  §18.  ''a  rate 
may  be  made  for  reimbursing  constables 
such  monies  as  they  shall  have  expended 
in  relieving  the  poor,  in  conveying  them 
with  passes,  and  in  carrying  rogues,  vaga- 
bonds, and  sturdy  beggars  to  houses  of  cor- 
rection." 

56.  By  41  G.3.  C.S3.  ^9.  a  poor's  rate  mi^ 
be  made  by  succeeding  overseers  for  the 
purpose  of  reimbursing  their  predecessors. 

57.  But  before  this  act  a  poor  s  rate  could 
not  be  made  to  reimburse  former  over- 
seers; for  an  overseer  is  not  bound  to  lay 
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one  money  till  he  has  raised  it  by  a  rate, 
*     TWiRMiy*!  case.  i.p].l19.». 

58.  And  therefore  if  a  person  was  appointed 
Of  eneer  for  four  successive  years,  and  did 
not  make  any  rate  in  the  three  first  to  rc- 
imfoiinc  hiaaseirwhat  he  expended  in  those 
yean,  he  could  not  in  the  fourth  year 
make  a  rate  for  that  purpose,  Rex  ▼.  Good- 
«&Mp,  i.  pi  1 15. 

59.  Boc  overseers,  wAUe  in  office,  may  make 
a  rate  to  reimburse  thcniselves  for  tlie 
CKpcoces  of  law  proceedings,  if  such  cx- 
pences  are  necessarily  incuircd,  Rex  v. 
MiekfefSeid,  i.  pi.  U3. 

CO*  And  where  a  private  statute  enabled  the 
oveneers  to  make  a  rote  for  the  relief  of 
the  poor,  and  to  include  in  it  such  just 
and  reasonable  sums  as  they  should  be 
put  to,  in  the  execution  of  their  offices, 
and  they  made  a  rate,  the  title  of  which 
espmsed  it  to  be  for  both  these  purposes, 
die  court  refused  to  quash  it,  althou<!h  the 
ae»ons  on  an  appeal  state  in  a  case,  that  it 
was  partly  maae  to  pay  a  debt  incurred 
by  the  loM  overseers ;  the  rate  itself  ap- 
pearing on  the  face  of  it  to  be  legal,  Jiex 
T.  Mm^w  of  Gioutetter,  i.  pi.  114. 

61.  But  a  rate  cannot  be  made  to  reimburse 
them  for  law  expencei^  after  they  are  out 
of  office  Rex  V.  St.  Pete/'i,        i.  pi.  343. 
^.S-  Qr  to  pay  astigiani  oveneers  though  al- 
lufwed  by  a  vestry.  Rex  v.  Welch, 

i.  pi.  346. 
f  5-  For  the  vestry  cannot  give  them  an  au- 
thority which  the  statute  docs  not.  Rex  v. 
Jtatices  of  SomerteUhire,  i.  pi.  344. 

C\-  Nor  can  a  rate  be  made  to  repay  money 
borrowed  by  the  parish,  for  the  purpose  of 
reboilding  the  workhouse,  Rex  v.  JVaveii, 

I.  pi.  112. 
05-  A  constable  apprehended  nn  offender 
for  a  misdemeanor  committed  in  his  pre- 
sence in  a  place  of  religious  worship,  and 
carried  liim  before  a  miigistratc,  and  was 
boond  over  by  recognizimcc  to  prosecute 
faim  for  the  oflcnce:  held,  that  the  ex- 
peoces  of  such  a  prosecution  were  not 
monies  expended  by  him  in  doin?  the  bu- 
siness of  his  township,  and  that  ne  could 
not  charge  them  in  his  accounts  under 
1 8  G,3,  c.  19.  §  4.,  Rex  r.  Scvit/e, 

i.  pi.  116. 

VI. 

Im    what  Proportion  the   Poor's  Rate  mat/ 

be  made, 

66.  By  17  G.S.  C.58.  §  IS.  **  where  a  per- 
son shall  come  into  house  or  land  assessed 
to  the  poor,  he  shall  pay  the  rate  in  pro- 
portion to  the  time  ho  has  occupied  the 
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premises^  which  proportion  shall  be  ascer- 
tuiocd  by  two  ju^iticcs.'* 

67.  The  justices  in  sessions  are  the  proper 
judges  of  the  proportion  or  e^ualUy  of 
poor-rates.  Rex  v,  IVeobltjf^        i.  pi.  124. 

68.  It  is  said  that  the  most  reasonable  way 
of  taxing  land  is  by  a  pound  rate,  and  of 
goods  in  the  same  proportion,  on  tlic 
amount  of  five  per  cent,  of  their  value. 
Anonymous,  i.  pi.  117. 

69.  But  the  rent  of  himscs  or  land  is  not  a 
standing  rule ;  for  circumstances  may  dif- 
fer. Anonymous,  i  pi.  119. 

70.  Even  the  rent  received  on  a  lease  is  not 
to  be  taken  as  conclusive  evidence  of  va- 
lue, for  if  the  estate  were  underlet  at  the 
time  oi  granting  the  lease,  or  has  become 
improved  during  the  continuance  of  it, 
the  assessment  ou>>ht  to  be  on  its  real 
valtie,  Rex  v.  SA'ing/r,  i.  pi.  SOS. 

71.  For  every  inhabitant  of  the  parish  ought 
to  be  rated  according  to  the  p^'osent  value 
of  the  estate ;  whether  it  continue  of  the 
same  value  as  it  was  when  he  purchased 
it,  or  whether  it  be  rendered  more  valua- 
ble by  the  improvements  which  he  has 
umde  upon  it.  Rex  v.  Mast,         i.  pi.  S04 

72.  Nor  is  the  land-tax  a  good  rule,  Rex  v. 
Cicrkenufc/l,  i.  pi.  122. 

73.  And  it  seems  clear  that  they  cannot 
make  a  standing  rate,  or  confirm  a  former 
rate,  Kex  v.  Autticy,  i.  pi.  ISO. 

74.  But  an  ancient  rate  may  be  a  go^Kl  rate 
for  future  assessments,  although  it  cannot 
be  confirmed  as  a  standing  rate.  Rex  v. 
Wrexham  Regis,  i.  pi.  123. 

75.  If  two  several  houses  are  inhabited  by 
two  families,  they  shall  be  rated  separately, 
though  they  have  but  one  entrance, 
Tracey  v.  Talbot,  i.  pi.  ISl. 

76-  If  the  owner  of  a  house  occupy  part  of 
it,  he  is  liable  to  be  rated  to  the  poor  for 
the  whole,  unless  theru^is  u  distinct  occu- 
pation of  the  rest  by  some  other  person. 
Rex  v.  St.  Mary  the  Less,  L  pi.  131. 

77.  Where  the  farmer  is  rateil  for  the  whole 
farm,  it  is  no  ground  of  objection  to  the 
rate  by  a  third  person,  that  a  dairyman, 
who  rented  under  him  his  stock  ot  cows 
to  be  depastured  on  the  same  land,  was 
not  rated  for  such  dairy ;  although  it  were 
stated  in  the  case  that  the  dairyman  made 
a  profit  of  the  produce  of  the  cows,  inde- 
pendent of  the  profit  made  by  the  farmer ; 
for  the  rate  upon  the  farmer,  for  the 
whole  farm,  includes  all  the  profit  of  the 
land  and  stock  appertaining  to  it.  Rex  v. 
Brown,  i.  pi.  S20. 

78.  A  poor's  rate  made  on  three-fourths  of 
the  yearly  value  of  lands,  and  on  one 
moiety,  of  the  yearly  yaiue  o?  Yio>i*«*»\& 
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not  difproportionate  or  unequal,  Bex  v. 
Srogroffc,  i.  pi*  1S5. 

79.  A  rate  made  on  one-ka/f  of  the  rack 
rent  of  value,  or  rack  rent  offanuM,  and 
taking  one'twenHeth  part  of  all  itock,  per- 
ional  estate,  and  money  out  at  interest, 
valuing  the  interest  of  such  tweiUieth 
pari  at  four  per  ceni,,  and  then  rating  one 
wimely  of  such  twentieth  pcrl^  varj^ing  the 
proportion  as  circimstances  require,  is  a 
good  and  equal  rate.  Rex  v.  Haiiiy, 

i.  pi.  126. 

80.  A  rate  on  lands  and  houses  at  one 
penny  in  the  pound,  without  making  any 
distinction  between  farms,  dwelling-houses, 
and  cottages,  although  they  had  before 
been  respectively  rated  in  different  pro- 
portions, b  not  unequal,  Rex  v.  Butler, 

i.  pi.  1S7. 

81.  Whether  houMet  are  to  be  rated  in  a  dif- 
ferent proportion  from  land^  must  depend 
on  local  arcumstances,  Bex  v.  Sandwich, 

i.  pi.  128. 

88.  Where  a  navigation  runs  from  A,  to  B. 
through  several  intervening  parishes,  and 
the  tolls  for  the  whole  navigation  are  col- 
lected in  those  two  parishes,  they  may  be 
assessed  to  the  poor*s  rate  in  those  two 
parbhes  for  the  whole  amouit^  according  to 
the  proporiionM  collected  in  each.  Rex  v. 
Aire  attd  Calder  Kavi^alion^        i.  pi.  150. 

85.  But  where  by  a  navigation  act  the  pro- 
prietor is  entitled  to  a  toll  of  4i.  a  ton  for 
goods  carried  from  A.  to  B.,  or  from  B,  to 
A.f  and  to  a  proportionable  sum  for  any 
less  distance,  anJ  is  also  enabled  to  op- 
point  any  place  of  collection,  the  tolls  for 
goods  carried  the  whole  voya»e  from  A»  toB. 
are  rateable  in  /?.,  though  in  fact  they  are 
collected  in  a  parish  between  A.  and  B.y 
because  the  tolls  become  due  where  the 
voyage  is  completed,  Rex  v.  Page, 

i.  pi.  97. 

84.  So  where  a  navigation  act  empowered 
the  proprietors  to  take  so  much  per  mile 
per  ton,  for  all  uoods  carried  along  the 
canal ;  it  was  helJ,  that  thev  were  rateable 
to  the  poor  for  the  toils  in  the  different  pa- 
rishes where  the  tolls  became  due,  that  is, 
where  the  respective  voyages  Jiniibed; 
though  for  their  own  convenience  they 
were  authorised  to  collect  the  tolls  where 
they  pleased ;  and  did  in  fact  collect  them 
in  other  parishes,  Bex  v.  Staffbrdthire  Na^ 
owa/fon,  i.  pi.  99. 

85.  But  where  goods  are  carried  alonff  two 
different  lines  of  canal,  one  of  which  is 
by  statute  exempted  from  being  rated  in 
respect  of  the  tolls,  and  the  other  not ; 
though  tiie  voyage  happen  to  finish  on 
the  unexempted  line  where  the  tolls  be- 

caate  due  ami  were  rcceiyedf  yet  the  canal 


company  shall  not  be  rated  for  more  than 
such  proportion  of  the  tolls,  as  accrued  in 
respect  of  the  carriage  along  the  unex- 
empted line;  and  the  toll  arising  in  respect 
to  so  much  a  ton  per  mile,  is  to  be!  rated 
only  for  so  mnnv  miles  as  the  goods  were 
carried  along  tne  unexempteif  line,  Bex 
V.  Leed^  Canal,  i.  pi.  100. 

86.  The  proportion  in  which  the  poor's  rate 
ought  to  be  made  being  lefl,  in  the  fint 
instance,  with  the  overseers,  the  court  of 
king's  bench  will  presume  that  they  will 
not  make  an  unequal  rate,  and  thenefbn^ 
althoiii;h  the  court  will  ^rant  a  mtmimfnut 
to  make  a  rate^  they  will  not  cominjuxl 
them  to  make  an  equal  rate,  Bex  v.  J&Sans- 
staple,  i.  pi,  118. 

87.  If^  therefore,  any  persons  assessed  coiw 
ceive  the  rate  to  be  unequal,  tbey  must 
apply  by  appeal  to  the  sessions,  wno  are 
tne  proper  iudges  of  the  proportion  in 
whicn  it  ought  to  be  made,  Bxx  v.  HVo- 
A{y,  i.pLl84. 

88.  But  if  the  sessions  make  a  8|)eci8l  case^ 
and  state  an  erroneous  principle  for  sujk 

Eosing  the  rate  e^uul,  the  court  of  king*t 
ench  will  notice  it,  Rex  v.  Audley^ 

i.  pL  ISO. 

89.  So,  if  it  dearly  appear  upon  the  face  of 
the  rate  itself,  that  the  assessments  are 
unequal,  the  court  will  quasli  the  mte. 
Rex  V.  Brograve,  i.  pi.  \25^ 

90.  S.  P.  Bex  V.  Lahenhani,  i.jpl.  189. 

91.  Where  the  appellant  disputes  before  the 
sessions  the  quantum  of  the  rote,  it  b  oot 
sufficient  for  the  respondents  ta  shew  that 
the  appellant  is  in  possession  of  some  rat^ 
able  property  witnin  the  parish;  they 
must  abo  slicw  some  probable  ground  for 
the  amount  at  which  they  charge  the  party 
in  the  rate,  Rex  v.  Topham,        i.  pi.  898. 

VII. 

Of  the  Pertont  and  Property  liable  to  6e 

rated. 

92.  By  45Eliz.  c.2.  **  the  poor  may  be  re* 
lieved  by  taxation  of  c\ery  inhabitant,  ^ 
parson,  vicar,  and  other,  and  of  every  • 
other  occupier  of  lands,  houses,  tithes  ^ 
impropriate,  propriations  of  tithes^  coal*  , 
mines,  or  saleable  underwoods  in  the  ^ 
parish."  I 

9 J.  By   17G.2.  C.37.  **  waste  and  barren     , 
lands,  which  were  formerly  ten  and  marsh     i 
crounds,  or  covered  with  water,  and  which 
have  been  improved  or  drained,  shall  be 
rated  to  the  poor." 

94.  Power  to  rate  owners  of  certain  houses 
instead  of  the  occupiers,  59G.S.C.18. 
§19. 

95.  Goods  of  occupiers  may  be  dbtniinecl 
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for  rates  to  t6e  anioiint  of  the  rent  actu- 
af^r  dac,  and  occupiers  paying  rates  em- 
pouered  to  deduct  the  amount  out  of 
their  rent,  59Q.5.  c.l2.  §S0. 
-M.  Kecenrefs  in  certain  cases  may  be  rated 
asovncTi,  59G.7.  c.  is.  §2T. 

97.  PcnoBs  '  rated  as  owners  may  appeal, 
vid  vote  in  vestries,  59  G.  7.  c.  1  ?.  §  'J2,      \ 

98.  Ko  ovner  not  being  an  occupier  to  be  j 

-  rated  m  placet  where  the  right  of  voting  ■ 
'  for  aaemlieis  to  ser\'e  in  parliament  dc- 

'  feads  OD  the  rating,  59  G.  9.  c.  1 2.  §  27. 
^.  A  person  iiTtng  out  of  a  parish,  but  * 
'-'  'MiVTD^  land  in  his  own  occupation  and  ' 
^  'tt^ntMnce  wfthin  the  parish,  is,  as  the 
•' 'ahfH/ligr   of  such  lands,  rateable  to  the 
-'  ]ioor,  Jcffcnf%  case,  i.  pL  loJ. 

KW.  Aitd  ne  nrnjr  oome  if  he  will  to  the 
'  'meetings  of  the  parishioners,  P<^ef  v. 

OfWi/itew,  i.  pi.  135.  II. 

lOK  Bat  in  such  case  he  is  charged  as  orcri- 

jifcr  with  respect  to  his  possession  of  the 
'  lands  *°^  i^ot  ^  landlord  with  respect  to 

-  Wsjpnsperfy,  Bofht^t  case,         i.  pi.  155. 
lOf.  For  tt  man  cannot  be  assessed  but  upon 

die  TBiae  of  the  real  or  personal  estate 
whicb  he  occupies  in  the  parish.  Ibid, 

i.  pi.  136. 
105.  And  the  rate  must  be  made  only  upon 
the  tkiUe  property ^  whether  real  or  per- 
sonal, which  tne  party  occupies,  Amny- 
«0«i,  i.  pi.  157. 

104.  Therefore  money  rested  in  the  public 
funds  or  laid  out  in  government  securities 
11  not  rateable ;  for  it  is  not  local  visible 
property  in  the  parish,  R.  v.  Madder- 
warkei,  i.  pi.  217. 

105.  Bat  the  poor's  rate  is  a  perMonal  tax 
with  respect  to  land,  but  not  a  tax  on  the 
laad,  Theed  v.  Starkey,  i.  pi.  1 50. 

KM.  Lands  appropriated  to  the  use  of  an 
hospital,  if  occupied,  are  rateable  to  the 
poor.  Anonymous,  i.  pi.  \i3. 

207.  A  person  renting  a  quantity  of  iand, 
toi^ether  with  a  mmcral  spring  thereon 
arktng,  at  a  gross  yearly  rent,  is  rateable 
to  the  poor  in  res|)cct  to  the  whole  of 
9Bch  rent ;  though  in  fact  the  annual  value 
of  ikr  iand,  independent  of  the  springs  is 
only  in  proportion  of  tieo  to  ei^ht  of  the 
reserved  rent,  J?,  r.  Miller,         i.  pi.  174. 

1«><i.  8o  the  occupier  of  lands  on  which  a 
way  leave  is  erected,  is  assessable  for  the 
same,  /f.  v.  Belf,  i.  pi.  209. 

f  09.  For  the  property  must  be  rated  ac- 
eofdiiig  to  its  then  value,  whether  that 
vahie  has  or  has  not  been  increased  by 
improvemeiiU  made  thereon  by  its  owners, 
B.  v.  Matt,  i.  pi.  204. 

f  TO.  The  reserved  rent  therefore  on  a  lease, 
though  no  premium  was  paid,  is  not  con- 

TOt..  I. 
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elusive  evidence  of  the  \-nhre  of  the  dc- 
mbed  premises;  /?.  v.  Skingie,    i.  pi,  208. 

111.  Lands  [purchased  by  a  coinrKiny,  and 
converted  into  a  dock',  accordmg  to  an 
act  of  parliament,  which  declares  that  the 
shares  of  the  proprietors  shall  be  con- 
sideretl  as  personal  property,  are  rateable 
to  the  poor  in  proportion  to  the  annual 
profits,  It.  v.  Half  Dock  Compantf, 

I.  pi.  184. 

1 12.  But  an  exemption,  in  a  private  statute, 
of  land*  given  to  charitable  purposes 
*  from  all  public  taxes,"  extends  to  the 
poor's  rale,  R,  v.  Seott,  i.  pi.  195. 

115.  So  where  a  statute  directs  tnat  the 
tolls  of  a  canal  shall  be  exempted  from 
any  tavcs,  rates,  &c.,  other  than  such  as 
the  land  through  which  it  passes  would 
have  been  liable  to  if  the  act  had  not 
been  made,  it  coes  to  exempt  the  tolls 
qnh  tolls  ahogcther  from  being  rated  in 
respect  to  the  line  exempted,  leaving  the 
land  rateable  as  before,  H.  v.  Leeds  Canal, 

i.  pi.  100. 

114.  Where  a  statute  empowered  tne  pro- 
prietors of  a  canid  to  take  rates  in  respect 

'  of  vessels  navigating  the  same,  and  ex- 
pressly exempted  such  rates  from  the  pay- 
ment of  all  taxes,  rates,  ftc,  it  was  holdeu 
that  the  land  occupied  by  the  canal  was 
also  thereby  exempted  from  poor's  rate, 
R,  v.  Proprietors  of  the  Colder  and  Hcbble 
Xavigationt,  i.  pi.  359. 

115.  A  rate  on  stods  in  trade,  and  on  t/te 
house  in  which  the  stock  is  kept,  is  not 
double;  but  to  tax  /and  vind  the  stock  iifion 
it  woidd  lie  double,  Anonymous,  i.  pi.  1.58. 

116.  .\n(l  therefore  the  personal  properly 
which  is  necessary  to  the  munurance  and 
cultivation  of  lands,  is  not  rateable,  R.  v. 
Barking  t  i.  pi.  145. 

117.  But  if  a  farmer  keep  other  stock  than 
is  necessary  for  the  carrying  on  his  fann- 
ing, and  deal  in  such  extra  stock  as  an 
article  of  tnidi*,  it  is  then  rateable  to  the 
poor,  Anonyiuuux,  i.  pi.  146. 

IIS.  So  also  a  tradesman  is  taxable  for  his 
stock  in  trade,  /?.  v.  Harking,     i.  pi.  145. 

1 1 9.  Bnt  it  is  almost  impossible  to  rate  it ; 
for  it  would  be  comiiellmg  persons  to  dis- 
cover their  debts,  R.  v.  Canterbury, 

i.  pi.  162. 

120.  And  the  personal  property  that  is  rate- 
able, is  only  that  which  is  visible,  licfuid- 
atcd  and  i'.bcertained,  not  casual,  fluctuating, 
and  uncertain.  Ibid,  i.  pi.  1^5. 

121.  "i^o  also  it  mnst  specifically  appear  to 
be  a  stock  that  is  capable  of  producing  a 
profit,  unincumbered,  and  the  property  of 
the  person  ri'tcd,  R-  v.  Durstey^  i.  pi.  205. 

122.  For  the  court  will  T\ot  ddcrmwc  %^ 
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teaching  of  ten  poor  boys  of  the  inhabit- 
ants, is  rateable  to  the  poor  for  his  occu- 
pation of  the  some,  A.  v.  Catt,  i.  pi.  205. 
16J.  So  a  private  buUding  always  used  as  a 
chapel,  and,  by  contract,  never  to  be  used 
for  anjr  other  purpose,  iX  a  profit  be  made 
of  it,  IS  liable  to  be  rated  to  the  poor, 
Robion  v.  Hyde^  i.  pi.  181. 

164.  The  trustees  of  a  Methodist  chapel  re- 
ceiving money  annually  for  the  rent  of  the 
pews,  are  liable  to  be  rated  for  the  profits 
made  of  the  building,  though  in  fact  they 
expend  the  whole  of  what  they  receive  in 
making  disbursements  for  renairs,  &c.  and 
to  attendants  in  the  chapel,  and  in  pay- 
ing the  salaries  of  the  preachers,  A.  v. 
Agar^  i.  pi.  SS9. 

165.  The  tolls  arising  from  the  light-house 
at  Harmch  are  not  rateable  to  the  poor, 
JB.  V.  Rebowe,  i.  pi.  166. 

166.  The  toUi  of  a  light-house  situated  in 
the  township  of  Tjfnemouth,  which  tolls 
were  collected  out  of  the  township  in  the 
several  ports  at  which  the  vessels  passing 
by  the  coast  afterwards  arrived,  are  not 
rateable  qua  tolls  ui  the  township;  and 
the  readence  in  such  light-house  by  one 
as  servant  to  the  owner,  at  an  annual 
salary,  to  take  care  of  the  light,  is  the  oc- 
cupation of  the  master,  who  alone  can  be 
rated  in  respect  of  such  occupation  of  the 
toll-house,  JZ.  V.  T^fitfinottM,      i.  pi.  2S5. 

167.  Where  a  poor's  rate  was  imposed  upon 
a  light-house,  together  with  the  duties 
and  contribution  money  payable  in  respect 
of  ships  passing  by  the  same,  and  the  light- 
house was  occupied  by  a  servant  of  the 
owner,  and  was  situatea  in  the  parish,  but 
the  duties  were  collected  out  of  the  pa- 
rish :  held  that  these  duties  did  not  con- 
stitute part  of  the  annual  profits  of  the 
house  or  land  where  light  was  placed,  and 
were  not  rateable  to  the  poor,  R.  v.  CoJke, 

i.  pi.  254. 

168.  The  toll  of  a  corporation  is  liable  to 
be  rated  to  the  poor,  R.  v.  Wiekham, 

i.  pi.  140. 

169.  The  jB[rantee  of  the  right  of  navigation 
of  the  nver  Otue,  is  rateable  to  the  poor 
in  respect  of  the  tolls  arising  from  a  sluice 
erected  on  the  navigation,  R.  v.  Carding' 
ton,  i.  pi.  172. 

170.  The  profits  arising  by  tolls  from  a  na- 
vigable canal  arc  rateable  to  the  poor, 
B,  ▼.  Aire  and  Colder  Navigation^ 

i.  pi.  189. 
S.  P.,  R.  V.  Page^  i.  pi.  97. 

171.  A  barge  wa^*  and  toll-gate  purchased 
by  the  corporation  o^  London,  by  virtue  of 
an  act  of  parliament  for  the  more  efiectu- 
ally  compiedng  the  navigation  of   the 

nver  T^ama,  empowering  the  city  to 


levy  tolls  and  duties  towards  the  chaiges 
of  the  navigation,  are  rateable  to  the  poor 
for  the  tollsf  R,  v.  City  of  London, 

i.  pi.  196. 

172.  But  where,  by  an  act  of  parliament, 
the  commissioners  of  a  navigation  were 
authorized  to  take  tolls,  the  whole  of 
which  was  directed  to  be  applied  to  public 
purposes,  it  was  held,  that  the  tolls  were 
not  rateiU>le  to  the  poor;  for  though,  un- 
questionably, corporations  may  be  rated, 
yet  there  must  be  some  person  orpersom 
m  the  beneficial  occupation  of  the  pro- 
pert3r  on  which  the  rate  is  to  attach ;  but 
m  this  case,  the  commissioners  have  a  bare 
naked  trust,  not  coupled  with  aojr  interest 
R.  V.  Saltei^t  Sluice  yamgaiion,  h  pi.  198. 

173.  Commissioners  under  the  Beverley  and 
Barmtlon  drainage  act,  who  purcnased 
land  and  erected  buildings  in  the  parish 
of  Sculeoatei  for  the  drainage,  but  who 
received  no  benefit  from  such  property  in 
Scidcoatei,  but  the  whole  benefit  was  de- 
rived to  the  owners  of  lands  in  other 
parishes,  drained  by  means  of  such  out- 
let, are  not  rateable  in  Scnleoaiet  for  such 
benefit.  R.  v.  Scu/coates,  i.  pi.  101. 

174.  The  Duke  of  ^.  being  empowered  by 
parliament  to  erect  a  lock  upon  the  RocU- 
dale  canal,  and  there  receive  certain  rates 
as  a  comnensation  for  certain  profits  re- 
linquisheu  by  him ;  held  that  a  poor's  rate 
on  his  trustees,  occupiers  of  the  Rockjhrd 
canal,  lock,  or  tunnel,  dues  or  m/M,  (which 
dues  or  tolls  are  only  other  names  for  the 
lock  rated  therewith)  is  good,  though  the 
trustees  were  not  found  to  be  inhabitants 
of  the  township,  R,  v.  Aiaedonald, 

i.|d.S26. 

175.  Where  a  river  navigation  extended 
throueh  several  parishes,  and  certain  ton- 
nage dues  became  payable  in  respect  of 
goods  carried  alone  the  line  of  navigation, 
and  landed  at  a  wharf  locally  situate  with- 
in the  parish  of  B,  Held,  that  a  rate  on 
the  proprietor  of  those  dues  for  their  whole 
amount  in  the  parish  of  J?.,  stated  to  be 
for  river  tonnage,  could  not  be  conndered 
as  a  rate  upon  that  part  of  the  river  locally 
situate  witnin  the  parish  of  B.,  but  as  a 
rate  upon  the  parts  of  the  river  situate  as 
well  within  as  without  the  parish,  and 
that  it  could  not,  therefore,  be  supported, 
R,  v.  Afitton,  i  pi.  107. 

176.  The  proprietors  of  an  inland  navigation 
were  rated  to  the  relief  of  the  poor  for  a 
certain  number  of  acres  of  land  within  the 
township,  occupied  by  their  canal,  and 
were  assessed  in  respect  of  that  land,  at 
a  sum  not  exceeding  that  which  they  ac- 
tually received  for  the  passage  of  goods 
ofer  that  part  of  the  canal  situate  within 
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paiwgc  money  u  in  part  receivable  and  is 
collected,  though  they  arc  r^»tered  in 
another  place,  R.  v.  Jones,  i.  pi.  219. 
Ii3.  Silk  throwsters  workinrr  up  in  their 
mills  the  silk  of  their  employers,  sent  to 
them  for  that  purpose,  ore  not  liable  to 
be  rated  in  that  respci-t,  as  for  their  stock 
in  trade,  R,  v.  Sherborne,  i.pl.  221. 

144.  The  lessor  of  a  fair  is  not  rateable  to 
the  poor  for  the  profits  arising  therefrom, 
£  r.  Bragrave,  i.  pi.  164. 

145.  By  the  Manchester  and  Safford  police 
act,  39  G.  3.  c.  69.,  rates  were  to  be  made 
npoa  "  the  tenants  or  occupiers  of  all 
messuages,  houses,  warehouses,  shops,  cel- 
ian^  vaults^  stables,  coach-houses,  brew- 
houses,  and  other  buildings,  gardens,  or 
gsrden-groiuids,  and  other  tenement*  situate 
within  the  towns  of  M.  and  S,  respective- 
ly:" held  that  the  owner  of  certain  mar- 
aefis  kepi  in  the  streets  of  M.,  in  which 
various  articles  were  exposed  to  sale  by 
penons  who  paid  him  for  that  privilege, 
but  had  not  any  stalls  fixed  to  the  ground, 
was  not  the  occupier  of  a  tenement  within 
die  meaning  of  the  act,  and  therefore  was 
not  liable  to  be  rated  in  respect  of  the 
profits  of  such  markets,  R.  v.  MoUey, 

i.  pi.  248. 

146.  A  psuvoa  is  liable  to  the  poors  rates 
for  his  tithes,  as  the  occupier  of  a  tene- 
ment, R,  ▼.  Skingle,  i.  pi.  148. 

147.  So  a  vicar  is  liable  in  respect  of  the 
tidies,  R.  V.  Turner,  i.  pi.  147. 

148.  The  liability  is  not  removed,  although 
be  has  let  his  tithes  to  the  parishioners, 
R.  V.  BartUrt,  i.  nl.  149.  n. 

149.  And  the  tax  roust  be  upon  the  pnrson, 
and  not  upon  the  lessee  of  the  tithes,  R. 
T.  Lambeth,  i.  pi.  149. 

150.  A  sum  of  money,  payable  annually  in 
lieu  of  tithes,  is  rateable  to  the  poor, 
Jjoumdei  v.  Home,  L  pi.  175. 

151.  So  payments  in  lieu  of  tithes  settled 
under  a  compromise  between  a  piu'son 
and  a  parish,  and  confirmed  by  act  of 
parliaiDent,  are  rateable  to  the  poor,  Rann 
r.PicJking,  1.^)1.179. 

153.  But  the  parochial  assessments  for  the 
Ticar  of  Si,  MictiacCt  in  Coventry,  csta- 
blishccl  by  19  G.  3.  c.  60 ,  are  not  rateable 
to  the  poor,  R,  v.  Toms,  i.pl.  177. 

153.  By  an  enclosure  act  it  was  provided, 
that  a  certain  corn  rent,  "tree  from  all  taxes 
iind  deductions  whatsoever,  except  the 
land-tax,"  should  be  issuing  out  of  the 
lands  to  be  enclosed,  and  other  lands  in  the 

{«ariab,  and  to  be  paid  to  the  rector  in 
ieu  of  all  great  and  small  tithes,  &c.: 
held  that  this  corn  rent  was  not  liable  to 
be  assessed  to  the  relief  of  the  poor, 
MUcheU  V.  Fordkam,  Jddoid.  I 


154.  The  proprietors  of  the  tithes  of  fish, 
titheabic  by  custom,  are  liable  to  berated 
to  the  poor,  R,  v.  Curluon,  i.  pi.  190. 

155.  The  lessees  of  oil  those  fisliings  of  the 
halves  and  halvendolcs,  with  the  appur- 
tenances as  to  the  halves  due  and  accus- 
tomed, within  the  river  Severn  between 
certain  limits  within  a  manor  luirdering  on 
the  said  river,  and  of  oil  ro>al  fishes  token 
between  the  said  limits,  p'ut  and  wheel- 
fishing  excepted,  under  an  annual  rent, 
are  liable  to  be  rated  to  the  poor  for  such 
fishery,  R.  v.  Ellis,  i.  pi.  2.33. 

156.  The  preacher  of  a  meeting-house  is 
not  liable,  as  preacher,  to  tlie  poor's  rate 
in  respect  of  the  meeting-house,  for  he  is 
no  more  chargeable  us  an  occupier  Uian 
any  of  his  audience,  R,  v.  Soulhwark, 

i.  pi.  151. 

157.  Soa  nerson  employed  by  the  Phiian- 
ihropic  Society  to  su[>erintend  the  children 
at  annual  w-agcs,  under  an  agreement  that 
she  should  have  a  dwelling  free  from 
taxes,  &c.  with  certain  other  perquisites, 
and  who  may  be  dibmissetl  at  a  minute's 
warning  on  receiving  three  months'  wages, 
is  not  rateable  to  the  poor,  us  occupier  of 
the  house  provided  by  the  society,  she 
having  no  distinct  apartment  therein  ex- 
cept a  bedchamber,  and  her  family  not 
being  allowed  to  live  tliere,  R.  v.  Field, 

i.  pi.  201. 

158.  So  a  house  converted  into  a  conventicle, 
and  used  not  fur  the  purposes  of  profit, 
but  of  preaching  only,  is  not  rateable  to 
the  poor,  Ammymout,  i.pl.  152. 

159.  So  the  trustees  of  a  Quakers^  meeting' 
house,  of  which  no  profit  is  made  by  the 
pews,  &c.  ore  not  rateable  to  the  |>oor, 
R,  V.  Woodward,  i.  pi.  200. 

160.  So  an  alms-house  wholly  occupied  by 
objects  of  charity,  or  their  attendants,  and 
of  which  no  profit  is  made,  is  not  rateable 
to  the  poor,  although  the  absolute  pro- 
perty of  it  is  in  the  person  who  gives  the 
alms,  R.  v.  Waldo,  i.  pi.  182. 

161.  But  the  objects  of  n  charitable  fuund- 
otion  who  are  in  the  actual  occupation  of 
the  iilms-liouses  and  lands  for  tltcir  own 
benefit,  in  the  manner  prescribed  by  tlie 
rules  of  the  institution,  and  liable  to  be 
dismissed  for  any  breach  of  such  rules, 
arc  rutcal)Ie  in  rcsjject  of  such  occupation, 
R.  v.  Munday,  i.  pi.  211. 

1 62.  So  the  master  of  lifrec  school,  ap|>ointed 
by  the  minister  and  inhabitants  of  the  fm- 
risli  under  a  charitable  trust,  whereby  a 
house,  garden,  &c.  were  assigned  "  for  the 
habitation  and  use  of  the  imister  and  his 
family,  freely  without  payment  of  any 
rent,  income,  gift,  or  6u\u  oC  ii\owe>}«OT 
other   allowance    wlmtsoever,'^    tot  X\\^ 
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185.  The  burccsses  of  Nottingham,  and  the 
occupiers  of  ancient  messuages  there,  had 
as  such,  for  a  certain  portion  of  the  year, 
a  right  to  turn  cattle  into  certain  fields, 
and  to  exclude  during  that  period  the 
owner  of  the  soil :  held,  that  this  was  a 
mere  right  of  common,  and  not  rateable  to 
the  relief  of  the  poor,  R,  v.  Churchill  and 
Booth,  i.  pi.  251. 

186.  An  act  of  parliament  having  vested 
the  after-math  of  a  certain  meadow  in 
trustees  upon  certain  trusts,  with  power 
to  let  the  said  after-math  m  pastures,  for 
horses,  &c.  or  to  demise  the  same  for  a 
term  of  years :  held,  that  the  trustees 
having  let  out  the  after-math  in  pastures 
(as  it  was  colled)  at  so  much  a  nead  for 
horses,  &c.  to  various  persons  for  no  cer- 
tain term,  and  in  no  certain  proportions, 
roust  themselves  be  taken  to  be  tne  occu- 
piers of  the  land,  R.  v,  IVustees  of 
Tewkedtury,  i.  pi.  228. 

187.  By  an  act  of  parliament  the  Birming- 
hatn  Gas  Light  and  Coke  Company  haid 
power  given  them  to  supply  the  town  of 
B.  with  gas,  and  to  lay  down  pipes  for 
the  conveyance  of  gas  from  the  manufac- 
tory to  the  houses  of  the  consumers. 
Under  this  act  the  company  purchased 
lands  and  buildings,  and  there  placed  re- 
torts, &c.  necessary  for  the  manufacture 
of  gas  and  coke,  and  fixed  in  the  streets 
trunks,  pipes,  &c,  for  the  conveyance  of 
gas.  The  company  derived  a  consider- 
able profit  from  the  manufacture  and  sale 
of  coke  and  eas.  The  stock  in  trade  and 
the  profits  of  other  manufactories  within 
the  parish  of  B,  were  not  rated  to  the 
poor :  held,  that  the  company  were  not 
rateable  to  the  amount  ot  the  profits  of 
their  trade,  but  for  a  sum  equal  in  amount 
to  that  for  which  the  premises  would  let 
to  other  persons  willing  to  carry  on  the 
same  busmess,  J?,  v.  Birmingham  Gas 
Light  and  Coke  Company,  i.  pi.  245. 

188.  By  an  act  of  parliament  a  company  was 
established  for  the  lighting  the  town  of 
B,  with  gas,  and  they  were  authorized,  with 
the  consent  of  certain  commissioners 
(appointed  under  another  act  of  parliament 
passed  for  the  lighting  and  paving  the 
town  of  B.),  to  break  tne  ground  and  lay 
their  pipes  in  the  streets  of  ^.  The  com<* 
pany  naving  so  laid  their  pipes  for  the 
];H)rpose  of  conveying  the  gas,  were  held 
to  be  rateable  to  the  poor  in  respect  of 
the  land  occupied  by  their  pipes,  and  to 
the  extent  of  the  increased  value  of  the 
land  in  consequence  of  its  being  used  by 
them  for  the  purpose  of  conveying  the 
ga%    R.  v.  Bright tm  (rns  Company, 

I,  pi.  252. 


189.  Where  a  corporadon  is  seised  in  fee  of 
lands  which,  by  the  custom,  are  annually 
meted  out  under  the  control  of  a  lect 
jury,  according  to  a  certain  stint,  to  such 
of  the  resident  burgesses  who  choose  to 
stock  the  same,  they  paying  9«.  4d,  to  each 
of  the  other  burgesses  who  do  not  stock ; 
the  burgesses  who  so  stock  are  tenants  in 
common  of  the  land  so  occupied  by  theniy 
and,  as  such  occupiers,  are  liable  to  be 
rated  for  the  same  to  the  poor,  R,  ▼. 
Watson,  L  pi.  216. 

1 90.  So  also  where  the  persons  belonging  to 
an  hospital,  as  at  Chelsea  HospUm,  have 
separate  and  distinct  apartments,  in  which 
they  live  as  in  houses  of  their  own,  they 
are  occupiers  of  their  respective  mansions, 
and  rateable  to  the  poor,  Ayr  ▼.  SmaU- 
piece,  i.  pl«  154. 
See  R.  V.  Terrotf,  i.  pi.  215. 

191.  So  the  servants  of  the  king,  occupving 
separately  houses  and  land,  are  rateaole  to 
the  poor,  for  it  is  immaterial  whether  they 
pay  for  them  in  rent  or  in  services,  R,  v. 
Matthews,  i.  pi.  170. 

192.  But  an  officer  of  the  Salt  Office  is  not 
liable  in  respect  of  his  salary,  R.  v.  ShaU 
ficct,  i.  pi.  1 60. 

195.  Nor  are  officers  in  the  navy  or  mer- 
chants' service  liable  for  their  pay,  R, 
V.  White,  i.  pi.  199. 

194.  Nor  the  salaries  of  officers  of  the  cus- 
toms, or  merchants'clerks,  if.  v.  White, 

i.  pi.  199. 

195.  A  Inshop  is  liable  to  be  rated  in  respect 
to  his  palace ;  for  there  can  be  no  pre- 
scription against  this  tax,  R,  v.  Chicheiier, 

i.  pi.  141. 

196.  The  site  of  a  royal  palace,  granted  for 
a  pennanent  interest,  is  rateable  to  the 
poor,  Duke  of  Portland's  case,    i.  pi.  1 53. 

197.  But  the  royal  palaces  are  not  rateable 
to  the  poor,  R.  v.  Matthews,       i.  pi.  1 70. 

198.  The  ranger  of  a  royal  park  is  rateable, 
as  such,  to  the  poor,  for  inclosed  lands 
in  the  park  yielding  certain  profits ;  but 
not  for  the  herbage  and  pannage,  which 
yields  no  profit.  Lord  Bute  v.  GHndall, 

i.pl.  185. 

199.  And  qu.  Whether  the  herbage  and  pan" 
nage  of  a  forest  are  rateable  to  the  poor? 
Jones  V.  Maunself,  i.  pi.  1 76. 

200.  Nor  the  heriots  or  other  casualty  to  pro- 
fits of  a  manor,  R.  v.  Vande'Vafl,  i.  pi.  1 56, 

201.  But  ground  rents  arc  rateable,  R.  v. 
Gibbs,  i.pl.  142. 

202.  Woods  consisting  o£  timber  trees,  when 
the  undcnvood  is  left  for  standards,  are 
not  rateable  to  the  poor,  R,  v.  Minchin^ 
Hampton,  i.  pi.  1 58. 

203.  Saleable  underwoods  arc  rateable  annu- 
ally to  the  relief  of  the  \^oor  in  pru[jortioD 
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to  tbeir  value,  though  they  should  happen 
not  to  be  cut  down  more  than  once  in 
21  vears.  R,  v.  Mirjieid,  i.  pi.  231. 

i04.  Fin  and  larches  planted  with  oaks  for 
the  purpose  of  sheltering  the  latter,  and 
cut  from  time  to  time  as  the  oaks  grew 
larger  and  required  more  space,  but  when 
ooce  cut,  not  growing  again,  and  some  of 
them  yielding  a  profit  by  sale,  arc  not 
saleable  underwoods  within  the  A3  Eliz., 
the  primary  object  of  planting  them  being 
to  protect  the  oaks,  and  not  to  derive  a 
profit  by  them  per  te  by  sale,  R.  v.  Ferry- 
Mit/ge,  i.  pi.  243. 

Seaibie^  that  they  are  not  underwood  at 
all,  Id.  Aid, 

S05.  Houses,  shops,  and  sheds,  which  render 
an  annual  revenue,  are  rateable  to  the 
poor,  i.  pi.  139. 

206.  If  two  several  houses  arc  inhabited  by 
two  families,  they  shall  be  rated  separately, 
though  the  house  has  but  one  entrance, 
Traeev  v.  Talbnt,  i.  pi.  M4. 

307.  If  tlie  owner  of  a  house  occupy  part  of 
it,  he  shall  be  rated  for  the  whoie,  unless 
there  is  a  distinct  occupation  of  the  rest 
by  some  other  person,  R,  v.  Si.  Mary  the 
Lets,  i.  pi.  197. 

SOS.  One  who  went  from  home  with  his 
iiunily  for  nearly  a  year,  but  left  his  as- 
sistant to  carry  on  his  business  in  his  shop 
in  one  room  of  the  house,  which  for  this 
ptupose  was  parted  off  by  laths  from  the 
rest,  and  left  the  key  of  the  house-door 
«ith  a  friend,  and  had  the  garden  cultivated 
for  his  own  benefit  as  usual,  is  liable  to  be 
rated  to  the  relief  of  the  poor  as  the  oc- 
cupier of  the  whole  house,  jR.  v.  Abcrytt" 
teiih^  i.  pi.  224. 

309.  Chambers  in  an  inn  of  court  or  chan- 
cery are  not  rateable,  provided  the  inn  be 
extra-parochial,  Moxon  v.  Horsenaii, 

i.  pi.  153, 

?lo.  It  seems  that  the  pantheon,  playhouse, 
and  other  places  of  public  amusement,  arc 
rated,  i.  pi'  166. 

211.  A  light^housc  seems  rateable  for  the 
building  only,  R,r.  Rebowe,        i.  pi.  166. 

212.  The  profits  of  a  weighing  machine 
house  are  rateable  to  the  poor,  R.  v.  St, 
yicho/ae,  Gioneettcr,  i.  |)1. 1 80. 

213.  A  house  with  xl  carding  machine  \%  rate- 
able to  the  poor  with  respect  to  the  pro- 
fits of  the  machine,  R,  v.  J,  Hog,  i.  pi.  18G. 

214.  Stables  rented  by  the  colonel  of  a  re- 
giment by  order  of  the  crown  for  the  use 
of  the  regiment,  are  not  rateable  to  the 
poor;  for  neither  the  possessions  of  the 
croien  or  of  the  public  are  liable,  and  the 
stables  thus  used  must  be  considered  as  in 
the  occupation  of  the  public.  Lord  Am- 
kcrtt  v.  Ijord  Somcrt,  i.  pL  188. 
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215.  But  where  the  sessions  found  thot  the 
master  gunner  at  Seaford  was  the  occupier 
of  the  battery-house,  it  was  held  that  that 
fact  fixed  his  liability  to  be  rated,  although 
the  battery  house  is  the  proi>erty  of  the 
crown,  and  from  whence  lie  is  removable 
nt  pleasure,  R.  v.  Hurdii,  i.  pi.  191. 

216.  And  the  oiimer  of  stubles  in  the  parish 
of  Marybone,  rented  by  a  colonel  of  n 
troop  of  horse  by  the  authority  of  the 
king,  for  the  use  of  the  troop,  is  liable  to 
assessments  under  a  private  act,  which 
provides  that  rates  shall  be  paid  on  public 
btdldings  by  the  owner  or  proprietors ;  but 
the  colonel  cannot  be  considered  as  the 
occupier f  on  account  of  such  stables  being 
used  for  ^uch  public  purposes  by  him, 
Rckersa/l  v.Brtggs,  i.  pi.  195. 

217.  So  where  the  commanding  officer  in 
barracks  had  distinct  apartments  allotteil 
him,  one  in  particular  for  transacting  the 
business  of  the  regiment,  and  the  other 
fitted  up  for  the  accommodation  of  him- 
self and  his  family,  who  resided  there  with 
him,  containing,  among  others^  a  k  itchen 
wa<«h-housc,  and  coach-house,  together 
with  a  stable,  yard,  and  garden,  it  was 
held  that  he  was  rateable  to  the  relief  of 
the  poor  for  the  same ;  he  having  a  bene- 
ficial enjoyment  of  them  beyond  his  ne- 
cessary accommodation  as  an  officer  for 
the  purpose  of  public  service,  R.  v.  Tcrroti, 

i.  pi.  213. 

218.  A  canteen  in  barracks  demised  to  R.  by 
the  barrack-board  i'ur  a  year,  at  a  rent  of 
15/.  for  the  canteen  and  buildings,  and  also 
the  farther  sum  of  510/.  for  the  privilege 
of  using  the  same  as  a  canteen,  and  selling 
therein  provisions  and  liquors,  &c.,  usually 
sold  by  suttlcrs,  with  power  of  distress  for 
the  aggregate  sum,  was  held  to  be  one 
entire  rent  for  the  canteen ;  and  therefore 
R.  was  held  rateable  to  the  relief  of  tlic 
poor,  us  occupier  of  the  canteen,  in  the 
respect  of  the  525/.  aggregate  rent,  and  not 
merely  in  respect  of  ttie  15/-,  R.y.  Brad* 
ford,  i.  pi.  235. 

219.  Houses  built  on  land  embanked  from 
the  Thames  in  pursuance  of  7  G.3.  c.  37., 
are  not  liable  to  lie  assessed  to  the  rates 
imposed  by  11  G.3.  c.  29.,  Eddington  v. 
Rorman,  i.  pi.  194. 

220.  And  an  exemption  in  a  private  statute 
of  lands  given  to  charitable  purposes 
"  from  all  public  taxes,  charges,  and  assess- 
ments whatsoever,  civil  or  military,'*  has 
been  held  to  extend  to  the  poor's  rale, 
R.y.  Scott,  i.  pi.  193. 

221.  Lead  mines,  the  lessees  of  which  pay 
no  rent,  but  only  a  certain  part  of  the 
lead  ore  gotten  thereout, arc  wot Vvo\AeYCi 
reK/)cct  of  the  mines  to  be  visXeCL  Vo  >^^ 
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poor.  Smelting  Lead  Company  v.  Richard^ 
ion,  i>  pi*  1 59. 

2S2.  But  the  lessee  of  the  crown  of  lead 
mines  is  rateable  to  tlie  poor  for  the  profits 
arising  from  lot  and  cope^  which  are  duties 
paid  to  him  by  the  adventurer,  without 
any  risk  on  his  part,  JRotvlt  v.  Gelit, 

i.  pi.  169 

223.  So  also  a  person  entitled  to  ttdl  tin  and 
farm  dues,  which  is  a  certun  dish  or  mea- 
sure arisins  out  of  tin  bounds,  viz.  one 

fifteenth  of  all  tin  gotten  in  the  bounds, 
and  one  twelfth  thereof  after  the  fiflcenth 
is  deducted,  is  liable  to  be  rated  to  the 
poor  in  respect  thereof,  iZ.  v.  St,  Agnes, 

1.  pi.  192. 

224.  The  trustees  under  the  will  of  a  person 
seised  in  fee  of  two-third  parts  of  a  manor, 
subject  to  certain  leases  to  a  company  of 
adventurers,  of  the  mines  of  lead,  tin,  and 
copper  ore,  and  other  minerals,  under  the 
moors,  commons,  or  wastes  of  the  manor, 
at  a  rent  certain,  arc  not  rateable  to  the 
relief  of  the  poor  for  such  rent ;  and 
therefore  a  rate  Inr  which  they  were  rated 
in  one  gross  sum  for  such  rent,  and  also  in 
respect  of  their  being  owners  and  occupiers 
of  the  moors,  commons,  and  wastes  within 
the  manor,  was  held  ill,  R.  v.  Welbank, 

I  pi.  234. 

225.  Where  a  rate  was  imposed  upon  P., 
owner  of  the  lead  ore  m  certain  lead 
mines,  in  respect  of  the  duty  lead  reserved 
in  a  lease  of  said  mines,  beinc  one-fifth 
share  of  the  lead  to  be  smelteu  from  the 
ore  raised  from  said  mines.  Held,  that  this 
reservation  was  in  the  nature  of  a  rent, 
and  therefore  not  rateable,  J?,  v.  Earl  of 
Pomfret,  i.  pi.  236. 

226.  liie  lessees  under  the  lord  of  the 
manor,  of  lot  and  free  share  of  all  calamine 
raised  within  the  manor,  are  liaMe  to  be 
rated  to  the  poor  as  occupiers  of  land  in 
the  parish  where  the  manor  lies,  none  of 
them  being  resident  in  the  parish,  i2.  v. 
Baptist  Mill  Company,  ^   L  pi.  252. 

227.  where  the  owner  of  the  soil  by  inden- 
ture cranted  to  certain  adventurers  full 
and  free  liberty  to  dig,  mine,  and  search 
for  tin,  tin  ore,  &c.,  and  the  same  to  take 
and  convert  to  their  own  use,  subject  to  a 
reservation  therein  contained,  and  to  make 
such  adits,  shafts,  &c.,  as  they  should  think 
neccssar}',  yielding  and  paying  to  him  one 
full  eighth  share  of  all  such  tin,  tin  ore,  &c., 
the  same  having  been  first  spulled,  picked, 
or  otherwise  made  merchantable  and  fit  to 
be  smelted :  and  the  indenture  contained 
a  power  either  for  payment  in  ore  or  the 
amount  thereof  in  money,  which  had  been 
acted  upon,  and  the  owner  had  received  it 


in  money.  Held,  that  for  this,  hit  one 
eighth  share,  be  was  liable  to  be  rated  as 
an  occupier  of  land,  the  reservation  ope- 
rating as  on  exception  out  of  the  demise, 
and  not  being  of  the  nature  of  a  rent,  J?. 
\.  St.  Austell,  i.  pi.  242. 

228.  Gay-pits  of  which  profit  is  made  ore 
rateable  to  the  poor,  jR.  v.  Brown, 

1.  pi.  SSO. 

229.  Landlords  not  resident  within  the  pa- 
rish, having  leased  lead  nunes  and  other 
minerals,  with  liberty  to  the  tenants  to 
dig,  &c,  reserving  a  certain  annual  rent, 
and  also  certain  proportions  of  the  ore 
which  should  be  raited,  are  at  any  rate  not 
assessable  to  the  relief  of  the  poor  for 
such  certain  rent,  no  ore  being  raised, 
whatever  the  question  might  be  at  to  the 
proportion  of  ore  reserved  when  in  fiict 
any  should  be  raised,  R.  v.  Bishop  qf  Rt^ 
Chester,  i.  pi.  SS7. 

230.  Lime  works  arc  rateable  in  the  handt 
of  the  occupier,  though  there  be  ri&k  and 
expence  in  the  working,  and  the  profits 
are  uncertain,  R.  v.  Alberbwy,    i.  pL  210. 

231.  A  slate  work,  (or,  as  improperly  called 
a  slate  mine)  is  rateable  to  the  poor,  R*  ? . 
Woodland,  i.  pi. SIS. 

232.  But  iron  mnes  are  not  rateable  to  the 
relief  of  the  poor;  and  if  rated  conjointly 
with  coal  mines,  the  coal  whereof  was 
raised  by  the  owner  of  the  lauds  for  hit 
own  use,  in  smelting  the  iron,  without 
ascertaining  the  proportion  at  which  each 
was  rated,  the  rate  is  bad,  i2.v.OMiJisi^ 
ham,  i.  pi.  215. 

233.  Where  the  owner  and  occupier  of  an 
iron-stone  mine  erected  an  engine  ibr  the 
purpose  of  draining  the  water  from  the 
mine,  and  used  it  for  no  other  purpose: 
Held,  that  he  was  not  rateable  to  the  poor 
in  respect  of  the  engine,  jR.  v.  BUsioti, 

i.  pi.  955, 

234.  The  lessee  of  a  coal-mine  is  liable  to 
be  rated  to  the  poor,  although  he  make 
no  profit  of  the  mine,  R,  v.  Parrott, 

i.  pL  802. 

235.  Where  a  coal-mine,  becoming  unpro- 
ductive, ceases  to  be  worked,  the  lessee  it 
no  longer  liable  to  be  rated  for  it  to  the 
relief  of  the  poor,  although  he  be  still 
bound  by  his  covenant  to  pay  the  rent 
reserved  to  his  landlord.  AlUcr  where 
the  mine  it  itself  productive,  ^though  it 
be  worked  to  a  loss  bf  the  lessee,  after 
deducting  the  proportion  of  the  grost 
value  of  the  produce  reserved  to  the 
owner,  R,  v.  Bedworth,  i.  pi.  SIS. 

236.  The  lessee  of  coal  niines  is  rateable  for 
the  amount  of  royalty  or  rent  which  he 
pays,  and  in  neither  cai>e  is  any  allowance 


P^of^M  Ralg.] 


DIGEST. 


[VII.  Feranu  rateable. 


to  be  nuule  for  money  expended  in  render- 
.  in;  the  minei  productive.  R.  v.  Aiiwood, 

Addend, 
S37.  The  owner  and  occupier  of  coal  mines 
k  rateable  to  the  poor  at  the  sum  for 
which  the  owner  would  let,  subject  to 
outtoingSy  B,  V.  AUwood^  Addend, 

338.  The  warden  of  the  fleet  is  liable  to 
the  poor's  rate  for  the  profits  of  his 
ofiice,  Jt.T.  Ei(ieif  i.  pi.  183. 

259.  If  A,  hai  an  exclusive  right  of  using  a 
W€thiea9e  over  land,  which  he  holds  in 
oommoB  with  B,y  paying  B.  a  certain  sum 
yearly,  and  hai  the  pnvilege  of  using  a 
mutf4eave  occupied  by  C,  paying  him  so 
Mich  per  ton  for  the  goods  earned  over 
it;  j|.  u  not  liable  to  h^  rated  in  relief  of 
the  poor  in  respect  of  either  such  way- 
kaecBf  R.  v.  JolHffe^  i.  pi.  187. 

SMl  But  die  oeeitpier  (f  land  on  which  a 
wmf  Itame  u  erected  for  the  puq)Ose  of 
orrying  coals,  it  rateable  for  tne  same  to 
the  poor,  whether  his  title  to  it  be  good 
or  bad,  B.  ▼.  BeU^  i.  pi.  209. 

941.  Land  of  which  the  annual  value  is  im- 
proved by  a  spring  risine  within  it  may  be 
rated  to  the  poor  at  siicn  improved  value, 
although  the  owners  of  that  land,  who  arc 
also  occupiers,  do  not  receive  any  of  the 
profits  derived  from  the  said  spring,  nor 
lioes  any  part  become  due  in  the  parish 
where  the  land  lies,  B.  v.  New  River  Com- 
/WMF,  i.  pl.23l. 

24S.  where  a  company  were  empowered  by 
act  of  parliament  to  lay  under  |;rouncl, 
through  the  streets  of  a  town,  mam  pipes 
Ibr  the  conveyance  of  water,  and  the  in. 
habitants,  with  the  company's  consent,  to 
lay  pipes  communicating  with  such  main 
pipea  to  thdr  houses,  paying  to  the  com- 
pany a  rate  for  such  privilege ;  held,  that 
the  company  were  rateable  to  the  poor  in 
the  poTbh  where  the  main  pipes  luy  in 
respect  of  those  pipes,  and  the  rates  paid 
thereon,  B,  v.  Rockdale  Waterworks, 

i.  pi.  105. 

IMJ.  A»  to  the  rateability  of  the  London 

Dock  Company,  R,  v.  St.  George,  Middle- 

mex,  i>  pi.  222. 

24-1.  The  H^  Dock  Company  were  held 

rateable  in  respect  of  the  tonnage  duties 

received  by  virtue  of  the  statute  14  G.  3. 

C.56.,  although  it  appeared  that  the  e\- 

pendicnro  in  repairs  during  th6  period  for 

which  the  rate  was  made  exceeded  the 

amount  of  the  duties  received,  R.  v.  Hull 

Dock  Company,  i.  1)1.  238. 

245.  Where  a  canal  was  made  under  the 

8G.5.  C.38.  which  contained  no  clmise  as 

to  the  mode  of  charging  it  to  the  paro- 

diial  rates,  and  another  canal  was  made 

under  the  23  G. 3.  c.92.^  ai)d  was  therein 


directed  to  be  rated  in  a  special  manner, 
and  these  two  canals  were  incorporated  by 
the  24  G.S,  by  which  it  was  provided  that 
all  the  clauses,  {rawers,  provisions,  restric- 
tions, exemptions,  &c.,  contained  in  each 
of  the  two  former  acts  should  still  remain 
distinct  from  each  other,  and  afterwards 
by  58  G.  3.  c.  19.,  reciting  that  it  was  ex- 
pedient to  extend  one  system  of  manage^ 
went  to  the  whole  canal,  it  was  enactcKl, 
*'  that  all  the  canals,  &c.  so  made  as  afore- 
said under  the  former  acts  or  any  of  them, 
should  be  deemed  part,  parcel,  and  mem- 
ber of  the  Binningfiam  Canal  Navigation, 
and  be  considered  as  included  and  go- 
verned by  all  the  clauses,  &c.,  in  the 
23  &  24  G.3.,  (save  and  except  so  much 
thereof  as  related  to  the  exemption  from 
stamp-duties  on  the  quantum  of  tolls  to  be 
collected,)  as  if  the  same  had  been  de^ 
scribed  in  the  23  G.  3.  at  part  of  the  works 
to  be  made  and  done  under  and  by  virtue  of 
that  act**  It  was  held  that  this  provision 
only  incorporated  these  canals,  &c.,  for  the 
purpose  of  management,  and  tliat  it  did 
not  authorize  the  canul  originally  made 
under  the  8  G*3.  to  be  rated  to  the  paro- 
chial taxes  in  the  special  manner  pomted 
out  by  the  23  G.  3.,  R.  v.  Birmingham  Canal 
Company,  i.  pi.  24 1 . 

246.  By  an  act  for  clearing,  lighting,  watch- 
ing, and  regulating  the  streets  of  a  town- 
ship, the  commissioners  were  authorized 
to  ascertain  the  sum  to  be  raised  by  rates 
or  assessments  on  the  several  inhabitants 
of  the  township,  and  to  raise  such  sums 
from  time  to  time  by  rate  or  assessment 
upon  the  tenants  and  occupiers  of  all 
mcssuRges,  houses,  warehouses,  shops,  cel- 
lars, vaults,  stables,  coach-houses,  brew- 
houses,  and  other  buildings,  gardens,  or 
garden-grounds,  and  other  tenementsm  the 
township ;  by  another  clause,  the  occupier 
of  any  messuage,  dwelling-house,  or  ware- 
house, or  other  building,  or  of  any  other 
tenement  of  the  yearly  value  of  50/.  within 
the  township,  was  appointed  a  comniis- 
stoner.  Held,  that  under  this  net  the 
trunks  and  pipes,  works,  and  other  appa- 
ratus of  a  water  coin|)any  for  the  supply  of 
the  town  with  water,  did  not  constitute  a 
tenement  within  the  meaning  of  the  act, 
and  therefore  the  company  were  not  liable 
to  be  rated  in  respect  of  sucli  pro[)erty, 
R,  V,  Manchester  and  Saiford  Waterworks, 

i.  pi.  247. 

247.  By  a  statute  of  the  0  &  10  W  .5.  the 
poor  of  the  town"  of  Kingslon'Upon-Ilull 
are  placed  under  the  management  of  a 
corporation  established  by  that  act,  and 
are  to  be  maintained  \\^  mowtv  Xo  >o^ 
levied  "  by  tuxut'ion  oC  every  VwWVaVwxV* 
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and  of  all  lands,  houses,  tithes  impropriate, 
appi^priation  of  tithes,  and  all  stocks  and 
estates  in  the  said  town  in  equal  propor- 
tions, according  to  their  respective  worths 
and  values."  Upon  an  appeal  against  a 
rate  made  by  virtue  of  this  act,  it  appeared 
that  it  omitted,  first,  persons  not  resident 
in  Hull  but  having  stock  in  trade  there, 
which  had  produced  a  specified  profit  in 
the  last  year ;  secondly,  a  tenant  of  houses 
which  he  underlet  at  a  specified  profit, 
the  under-tenants  being  rated  but  excused 
from  paying  on  account  of  poverty;  thirdly, 
owners  and  part  owners  of  ships  registered 
at  Hull  and  trading  to  and  from  that  iH>rt, 
and  within  the  port  at  the  time  the  rate 
was  made.  Some  of  these  persons  were 
resident  in  Hull,  others  were  not.  Some 
profits  had  been  derived  from  the  ships  in 
the  preceding  year,  but  the  appellants 
coula  not  show  the  amount.  Held,  that 
the  act  in  question  made  all  personal 
property  rateable  whether  the  owner 
were  or  were  not  resident  in  Hull,  and 
that  consequently  the  first  and  third 
classes  of  persons  ought  to  have  been 
included  in  the  rate,  and  that  it  was  not 
incumlient  on  the  appellants  to  show  the 
amount  of  the  profits  made  by  the  ships, 
for  that  it  being  established  they  were 
profitable,  they  ought  not  to  have  been 
altogether  omitted  ;  secondly,  that  the 
tenant  of  houses  underlet  as  before  men- 
tioned, was  not  liable  to  be  rated.  The 
Hull  Dock  Company  were  rated  at  the 
full  amount  of  tncir  profits  without  first 
making  any  deduction  for  the  poor's  rate. 
Held  that  this  was  wrong,  that  the 
"  worth  and  \'alue"  could  only  be  the 
profits,  ntinus  the  outgoings,  and  that 
therefore  supposing  other  property  to  be 
rated  at  a  rack-rent,  the  poor's  rate  should 
have  been  calculated  upon  such  a  sum  as 
would  together  with  the  rate  make  up  the 
whole  amount  of  profits,  R»  v.  Hu/l  Dock 
Company,  i.  pi.  249. 

348.  The  proprietors  of  certain  lime-stone 
quarries  agreed  to  deliver  to  a  canal  com- 
pany yearly  such  quantities  of  good  lime- 
stone as  the  canal  company  should  direct, 
at  the  rate  of  7d.  per  ton,  and  if  they 
should  at  any  time  neglect  to  deliver  the 
quantities  required,  it  should  be  lawful 
for  the  company  to  enter  into  or  upon 
the  lands  or  lime-stone  quarries  of  any  of 
the  proprietors,  and  to  take  such  quantities 
of  hme-stonc  as  they  should  think  proper, 
paying  2rf.  per  ton.  The  proprietors  of 
the  lime-stone  quarries  having  failed  to 
supply  the  lime-ttonc  required,  the  com- 
piinjf  eiitiTcd  anil  continued  lor  more  than 


SO  years  to  work  the  quarries  and  take 
the  lime-stone  at  2d.  per  ton.  Held,  how- 
ever, that  the  company  had  not  any  exclu- 
sive occupation,  but  a  mere  privil^e,  and 
consequently  that  they  were  not  IiaUe  to 
be  rated  to  the  poor^  R,  v.  Treni  and 
Mersey  XavigcUion,  i.  pi.  250. 

viir. 

0/ levying  the  Poo/t  Rale. 

249.  By  43  Eliz.  c.  2.  §  4.  **  the  present  as 
as  well  as  the  subsequent  overseers  may, 
by  warrant  from  t^'o  justices,  levy  the 
sums  of  money  assessed  for  the  poor's 
rate,  and  all  arrears  thereof,  of  every  one 
that  shall  refuse  to  contribute  according 
as  they  shall  be  assessed,  by  distress  and 
sale  of  the  offender's  goods,  rendering  to 
the  parties  the  overplus;  and  in  defiect  of 
such  distress,  two  justices  may  commit  the 
defaulter  until  payment." 

250.  By  43  Eliz.  c.  2.  §  8.  ^  the  warrant  of 
distress  may  be  granted  as  well  by  city 
magistrates  as  by  county  justices." 

251.  By  16  G.  2.  c.  18.  <*  although  the  dis- 
tress has  relation  to  taxes  to  which  they 
are  chargeable." 

252.  By  17  G.  2.  c.  38.  §  7.  **  the  goods  of 
any  person  assessed  and  refusing  to  pay, 
may  be  levied  by  warrant  of  distress,  not 
only  in  the  place  for  which  such  assess- 
ment was  made,  but  in  any  other  place 
within  the  same  county  or  precinct ;  and 
if  sufficient  distress  cannot  be  found  in 
such  county  or  precinct,  on  oath  thereof 
made  before  some  justice  of  any  other 
county  or  precinct  (which  oath  shall  be 
certified),  such  goods  may  be  levied  in 
such  other  county  or  precinct." 

253.  By  17  G.2.  c.38.§  11.  "  in  case  any 
person  refuse  to  pay  the  present  over- 
seers, the  succeedmg  overseers  may  levy 
the  arrears,  and  reimburse  their  predeces- 
sors." 

254.  By  17  G.  2.  c.  38.  §  12.  ^  but  person 
succeeding  tenants  rated,  or  coming  into 
houses  empty  at  the  time  of  the  rate,  shall 
only  pay  in  proportion  to  the  time  they 
have  occupied  the  premises;  whic)i  pro. 

j  portion  shall  be  settled  bV  two  j[ustices." 
;  255.  By  27  O.  2.  c.  20.  "  the  justices  grant- 
ing such  warrant  of  distress,  shall  therein 
order  and  direct  the  goods  and  chattels 
so  to  be  distrained,  to  be  sold  and  dis- 
riosed  of  within  a  certain  time,  to  be 
limited  in  such  warrant ;  so  as  such  time 
be  not  less  thnnybtir  days,  nor  more  than 
eight  days ;  unless  the  penalty  or  sum  of 
money  for  which  such   distress   hhnll   be 
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mde,  together  with  the  reasonable  charges 
of  taking  and  keeping  such  distress  be 
sooner  paid.'* 
S5€.  By  97  G.2.  c.  20.  "  the  officer  making 
such  distress  may  deduct  the  reasonable 
charges  of  taking,  keeping,  and  selling 
inch  distress^  out  of  the  money  arising 
from  the  sale,  and  also  the  penalty  or  sum 
detrained  for." 
257.  By  87  G.  2.  c.  20,  «  the  officer  exo- 
oiting  such  warrant  shall,  if  required,  show 
the  same  to  the  person  whose  goo(b  and 
chattels  are  distrained,  and  shall  suffer 
a  cony  thereof  to  be  taken." 
358.  By  28  G.  3.  c.  49.  "justices  acting  for 
adjoining  counties,  and  personally  resident 
in  one  of  them,  may  grant  warrants  of 
distress ;  and  the  acts  of  any  constable  or 
other  officer  in  obedience  thereto  shall  be 
as  Talid  as  if  they  had  been  granted  by 
justices  acting  for  the  proper  county  only ; 
bat  such  warrants,  &c.,  must  be  direct e<l 
and  ^ven,  in  the  first  instance,  to  the 
constable  or  other  officer  of  the  county  to 
which  the  same  particularly  related,  and 
such  constable,  &c.,  may  take  persons 
apprehended,  &c.,  before  the  justices  in 
toe  adjoining  county." 

259.  By  28  O.3.  C.49.  ^  2.  Constables,  &c, 
my  carry  offbiders  before  justices  acting 
lor  the  county,  and  resident  in  the  adja- 
cent county,  &c. 

S60.  By  28  G.  3.  c.  49.  §  3.  «  Sheriffs,  &c., ; 
may   convey  offiinders  through  adjoining ; 
counties  to  the  gaol  of  the  county  where 
the  offence  was  committed. 

sei.  And  by  33  G.  5,  c.  55.  ''where  suffi- 
cient distress  connot  be  found  within  the 
jurisdiction  of  the  justice  who  granted  the 
warrant,  it  may,  on  being  backed  in  the 
manner  described  in  the  act,  be  executed 
in  another  county." 

362.  And  it  seems  that  such  a  warrant  was 
good  l)efore  the  making  of  this  act,  for 
where  a  warrant  was  directed  to  the  con- 
stable of  A.  to  levy  a  poor's  rate  of  a  per- 
son who  had  lanils  in  A.  but  lived  in  B., 
a  levy  of  the  rate  in  B,  was  held  good, 
Hampton  V.  Lammas,  i.  pi.  258. 

SCT.  By  4lG.  .7.  C.23.  J  1.  "  which  autho- 
rises the  sessions  to  amend  a  poor's  rate,or 
to  quash  it,  the  sum  assessed  shall  be  j 
levied,  though  the  rate  l)c  quashed ;  and  | 
carried  to  the  credit  of  the  next  effi;ctivc 


rate." 

264.  By  41  G.  5.  c.  23.  §  2.  "  notice  of  ap- 
peal sliall  not  prevent  distress  bein^  made 
for  the  recovery  of  the  rate,  provided  the 
sum  be  not  greater  than  that  assessed  in 
the  last  effective  rate." 

•205.  liy  41  0.3,  c.  23.  }  3.  the  "  quarter  ses- 
sions may  onler  the  gum  chafed  not  to  f 


ho  paid,  and  stop  proceedings  for  the  re* 
covery  of  it,"  &c. 

266.  Hv  41  G. 3.  c.23.  §  7.  *<  the  rate  as  al- 
tered by  the  sessions  may  be  recovered  in 
the  same  way  as  the  original  rate." 

267.  By  41  G. 3.  c.23.  §  8.  "  if  the  rate  be 
altered,  or  the  name  of  any  person  rated 
be  struck  out,  the  sessions  shall  order  the 
money  recovered  to  be  repaid." 

268.  Distress  for  poor's  rate,  &c.,  if  not  to  be 
found  within  the  district,  &c.,  may  bo 
made  out  of  district,  54  G.3.  c.  170.  §  12. 

269.  A  pooa's  bate  cannot  be  distrained  for 
before  it  is  demanded^  and  the  payment 
thereof  refused ;  but  by  Holt,  Chirjf  Justice, 
the  practice  in  these  cases  having  been  to 
grant  a  conditional  warrant  to  distrain, 
communu  error  facitju9,  Eatt  India  Com^- 
pony  V.  ^tna^,  i.  pi.  260. 

270.  If  there  be  a  defect  in  the  rate/nwi* 
irregularity f  and  it  is  not  appealed/rom,  it 
will  not  render  the  warrant  of  distress 
void,  so  as  to  make  the  officer  a  trespasser 
ab  initio,  Hidchins  v.  Chambers,    i.  pi.  264. 

271.  For  if  the  rate  be  objectionoble  the 
party  aggrieved  must  appeal,  Durrani  v. 
Boys,  i.  pi.  270. 

272.  But  if  the  rate  be  not  published  in  the 
church  the  next  Sunday  after  it  is  allowed, 
it  is  a  mere  nulHty,  and  payment  cannot 
be  enforced,  though  there  be  no  appeal  to 
the  sessions,  R.  v.  Newcomb,        i.  pi.  268. 

273.  And  in  one  case  a  mandamus  was  direct- 
ed to  the  justices  to  sign  a  warrant  of  dis- 
tress, although  it  appeared  that  the  party 
had  not  been  summoned  to  show  cause 
why  he  had  not  paid  the  rate,  and  that  the 
justices  had  on  that  account  refused  to 
grant  the  warrant,  B,  v.  Justices  of  Mid" 
dlesex,  i.  pi.  262. 

274.  But  where  the  person  rated  died  intes- 
tate, and  two  justices  issued  a  warrant  of 
distress  against  his  administrator,  reciting 
that  the  rate  had  been  lawfully  demanded 
of  the  intestate,  and  of  his  widow  and  rc" 
prcsentative,  since  his  decease,  the  Court 
held  that  a  distress  made  by  virtue  of  thi» 
warrant  of  the  cattle  of  the  disceased  in 
the  hands  of  his  administrator,  was  not 
legal;  and  that  if  the  distress  could  in 
such  case  be  made,  the  administrator 
ought  to  have  been  summoned,  Stevens  v. 
Evanx^  i.  pi.  265# 

275.  Anil  it  seems  now  to  be  settled  that 
before  a  warrant  of  distress  can  legally 
issue  to  levy  a  poor's  rate,  the  porty  must 
be  summoned  and  heard,  R.  v.  Bcnn, 

i.  pi.  269, 

276.  And  that  the  Court  will  only  grant  a 
mandamus  to  receive  such  information  and 
coni/)Inint  as  have  A>cen  or  sWW  V)v^  ^v\^ 
hid  before  them  agaiust  bwc\\  \^ct%ou&  «i& 
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have  neglected  or  refused^  or  shall  n^lect 
or  refuse  to  pay  the  sums  assessed,  A,  v. 
£enn^  i.  p}*  269. 

277.  For  the  granting  a  warrant  of  distress 
is  a  judicial  act  in  the  justices;  and  they 
must  of  course  summon  the  party,  and  ex- 
crcbe  a  discretion  aflcr  inquiring  into  all 
the  circumstances  of  the  case.  Harper  v. 
Carr,  i.  pi.  271. 

278.  A  writ  of  mandamui  to  a  corporation, 
commanding  them  to  pay  a  poor's  rate, 
omitted  to  state  that  the  defendants  had 
no  effects  upon  which  a  distress  could  be 
levied :  Held,  that  this  was  a  fatal  objec- 
tion to  the  writ,  and  might  be  taken  after 
the  return,  or  at  any  time  before  the  issu- 
ing of  the  peremptory  mandamus,  R.  v. 
Margate  Pier  Company^  i.  pi.  273. 

QiMcr^,  Whether  in  such  a  case  a  mandamus 
wUl  lie.  Id.  ibid. 

279.  A  distress  cannot  be  made  under  a  gc- 
ncral  warrant  made  before  the  rate,  TVact/ 
V.  Talbot,  i.  pi.  25{>. 

280.  But  a  warrant  of  distress  may  be  made 
before  the  time  for  which  die  rate  is  made, 
is  expired,  Charlewood  v.  Best,     L  pi.  261. 

281.  At  common  law  the  goods  taken  by 
distress  were  considered  in  the  nature  of 
a  pledge,  and  not  bcine  to  be  sold,  the  law 
protected  the  tools  of  a  man's  trade,  his 
wearing  api)arel,  and  all  other  articles 
which  were  necessary  to  enable  him  to 
earn  the  money  for  which  the  goods  were 
taken;  but  in  a  distress  under  all  those 
stalutes  which  allow  the  goods  to  be  sold, 
such  articles  are  not  protected,  Edgcomb  v. 
Sparks,  i.  pi.  ^S6. 

2S2.  Therefore  the  daily  wearing  apparel  of 
the  wife  and  children  of  the  jMirson  rated 
may  be  taken,  wliile  the  owners  are  in 
bed,  Caldwell  v.  Taylor,  i.  pi.  256  n. 

283.  So  averia  caruca,  or  b^sts  of  the 
plough,  may  be  taken  in  distress  for  a 
|>oor  s  rate,  although  there  are  other  dis- 
trainable  goods,  of  suflicicnt  value  on  the 
premises  at  the  time,  Hutchin  v.  Chambers, 

i.  pi.  264,  text. 

2S4.  Therefore  the  working  tools  of  a  cooper, 
lyiog  in  his  shop  for  the  purpose  of  carry- 
ing on  his  trade,  are  distrainable  for  the 
poor's  rate  under  the  43£liz.  c.  2.  Edg' 
comb  v.  Sparks,  i.  pi.  256. 

285.  So  also  geldings,  used  by  the  party 
both  for  the  plougii  and  the  cart,  may  be 
distrained  for  the  poor^s  rate,  Hutchin  v. 
Chambers,  i.  pi.  264,  text. 

286.  So  also  it  ia  said,  that  a  horse  in  a 
smith's  shop,  which  was  protected  from 
distress  by  the  common  law,  may  be  dis- 
trained ior  the  |)oor's  rate  under  the 
4 jKIiz.  c. 2.  or  fur  any  other pcibonul  duty. 

Id.  ibid. 


\ 


287.  It  has  also  been  held,  that  money  may 
be  distrained  as  well  as  goods  for  non- 
payment of  a  poor's  rate.  East  India  Cam- 
pony  v.  Skinner,  i.  pi.  257. 

288.  Where  the  servant  of  an  ambasiador 
did  not  reside  in  his  master's  house,  but 
rented  and  lived  in  another,  part  of  which 
he  let  in  lodgings :  held  that  his  goods  in 
that  house  not  being  necessary  for  the 
convenience  of  the  ambassador,  were  liable 
to  be  distrained  for  the  poor's  rate,  Kotello 
V.  Toogood,  i.  pi.  274. 

289.  A  second  distress  may  be  taken  under 
the  same  warrant,  although  enough  might 
have  been  taken  on  the  first  distress ;  but 
then  he  must  have  seized  for  the  whole 
sum  due,  and  mistaken  the  value  of  the 
goods;  for  where  the  duty  is  entire  it 
cannot  be  split,  and  part  of  it  distrained 
for  at  one  time  and  part  of  it  at  another, 
Hutchin  v.  Chambers,  i.  pi.  S64. 

290.  If  the  officers  take  an  excessive  distms, 
the  party  injured  ma^'  have  a  special  ac- 
tion on  the  statute  of  Marlbridge  ;  but  a 
general  action  of  trcsiMiss  will  not  lie. 

Id.  ibid. 

291.  So  also  a  distress  for  a  poor's  rate  for 
lands  not  in  the  ocaipation  of  the  party 
may  be  replevied,  notwithstanding  the 
sessions  have  confirmed  the  rate,  Milward 
V.  C({ffin,  i.  pi.  266. 

292.  And  in  such  an  action  of  re|)levin  the 
justice  who  granted  the  warrant  need  not 

be  joined  according  to  tlie  directions  of 
the  statute  24  G. 2.  c.44. ;  for  replevin  is 
an  action  in  rem,  to  which  the  statute  has 
never  lieen  held  to  extend.    Id.  ibid.  text. 

293.  Nor  need  the  justices  be  ioined  in  an 
action  of  trespass  ogainst  the  oveneer. 
Harper  v.  Car,  i.  pi.  971. 

294.  And  overseers  are  within  the  protection 
of  the  statute,  Kutting  v.  Jackson^ 

i.  pi.  561. 

295.  And  if  a  poor's  rate  be  illegally  made, 
and  the  justices,  on  the  application  of  the 
overseer,  grant  a  warrant  of  distress,  and 
an  action  of  trespass  be  brought,  ^et  this 
is  not  like  the  case  where  the  justico  hath 
a  general  jurisdiction,  and  whose  warrant 
the  officer  is  implicitly  bound  to  obey ;  but 
the  justice  in  such  case  hath  only  u  spe- 
cial jurisdiction  upon  the  application  of 
the  overseer  to  enforce  payment  of  the 
tax  which  he  (the  overseer)  is  presumed  to 
have  regularly  made,  R.  v.  Cozens, 

L  pi.  267. 

296.  But  overseers  cannot  be  guilty  of  tret' 
pass  in  levying  a  poor's  rate  by  distrcs, 
although  tiic  rate  is  obicctionable,  if  the 
party  has  not  appealed  to  the  sessions, 
Durrant  v.  Boys^  i.  pi.  970. 

297.  Where  the  landlord  has  a1wa}-t  paid 
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the  poor'f  rate,  if  a  iomUord  tender  the 
mte  for  the  land  in  the  occupation  of  his 
iematU^  the  overseers  must  receive  it,  and 
a  warrant  ought  not  to  be  granted  to  dis- 
train upon  the  ietumi,  jR.  v.  Costrn, 

i.  pi.  267. 

ne.  Overseers  levying  a  poor's  rate  under  a 
warrant  of  distress,  may  retain  the  ncccs- 
■uv  expences  of  the  distress  and  sale 
out  of  the  produce  of  the  goods  sold, 
Mom  V.  Cbcktedgtj  i.  pi.  963. 

299.  Any  person  aggrieved  by  a  distress  un- 
der poolra  race  may  appeal  to  the  next 
tenons,  17  G.S.  c.98.  §7. 

Ma  The  plaintiff's  eoods  were  distrained 
for  poor's  rate,  and  upon  the  sale  pro- 
duced 4^  7i.  more  than  was  necessary  to 
satisfy  the  levy.  The  defendants  tendered 
to  kaoi  5l.  I4i.  which  he  refused  to  accept, 
faying  that  it  was  too  late,  but  did  not 
then  or  at  any  other  time,  demand  a  set- 
tlement of  the  account  and  the  payment 

-  of  the  overplus :  held  that  the  27  G.  2. 
G.  so.  prevented  the  plaintiff  from  recover- 
ing without  making  a  demand  before  the 
commencement  of  the  action,  and  that 
the  tender  did  not  make  such  demand  un- 
neeesaary,  Simpton  v.  Rout/i,  i.  pi.  275. 
See  *^  Appsal  against  poor's  rate"  for 
the  time  and  manner  of  appeal. 

IX. 

JuriMdiciUm  of  the  Sessions  resjtccting  the 

Foot's  Rate, 

SOU  ^y  43  Eliz.  c.2.  §4.  *'  persons  prieved 
by  a  poor's  rate  may  apply  to  the  justices 
in  their  general  quarter  sessions,  who  shall 
make  such  order  therein  as  to  them  shall 
be  thought  convenient,  and  the  same 
shall  conclude  and  bind  all  the  parties." 

3Q2.  And  magistrates  of  corporations  shall 
in  this  respect  have  the  same  power  as 
justices  of  counties. 

5<0.  Where  corporation  justices  consist  of  a 
greater  number  than  four,  an  appeal  lies 
to  them  at  sessions  against  a  poor's  rate, 
althoush  there  be  less  than  four  who  are 
devoid  of  interest  in  the  question,  R.  v. 
JuMiicet  of  Essex,  i.  pi.  302. 

50-f.  But  by  9  G.  I.e.  7.  §5.  and  28  G.  3 
c  49.  justices  for  counties  shall  not  hold 
their  sessions  in  cities  or  towns  which  are 
counties  of  themselves,  &c. 
305.  By  17G.2.  c.'SS.  §  4.  **  persons  who 
find  themselves  aggrieved  oy  any  rate 
made  for  the  relief  of  the  poor,  or  who 
shall  have  any  material  objection  to  any 
person  or  persons  being  put  on  or  left  out 
^  sHch  rate ;  or  to  the  sum  charged  on 
any  person  or  persons  therein ;  may,  on 
gi%ing  reisonabfe  notice  to  the  overseen, 


appeal  to  the  next  general  or  quarter  ses- 
sions of  the  county  or  place  where  the 
parish  lies ;  but  if  it  shall  appear  that  rea- 
sonable notice  was  not  given,  the  sessions 
shall  adjourn  the  appeal  to  the  next  quar- 
ter sessions,  and  may  order  the  party  for 
whom  such  appeal  shall  be  then  deter- 
mined reasonaUe  costs." 
306.", By  17G.  2.  c.38.  §5.  **  persons  resi- 
dent in  corporations  who  have  not  four 
justices,  may  appeal  i^inst  a  poor's  rate 
to  the  next  sessions  of  the  county." 

507.  The  appeal  against  a  poor's  rate  must  be 
in  all  cases  to  the  next  sessions ;  for  1 7  G.  2. 
has  repealed  43  Eliz ,  which  left  the  ap- 
peal to  any  sessions,  R,  v.  Coode, 

i.  pi.  290. 

That   is  to   the    next   sessions    after    the 

publication  of  the  rate,  R,  v,  Micklefield, 

i.  pi.  291. 

508.  By  17  G.2.  c.  38.  §  6.  "  upon  all  appeals 
from  poor's  rates,  the  sessions  were  to 
ameni  the  rate  in  such  manner  as  to  give 
relief,  without  altering  the  rates  with*  re- 
spect to  other  persons;  but  this  is  now 
altered  by  the  statute  41  G.  3.  c.  23.  quod 
vide  infrh, 

509.  Dy  I7G.2.  c.38.  §  7.  persons  asgrie\'ed 
by  warrant  of  distress  may  apped  to  the 
next  sessions. 

510.  By  5G.2.  c.  19.  "  the  justices  in  ses- 
sions shall  cause  defect  of  form  in  every 
appeal  against  judgments  or  orders  to  be 
rectified  and  amended  without  any  costs 
or  charges  to  the  parties  concerned,  and 
after  such  amendment  shall  proceed  to  de- 
termine the  same  on  the  truth  and  merits 
of  the  case,  and  shall  examine  all  wit- 
nesses upon  oath,  and  hear  all  other  proofs 
relating  thereto." 

511.  By  17G.2.  c.38.  §  13.  •*  the  overseer's 
book,  in  which  nil  appeals  from  poor's 
rates  are  directed  to  be  entered,  shall  be 
produced  at  sessions  when  any  appeal  is 
to  be  heard." 

512.  By  41  G.5.  c. 23.  §  1.  the  sessions,  on 
appeal,  may  either  amend  the  rate,  by  in- 
serting or  striking  out  a  name,  or  by  alter- 
ing the  sum,  or  in  any  other  manner 
necessary  for  giving  relief,  without  quash- 
ing or  wholly  setting  the  rate  aside,  or 
may,  if  necessary,  wholly  (^uash  the  rate. 

513.  iy  41  G.3.  C.23.  §5.  if  the  sessions 
quash  the  rate,  they  may  order  the  sum 
charged  not  to  be  paid. 

314.  By  41  G.  3.  c.25.  §4.  the  notice  of  ap- 
peal must  be  in  writing,  and  signed  by  the 
person  giving  it  or  by  his  attorney,  and 
the  causes  ol*  appeal  he  specified  therein ; 
and  the  sessions  shall  not  examine  into 
any  other  causes  than  arc  *pccA^\cCLXWtvi\Tv. 

315.  By  43  G.S.  c.23.  §  5,  Iiv\l*v^  xV\c  v^^^^^ 
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consent,  the  appeal  may  be  heard  though 
no  notice  has  been  given. 

316.  By  43  G.3.  C.23.  §  6.  the  appellant  shall 
give  notice,  not  only  to  the  parish  officers, 
but  also  to  the  person  interested  or  con- 
cerned in  the  event  of  the  appeal. 

517.  Bv  43  G.  3.  C.33.  §8.  if  a  name  be 
struck  out,  or  a  sum  lowered,  the  session 
shall  order  any  money  previously  paid  on 
account  of  the  original  rate,  to  be  repaid 
with  reasonable  costs. 

318.  The  sesdons  have  no  authority  to  make 
apoor^i  rate;  for  they  have  only  an  ap- 
peiiate  and  not  an  original  jurisdiction  on 
this  subject ;  and  therefore,  although  upon 

auashing  a  whole  rate,  they  may  order 
lie  overseers  to  make  a  new  and  e<]ual 
rate,  yet  if  they  direct  them  by  an  original 
order  to  assess  certain  lands  by  name,  and 
all  other  lands  in  the  district  equally  by  a 
pound-rate,  such  order  is  bad,  R.  v.  Aber' 
ford  EoMt,  i.  pi.  278. 

319.  And  as  the  sessions  have  not  an  original 
jurisdiction,  an  order  directing  a  new  rate 
must  show  upon  the  face  of  it  that  it  was 
on  an  appeal,  Garrett  v.  Voot,    i.  pi.  276. 

320.  And  therefore  where  a  standing  rate 
had  been  established  in  the  parish  ror  up- 
wards of  twenty  years,  and  a  new  rate  was 
made,  which  was  appealed  against,  and  the 
sessions  quashed  the  new  rate,  and  order- 
ed the  old  rate  to  be  continued,  the  order 
was  held  bad,  for  the  sessions  had  no  au- 
thority to  make  an  original  rate,  JR,  v. 
Audlejf,  i.  pi.  279. 

321.  If  the  sessions  quash  a  rate,  upon  the 
appeal  of  several  innabitaiits,  because  per- 
sonal property  is  not  rated,  and  the  over- 
seer in  the  new  rate  tax  the  real  estate 
ten  times  more  in  proportion  to  the  per- 
sonal, the  sessions  may  quash  the  whole 
rate,  R,  v.  Shoreditch,  i.  pi.  277. 

322.  Nor  can  the  sessions  make  an  equal 
rate,  for  it  is  within  the  jurisdiction  of  the 
justices  of  peace  to  judge  whether  a  rate 
be  equal,  or  whether  proper  persons  be 
put  into  it,  JR.  v.  Canterbury,       i.  pi.  286. 

523.  And  therefore  if  a  rate  be  unequal,  or 
if  persons  are  omitted  who  ought  to  be 
inserted,  it  is  matter  of  appeal.      Id,  Ibid. 

324.  But  if  the  rate  be  made  upon  houses 
and  lands  upon  an  erroneous  principle 
with  respect  to  the  proportion  in  which 
each  should  be  rated,  the  sessions  cannot 
amend,  but  must  quash  the  whole  rate, 
R.  v.  Satidwich,  i.  pi.  128. 

325.  On  an  appeal  against  a  rate  on  the 
ground,  tliat  A.  is  not  rated  for  his  stock 
in  trade,  the  sessions  ought  to  amend  the 
rate  and  not  quash  it,  R,  v.  Ambleside^ 

i.  pi.  230. 
sse*  The  notice  of  appeal  given  to  the  over- 


seers ought  to  specify  the  names  of  the 
persons  alleged  to  be  left  out,  and  show 
that  they  are  liable  to  be  rated,  R*  v.  «Aa- 
ticet  of  Berkshire,  L  pi.  284. 

327.  If  a  person  be  rated  for  some  wood- 
lands which  he  owns  and  occupies,  and  on 
appeal,  the  sessions  find  it  as  a  fact  that 
the  said  woodlands  consist  of  timber  trees, 
they  may  strikeout  such  assessment  from 
the  rate,  and  the  court  of  king's  bench 
will  not  vacate  the  order,  although  il  ap- 
pear that  the  woodlands  consisted  o(  beech 
trees,  'which  are  not  timber,  except  by  the 
custom  of  the  county,  R.  ▼.  JdinehiHkamp' 
ton,  1.  pL  S85. 

328.  The  persons  whose  names  are  oaiitted 
in  a  rate  must  have  notice  and  be  heard 
on  the  appeal  before  the  rate  is  amended, 
by  inserting  their  names;  for  if,  upon  the 
removal  of  an  order  of  sessions  aqjudg^ng 
that  certain  persons  ought  to  be  added  to 
a  poor's  rate,  and  ordering  the  rate  to  be 
amended  accordingly,  the  sessions  omit  to 
state  that  such  persons  had  notice  or  ap- 
peared, and  were  bound  on  the  appeal,  it 
IS  fatal,  iZ.  V.  Andover,  i.  pL  S87. 

329.  But  where  a  person  is  overcharged  in  a 
poor's  rate,  the  sessions  may,  under  the 
17G.2.  c.  18.  relieve  him  on  appeal,  by 
lessening  the  sum  assessed,  on  him,  R.  v. 
Cheshunt,  i.  pi. 292. 

330.  On  an  appeal  against  a  poor's  rate  on 
the  ground  that  he  has  no  rateable  pro- 
perty in  the  parish,  the  respondents  must 
.first  establish  their  case,  R.  v.  Newbury, 

i.  pi.  295. 

531.  An  appeal  against  a  poor's  rate  on  the 
ground  that  the  appellant  was  overrated, 
the  practice  at  the  sessions  requiring  the 
appellant  to  begin  by  proving  his  case, 
which  the  appellant  refusing  to  do  the  ap- 
peal was  dismissed;  the  court  refiised  a 
mandamus  to  the  sessions  to  re-hear  the 
appeal  on  this  objection,  R.  v.  JutHces  of 
Suffolk,  i.  pi.  503. 

332.  The  justices  at  sessions  on  stating  a 
case  on  an  appeal  from  a  poor^s  rate  cannot 
permit  a  material  fact  to  be  omitted  in 
order  to  bring  a  eeneral  question  before 
the  court,  though  the  counsel  on  each  side 
consent  to  it,  R.  v.  HUl,  i.  pi.  289. 

353.  The  sessions  confirming  a  rate  on  one 
ground  will  not  render  it  valid,  if  it  be 
radically  bad  on  another,  R.  v.  Newcomb, 

i.  pi.  294. 

354.  The  sessions  on  appeal  for  not  rating 
personal  property,  must  be  satisfied  that 
the  property  belongs  to  the  person  intend- 
ed to  be  rated,  and  that  it  is  productive  of 
profit,  before  they  can  quash  the  rate, 
R,  V.  Dursley,  i.  pi.  296. 

'355.  If  a  person  give  notice  of  appeal  to  the 


DIGEST. 


[BaiiMg  in  Aid, 


qaantrtemam againit  a  poor^s  rate,  but  do 
not  enter  his  appeal,  the  sessions  cannot 
award  costs  to  the  other  party  under 
17  G.  S.  C.38.  R.  V.  Justicet  ^Euex, 
336.  By  a  local  act,  the  management  of  the 
poor  oft'  a  town  was  vested  in  certain 
persons  who  were  empowered  to  make 
ratcs^  8i|4  .lUK  af^ieal  was  given  to  the 
partj  aggrieved  to  the  town  sessions 
■pinat  every  such  rate^  and  a  further  ap- 
peal if  required  to  the  county  lessions. 
An  appeal  i^ainst  four  rates  being  entered 
at  the  Jamtuay  town  senionsfour  grounds 
of  appeal  were  specified  in  the  notice ;  the 
party  being  dissatisfied,  made  a  further  ap- 
peal to  the  county  sessions,  and  two  other 
groands  of  appeal  were  added,  the  fourth 
bein^  that  the  party  was  rated  in  respect 
of  bit  lands  in  a  highv  proportion  than 
ail  the  other  inhabitants  mentioned  in  the 
TBte ;  Hdd,  first,  that  an  appeal  against 
the  lour  rates  was  sufficient;  secondly, 
that  it  was  not  neoesury  to  give  notice 
of  appeal  to  all  the  inhabitants  named  in 
the  rate;  and,  thirdly,  that  the  appellant 
at  the  county  sesaons  must  be  confined  to 
the  original  grounds  of  appeal  at  the  town 
ni,  M,  V.  Justices  ojf  Suffolk, 

L  pi.  304. 
In  what  cases  and  how  the  proceedings 
on  a  poor's  rate  may  be  removed  by  cct' 
Horari.    (See  CEaTiOEAai.) 

PROTESTANT. 

See  OvsRSEEAS  —  Maintenance  of  Rela- 
tions. 

PRISON. 

A  prisoner  in  the  Fleet  who  rents  a  house  of 
10/.  a  year  within  the  ruh0s,  thereby  gains 
a  settlement.  Si,  Margarets  v.  SU  Mar- 
iim's,  ii.pl.  127. 

Q. 

QUAKERS. 

1.  By  S6G.2.  C.S3,  S.16.  *' nothing  in  the 
DMuriage-act  contained  shall  extend  to  nny 
marriages  amongst  the  people  called  Qko- 
kersr 

S.  The  trustees  of  a  Quaiei^s  meeling'hoiue, 
of  which  no  profit  is  made  by  the  pews, 
&C.,  are  not  rateable  to  the  poor,  R,  v. 
Woodward,  i.  pi.  200. 

QUARANTINE. 

I.  A  widow  by  residence  during  her  quaran- 
ime,  gains  a  settlement  for  herself  and 


children,  who  arc  not  emancipated,  al- 
though they  do  not  reside  with  her  during 
the  quarantine,  by  reason  of  occasional 
separation,  R,  v.  t^mg  Willenkam, 

ii.  pi.  55. 

8.  So  also  the  widow  of  a  man  who  dies 

seised  of  a  house  gains  a  settlement  by  u 

rcfiidencc  of  forty  days  in  righi  of  her 

dower,  R.  v.  Painswicke  ii.  pi.  627. 


R. 

RABBITS. 

1.  Renting  a  rabbit  warren,  though  the  party 
taking  it  have  no  interest  in  the  soil,  ex- 
cept that  of  entering  the  warren  to  kill 
the  rabbits,  is  renting  a  tenement  within 
the  statute  Car.  2.,  R,  v.  Peddlesanikide, 

ii.  pi.  137. 

2.  See  also  Kinver  v.  Stone,  ii.  pi.  12G. 

RATING  IN  AID. 

I.  The  Statutes, 
II.  7%ff  Form  of  the  Rate. 

III.  Parishes  in  the  Hundred, 

IV.  Parishes  m  the  County, 
V.  Places  liable  to  be  taxed. 


I. 

Of  the  Statutes. 

1.  By  43  Eliz.  c.  2.  §  3.  "  if  in  the  iudg- 
ment  of  two  jiutices  any  parish  is  unable  to 
maintain  its  own  poor,  they  may  rate  any 
other  of  other  parishes,or  out  of  any  parish 
within  the  hundred  in  which  the  poor 
parish  lies,  towards  the  maintenance  of  the 
poor  of  such  poor  parish.'' 

2.  By  43  Eliz.  c.  2.  §  5.  **  if  the  hundred  is 
unable,  then  the  general  quarter  sessions 
may  rate  any  other  of  other  parishes,  or 
out  of  any  parish  within  the  county  in 
which  the  poor  parish  lies,  towards  the 
maintenance  of  the  poor  of  such  poor 
parish."  • 


/ 


II. 
7^  Form  of  the  Rate, 

3,  The  order  rating  in  aid  need  only  describe 
the  parishes  generally,  and  not  the  par- 
ticular  persons  assessed,  for  the  justices 
are  only  to  assess  the  quantum,  and  then 
the  rate  is  to  be  made  by  the  overseers  of 
the  poor  parish,  R.  v.  St.  Rumbald^s, 

i.  pi.  397. 

4.  The  justices  may  tax  particular  persons 
in  aid  of  that  parish  which  cannot  rclieyc 
its  own  poor,  or  they  may  assc&%  the  wKoU 
parish  in  a  certain  »uro,  and  \«wi^  *\\.\.o 


fhAld.] 


a  levy  it  on  the  mdiviJuo!*, 
n.  ▼.  fufcAnrrft,  i.  pi.  410, 
5;  The  order  must  iho*  that  the  aita 
wnt  miiilc  by  UejiaHcet;  for  they  1 
delegate  their  authority,  and  an 
therefore  ira)  quashed,  because  the  justicet 
had  referred  their  pow(~  "" ' 


I  and  the  oveneen;  whereas  by 
•1.1EK1.  c.  3.  they  are  to  make  the  rate 
□n  all,  or  on  particular  persons,  B.  v.  St 
Peler  and  SI.  Paul,  i.  pi.  407. 

6.  For  the  justices  may  rather  charge  poj-ricB- 
lar pertom or  the lehoUparithyR.v.SnigAI' 
In,  i.  {il.  3E)!t, 

7.  But  it  must  show  that  the  contrihutine 
parish  i<  out  of  the  parifih  to  which  the  aid 
IS  given,  R.  t.  JBoroagifen,  \,  pi.  105. 

S,  So  also  it  must  state  that  the  poor  parith 
was   unable    without    assistance  to   pro- 
tHb  for  its  own  poor,  ff.v.  Little  Olen, 
i.  pi.  39S, 

9.  And  it  is  not  tufCcient  merely  to  state 
that  the  poor  parish  was  unable  to  pro- 
vide for  ittt  own  poor,  but  the  tirajiulicei, 
where  the  rate  is  on  a  parish  in  the  Jiun- 
dred,  and  Mr  imioni  where  the  rate  is  on 
a  parish  in  the  county  and  out  of  the  hun- 
dred, must  adjudge  that  the  poor  parish 
was  unable  to  moke  such  provikion,  CM- 
brt  1.  St.  Mary  Lincoln,  i.  pi.  100, 

10.  And  therefore  if  iin  order  rating  a  parish 
in  Ae  hundred  state  it  to  have  been  made 
by  (Ac  tenitmt,  it  is  bad,  Anonymota, 

L  pi.  40] 

11.  So  if  on  order  made  by  two  justices  om  . 
'  to  itote  that  the  nansh  raled  is  within  the 

hundred,  it  is  bad,  R.  v.  Boroughfen, 

I.  pi.  103. 

11,  Therefore   an   order    stating    that   the 

parishes  rated  were  within  the  county  e' 

the  city  of  Woruiieh  was  held  bad,  r^(.  Be 

nedicl  V.  St.  Peter,  i.  pi.  109. 

13.  And  a  (um  certain  must  be  mentioned  in 
the  order,  and  not  a  rale  made  at  so  much 
in  the  pound,  R.  v.  Teltcombe,    i.  pi.  104. 

14.  Therefore  an  order<of  two  justices,  ad- 
judging that  the  parish  of  St,  Mary  whs 
unable  to  maintain  its  cwn  poor,  and 
ordering  the  churchwarden  of  St,  Peter 
to  assess,  mise,  and  levy  SQL  for  the  main- 
tnining  of  the  poor  of  St.  Mary,  thouch 
bad  as  to  the  delegation  of  the  church- 
warden, was  held  good  ns  to  the  grosa 
turn,  R.  V.  St.  Peter  and  St.  Paul, 

i.  pi.  107, 

15.  For  it  is  no  objection  that  the  ordering 
a  {.TOSS  sum  may  be  unreasonable,  as  the 
inability  of  the  parith  may  ceosc  before 
the  year  expires,  R,  v.  Knighllejr, 

I.  pi.  339. 
Iff.  Soanorderilatiogiu  a  muon  for  ruing^ 
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a  parish,  that  it  did  not  paj  half  to  raueh 
to  the  poor  as  the  poor  parish  did,  h  bad, 
Anonymoui,  i.  pi.  403. 

17.  So  an  order  made  by  two  justice*  "  lo 
conlriBute  until  uie  lee  A  to  order  to  tie 
contrary,"  is  bud,  R.v.  Mar&orerugh, 

i.  pi.  400. 

IS.  But  a  rate  that  occupiert  of  land  in  the 

Earish  of  A.  shall  contribute  so/.  Bj-esr, 
y  equal  monthly  payments  to  the  parish 
of  B,,  as  long  as  B,  shall  be  ovcrburthaied 
with  poor,  and  the  parish  of  A.  have  none^ 
has  been  held  good,  R.T.Eatt^tmi, 

1.  pl.41t). 

m. 

Of  rating  Farishet  uoiiti  lie  Saiidrefi' 
19.  The  two  justices  in  exercising  thnr 
jiidjtmcnt  for  the  relief  of  a  poor  pariih, 
ought  to  tax  the  nerl  parish  withm  tfee 
hundred,  AnanyMotu,  i.  pL408> 

SO.  But  if  the  case  reifuire  it,  ihey  nmf  tax 
the  vdioi*  hundred,  SI.  Benediet  v.  AT.  A. 
ter,  t.  pi.  MS. 

31.  And  as  the  jurisdiction  of  the  tiro  jv- 
tices  only  extends  to  the  hundred,  aa  ardfer 
made  by  them  stating,  that  the  parishci 
taxed  arc  within  the  coimty  of  sucli  a  tkj 
is  bad,  for  in  cities  there  are  no  hundreih, 
except  perhaps  in  London,  whoM  vmrdt 
are  said  to  resemble  hundredi.        Id.  Hid. 


Of  rating  Farithei  within  the  Cawnly. 

33.  The  county,  that  is,  those  parishes  that 
are  not  within  the  hundred  m  which  the 
poor  pon&h  lies,  cannot  be  rated  in  aid, 
unless  the  parishes  that  are  within  tho: 
hundred  ere  unable  to  aSbrJ  relief,  j4b»- 
nt/moui,  i,  pi.  412. 

S3.  But  it  is  not  neceuaiy  that  two  justice* 
should  adjudge  the  hundred  incapable  of 
contributing  relief  before  the  sewiaiu  nUB 
charge  a  parish  out  of  the  hundred,  S.  t. 
Fercival,  i.  pi.  4 IS. 

£1.  The  sessions  may  rate  a  parish  within 

the  county  of  a  city,  although  a  city  has 

no  hundreds,  St.  Benedict  v.  St.  Peler,   - 

i.  pi.  <0B. 

95.  But  the  county  setiioni  cannot  rate  si 
parish  within  the  jurisdiction  in  aid  of 
another  parish  lyin^  within  a  Aaret^i 
which  hai>  on  exclusive  jiinMitctsoK,  B.  r. 
Holbeach,  i.pi.  4I». 


Of  the  Plaeei  KtMe  fo  he  raled. 
36.  One  vill  may  be  rated  in  aid  of  uiotbcr 
till  in  the  lumc  parish,  Anonymota, 

i.  pi.  415 


JMif^lk.Aar^ 
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ST.  Bor  ahhoag^  the  45  filii.  c.9.  only  men- 
tioQi  pcruAei^  yet  vitfi  are  within  the 
equity  of  it,  Anmmmama^  i.  pi.  415. 

S8.  So  a  parish  witnia  a  city  may  be  taxed, 
£.  V.  SU  Benedict^  i.  pi.  41ti. 

29.  So  may  a  parish  within  a  iU/uMg,  a 
fi&nfy,  a  soke,  a  wardf  or  any  other  divi- 
noD  that  i«  equivalent  or  synonymoui  to 
the  word  kumired,  R.  ▼.  MiUand^ 

L  pL  418. 

sa  So  the  inhabitant!  of  on  extra^rockial 
flmee  nm  be  rated  in  aid  of  an  adjoining 
|»rikh,  H.  V.  darendtm  Part,     I  pi.  4H. 

11.  &  P.  A.  ▼.  BcroMgkJrn,  L  pL  411. 

n  So  an  order  taxing  one  parish  in  aid  of 
cnother  is  ^ood,  although  Ciie  twfo  parishes 
together  with  others  are  incorporated  for 
the  maintenance  of  their  poor,  with  fixed 
^notaa  of  contribution  between  each  other, 
nnder  ipecial  oflBcen,  who  are  empowered 
•o  pnrrnase  land  for  the  erection  of  poor 
and  for  a  burial  ground;  there 
a  proviso  in  the  act,  in  general 
that  nothing  therein  contained, 
eboaU  extend  to  repeal  or  lessen  the 
fiovar  of  justices  of  peace  **  to  taxoamA^ 
IB  aid  of  others  by  virtue  of  43  Elix.  c2. 
«a  fiilly  as  if  thu  act  had  not  been  made," 
JLw.St.  Meiem\  i.  pi.  4S0. 

RELIEF  OF  THE  POOR. 

I.  IJke  SiahiUs. 
II.  'ne  Order  of  Relief  . 
UL  Of  deserted  Families. 
IV.  (^  Workktmses. 

I. 

The  Statutes. 

1.  By  43Eliz.cS.  ^.1.  **  the  overseers  arc 
to  sec  lo  work  the  children  of  ail  such 


parents  shall  not  be  thought  able 
Co  keep  and  maintain  their  children ;  and 
all  nuh  persons,  married  or  unmarried, 
who  liare  no  means  to  maintain  tliem- 
■chres,aad  use  no  ordinary  and  daily  trade 
of  life  to  set  their  living  by ;  to  relieve 
the  lame^  nnpotent,  old,  blind,  und  such 
other  among  them,  being  poor  and  not 
able  to  work ;  and  to  put  out  poor  cbild- 
RB  apprentices." 

2.  And  by  43Eliz.  c.S.  §2.  ^  the  overseers, 
&c.y  shall  meet  once  a  month  in  the  church, 
opon  the  Ainioy,  in  the  afternoon,  after 
divine  service,  to  take  some  good  course 
ia  the  premises." 

3.  By  43  Eliz.  c.3.  §4. ''  the  justices,  or  any 
one  of  them,  may  send  to  the  house  of 
correction,  or  common  gaol,  such  poor 
persons  as  shall  not  employ  themselves 
according  to  the  direction  of  the  over- 

»0L.  I. 


4.  By  45£li2.  C8.  $5.  '<  the  majority  of  the 
churchwardens  and  overseers,  by  leave  of 
the  lord  of  the  manor,  whereof  any  wnte 
or  common  within  the  parish  snail  be 
imrct'l,  and  hy  order  of  schsiout,  may 
build,  on  such  waste  or  common,  at  tiie 
charges  of  the  parish,  convenient  houses 
for  the  impotent  poor." 

5.  By  sCar.  1.  C.4.  §23.  ^  the  overseers, 
with  the  consent  of  two  justices,  may  set 
up  any  trade  or  manufactory  for  the 
employment  and  relief  of  the  poor." 

6.  By  19  Car.2.  c.4.  §l.  <<  the  sessions  may 
set  poor  prisoners  on  woris,  and  expend 
the  profit  arising  from  their  laibour  towards 
their  relief;  but  no  parish  shall  be  rated 
above  sixpence  a  week  on  this  account." 

7.  By  loCar.S.  c.4.  &2.  "  the  sheriff,  in 
case  of  sickness  and  diseases  among  poor 
prisoners,  may  provide  proper  places  to 
remove  them  to,  with  the  consent  of  three 
justices,"  &c. 

8.  By  19  Car.2.  c.4.  §3.  **  the  mayor,  &c., 
who  has  the  custody  of  the  gaol,  of  any 
corporation,  may,  with  the  advice  of  three 
or  more  justices  of  the  corporation,  in 
time  of  infection,  remove  the  prisoners  to 
some  convenient  place  within  their  juris- 
diction, and  may  raise  a  stock  to  set  them 
on  work,"  &c. 

9.  By  3  Will.  &  Mary,  c.  11.  §  1 1.  "  there 
shall  be  kept  in  every  parish,  at  the  charge 
of  the  piunsh,  a  book  or  books  wherein  the 
names  of  all  such  persons  who  do  or  may 
receive  collection,  shall  be  registered  with 
the  day  and  tfic  year  when  they  were  first 
admitted  to  have  relief,  and  the  occasion 
which  brought  thciit  under  that  ne- 
cessity." 

10.  \iy  3Will.&Mary,  c.ll.  §11.  "yearly 
in  JEastcr-wcck,  or  as  often  as  it  shall  be 
thought  convenient,  the  parishioners  of 
every  parish  shall  meet  in  vestry,  before 
whoii)  the  stud  book  shall  be  produced ; 
und  all  persons  receiving  collections  shall 
be  called  over,  and  the  reasons  of  their 
taking  relief  examined;  and  a  new  list 
made  and  entered  of  such  persons  as  they 
shall  think  fit  to  allow  to  receive  coUec- 
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Uon." 

11.  By  3  Will.  &  Mary,  c.ll.  §11.  «  no 
other  person  shall  be  allowed  to  have  or 
receive  collection  at  the  charge  of  the 
parish,  but  by  authority  under  the  hand 
of  a  justice  residing  in  the  parish,  or  if 
none  be  there  dwelling,  in  the  parts  near 
or  next  adjoining,  or  by  order  of  (quarter 
sessions,  except  in  cases  of  pestilentml  dis- 
eases, and  then  such  families  only  as  are 
infected." 

12.  By  8  &  9  Will. 5.  c.30.  §2.  "  cverv  ^w- 
son  who  shall  be  upon   xVkM  couo^ow 
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booki^  and  receiye  relief,  and  the  wife  and 
children  oif  such  penon,  cohabiting  in  the 
same  house,  shall  wear  a  badge,  as  de- 
scribed in  the  act,  on  pain  of  losing  the 
usual  p'lowance ;  and  if  any  parish-officer 
shall  relieve  any  person  not  having  such 
badge,  he  shall  forfeit  20«." 
Repealed  by  50  G.5.  c.53. 

13.  By  9G.  1.  C.7.  *^  no  justice  shall  order 
relief  to  any  poor  person  until  oath  be 
made  before  him  of  some  matter  which  he 
shall  judge  a  reasonable  cause  or  ground 
for  havinff  such  relief,  and  that  the  same 
person  had  applied  to  the  parish  for  re- 
lief, and  was  refused;  and  until  such 
justice  has  summoned  two  of  the  over- 
seers to  show  cause  why  such  relief  should 
not  be  given." 

14.  By  9G.  1.  c.  7.  $  s.  "  the  person  whom 
the  justice  shall  order  to  be  relieved,  shall 
be  entered  in  the  books  as  a  person  enti- 
tled to  receive  collections,  as  long  as  the 
cause  of  such  relief  continues,  and  no 
longer." 

15.  By  9G.1.  C.7.  §4.  *' the  churchwardens 
and  overseers,  with  the  consent  of  the  pa- 
rishioners assembled,  on  notice,  in  the 
usual  manner,  for  that  purpose,  mapr  pur- 
chase or  hire  any  house  or  houses  m  the 
parisli,  and  contract  with  any  person  for 
maintaining  the  poor  therein. 

16.  It  has  been  determined  on  this  clause  of 
the  statute,  that  it  is  not  necessary  that  all 
the  churchwardens  and  ovcrbeers  of  a  pa- 
rish should  concur  in  contracting  for  the 
maintenance  of  the  poor ;  for  that  a  majo- 
rity of  them,  pursuing  the  direction  of  the 
statute,  have  tlii.<  power,  and  that  the  act 
of  the  majority  shall  be  binding  and  oper- 
ative against  the  minorUy,  R,  v.  Beetton. 

i.  pi.  475. 

17.  By  9  Q.  I.  c. 7.  §  4.  "  poor  persons  refus- 
ing to  be  maintained  in  such  iiouse  shall  be 
put  out  of  the  book,  and  shall  not  be  en- 
titled to  relief  from  the  parish." 

18.  By  9G.I.  c.  7.  64.  *'  where  a  parish  is 
too  small  to  purchase  or  hire  such  house 
for  the  poor,  two  such  parishes,  with  the 
consent  of  the  majority  of  their  respective 
parishioners,  and  with  the  approbation  of  a 
justice,  may  unite  in  purchasing  or  hiring 
such  house  for  the  maintenance  of  their 


poor 
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19.  By  9G.I.  C.7.  §4.  «  and  poor  persons 
belonging  to  the  respective  parishes  so 
uniting,  who  shall  refuse  to  be  lodged  and 
maintained  in  such  house,  shall  be  put  out 
of  the  collection  book,  and  not  be  entitled 
to  relief." 

20.  By  9  G.  1.  c.  7.  §  4.  "  the  churchwardens 
and  overseers  of  any  parish,  with  the  con- 

sent  of  tho  major  part  of  parishioners 


where  such  house  shall  be  purchased  or 
hired,  may  contract  with  the  overseers  of 
any  other  parish  for  the  maintenance  of 
their  poor." 

21.  By  9  G.  1.  C.7.  §  4.  ^'  and  in  case  any  poor 
person  shall  refuse  to  be  so  maintained,  he 
shall  be  put  out  of  the  book,  &c." 

22.  Butby  9  G.  I.e.  7.  $4. ''no  poor  person, 
his  children,  or  apprentices,  shall  acquire  a 
settlement  in  the  parish  to  which  he  shall 
remove  to  be  maiatained  in  such  poor 
house." 

29.  By  16G.2.  C.18.  ''justices  may  act  in 
matters  for  the  relief  and  maintenance  of 
the  poor,  although  they  are  chargeable 
with  the  rates." 

24.  By  17G. 2.  c. 38.  "overseers  may  act 
alone  for  the  relief  and  maintenance  of  the 
poor  in  places  where  there  are  no  chuidi« 
wardens." 

25.  By  9  G.  5.  c.  37.  $  7.  "  if  any  churchwar- 
den or  overseer  shall,  knowingly,  make 
payments  to  the  relief  of  the  poor  in  base 
or  counterfeit  money,  or  in  otncr  than  the 
lawful  money  of  ^reo/^ri^om,  he  shall  for- 
feit not  less  than  1  Of.  nor  more  than  SOt." 

26.  By  30  G.  3.  c.  49.  "  any  justice,  plmi- 
cian,  surgeon,  or  apothecary  authori&ecf  by 
such  justice,  or  the  officiating  clei^man 
uf  the  parish,  authorised  as  aforesaid,  may 
at  all  tmies  in  the  day-time  visit  the  work- 
house, and  examine  the  state  and  condi- 
tion of  the  poor  tliercin,  and,  if  there  be 
cause  of  complaint  may  certify  the  same  to 
the  next  quarter  sessions,  who  shall  order 
the  grievance  to  be  redressed." 

27.  By  30  G.  3.  c.  48.  §  2.  "  if  the  poor  are 
afflicted  by  an^  contagious  distemper,  the 
justice  of  the  division  may  afford  immediate 
relief." 

28.  But  this  act  shall  not  extend  to  incorpo- 
rated districts. 

29.  By  36  G.  3.  c.  23.  "  the  overseers,  dthcr 
by  a  majority  at  a  vestry  meetings  or  by  an 
order  from  a  justice,  may  distribute  and 
pay  collection  and  relief  to  indnstrious 
poor  persons  at  their  own  houses,  if  they 
be  in  ill  health  or  bad  circumstances, 
although  such  poor  persons  may  refuse  to 
go  into  the  work-house." 

30.  By  36  G.  3.  c.  25.  justices  may  order 
relief  to  be  given  to  poor  persons  at  their 
own  houses. 

31.  By  36  G.  0.  c.  23.  tlie  cause  of  a£fbrding 
such  relief  must  be  stated  in  the  order. 

32.  This  act  not  to  extend  to  incorporated 
districts. 

33.  Justice  to  order  parochial  relief  to  debt- 
ors in  such  gaols  as  are  not  county  gaols, 
not  exceeding  6d,per  diem,  61  G.3.  c,  160. 

§1,2. 

34.  Overseers  may  cause  legal  settlement  of 
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debtor  to  be  ascertained,  but  order  of  ro-  \ 
ncfnd  to  be  suspended  while  debtor  is  iai- 
prisoned,  58G.  3.  c.  I6a  $5. 

55.  Order  of  removal  to  l)e  served  on  the 
oreneers  of  the  poor  of  prisoner's  {Kiriiih 
who  shall  repay  tne  expense  attending  the 
papper,  and  in  case  or  refusal  the  money 
adranoed  to  be  levied  by  cKstress,  Id. 
54,5. 

56.  Appeal  allowed  to  quarter  sessions. 
Aaf.  $6. 

37.  Id  case  pauper  has  no  legal  settle- 
ment in  Engjtand  or  Wtdety  allowance  shall 
be  pud  out  of  county  rate,  Id,  §  7. 

n.  Property  in  goods,  ftc,  provicted  for  the 

me  or  the  poor,  to  be  vested  in  overseers, 

not  to  repeal  provisions  in  local  acts, 

550.S.C137.  $1. 

99.  Parish  officer  may  cause  goods,  &e.,  to  be 

marked.  Id,  §  8. 
<0.  Pienalty  not  less  than  l/.,  nor  more  than 
tfIL,  on  persons  buying  or  receiving  into 

Em  any  property  provided  for  the  poor 
parish  officers,  or  defacing  marks.  Id. 

41.  On  non-payment  of  penalty,  oflfbndcrs  to 
be  committed  to  ctoI  for  not  exceeding 
two  calendar montns,  Id»ibid, 

Persons  absconding  with  workhouse  pro- 
perty, upon  being  convicted,  shall  be  com- 
mitted to  gaol  for  three  calendar  months. 
Id.  ibid, 

Maik  or  stamp  on  articles  to  be  evidence 
of  the  right  of  property :  cuch  mark,  &c., 
not  to  be  put  on  the  outside  of  wearing 
apparel.  Id.  Und. 

44.  The  time  for  which  justices  may  order 
relief  to  poor  persons  at  their  own  homes 
extended  to  any  period  not  exceeding 
three  months  from  date  of  order,  BSG.^. 
e.157.  §5. 

45.  Justices  making  snch  orders  may  direct 
die  -payment  of  the  relief  to  be  discon- 
tinued. Id.  ibid. 

49.  Limitation  of  allowance  in  certain  cases, 
Id.%A. 

47.  Penons  guilty  of  misbehaviour  in  work- 
houses may  be  committed  for  any  period 
not  exceeding  twenty-one  days,  55  Q.  5. 
C157.  §5. 

48.  Persons  having  the  management  of  the 


poor,  not  to  be  concerned  in  contracts, 
ftc,  whilst  in  office :  penalty  100/.  Ex- 
ceptions in  certain  cases,  55  6.  J.  c.  1 57.  §  6. 

49.  riotice  of  contracts  for  supplying  work- 
houses to  be  inserted  in  one  or  more  news- 
papers previous  to  meeting  of  overseers 
to  eater  into  contracts,  55  G.3.  c.  157.  §  7. 

50.  Confining  the  poor  by  chains  or  mana- 
cles unlawful,  56  G.  5.  c  139. 


incorporated  parishes  without  previous  ap- 
plication to  visitor,  59  G.  5.  C.12.  §27. 

52.  Oveneers  empowered  in  certain  cases  to 
give  relief  by  \*ay  of  loan  onl}',  59  0.5. 
c.12.  §29. 

53.  Pensions  for  service  in  the  nav}',  army, 
&c.,  may  be  assigned  in  certain  cases,  where 
relief  has  been  ^ven,  for  the  indemnity  of 
parishes.  Pension  assigned  to  be  paid  to 
churchwardens,  &c.  Such  assignments 
void  by  death  of  pensioner  before  the  dny 
of  payincnt,  59  G.  3.  c.  12.  §  30. 

54,  Justices  may  order  payment  to  overseers 
of  the  pensions,  &c.,  of  persons  leaving; 
their  families  chargeable,  59  G. 3.  c.  1 2.^  3 1 . 

55,  Justices  empowered  to  order  payment  of 
seamen's  wages  for  indemnity  of  parishes, 
where  wife  or  family  of  seaman  became 
chargeable  to  parish,  59  G.  3.  c.  12.  $  32. 

II. 


Of  the  Order  of  Relief  . 

56.  Parish  officers  are  bound  to  take  care  of 
casual  poor ;  and  if  a  person,  not  a  parish 
officer,  takes  care  ot  a  person  coming 
within  that  description,  and  for  whom  the 

Earish  officers  would  be  liable  to  provide, 
c  has  a  right  to  recover  against  them  the 
expenses  incurred  on  such  an  occasion, 
Simmont  v.  Wilmott,  i.  pi.  475. 

57.  Overseers  of  the  poor  are  bonnd  to  en- 
deavour to  find  work  for  the  able-bodied 
poor  who  are  out  of  employment,  R.  v. 
Collctt,  i.  pi.  477. 

58.  Qtuere,  Whether  the}'  can  legally  give 
relief  to  sucli  person,  otherwise  than  by 
setting  them  to  work  and  paying  them  for 
their  labour.  Id.  ibid. 

59.  One  order  of  relief  of  poor  prisoners  can- 
not be  made  on  the  two  statutes  of  43  Eiiz. 
c.  2.  and  1 9  Car.  2.  c.  4.  Eaton  Bridge  v. 
WcstcrJiam,  i.  pi.  458. 

60.  Poor  persons  cannot  be  relived  out  of 
their  own  parishes ;  and  therefore  if  a  poor 
person  be  settled  at  A.  but  reside  at  B.  an 
order  made  on  the  overseer  of  yf .  to  relieve 
the  pauper  in  the  parish  of  B,  is  bad, 
Gypton  V.  Raoistock,  i.  pi.  459. 

61.  An  order  of  relief  must  state  that  the 
person  in  whose  favour  it  is  made  is  a  poor 
and  impotent  person,  R,  v.  Hayworth, 

i.  pi.  460. 

62.  The  sessions  cannot  order  the  new  over- 
seers to  pay  to  the  old  overseers  monies 
expended  in  law  charges,  R,  v.  Cliicfteiter^ 

i.  pi.  46L'. 

65.  An  order  upon  overseer.^  to  pay  so  much 

money  to  a  surgeon,  for  taking  care  of  :i 

pauper,  is  bad,  R.  v.  Smith,  i.  pi.  Iftl 


51.  Cases  in  which  relief  may  be  ordered  by  I  64.  An  order  of  two  justices,  m^e  w\tOTv  "^v. 
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overseer,  to  pay  monejr  to  a  woman  for 
mining  a  poor  inhabitant  of  the  town 
wfafle  he  was  ill  in  gaol^is  bad>  R.  v.  Wood- 
sterton,  i.  pi.  465* 

65.  An  order  may  be  made  to  relieve  and 
take  care  of  a  servant  whose  limb  is  frac- 
tured by  a  fall  when  sitting  on  his  master's 
wa^on,  for  such  an  object  is  considered 
as  casual  poor  in  the  parish  where  the  ac- 
cident happens,  and  the  overseers  are 
liable  for  the  expenses  of  his  support  and 
cure,  and  not  his  master,  Neivbif  v.  Wilt' 
iMre,  i.  pi.  469. 

€6,  A  pauper  being  casually  in  the  parish  of 
A.  met  with  an  accident,  which  disabled 
her,  and  required  immediate  medical  as- 
sistance. The  constable  of  that  parish  im- 
properly removed  her  to  her  own  (which 
was  the  adjoining)  parish,  and  sent  to  the 
surgeon  of  that  jpamh  to  attend  her:  Held, 
that  it  was  the  duty  of  the  parish  officers 
of  A.  to  have  taken  the  pauper  to  the 
nearest  convenient  house  in  A.  and  to 
have  provided  medical  assistance  there, 
and  tnat  they  could  not,  by  improperly 
removing  her  to  another  parish,  relieve 
themselves  from  the  liability  which  the  law 
had  in  the  first  instance  cast  upon  them, 
and  that  they  were,  therefore,  liable  to  pay 
the  surgeon^s  bill,  TomUnton  v.  BenUm, 

i.  pi.  596. 

67.  An  order  of  relief,  beginning  **  We,  two 
of  his  majesty's  justices  of  the  peace,  &c., 
whose  hands  and  seals  are  hereunto  set," 
&c.,  is  good,  although  it  be  not  said  in  the 
order,  that  it  was  made  under  hand  and 
seal,  iZ.  V.  Woodsterton,  i.  pi.  465. 

68.  An  order  of  relief  need  not  aver  that 
the  justices  who  made  it  lived  in  the  pa- 
rish, or,  that  there  were  no  justices  living 
in  it;  for  upon  this  subject  the  statute 
5  &  4  Will.  5.  c.  1 1.  §  11 .  IS  only  directory. 
Rid.  i.  fjl.  464. 

69.  But  an  indictment  for  disobeying  an 
order  of  relief  must  directly  and  pointedly 
allege  the  service  of  the  order  on  the 
party  charged  with  disobeying  it,  R.y. 
Moirkouse,  L  pi.  470. 

70.  An  order  of  relief,  whether  made  by  the 
teuton  or  by  one  justice,  must  state  that  it 
was  made  upon  oath,  that  the  pauper  or 
some  person  on  his  or  her  behalf  had  ap- 
plied to  the  overseers  in  some  parish  meet- 
ing for  relief;  that  relief  had  been  refused; 
and  that  the  overseers  had  been  summoned 
to  show  cause  why  it  had  not  been  granted, 
R,  v.  Winship,  i.  pi.  466. 

71.  But  it  seems  that  the  court,  in  supix>rt 
of  an  order  of  relief,  will  intend  that  the 
oath  was  made,  and  that  the  overseers 
were  summoned^  imlcss  the  contrary  ap- 

pears;  for  that  the  words  of  the  9G.  1.  c.  7. 


in  this  respect,  are  only  direcUny^  to  the 
justices,  and  do  not  concern  their  juris- 
diction. Ibid,,  i.  pl«  466.  n. 

72.  No  appeal  lies  against  an  order  of  re- 
Uef;  for  the  justice  and  the  sessions  have 
concurrent  jurisdiction,  JS.  v.  North  Shields, 

I,  pi.  468. 

75.  An  order  of  maintenance  may  be  made 
on  tbe  parish  in  which  a  bastard  is  settled, 
in  relier  of  the  parbh  in  which  the  moth^ 
is  settled,  and  to  which  she  had  taken  it 
for  nurture,  R.  v.  Hemlington,    i.  pL  467. 

74.  This  species  of  relief  may  be  ordered  by 
one  justice  only,  i.  pl«  467.  fi. 

75.  On  an  order  of  relief,  "  to  pay  unto  the 
said  S.  F.  the  sum  of  Is.  6d.  weekly, 
and  every  week,*'  &c.,  the  sum  thus  or- 
dered to  be  paid  b  due  at  the  beginning 
of  the  week,  R.  v.  Feamley,      i.pl.  471. 

76.  Where  a  bastard  child  is  bom  m  a  pa- 
rish, and  the  parents  neglect  to  provide 
necessaries  for  its  sustenance,  the  parish 
officers  are  obliged  to  afford  it  relief, 
without  an  order  of  justices  for  that  pur- 
pose. Hays  V.  Bryant,  i.  pi.  472. 

77.  If  a  statute  direct  a  poor-house  to  he 
built,  and  that  when  built  the  poor  of  that 
district  shall  be  under  the  management  of 
the  guardians  appointed  by  the  act,  the 
county  magistrates  have  no  jurisdiction 
afterwards  with  respect  to  the  said  poor, 
R.  V.  Keer,  i.  pi.  474. 

78.  In  what  manner  the  families  of  wHitia^ 
men  shall  be  relieved  see  Militia-men  and 
SOLDIEBS,  i.  I^.  479.  &c. 

III. 
Of  reUemng  deserted  Families. 

79.  By  7  Jac.  1.  c.4.  §  8.  "  persons  nmmng 
away  from  their  families,  and  leaving  them 
on  the  parish,  are  incorrigible  rogues  ;  and 
if  cither  man  or  woman  shall  threaten  to 
run  away  and  leave  their  families  on  the 
parish,  tne  same  being  proved  by  two  wit- 
nesses, on  oath  before  two  justices,  Uiey 
shall  be  sent  to  the  house  of  correction, 
unless  they  give  security  to  the  parish.*' 

80.  By  5  G.  1.  C.8.  "  the  churchwardens  and 
overseers,  where  any  wife,  child,  or  chil- 
dren shall  be  so  lefl,  on  application  to, 
and  by  warrant  of,  or  order  trom,  two  jus- 
tices, shall  seize  so  much  of  the  eoods  and 
chattels,  and  receive  so  much  of  the  rents 
and  profits  of  the  lands  and  tenements  of 
the  husband,  father,  or  mother,  as  the  two 
justices  shall  direct,  for  and  towards  the 
discharge  of  the  parish  and  relief  of  the 
family ;  and,  on  the  order  being  confirmed 
at  sessions,  the  goods  may  be  disposed  of, 
and  the  rents  received  as  the  court  shall 
direct." 
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81.  An  order,  founded  on  the  above  statutes, 
fboald  state  ko»  muck  of  the  goods  or 
reots  of  the  fugitive  should  be  seized  by 
the  parish  officers,  and  the  subsequent  or- 
der of  confirmation  by  the  sessions,  should 
specify  the  quantum  of  relief  to  be  appro- 
priated out  of  the  go(xls  and  rents  so 
seised,  and  limit  a  pmod  for  such  appro- 
priation, StaUe  V.  Ihjtauy  i.  pi.  457. 

8i.  Sed  muere^  Whether  sudi  a  protpccHve 
order  is  good,  and  whether  it  ought  not  to 
be  oonfined  to  expenses  already  incurred 
by  Che  parish.  Ibid,  text, 

tS.  A  common  soldier  billeted  in  a  different 
parish  from  that  in  which  his  family  re- 
sides, is  not  a  vasrant,  as  running  away 
from  his  fiimily,  uthough  he  is  able  and 
refiise  to  maintain  them,  and  they  become 
cfaaraeable  to  the  parish :  but  tnis  case  is 
provided  for  by  the  19  G.5.  c.  79.,  The  Sol- 
&r*a  case,  i.  pi.  456. 

&r  MiUTiA-MXM  and  Soldixbs, 

i.  pi.  479.  &c, 

REMOVAL  OF  THE  POOR. 

I.  The  Statute$. 

II.  Authority  of  tie  Justices. 

III.  TkeSfyle  of  the  Justices. 

IV.  Cf  the  Omplaint. 
V.  qr  the  Examiuation. 

VI.  O/theAdjudieatum. 
VII.  Direction  of  the  Order. 
VIII.  BescrtpHon  of  Parties. 
IX.   Of  Passes. 
X.  Suspending  the  Order, 
XL  Camceiling  the  Order. 
XI L  Returning  after  Removal, 

XIII.  Orders  unappealed  against, 

XIV.  Removal  after  Appeal. 
XV.  Persons  immovable. 

XVI.  J^^peaL 

I. 

Of  the  Statutes. 

1.  By  15  &  14  Car.  9.  c.  12.  **  upon  complaint 
by  the  overseers  to  one  justice,  within  40 
inys  after  any  person  shall  come  to  settle 
in  a  tenement  under  the  value  of  10/.  a 
year,  is0O  justices  of  the  diviuon  where 
socli  person  is  likely  to  become  chargeable 
may,  by  warrant,  remove  such  person  to 
the  place  of  his  last  legal  settlement.*' 

S.  By  15  &  14  Car.  2.  c.  12.  §5.  "  if  such 
person  shall  refuse  to  co,  or  shall  not  re- 
nuin  in  the  parish  to  wnich  he  is  removed, 
bat  shall  return  of  his  own  accord  to  the 
parish  from  whence  he  was  removed,  a 
justice  where  the  offence  shall  be  com- 
mitted mav  send  such  person  to  the  house 
of  comsction  as  a  vagabond." 

3.  By  IS  &  14  Car.  2.  c.l2.  §3.  "  if  the 
o\ef'seers  of  the  parish  to  which  such  per'  I 


son  shall  bo  so  removed  refiise  to  receive 
him,  a  justice  mnjr  bind  such  overseer  to 
the  assizes  or  sessions  to  be  indicted  for 
his  default." 

4.  By  5  Will. 3.  c.  1 1.  §  10.  «  officers  refus- 
ing to  receive  a  pauper  removed  by  war- 
rant of  two  justices,  shall  forfeit  Si.  to  the 
use  of  the  poor,  to  be  levied  t^  distress." 

5.  By  1 7  0. 2.  c  5.  **  persons  who  shall  un- 
lawfully return  to  the  parish  from  whence 
they  are  legally  removed,  shall  be  deemed 
idle  and  Jisordcrlv  persons,  and  may  be 
committed  to  the  house  of  correction  for 
one  month." 

6.  By  33  G.  3.  c.  54.  §  26.  the  charges  of 
removing  a  pauper  certificated  by  a  bene- 
fit society,  snail  be  defrayed  by  the  parish 
in  which  he  is  settled. 

7.  By  sz  G.  3.  c.  S5,  anv  constable  or  other 
I>eace-officer,  who  shall  neglect  to  execute 
an  order  of  removal,  may  be  fined  40ff. 

8.  By  55  G.  3.  c.  101.  no  person  shall  be 
removed  until  actually  chargeable. 

9.  By  35  G,  3,  €.101.  justices  may  suspend 
orders  of  removal  if  the  pauper  be  unable 
to  leave. 

IC.  Paupers  ordered  to  be  removed  may  be 
conv^ed  by  other  persons  than  church- 
wardens or  overseers,  54  G.  5.  c  1 70.  $  10. 

11.  Justices  may  remove  chargeable  poor, 
bom  in  Scotland^  Ireland,  &c.,  although 
they  have  not  committed  any  act  of  va- 
grancy, 59  G.  3.  c.  12.  §  33. 

12.  Scotch  and  Irish  vagrants  may  be  re- 
moved without  being  whipped  or  impri- 
soned, 59  G.  3.  c.  12.  §34. 

IL 

Authority  of  the  Justices. 

13.  B^  16G.  2.  c.  18.  justices  may  act  in 
thev  respective  junsdictions,  notwith- 
standing they  are  rated  to  the  taxesL 

14.  But  it  must  appear  upon  the  face  of  an 
order  of  removal,  that  the  justices  mak- 
ing it  have  jurisdiction,  R.  v.  Chilvers 
Coton,  ii.  pi.  789. 

1 5.  Two  justices  uoiy  return  a  person  biougbt 
by  a  constable  without  warrant  into  the 
parish,  R,v,  Banbury,  iL  pi.  774. 

16.  The  authority  of  the  justices  must  ap- 
pear upon  the  face  of  an  order  of  removal, 
Walton  V.  Chesterfield,  ii.  pL  775. 

17.  Therefore  an  order  directed  to  the  over- 
seers of  Bedworth,  in  the  county  of  War^ 
wick,  and  to  the  overseers  of  uie  parish 
of  Soiv,  in  the  county  of  the  city  of  Cbtwn- 
try,  stating  that  the  complaint  had  been 
made  by  the  overseers  of  Bedworth  •*  unto 
us,  &c,,  two  of  his  mjijcsty's  jubtices  for 
the  county  aforetaid^*  il  u  «i  tvuWiVj^  ^ox  "\X. 
Joes  not  appear  on  the  face  o^  \t  xWx.  ^« 
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jasdcet  had  jurisdictioD;  it  not  diMinctly 
appearing  for  which  of  the  two  counties 
of  Warmck  or  Coveniry  they  were  autho- 
rized to  act,  R,  V.  Cfiuvert  CoUm^ 

ii.  pi.  789. 

18.  So  where  an  order  "  WiiU  to  wit,"  was 
du^Mtcd  to  the  oyerseers  of  Donhead^  in 
the  county  of  WUti^  and  to  the  overseers 
of  Moor  CritcheU,  in  the  county  of  Doi^ 
tety  stating  that  complaint  had  been  made 
by  the  overseers  of  IJonhead^  in  the  coun- 
tf  of  WUU  aforesaid,  to  us,  &c.,  two  jus- 
tices of  ihe  iM  cottnitf,  it  was  held  a  nul- 
lity, for  there  being  two  counties  men- 
tioned before,  they  ought  to  have  ex- 
pressly stated  for  which  of  the  counties 
they  were  justices,  IL  v.  Moor  Critehdl^ 

ii.  pi.  790. 

19.  The  justices  cannot  send  a  pauper  to  an 
extra-parochial  place  which  has  not  the 
face  of  a  parish,  BrideweU  y.  derkentoell, 

ii.  pi.  776. 

20.  Nor  to  a  hamlet  within  a  parish  unless  it 
is  a  township  or  vill,  E,  v.  Tamwortk^ 

ii.  pi.  785. 

21.  Nor  to  a  place  which  does  not  maintain 
its  own  poor,  R.  v.  Swalc&ffe,   ii.  pi.  786. 

22.  The  justices  cannot  remove  a  pauper 
fiomvci  extra-parochial  place,  Forest  of 
Dean  V.  lAnton,  ii.  pl.777. 

3^  The  justices  may  send  a  woman  to  her 
master  with  whom  she  lived  as  a  hired 
servant,  R,  v.  Gravesend,  ii,  pi.  778. 

24.  The  justices  must  remove  a  pauper  to 
the  place  of  his  last  legal  settlement ;  for 
they  cannot  order  the  parish-officers  of 
such  place  to  relieve  him  in  the  parish 
where  he  resides,  Cfypton  v.  Ravistock, 

ii.  pi.  779. 

25.  Where  the  unemancipatcd  daughter  of 
an  Irishman,  not  having  acquired  any  set- 
tlement of  his  own  in  England,  became 
pregnant,  being  unmarried,  and  as  such, 
was  actually  chargeable  under  5SQ»5. 
c.  101.  §  C. :  Held,  tliat  this  did  not  make 
the  father  and  the  rest  of  his  family  re- 
rooveable  by  a  pass  into  Ireland  under 
59  6.  J.  C.12.  §jj.,  but  that  the  daugh- 
ter might  bo  removed  by  an  order  to  tne 
place  of  her  birth  in  England,  R.  v.  White- 
hamm,  ii.  pL793. 

96.  Where  a  district  previouslpr  extra-paro- 
<  chial  was,  by  an  act  of  parliament,  made 
a  township,  and  it  was  provided,  that  from 
thenceforth  it  should  maintain  its  own 
poor,^  and  repair  its  own  roads,  and  have 
the  like  powers,  privileges,  and  immuni- 
ties, and  be  subject  to  the  same  regula- 
tions as  other  townships  within  the  county: 
Held,  that  this  clause  was  prospective 
ouI>^^  nnJ  that  a  bustard  boi  n  wilnin  the 
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district  previously  to  the  passing  of  the 
act  was  not  settled  there^  R,  t.  (kUmere, 

n.  pL794. 

27.  The  justices  cannot  make  an  order  of 
removal  "  to  continue  till  the  next  ses- 
«on,"  Braitar  v.  Usle^,  ii.  pi.  780. 

28.  If  the  two  iustices  make  an  order  ini« 
providently,  they  may  grant  a  iufersedem^ 
Pancras  y.  Rumboid,  u.  pi.  781. 

29.  A  single  justice  may  receive  the  com- 
plaint Si  the  overseer,  but  two  iusticea 
must  make  the  order  of  removal,  J2.  r* 
Westwood,  iL  pi.  789. 

30.  And  such  order  must  be  signed  by  the 
two  justices  in  the  presence  of  each  othcfy 
R.  V.  Howarth,  iL  pi.  899. 

51.  But  an  order  of  removal  ngned  nj  two 
justices  separately,  and  in  difierent  comi- 
ties, is  only  wndable  and  not  void,  B.  v. 
Slot/old,  iL  pL  788. 

52.  An  alteration  made  in  an  order  of  re- 
moval by  one  justice  in  the  presence  of 
Uie  other,  does  not  vitiate  the  order;  as 
an  alteration  made  by  one  of  the  magis- 
trates unmediately  after  the  order  was 
siened  by  both,  but  in  the  presence  of  the 
other,  and  before  it  was  delivered  to  the 
parish-officers  to  be  executed,  althoagh  it 
was  not  re-sealed  and  re-delivered  by  the 
justices  after  the  alteration ;  for,  by  Lord 
Kenyon,  such  p,n  alteration  would  not 
vitiate  a  much  more  serious  instnunent 
than  this ;  a  warrant  by  which  the  life  of 
a  person  is  to  be  decided,  i2.v.  Uanwimo^ 

ii.  pL  787. 

33.  The  two  justices  cannot  remove  more 
than  one  family  by  the  same  order,  d^ir- 
ton  V.  Compion,  iL  pi.  785. 

34.  If  a  pansh  lie  within  two  counties,  and 
an  overseer  be  appointed  by  the  justioei  of 
one  of  the  counties,  any  two  justices  sw 
remove  a  pauper  into  that  part  of  the  parish 
for  which  no  overseer  is  particularly  ap* 
pointedj  for  as  to  this  purpose,  the  person 
chosen  by  the  one  county  is  the  overseer  of 
the  whole  parish,  i2.  v^Mcretal,   iL  pl.784» 

35.  Dut  if  two  justices  make  an  order  of  re- 
moval improvidentlj^,  they  may  supersede 
the  order,  Pancras  v.  Rumhold,  iL  pi.  781. 


III. 


The  Style  of  the  Justices. 

36.  An  order  of  removal  need  not  state  that 
the  justices  were  of  the  i&viswn  where  the 
pauper  lived;  for  the  stat.  13 &  14 Car. 9. 
c.  1 2.  is  in  this  respect  only  directory,  Ano* 
nymous,  u.  pL795. 

37.  But  before  the  statutes  of  26  G.  2.  c.  27. 
and  7  G.  3.  c.  21.  it  was  necessary  to  state 
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ooe  of  the  justices  ligniog  id  order  of  fe- 
moral to  be  of  the  quaruaif  A&ngktcn  v. 
fi^BloK,  ii.  pi.  797. 

36. 1  he  justices  must  be  styled  in  the  order 
*JM$iices  ofiAtpeaee"  JL  v.  U^om^ 

li.  pi.  796. 
39.  And  they  must  be  styled  justices  of  the 
peace  "  in  and  fob  the  county ;  for  an 
ofder  stating  them  to  the  justices  of  the 
peace  in  the  county  only,  b  bad,  R.  v. 
OwUam^  ii.  pi.  798. 

40L  So  if  an  order  be  directed  to  the  officers 
ci  two  different  parishes  and  the  justices 
be  stated  to  be  justices  *'for  the  county 
i^teami;^  it  is  bad.  12.  v.  Stepneif, 

u,  pi.  799. 
41.  Therefore  an  order  directed  to  the  over- 
of  BedwortJk^  in  the  county  of  War' 
nekt  and  to  the  overseers  of  Sow,  in  the 
ooan^  and  city  of  Coventry,  stating  that 
Gomplaint  had  been  made  by  the  over- 
seers ot  Bedworth,  **  to  us,  &c.,  two  of  his 
Bugesty's  justices/or  the  county  aforesaid," 
was  held  a  nullity ;  because  it  does  not 
distinctly  appear  for  which  of  the  two 
coonties  they  were  appointed  to  act,  R.  v. 
Oilmen  CoUm,  ii.  pi.  789. 

F(»r  where  two  counties  have  been  men- 
fioiied  in  an  antecedent  part  of  im  order 
«f  removal,  the  justices  making  the  order 
state  themselves  to  be  justices  of  the 
county ;  it  not  being  sufficient  to 
describe  themselves  justices  of  the  peace 
in  and  for  the  Ma%d  county,  ulthougn  the 
propeff  county  be  named  in  the  margin, 
and  be  also  mimed  /asl  before  such  dcscrip- 
Cioa  of  the  justices^  R,  v.  Moor  Critchcll, 

ii.pl.  790. 
48.  Bat  an  order  of  removal  stating  the  jus- 
tices to  be  justices  of  the  |)cace  in  and  for 
the  county,  by  tJie  common  appellation 
of  the  coun^,  as  "  S/iropshire"  instead  of 
"  Salop"  is  sufficient,  R,  v.  Maddey, 

ii.  pi.  800. 
44.  So  where  two  justices,  in  an  order  re- 
moving Ann  Day  from  Andovcr,  in  the 
county  of  Southampton,  to  Lambourn  in 
in  the  county  of  Berks,  stated  themselves 
to  be  "  tiK'o  of  his  majesty's  justices  of  the 
peace  for  the  lH>rougri  or  town  and  parish 
of  Andover,"  &c.,  it  was  held  good,  R.  v. 
Andover,  ii.pl.  801. 

IV. 

Of  the  Complaint* 

45.  An  order  of  removal  must  state  that  it 
was  made  upon  complaint ;  for  it  is  the 
complaint  that  gives  the  Justices  authority 
to  remove,  and  is  therefore  not  matter  of 
toriri  oniVf  Imt  of  substance,  Ji^.  v.  Hareley, 

I/,  pi.  Hi  1 . 


46.  And  therefore  the  sessions  cannot 
amend  thu  defect  under  the  5  G.  S.  c.  19. 
Great  Bedwin  T.  WUcot,  ii.  pJ.  819. 

47.  The  order  must  not  only  state  that  it 
was  made  on  complaint  but  that  it  was 
madeon  the  complunt  oftheparisk'oMeers, 
Weston  Rivers  v.  St»  Peter* s,      it.  pT.  803. 

48.  But  if  the  order  refer  to  the  person  by 
whom  the  complaint  was  made,  it  is  suf- 
ficient, R,  V.  Kidderminster,        ii.  pi.  804. 

49.  And  it  has  been  held,  that  an  order  of 
sessions  beginning  **  upon  hearing  the 
appeal  of  Burcot,*'  shall  be  intended*' the 
itihahiiants  of  Burcot'*  R,  v.  Burcot, 

ii.  pi.  941. 

50.  And  the  justices  can  only  remove  thoie 
persons,  of  whom  the  parish  officers  com- 
plain as  likely  to  become  chargeable»  R-  v. 
Xewington,  ii.  pi.  807. 

51.  An  order  of  removal  made  upon  com- 
plaint, that  M.  S.  the  wife  of  IK.  &,  who 
18  absent  from  her  is  come  to  inhabit,  &c. 
and  is  now  with  child  which  is  likely  to 
be  bom  a  bastird,  aUjudffiog  the  said  Jf.  S, 
to  be  actually  chargeable  was  held  suf- 
ficient in  form,  although  the  complaint 
did  not  state  that  the  pauper  was  actually 
chargeable,  R.  v  Inskip  with  Sowerhy, 

iLpL814. 

52.  And  order  of  removal  made  on  the  com- 
plaint of  the  churchwardens  and  overseen 
of  the  borough  of,  &c.,  is  good;  for  though 
a  borough  luay  consist  of  several  parishes, 
and  so  uncurtain  to  which  parish  the  order 
relates,  yet  that  shall  not  be  intended, 
Macclesfield  v.  LetUifrUh,  ii.  pi.  802. 

53.  An  order  directed  to  the  parish  officers 
of  two  parishes,  stating,  that  "  whereas 
complaint  has  been  niailc  by  you  unto 
us,"  &c.,  without  stating  which  of  the  two 
parishes  made  the  complaint,  is  good; 
for  if  both  comi)Iain,  it  must  be  upon  the 
complaint  of  the  right  parish,  Spalding 
v.  St.  John  Baptist,  ii.  pi.  805. 

.34.  And  the  complaint  must  be  necessarily 
intended  to  be  made  by  that  parish,  which 
was  aggrieved  by  the  residence  of  the 
pauper,^  i/brjtoii  v.  Henficld,     ii.  pi.  809. 

55.  An  order  of  removal  was  stated  to  be 
made  **  upon  hearing  the  diffiirences^  al- 
legations, and  proofs,"  &c.,  and  the  court 
held  the  order  bad,  for  these  words  are 
not  tantamount  to  a  complaint,  Shagford 
V.  North  Bovey,  ii.  pL  806. 

56.  An  order  of  removal  also  must  show, 
that  the  [icrsons  to  be  removed  by  it 
actually  came  into  the  parish,  and  en- 
deavoured to  settle  there,  R,  v.  Souths 
Marston,  ii.pl.SlO. 

57.  Therefore  when  an  order  set  forth,  that 
"  H.  Tate  and  his  v.vVe  Ao   endca\>o\ir  Vo 
intrude  into  the  yaribh  oli,  &.C.,  wft^  ^^ 
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'  Hkehr  to  become  chargeable,"  it  was 
quasned;  for  unless  they  had  actually 
come  into  the  parish,  there  could  not  be 
anv  likelihood  of  their  becoming  charge- 
able, R.  V.  Graff  ham,  ii.  pi.  808. 

51.  An  order  of  removal  need  not  state  in 
terms, that  the  complaint  was  made  an  oath, 
i?.  v.  Standuh,  ii.  pi.  812. 

59.  For  if  the  order  state  **  upon  due  pr<^ 
thereof  we  do  adjudge,**  &c.,  it  is  sum- 
dent.  Ibid,  notit. 

V. 

Of  the  Examination, 

BO,  Persons  complained  of  ought  to  have 
notice  of  the  complaint,  and  to  be  heard 
against  it  before  they  are  removed;  for 
though  it  is  not  absolutely  necessary,  it 
is  fit  It  should  be  done.  Anonymous, 

ii.pl.  815. 

61.  Th«  examination  must  be  taken  by  the 
same  two  justices  who  sign  the  order  of 
removal,  A.  v.  Wyket,  ii.  pi.  818. 

6S.  And  they  must  take  the  exammation, 
and  sign  the  order  in  the  presence  of  each 
other,  R,  v.  Howarth,  ii.  pi.  822. 

63.  Therefore  an  order  of  removal,  stating 
that  the  examination  was  taken  "  before 
tt#,  or  one  of  us,*'  is  bad.  Ware  v.  Stan" 
stead,  ii.pl.  816. 

64.  So  also  an  order  of  removal  made  by 
two  justices  in  the  presence  of  each  other, 
on  an  examination  taken  and  transmitted 
to  them  by  justices  of  another  county, 
is  bad  I  although  such  examination  be 
verified  by  oath  that  it  was  duly  taken, 
R.v.  Coin  St.  Aldmn*s,  ii.  pi.  82 1 . 

65.  Formerly  the  general  declarations  of 
a  pauper  respecting  his  settlement,  were 
admitted  in  evidence  to  prove  his  settle- 
ment, R.  v.  Bury,  ii.  pi.  825. 

S.  P.,  if.  V.  iSl  Sepidckre,        ii.  pi.  826. 

66.  Uut  now  if  two  justices  take  the  ex- 
amination  of  a  pauper  relative  to  his  set- 
tlement, but  do  not  remove  him,  and  the 
pauper  afterwards  die  or. become  insane, 
two  other  justices  cannot  remove  his 
fiunily  on  such  examination,  R.  v.  Eris' 
twetf,  ii.  pi.  828. 

67.  Nor  is  an  ex  parte  examination  in 
writing  of  a  pau(>er,  taken  on  oath  before 
two  magistrates  for  the  purpose  of  re- 
moving him  to  the  place  of  his  settlement, 
admissible  evidence  upon  an  appeal  against 
an  order  of  reuioval,  on  the  ground  of  the 
pauper  having  absconded  between  the  notice 
of  appeal  and  the  trial  of  it  before  the 
qnarter  sessions,  although  the  respondents 
had  used  due  diligence,  but  without  effect, 
to  procure  the  attendance  of  the  pauper 

A>  a  wj'inejis,  be  not  tmving  beeu  heard  of 


from  the  time  of  his  absconding,  E.  t. 
Newnham  Courtney,  ii.  pl«  8*9- 

68.  Neither  the  hearsay  of  a  pauper  who  is 
dead,  nor  his  ex  parte  examination  taken 
in  writing  before  magistrates  touching  hia 
settlement,  are  admissible  evidence  of  such 
settlement,  after  his  death,  R.  v.  Ferry- 
bridge,  «•  pl-  831- 

69.  Therefore  where  the  question  was 
whether  the  pauper  was-  settled  by  Irirth 
at  Chadderton,  and  he  deposed  on  his  ex- 
amination that  he  had  heard  his  mother, 
who  had  been  dead  some  years,  say  that 
she  was  relieved  by  the  pari^  of  Chrndder^ 
ton,  the  evidence  being  hearsay  was  inasU 
missible,  R.  v.  Chadderton,         iL  pl.  83a 

70.  So  where  the  examination  of  the  paimer 
stated  "  that  her  husband  had  informed  ker 
before  he  died,  that  his  last  le^  settle- 
ment was  at  Abergwilly,  by  biriBe  and 
service  by  the  year  to  one  /.  H,  there** 
it  was  held  inadmissible,  as  was  also  the 
husband's  examination  before  his  death, 
in  which  he  had  positively  sworn  that  hb 
settlement  was  at  Abergwilly,  R.  v  Mer^ 
gwiUy,  ii.  pl.  85«- 

71.  But  it  seems  that  the  dymg  declaration* 
of  a  pauper  on  his  death  bed  respectinj^ 
his  settlement  are  good  evidence;  for 
such  testimony  is  uniformly  received  in 
criminal  cases,  R.  v.  Bury,  ^     li.  pL  825. 

72.  But  an  order  of  removal  siened  by  two 
justices  separately,  and  in  dinerent  coun- 
ties, is  not  void,  but  only  voidable  bv  appeal 
to  the  next  sessions,  R.  v.  Stot/old, 

ii,  pl.  788. 

73.  It  is  not  necessary  to  state  in  an  order 
of  removal,  that  the  pauper  was  sum- 
moned, R.  V.  Wyies,  ii.  pl.  819. 

74.  It  is  not  necessary  in  all  cases  to  state 
that  the  pauper  was  examined ;  but  if  it 
can  be,  it  is  fit  it  should  be  so,  tbouj^ 
not  absolutely  necessary,  Anonymous, 

ii.pl.  815. 

75.  Therefore  an  order  stating,  «  Whereas 
we,  the  said  justices,  upon  examination  rf 
the  premises  upon  oath,  and  other  circnn- 
stances,  do  adjudge,  &C.,**  is  good,  H.  t. 
Bagworth,  u.  p>.  825. 

76.  &  also  an  order  stating  that  it  was  made 
on  due  examination  is  good,  without  stat- 
ing that  the  examination  was  o»  oath, 
Mungerhunger  v.  Warden,^        iL  pl.  817. 

77.  So  also  an  order  stating  it  to  have  been 
made  upon  due  consideration  instead  of 
examination,  is  good,  R.  v.  Fetherton, 

ii.  pl.  820. 

78.  So  also  an  order  of  removal  of  three 
children  under  the  age  of  seven  years, 
stating,  **  we  the  said  justices,  upon  due 
proof  mad^  thereof,  as  well  upon  the  ex- 

l      amination  of  E/izabeth  their  grandmother. 
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&C.  is  goody  R.  V.  Buckle- 
bmry,  ii.  i)l.  8S4. 

79.  A  pauper  who  refuses  on  bis  examination 
to  answer  a  proper  question,  may  be  com- 
mitted by  the  niagi»tratcs  "  until  he  shall 
answer,"  R,  ▼.  Jackson^  ii.  pi.  8'27. 

VI. 
Of  ike  AdJmdkaHoiu 

80.  The  justices,  in  an  order  of  removal, 
innst  expresslj  adjudge,  that  the  place  to 
which  the  pauper  is  ordered  to  be  removed, 
is  the  place  of  his  last  legal  settlement, 
^*uy  ▼•  Anindelj  ii.  pi.  835. 

In  •  Tnerefbre  where  a  ion  was  removed  to 
'  the  parish  of  Middiekam^  on  an  adjudica- 
tioD  diat  MiddUham  was  the  last  legal 
settlement  of  the  father^  the  order  was 
quashed;  for  the  settlement  of  a  father 
is  not  absolutely  necessary  to  the  scttlc- 
meDt  of  hb  son,  JS.  v.  MiddUham^ 

ii.  pi.  84S. 

So  where  the  justices  ordered  the  pauper 

to  be  removed  to  A,  at  the  place  of  his 

iHt  legal  settlement ;  for  this  is  no  adju- 

dkation  that  A,  is  so,  R»  v.  Wettwood, 

iL  pi.  849. 

So  where  the  adjudication  was  tnat  the 
parties  were  likely  to  become  chaneable, 
witfaoot  saying  to  which  parish ;  for  the 

'  UBOvAi  is  not  expressed,  and  it  cannot  be 
implied;  an  express  adjudication  being 
necessary  in  some  words  or  other,  Uffadm 
T.  CSffAytiofi,  ii.  pT.  8  5 J. 

S4.  So  an  order  reciting,  **  Whereas  B,  is, 
Of  iStf  are  credibly  informed^  the  place  of 
hb  legal  settlement,"  was  quashed ;  for  it 
oii|^t  to  have  been  dbtinctiy  averred  that 
B*  was  the  place  of  the  pauper's  last  legal 
settlement,  Trowbridge  v.  IVeston, 

ii.  pi.  834. 

85.  The  words  **  legal  settlement,*'  and 
"  last  legal  settlement,**  are  said  to  have 
been  held  of  the  same  import;  because 
by  every  new  settlement  the  preceding 
settlement  b  discharged.       Id,  tbid,  notit, 

86.  But  an  order,  **  aud  we  do  also  adjudge 
that  the  latt  legal  place  of  the  said  A,  B, 
b  at  C  in  the  county  of  D."  leaving  out 
the  word  tetilement,  is  bad,  R.  v.  WamhUly 

ii.  pi.  852. 

87.  So  the  order  must  adjudge  that  the 
persoos  were  likely  to  become  chargeable; 
for  stati^  them  as  complained  ot  by  the 
parish-officers  as  likely  to  become  charge- 
able, is  not  sufficient,  Suddlecomb  v.  Bur- 
waMkf   ^  iL  pi.  858. 

88.  And  if  the  person  to  be  removed  be  a 
certificate  person,  the  justices  must  adjudge 
that  he  u  actually  chargeable^  Maiden  v. 
FItiu'ick,  •}.  pi  S59. 


89.  But  such  an  order  b  good  without  stat- 
ing that  the  certificate  was  allowed,  R,  v. 
Newton^  ^  ii.  pi.  841. 

90.  An  order  of  removal,  adjudging  a  pauper 
to  be  last  legally  settled  in  the  parish  of 
A^  and  orderini;  him  and  hit  family  to  be 
removed,  b  ba^  because  non  conttat  who 
are  his  familv,  R,  v.  Johnton,    ii.  pi.  837. 

91.  But  an  order  adjudging  a  pauper  to  be 
settled  at  the  parish  of  A^  and  ordering 
him  and  hit  wife  and  his  ton  of  one  vear 
old  to  be  removed  to  the  said  parish,  b 
good,  Hobey  v.  Kingtbury,         ii.  pi.  851. 

9S.  An  order  of  removal  to  remove  a  wife, 
^  and  whereas,  on  oath  made  bv  the  said 
E,  F^  it  appears  that  her  husband  was 
last  l^ally  settled  at  IT.;  these  therefore, 
&c."  b  bad ;  for  there  is  no  adjudication 
that  the  husband  was  last  legally  settled  at 
H.f  R.  V.  Hackney^  ^    ii.  pi.  836. 

95.  An  order  of  removal  stating  that  the 
person  to  be  removed  **  will  become 
chargeable  if  permitted  to  abide,"  is  bad, 
Anonymoutf  ii.  pi*  843. 

94.  An  order  adjudging  that  the  peiion  '^^  b 
likely  to  become  chai^geable,  as  we  are  in- 
formed," b  hadf  R.  v.  Wallham  Maami, 

iL  {uf.  844; 

95.  An  order  stating  that  the  pauper  b  set- 
tled at  such  a  parish,  **  according  to  our 
knowledge,"  b  bad,  R,  v.  St,  Mary  Ottery, 

iL  pi.  846. 

96.  An  order  of  removal  stating,  that  ^  on 
examination  we  do  believe  the  same 
to  be  true,"  without  making  an  adjudica- 
tion, b  bad,  Stallingburgh  v.  Haxhay, 

ii.  pi.  848. 

97.  An  order  stating  that  the  pauper  may 
become  chargeable,  is  bad,  Teeiby  v.  W&' 
lerton^  iL  pi.  850. 

98.  So  an  order  stating  that  the  nauper  b 
likely  to  become  char^^eable,  witnout  say- 
ing to  what  parith^  is  bad,  Ufculm  v. 
Clitthydon^  n.  pi.  853. 

99.  But  an  adjudication  that  the  paupers 
have  become  chargeable,  imports  that  they 
are  chargeable  to  the  parish,  R,  v.  H(miton, 

iL  pL  854. 

100.  So  also  in  an  order  the  words  "  who 
are  likely  to  become  chargeable"  amount 
to  an  adjudication,  R,\.Rocktnl,  ii.  pi.  845. 

101.  A  conditional  order,  as  an  order  to 
remo^'C  a  poor  man,  **  except  he  find  s^ 

^nirity  to  be  allowed  by  the  said  justices," 
b  bad,  Oakham  v.  WhUtletea,  u.  pi.  840. 
108.  An  order  of  j^tices  removing  nurse 
children  to  their  derivative  tetUementt, 
without  taking  notice  of  the  deaths  or  ad- 
judging the  place  to  which  tliey  are  re- 
moved to  be  the  settlement  of  their  pa- 
rents,  is  good,  R,  v.  BiicAleburu, 
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[VII.  IXruiioH^tke  Ot^er. 


H0.  Aa  order  remoying  a  wife  to  her  maiden 
eettiement,  vrithout  stating  that  her  hus- 
buiid  was  dead,  or  that  he  could  not  be 
found,  or  that  he  had  not  gained  a  settle- 
ment, is  good,  R.  V.  Ryion,       H.  pi.  855. 

S.  P.  JR.  V.  Higher  Walton^    ii.  pi.  lis. 

See  also  R.  y.  Hinxwortk^     ii.  pi.  115. 

See  also  R,  y.  Leigh,  ii.  pi.  116. 

See  also  12.  y.  WwxUford,     ii.  pi.  lis. 

See  also  R.  y.  Hedtor,  ii.  pi.  1 1 9. 

104.  So  an  order  of  remoyal  of  /.  S,  and  B. 
Ms  wife,  made  upon  the  examittatum  of  the 
wife,  adjudging  that  they  lalefy  came  into 
the  parish  of  Jt,,  and  are  likely  to  become 
chaiigeabie  to  it,  and  were  last  legally 
eettled  in  Jf.,  is  good  upon  the  face  of  it, 
and  coiiclusiye  upon  the  parish  of  M.  as 
to  the  marriage  and  settlement  of  the  bus* 
band  and  wife ;  so  that  upon  a  subsequent 
remoyal  of  the  wife,  describing  her  as  B, 
8.f  eingie  woman,  from  M,  to  B,,  the  pa^ 
rish  oiM.  cannot  show  in  evidence  that 
the  marriage  was  null  and  yoid,  R.  y. 
Binegar,  ii.  pL905. 

105.  An  order  for  the  remoyal  of  a  married 
woman  (not  stating  her  to  be  such)  and 
her  children  to  F.,  adjudging  that  the 
lawful  settlement  of  her  and  her  children 
is  in  Y^  was  held  well,  without  adjudg- 
ing that  F.  was  her  husband's  settlement ; 
and  proof  by  the  mother  of  the  husband 
that  he  gained  a  settlement  in  Y,  by  hiring 
and  service  was  held  sufficient  without 
calling  the  husband ;  although  it  appeared 
that  he  was  in  this  country,  R.  y.  Ytpuity, 

ii.  pi.  857. 

106.  An  order  of  removal  made  by  two  jus- 
tices, upon  the  examination  of  the  pauper 
taken  by  one  of  them,  pursuant  to  stat. 
49.  G.  5.  c.  124.  ^  4.,  need  not  state  the 
special  circumstances  of  taking  the  exa- 
mination, &c.  R,  v.  Souik  Lynn, 

ii.  pi.  858. 

107.  An  order  of  removal  must  state  the 
name  of  the  pauper,  or  describe  him  as  a 
person  whose  name  is  unknown,  SottiheU 
y.  NeedweU,  ii.  pi.  86S. 

VII. 

The  Direction  of  the  Order, 

106.  By  Stat.  54G.  3.  c.  170.  paupers  ot- 
dered  to  be  removed,  may  be  conveyA 
by  other  persons  than  churchwardens  or 
overseers.  ^ 

109.  An  order  of  removal  must  be  directed 
to  the  officers  of  the  parish  from  which 
the  paupers  are  removed,  St,  Georges  v. 
St.Oiave'i,  ii.pl.  861. 

J  J  0,  But  if  it  be  directed  to  the  officers  of 


both  parishes,  the  additioo  of  the  wrong 
parish  is  only  surplusage,  SpcMng  r.  A. 
John  Baptist,  ii.  pi.  805. 

111.  But  if  the  overseers  of  A.  are  to  re- 
move, and  the  overseers  of  B,  ure  to  re- 
ceive the  pauper,  and  the  order  be  di- 
rected ''  to  the  overseers  of  the  parishes 
of  A.  and  B.*'  ordering  them  both  to  re- 
move and  receive  the  pauper,  it  is  bad, 
Bedwick^s  case,  ii.  pi.  959. 

112.  So  if  an  order  be  directed  to  the  con- 
stable only,  he  may  refuse  to  obey  it; 
but  if  he  remove  the  pauper  under  it,  the 
removal  is  good,  R,  v,  fVangford, 

ii.  pL  86a 
117.  An  order  of  removal  was  directed  to 
the  churchwardens  and  overseers  of  the 
parish  of  L,  In  fact,  L,  was  a  yill,  and 
there  were  no  churchwardens  in  it :  held, 
that  the  word  "  churchwardens"  midit 
be  rejected  as  surplusage,  and  that  3ie 
sessions  might,  under  the  statute  5  G.  S. 
c  1 19.  ^  1.,  amend  the  order  by  inserting 
in  it  **  or  vill,"  R,  y.  AndunJi,  ii.  pi.  %S6. 

1 14.  An  order  directed  to  both  parishes  con- 
junctively, without  saying  which  is  to  re^ 
move  and  which  to  receive,  is  bad,  .fl^. 

field  v.  Barmtead,  ii.  pi.  862. 

115.  An  order  directed  to  the  parish  officers 
of  different  counties,  and  the  justices  atyl- 
ing  themselves  of  the  county  aforenad^  no 
county  being  named  in  the  margin,  is  bad, 
R,  v.  Stepney,  ii.  pi.  865. 

116.  But  where  "the  borough  of  Leeds** 
stood  in  the  margin  of  an  order  of  re- 
moval, and  the  direction  was,  **  to  the 
churchwardens  and  overseers  of  the  town- 
ship of  Holbeck  in  the  smd  borough,'*  it 
was  held  good ;  for  the  margin  is  to  be 
considered  as  a  part  of  the  order,  R,  y. 
Holbeck  m  Leeds,  ii.  pL  864. 

117.  An  order  of  magistrates  was  (urected 
to  the  parish  of  }V,  in  the  county  of 
Rutland,  and  also  to  the  parish  of  M,  in 
the  county  of  Leicester,  and  the  words 
^  county  of  Rutland**  were  then  written 
in  the  margin,  and  the  magistrates  were 
in  a  subsequent  part  of  the  order  described 
as  justices  of  the  peace  for  the  eoumtw 
aforesaid;  held,  that  it  thereby  sufficiently 
appeared  that  they  were  justices  for  the 
county  of  Rutland,  R.  v.  St.  Maru  Lei- 
cester, ii.  pf.  791. 

118.  And  an  order  of  removal,  directed  to 
tlie  parish  officers  "  of  the  parish,  town- 
ship, or  division  of  A**  seems  good,  R, 
y.  Uherstone,  ii.  pL  865. 

119.  An  order  of  removal  directed  to'* the 
parish  of  Poole  or  town  and  county  of 
Poole**  is  sufficient,  though  the  proper 
name  of  the  parish  be  St,  James  in  Poole; 
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there  iidiig  no  other  poriih  in  the  town 
flod  county  of  Pooky  A,  v.  TopfAam^ 

il  pi.  551. 

vni. 

DucnpUon  cfthe  Parties. 

ISO.  An  order  of  remond  which  includes 
children  muft  state  their  respective  ages, 
Jr.  ▼.  Trvniy  im  Chetter^  ii.  pi.  867. 

191.  An  order  of  removal  must  state  the 
mame  of  the  pauper  removed,  or  describe 
liiBS  as  a  persoo  whose  name  is  unknown, 
Sautkdi  T.  NeedweU^  ii.  pi.  868. 

ISS.  The  i^es  of  children  must  be  set  out 
when  thej  are  removed  to  their /o/A^f 
aeidemenit  but  need  not  when  they  are 
rumoved  to  their  own  tcitiement$,  R,  v. 
Be^enttaliy  ii.  pi.  869. 

1  S3.  But  to  render  a  description  of  the  a^ 
of  cfaiMren  unnecessary.the  place  to  which 
tkey  are  removed  must  lie  expressly  ad- 
judnd  to  be  the  place  of  their  last  legal 
secueoieat,  R.  v.  Vfculme,        ii.  pL  870. 

IX. 

0/  Pattee. 

ISI.  For  the  removal  of  persons  under  va- 
g^wmi  p€u$ei,  see  VAoaANTB, 

ii.  p.  694  to  706. 


X. 

Suspending  the  Order. 

itS»  By  35  G.3.  c.  101.  §  s.  any  order  of: 
removal  or  vagrant  pass  may  be  suspended 
on  its  being  made  to  appear,  that  the  uarty 
to  be  removed  or  passed,  is  unable  to 
travel  by  reason  of  sickness  or  other  in- 
firmity, or  that  it  would  be  dangerous  for 
him  or  her  so  to  do. 

196.  The  suspension  and  the  subsequent 
permission  to  execute  it,  arc  to  be  en- 
dorsed cm  the  order  or  pass,  and  no  act 
done  by  the  pauper  or  vagrant  between 
the  tufpensk>n  and  removal,  shall  have 
any  cffinrt. 

lt7.  By  35  G.  5.  c.  101.  S  8.  the  charges  in- 
curred by  the  suspension,  shall  be  paid  by 
the  parisb  to  which  the  pauper  or  vagrant 
u  removed. 

ua.  By  5S  G.3.C.  101.6  9.  if  such  chai^gcs 
be  not  paid  within  three  days  after  de- 
mand, and  there  be  no  notice  of  appeal, 
they  may.  be  levied  by  distress. 

IS^.  And  if  the  parish  be  in  the  iurisdiction 
of  another  magbtrate,  he  shall  back  the 
warrant  for  execution. 

isa  In  all  cases  where  any  order  of  removal 
or  vagrant  pass  shall  be  suspended,  any 
other  justice  of  the  coudik  or  place  where ; 


snch  removal  or  pass  shall  be  made,  may 
order  the  same  to  be  executed,  &c., 

49  G.3.C.1S4.§  1. 

131.  In  case  execution  of  order  of  removal 
suspended,  the  time  of  uppealins  against 
sucn  order  shall  be  computed  from  the 
time  of  serving  such  order,  and  not  from 
the  time  of  mudng  removal, 

49  G.S.  e.lS4.§9. 

1S9.  Order  of  removal  suspended  in  case 
of  sickness,  may  also  extend  to  other 
persons  named,  in  the  order  to  prevent 
the  separation  of  a  family, 

49G.5.  c.  If4.§9. 
155.  Any  ma^strate  may  take  the  examin- 
ation of  an  infirm  pauper  as  to  his  settle- 
ment, and  report  to  petty  sessions, 

49  G.5.C194.§4. 

1S4.  And  if  the  justice  refuse  to  back  the 

warrant,  the  court  of  king's  bench  will 

grant  a  mandamus  ;  for  in  this  ease  he  acts 

ministerially  only,  R.  v.  Xynaston, 

ii.  pi.  876. 

135.  Where  husband  and  wife  and  their 
children  were  removed  to  thdr  settle- 
ment, and  the  order  was  suspended  as  to 
the  husband,  until  it  should  be  made  to 
appear  that  he  was  sufficiently  recovered 
to  be  able  to  travel,  the  wife  and  children 
being  removed  after  his  death,  without 
any  subsequent  order  removing  the  sus- 
pension of  the  first  order,  is  no  reason 
for  the  sessions  to  quash  that  order  on 
appeal,  nor  to  quash  another  order  for 
payment  of  the  charges  of  such  suspen- 
sion, R,  V.  EnglefieUh  ii.  pi.  880. 

136.  By  25  G.  3.  c.  101.  $2.  if  the  costs 
and  charges  exceed  so/.,  the  order  to  pay 
may  be  appealed  against,  &c.  &c. 

137.  But  nothing  in  this  act  shall  alter  or 
abridge  the  power  of  justices  to  pass  or 
punish  vagrants  under  17  G.S.  C.5.,  ex- 
cepting only  as  to  suspending  the  pass. 

138.  A  party  a^rieved  by  an  order  of  jus- 
tices, directing  payment  to  the  amount  of 
above  2o/.  of  the  costs  and  charges  of  the 
suspension  of  an  order  of  removal,  under 
Stat.  SSG.Z.  cloi.  ^2.  may  appeal  to 
the  next  sessions,  though  he  omit  to  give 
notice  of  such  his  appeal  within  three 
days  a^ter  the  demand  of  such  costs  and 
charges,  R,  v.  Bradford^  ii.  pi.  877. 

159.  Under  the  stat.  55  G. 3.  c.lOl.  §S. 
an  order  of  justices  suspending  an  order 
of  removal,  on  account  of  sickness,  may 
be  made,  though  the  p&uper  were  not 
brought  before  tfie  justices  at  the  time  of 
making  such  order,  R.  v.  Everdon^ 

ii.  pi.  878. 

140.  The  power  given  to  magistrates  under 
35  G.J.  c.  101.  §2.  of  ot Acr\tv^\\ve A\ax^t^ 
il  J  ciu-jcd    during  iht  bus^icuvvow  viv    'aw 
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[XIII.  Orden  of  Removal' 


order  of  removal  to  be  paid  by  the  parish 
to  which  the  order  is  made,  is  confined  to 
to  two  cases  only, — the  death  or  remo?al 
of  the  pauper ;  and  therefore,  where  a 
pauper  during  the  suspension  of  an  order 
of  removal  became  irremovable  in  conse- 
(uieDce  of  an  estate  descending  to  him  : 
Hdd,  that  such  a  case  was  not  within  the 
act,  and  that  the  pauper  not  having  been 
remoTed,  no  order  for  the  payment  of  any 
charges  incurred  during  the  suspension 
of  the  original  order  of  removal  could  be 
made,  R,  v.  Choffford,  ii.  pi.  88 1 . 

141.  An  order  at  removal  was  made  and 
suspended  on  the  same  day,  by  reason  of 
the  infirmity  of  the  pauper.  She  lived 
three  years  afterwards,  and  no  notice  of 
the  order  of  removal  was  served  on  the 
parish  to  which  she  was  to  be  removed 
under  the  order,  until  after  the  death  of 
the  pauper :  Held,  that  the  notice  of  the 
order  not  having  been  served  within  a 
reasonable  time,  the  order  of  removal  was 
a  nullity,  B.  v.  Lampeter,         ii,  pi.  88i. 

XI. 
CancelUng  the  Order, 

142.  The  parish  in  whose  favour  an  order 
of  removal  is  made  may  by  consent  aban- 
don it  without  waiting  to  appeal  to  the 
sessions,  and  having  it  quashed  there.  And 
after  such  order  cancelled  by  the  remov- 
ing magistrate,  with  the  consent  of  both 
parishes,  before  the  time  of  appeal,  an- 
other order  made  by  them,  removing  the 
paoper  to  a  different  parish,  was  held 
goody  B,  V.  Diddlebury,  ii.  pL  907. 

XII. 
Returning  after  Removal, 

143.  B;fU3&  14  Car.2.  c.«.  §  3.  <<  pauper  re- 
tnromg  of  his  own  accord  to  the  parish 
from  whence  he  was  removed,  may  be  pu- 
nifihed  as  a  vagabond,*' 

144.  An  order  of  removal  only  prevents 
the  person  removed  from  returning  in  a 
state  of  vagrancy ;  and  therefore  if  such 
person,  on  his  return  to  the  parish  from 
whence  he  was  removed,  take  a  tenement 
of  the  yearly  value  of  ten  pounds,  he 
cannot  be  punished  on  the  above  statutes, 
R,  V.  FiOongley,  ii.  pi.  887. 

1 45.  The  warrant  of  commitment  of  a  pau- 
per for  returning  after  removal  must  be  on 
the  statute  of  1 7  G.  2.  c.  5.;  and  it  must  pur- 
sue the  words  of  the  act;  and  therefore  such 
a  warrant  committing  a  man  to  the  house 
of  correction,  "  there  to  remain  until  dis- 
charged by  due  course  of  law,"  is  bad : 

/or  the  words  of  the  statute  are,  "  there 


to  be  kept  to  hard  labour  for  any  time 
not  exceeding  one  month,"  Baldwin  v. 
Blackmore^  iL  pi.  885. 

146.  If  on  n  vagrant  search  apoor  man  con- 
fess himself  settled  in  a  different  parish, 
and  two  justices  remove  him  accordingly, 
and  he  immediately  returns,  yet  he  can- 
not, on  this  confession  of  the  fact,  be  com- 
mitted under  1 7  G.  9.  c.5.;  for  there  must 
be  a  regular  charge  made  against  such  an 
offender,  and  he  must  be  summoned  in 
order  to  be  heard  on  that  chaiige,  R„  v. 
Angel,  ii.  pi.  884. 

147.  But  the  justices  may,  after  a  convic- 
tion, commit  a  pauper  who  returns  after 
an  order  of  removal,  although  the  order 
be  quashed  at  sessions,  if  on  certiorari  it 
be  sdfirmed  in  the  king's  bench,  R,  v.  Hall, 

ii.  pi.  885. 

148.  A  conviction  on  the  statutes  of  13&  14 
Car.  2.  c.  12.  and  17  G.  2.  c5.  must  state 
the  parish  to  which  the  pauper  returned, 

R.  V.  Cole,  ^*JP''  ®*^* 

149.  A  conviction  stated  that  plaintiir  having 
been  brought  before  a  magistrate,  oa  an 
information  charcin^  him  with  having  up- 
lawful  Iv  returned  without  a  certificate  to 
a  parish  from  which  he  had  been  removed. 
and  that  upon  that  occasion  he  confessed 
himself  guilty:  Held,  that  this  convicdon 
was  good  upon  the  face  of  it,  and  that  it 
was  not  necessary  to  state  in  it  expressly 
any  act  of  vagrancy,  it  being  for  the  party 
convicted  to  show  in  his  defence  that  he 
did  not  return  in  a  state  of  pauperism, 
Mann  v.  Davers,  ii.  pi.  888* 

XIII. 
Orders  of  Removed  not  appealed  againsL 

150.  An  order  of  removal,  if  not  appealed 
from  to  the  next  sessions,  becomes  final 
and  conclusive,  R,  v.  Hinjcworth, 

ii.pl.  895. 

151.  Therefore  where  two  persons,  by  the 
names  of  **  George  Wise  and  Jane  lus 
wife,'*  were  removed  from  Newbury  to 
Enbom,  and  the  parish  of  Enbom,  having 
neslected  to  appeal,  removed  the  woman 
(who  was  not  m  fact  Wis€^%  wife),  by  the 
name  o(Jane  Moor,  from  Enborn  to  SO* 
Chester,  who  appealed;  it  was  held  that  the 
first  removal  being  unappealed  from  was 
conclusive,  and  that  Enbom  was  therd>y 
estopped  from  saying  that  she  was  not 
Wise^s  wife,  R,  v.  Sitchester,     ii.  pi.  892. 

152.  Therefore  if  a  pauper  be  removed  by 
an  order  of  justices,  he  cannot  be  removed 
to  a  third  parish  without  appeal,  J?,  v. 
Chipping  Farringdon,  li.  pi.  889. 

153.  6o  an  order  of  removal  to  a  parish 
consisting  of  several  townships,  is  binding 
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on  the  township  to  which  it  ii  delivered, 
if  not  oppealea  from,  B,  v.  Kirby  Stc 
pken^  ii.  pi.  894. 

154.  Thus  wrbere  a  pauper  was  removed  to 
the  parish  of  Stepnry,  instead  of  to  the 
township  of  SpUalJleld*  in  the  parish  of 
SicpneVf  and  Stepney  neglected  to  appeal, 
it  was  field  to  be  conclusii'e  on  Stepney, 
and  to  fix  the  pauper  there  as  the  place 
in  which  he  was  Ia«t  legally  settled,  Spi" 
iaifUldi  V.  Bromley,  ii.  pi.  890. 

1 55.  So  an  order  removing  a  certificate- 
person  is  conclusive  if  unappealed  from, 
R.  ▼.  EaUng,  ii.^  pi.  897. 

156.  So  an  order  removing  a  wife  is,  if  un- 
appealed from,  as  conclusive  as  if  the  hus- 
band himself  had  been  removed  with  his 
wife,  although  the  husband  is  not  in  fiict 
•ettJcd  in  the  pariih  to  which  his  wife  is 
removed,  R>  v.  Towcetter^         ii.  pi.  898- 

157-  And  being  conclusive  that  thepUce  to 
which  the  pauper  is  removed  is  tne  place 
of  bis  Uut  legal  settlement,  a  new  settle- 
ment can  only  be  gained  by  some  act 
altogether  subsequent  to  his  removal, 
R.  V,  Kenilworthy  ii.  pi.  900. 

158.  But  an  order  of  removal  is  only  con- 
dutfve  to  those  who  are  mentioned  in  it ; 
io  that  if  only  the  father  and  mother  be 
removed  thereby,  the  question  relative  to 
the  settlement  of  thdr  children  is  still 
open,  R.  V.  Southoram,  ii.  pi.  899. 

159.  It  is  conclusive  as  to  the  fact  of  mar- 
riage, and  even  as  to  afler-bom  children, 
R.  v.  Woodchetier,  ii.  pi.  891. 

160.  And  also  as  to  all  settlements  derived 
firom  the  parties  removed,  R,  v.  St.  Alary 
Lambeth,  ii.  pi.  902. 

161.  If  therefore  9^  feme  eovert  be  removed 
by  an  order  of  two  justices,  from  A,  to  B. 
describinc  her  as  **  uddow,**  and  there  be 
no  appeal  again&t  it,  it  is  conclusive  not 
only  as  to  her  settlement,  but  as  to  that  of 
her  husband  aUo,  B,  v.  Budgeiey, 

li.  pi.  904. 

163.  An  order  of  removal  of  J,  S,  and  B.  hit 
wife,  made  upon  the  examination  of  the 
wtfe,  adjudging  that  they  lalel^  came  into 
the  parish  of  A^,  and  are  likely  to  be- 
come chai^geable  to  it,  and  were  last 
kgally  settled  in  M.,  is  good  upon  the 
face  of  it,  and  conclusive  upon  the  parish 
of  M.  as  to  the  marriage  and  settlement 
of  the  husband  and  wife,  so  tliat  upon  a 
Mibsequent  removal  of  the  wife,  describing 
her  as  B.  S.,  single  woman,  from  iV/.  to  B., 
Af,  cannot  show  in  evidence  that  the 
marriage  was  null  and  void,  B.  v.  Binegar, 

ii.  pi.  905. 

](»5.  Order  of  removal  of  father  confirmed, 
is  conclusive  as  to  the  settlement  of  the 
son,  although  the  son  be  not  named  in  the  ^ 


order,  and  be  emancipated  at  the  time  of 
making  it,  if  he  hath  not  acquired  any  set- 
tlement in  his  own  right,  B.v,  Catterall, 

ii.pL  908. 

164.  But  to  rendt-r  an  order  conclusive  for 
want  of  appeal,  even  to  the  parties  men- 
tioned in  It,  it  must  he  a  tuAtitting  order ; 
for  if  the  order  be  deserted,  it  is  not  bind- 
ing, though  unappealed  from,  B.  v.  UoH' 
rhydd,  ii.  pi.  893. 

165.  So  also  it  must  be  a  /c^o/ order,  or  the 
neglecting  to  appeal  against  it  will  not 
render  it  conclusive,  B,  ▼.  Swald^^ 

ii.  pl.'896. 

166.  Therefore  where  a  person  rented  and 
resided  upon  a  tenement  of  more  than 
ten  pounds  a  year  in  the  parish  oiA^  but 
was  removed  by  an  order  of  two  justices 
to  the  parish  oV  B.,  it  was  held  that  this 
order  was  not  conclusive,  though  unap- 
pealed from,  B.  V.  Fillongly,     ii.  pi.  901 . 

167.  But  an  order  of  removal,  tliough  un- 
appealed from,  is  not  conclusive  if  it  do 
not  distinctly  appear  upon  the  face  of  it, 
that  the  justices  had  jurisdiction,  B,  v. 
Chilvcrs  Coion,  ii.  pi.  903. 

168.  An  order  of  removal  executed  and  un- 
appealed against,  is  conclusive  as  to  the  set- 
tlement of  the  pauper  at  the  time  of  such 
order,  even  as  between  third  parishes  no 
parties  to  the  former  order,  R,v,Corskam, 

iLpl.906. 

XIV. 

Removal  after  Appeal. 

169.  On  an  order  of  removal  being  reversed, 
two  justices  within  whose  jurisdiction  the 
appelant  parish  lies,  may  remove  the  pau- 
per back  to  the  parish  from  whence  he 
was  sent,  Homton  v.  South  Beverton, 

ii.  pi.  909. 

1 70.  If  an  order  of  removal  be  confirmed  at 
sessions,  the  parish  where  the  pauper  is 
adjudged  to  be  settled  cannot  remove 
him  to  a  third  parish,  on  a  settlement 
gained  previous  to  the  confirmation  of  the 
order,  Harrow  v.  Bislip,  ii.  pi.  910. 

171.  If  an  order  of  removal  be  reversed  on 
appeal,  and  the  pauper  return  to  the  re- 
spondent parish,  they  may  remove  him 
from  thence  to  a  third  parish  ;  for  an  ord^r 
reversed  is  only  conclusive  on  the  appelm 
lanl  parish,  St.  MichaeTs  v.  Kingston 
Bowsey,  '  ii.  pi.  915fir. 

178.  If  a  pauper  be  removed  from  the  parish 
of  Vate  to  the  parish  of  Sale,  and  tne  pa- 
rish of  Sale  neglect  to  appeal,  he  cannot, 
at  the  distance  of  four  vears,  be  removed 
from  a  third  parish  to  tne  parish  of  Sale, 
unless  it  appear  that  he  had  not  gained  a 
settlement  m  the  third  \iarish,  I'fcockham 
V.  Findon,  v\,  \\,^\\ . 
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179.  If  a  paaper  be  remored  to  one  pariftb, 
he  cannot  be  remored  back  till  after  ap- 
peal, R,  V.  Chipping  Farringdon, 

ii.  pi.  889. 

174.  An  order  of  removal  quashed  for  t'n- 
fonuoHig  is  not  conclusive  between  the 
contending  parishes,  R,  t.  BitkoffnoalUm, 

li.  pi.  912. 

Its.  And  therefore  where  the  sessions 
quashed  an  order  removing  the  pauper 
uom  A.  to  B.  for  want  of  a  proper  acUudi- 
cadon  of  the  last  legal  settlement  of  the 

Stupefy  it  was  hdd  not  to  be  conclusive, 
.  ▼.  St.  Andreu^s  Hdbom^  iL  pi.  921. 
1T6.  But  where  the  order  is  eood  with 
respect  to  the  settlement  of  uie  person 
removed,  but  is  reversed  for  a  mere  defect 
mjbrm^  it  it  said  to  be  final  as  to  the  set- 
tiement,  and  a  bar  to  all  subse({uent  or- 
ders, Afungerkungery,  Warden,  ii.pl.  914. 

177.  And  if  an  order  be  (quashed  generally, 
without  stating  any  particular  reasons  for 
it,  it  shall  be  intended  to  have  been 
quashed  upon  the  merits,  and  shall  there- 
tore  be  conclusive,  E.  v.  Leigh,  ii.  pi. 920. 
See  also  R.  v.  Hinxworth,  ii.  pi.  895. 

178.  If,  on  appeal,  a  pauper  be  settled  in  the 
pffish  of  A.,  and  is  removed  from  thence 
oy  a  subsequent  order,  it  must  appear  that 
he  bad  gained  another  settlement.  Aider' 
ion  T.  FeiingtmDe,  ii.  pi.  915. 

179.  If  an  order  of  sessions  be  discharged, 
yet  the  pauper  may  be  removed  from  a 
third  parish  to  the  appellant  parish  ;  for  it 
is  only  conclusive  as  between  the  then 
contending  parishes,  Cirencester  v.  Cole 
St.  AlduMi,  ii.  pi.  91 5. 

180.  An  original  order  is  not  discharged  by 
the  allowance  of  the  appeal,  R,  v.  Sarratt, 

ii.  pi.  916. 

181.  If  a  certificate  roan  be  removea  before 
be  become  chargeable,  and  the  order,  on 
appeal,  be  reversed,  yet  this  shall  not  con- 
clude the  certificated  parish  from  remov- 
ing him  to  the  certifying  parish  after  he 
becomes  actually  chargeable,  R,  v.  Osga- 
thorpe,  ii.pl.  917. 

189.  If  a  pauper  be  removed  from  A,  to  B,, 
and, on  appeal,  the  order  be  discharged,yet 
the  parish  of  A.  may  remove  the  pauper  to 
.  the  parish  of  B,  if  he  qftertoard  gain  a  set- 
tlement in  that  parish,  R,  v.  Bradenham, 

ii.  pi.  918. 

168.  An  order  of  removal  discharged  does 
not  prevent  a  third  parish  from  shewing  a 
settlement  in  the  same  parish  gtuned  sub- 
sequent to  that  which  was  in  question 
when  the  order  was  discharged,  though 
prior  to  the  sessions  in  which  the  order 
was  dischaiged,  R,  v.  Bentiy,     ii.  pi.  919. 


XV. 

Persons  not  removable, 

184.  A  wife  cannot  be  removed  while  rend- 
ing on  her  husband's  estate,  R,  v.  Aytkorp 
Rooding,  ii.  ^.  6 1 6. 

But  see  farther  upon  this  subject  ^  wutia- 
MSN  and  Soldiers,"  and  "  laESMovABue.'* 

XVI. 

Appeal  against  Order  o/RemovaL 

185.  For  the  time  and  manner  of  appealing 
against  an  order  of  removal,   oee  ante, 
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REPUTED  THIEVES. 
See  VAoaANT<«. 

RIVERS  (NAVIGABLE.) 
See  Tolls — Poor's  Ratc. 

ROOMS. 

1.  A  first  and  second  floor  unfurnished,  at 
the  rent  of  lo/.aycar,  is  a  tenement  to  as 
to  give  a  settlement,  although  the  apart- 
ments are  not  distinct  from  the  house, 
R,  V.  St,  George*s,  iL  pL  130. 

S.  A  furnished  room,  with  fire  found,  rented 
by  the  week  for  a  particular  purpose,  and 
the  landlord  to  have  the  use  of  it  at  other 
Umes,  is  a  tenement,  R,  v.  fVhitechapei, 

iL  pi.  139. 


RUNAWAYS. 

See  Relief  op  Poor — Vagrants 
SERTEO  Families. 
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SALARIES. 

1.  An  officer  appointed  by  the  commissioners 
of  the  salt-office  for  the  purpose  of  super- 
intending salt-works  carried  on  in  the 
parish  in  which  such  officer  is  a  house- 
keeper, and  for  which  he  receives  a  salary 
of  40/.  a  year  by  monthly  payments  firom 
the  government,  and  is  removable  by  the 
commissioners  at  pleasure,  is  not  rateable 
to  the  poor  in  respect  of  such  salary,  R.  t. 
Shdfleet,  i.  pi.  160. 

S.  The  officers  of  the  glass-works  at  Bristol 
are  not  rated  to  the  poor  in  respect  of 
their  salaries.  Id,  iM. 

5.  Officers  in  the  navy,  army,  customs,  or 
excise,  are  not  rateable  to  the  p«or  for 
their  salaries,  R,  v.  White,  i.  pi.  199. 

4.  The  clerk  of  a  merchant  is  not  rateable 
to  the  poor  for  his  salary,  Id,  ibid, 

5.  The  master  of  'a  trading  veiiel,  who  re- 
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oeivei  a  nlary  firoro  hu  owneriyis  not  rate- 
able for  Mich  salary,  Id,  ibid, 

€,  Bat  it  it  said  the  officers  of  CkeUea  Hot' 
pUtd  are  rateable  for  the  houses  in  which 
th^  dwell  in  the  Hospital :  but  this  is  not 
with  respect  to  tlieir  salaries,  but  because 
the  pertinents  in  which  they  reside  are 
considered  their  dwelling-houses,  Ayr  v. 
Smaiipiece^  i.  pi.  154. 

7.  Bat  a  house  within  the  limits  of  an  hos- 
pital appropriated  to  au  officer  of  the  hos- 
pital for  the  time  being  is  not  assessable  to 
the  land-tax,  Harrisom  ?.  BtUiock, 

i.  pi.  157 II. 

SCHOOL  MASTER. 

1 .  The  office  of  school  nuutcr  to  a  charity 
school  established  by  private  donation, 
appointing  ten  pouncb  a  year  to  be  paid, 
under  the  direction  of  the  vicar  of  the 
parish,  to  the  school  master,  is  not  such  nn 
office  88  will  give  a  settlement  by  serving 
It  a  year,  R.  v.  Milbourne,         ii.  pi.  239. 

S.  The  master  of  a  free-school  appointed  by 
the  minister  and  inhabitants  of  the  piurish 
under  a  charitable  trust,  whereby  a  bouse, 
garden,  &c.  were  assigned  "  for  the  habit- 
ation and  use  of  the  master  and  his  family, 
without  payment  of  any  rent,  income, 
fffit,  or  sum  of  money,  or  other  allowance 
whatsoever,'*  for  teaching  of  ten  poor  boys 
of  the  inhabitants,  is  rateable  to  the  poor 
fiir  his  occupation  of  the  same,  R,  v.  Ca//, 

i.  pi.  205. 

3.  For  wherever  persons  of  any  description 
are  in  possession  of  property  from  which 
they  derive  a  benefit  to  themselves,  they 
are  considered  as  occupiers,  and  are  rate- 
able to  the  |K)or,  R.  v.  Munday^ 

i.  pi.  2 11, /at/. 

SEAMEN. 

See  ArrBENTiCEs,  Militia-men,  and 
SoLDiKas. 

SERVANTS. 

1.  Servants,  for  the  purpose  of  gaining  set- 
tlements, must  at  the  time  of  hiring  be 
nnmarried,  and  have  neither  child  nor 
children,  3  W.  &  M.  c.  1 1 .  §  6. 

S.  And  the)'  must  not  only  be  hired  for  a 
year,  but  must  serve  a  whole  year, 

8&9  W.3.  c30. 

X  Servants  cannot  gain  a  settlement  by 
hiring  and  service  to  a  certificated  master, 

9&10\V.J.  c.  11. 

4.  If  a  servant  agree  for  so  much  a  month, 
and  to  be  at  liberty  to  depart  from  the  ser- 
vice at  a  month's  wages  or  a  month's  warn- 
ing, he  if  a  monthly  servant,      ii.  pi.  295. 

3.  A  master  cannot  deprive  a  servant  of  a 


settlement  bv  living  out  of  hit  lertice  on 
account  of  iU  heai£,  H.  ▼•  Hantingkam, 

iL  pi.  422. 

6.  S.  P.  R,  V.  SharringtOH,  ii.  pi.  449. 

7.  But  the  illness  must  not  be  of  her  own 
seeking;  for  if  she  be  with  child,  she  may  be 
dischai^ged,  R,  v.  Marlborough,  iL  pi.  423. 

8.  S.  P.,  R,  V.  Brampton^  iL  pi.  444. 

9.  S.  P ,  12.  Y.Wel/ord,  ii.  pi.  446. 

10.  S.  P.,  R,  V.  fVesimean,  iL  pL  447. 

1 1.  S.  P.,  R.  V.  JS^orlh  Cray,  ii.  pi.  450. 

12.  S.  P.,  R.  V.  East  Ketmet,         \L  pL  452. 

13.  S.  P.,  R,  V.  WhUtMmry,  n.  pi.  463. 

14.  S.  P.,  R,  V.  Sudhrohe,  ii.  pL  469. 

15.  But  a  servant,  who  is  sickly  by  the  visit- 
ation of  God,  shall  be  considered  as  con- 
tinuing in  the  service  of  her  master, 

ii.  pi.  4S5. 

16.  A  master  cannot  reasonably  refiue  a 
^ing  away  servant  a  necessary  absence 
tor  the  purpose  of  seeking  another  phve. 

Id.  ibid. 

17.  S.  P.^  R.  V.  Gayhydofh  ii.  pi.  459. 

18.  An  absence  on  account  of  sickness  does 
not  dissolve  the  relation  of  master  and 
servant,  R.  v.  Ozlcworth,  ii.  pi.  433. 

19.  S.  P.,  R,  V.  Chrisichurch,         ii.  pi.  436. 

20.  S.  P.,  R,  V.  Afaddington,        iL  pi.  360. 

21.  The  bankruptcy  of  a  master  shall  not 
prevent  the  settlement  of  the  servant,  R, 
V.  St.  Andrew,  Holborny  ii.  pi.  457. 

22.  Nor  does  the  insanity  of  the  servant,  R, 
v.  Suiton,  ii.  pL46l. 

SESSIONS. 

1.  Quarter  sessions  for  the  Michaelmas 
quarter  shall,  iu  every  year,  be  holden  for 
every  county,  riding,  division,  city,  bo- 
rough, and  place  within  England  and 
Wales,  and  for  Berwick  upon  Tweed,  in 
the  first  week  after  the  11th  day  of 
October,  54  G.  5.  c.  84.  §  1. 

2.  Not  to  extend  to  London  and  Middlesex, 

Id.  ^  2. 

3.  Courts  of  quarter  sessions  or  general  ses- 
sions of  the  peace,  may  appoint  two  or 
more  justices  to  form  a  court  constituted 
apart  from  them,  59  G.  3.  c.  28.  §  1. 

4.  Hegulations  made  for  the  apportionment 
of  business,  need  not  be  renewed  at  each 
succeeding  session,        59  G.  3.  c.  28.  §  2. 

5.  Clerk  of  the  peace  to  appoint  a  person  to 
record  the  proceedings  of  such  separate 
court,  59  G.  3.  c.  28.  §  3. 

6.  In  all  corporations  and  firanchises,  not 
having  more  than  six  justices,  parties  may 
appeal  to  genera]  or  quarter  sessbns  of 
the  county,  I  G.  4.  c.  ZQ. 

7.  By  43Eliz.  c.  2.  §  8.  **  the  quarter  sessions, 
holden  in  towns,  cities,  and  cor^raliows^ 
shall  haye  exclusively  l\ie  «asao  \^oy<c\^ 
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with  mpecC  to  the  appointment  of  over- 
teen^  and  the  regulation,  maintenance, 
relief,  and  removal  of  the  poor,  as  is  given 
to  county  sessions. 

8.  A  warrant  to  arrest  the  party,  *'  to  the 
end  that  he  may  become  bound,  &c.  to 
appear  at  the  next  tettioru**  &c.  means 
the  next  sessions  after  the  arrest,  and  not 
after  the  date  of  the  warrant;  therefore 
die  officer  executing  it  may  justify  an 
arrest  after  the  sessions  next  ensuing  the 
date  of  the  warrant,  Maykew  v.  ParHxr, 

iu  pi.  967. 

9.  Tlie  sessions,  on  appeal,  are  the  proper 
judges  whether  the  persons  selected  by 
the  justices  are  proper  persons  to  be  ap- 
pointed overseen,  M.  v.  Gayer^   i.  d1.  14. 

10.  The  sessions  also  are  the  judges  whether 
the  place  for  which  separate  oveneen  are 
appointed,  is  or  is  not  a  vill;  and  if  they 
adjudge  the  place  to  be  a  viU,  the  court  of 
king's  bench  is  precluded  from  going  into 
the  question,  H,  v.  Ronton  Abbey,  i.  pi.  6S. 

11.  So  where  a  wood  consisted  of  beech 
trees,  and  the  sessions  adjudged  it  not 
rateable  to  the  poor,  for  that  beech,  by  the 
custom  of  the  country,  was  timber,  the 
Court  refused  to  enquire  into  the  fact,  J?. 
Mnchin  v.  Hampton,  i.  pi.  158. 

IS.  So  where  the  sessions  found  that  the 
master  ennner  at  SeafordvrdA  the  occupier 
of  the  battery-house  which  was  the  pro- 
perty of  the  crown,  the  court  held  that 
that  fact  fixed  his  liability  to  be  rated,  R,  v. 
Hurdis,  i.  pL  191. 

15.  So  also  the  sessions  are  the  sole  judges 
whether  a  poor's  rate  is  equal  or  uneqwed, 
R.  ▼.  Weobiey,  i.  pi.  1S4. 

14w  And  the  court  will  not  interfere  in  a 
fact  found  by  the  sessions,  although  they 
appear  to  have  drawn  their  conclusion 
from  wrong  premises,  R,  v.  Mtnchin  Hamp* 
ton,  i.  pi.  158. 

15.  The  sessions  cannot  state  a  case  merely 
for  the  purpose  of  taking  the  opinion  of 
the  court,  R,  v.  Hill,  i.  pi.  289. 

16.  By  17G.S.  C.37.  **  the  general  quarter 
Meirions,  in  case  of  disputes  respectm^  the 
rates  to  be  assessed  by  different  parishes 
on  adjoining  waste  lands,  shall  cause  the 
lands  to  be  fairly  assessed  in  such  parishes 
as  they  shall  see  proper." 

17.  By  17G.8.  C.38.  §  7.  **  the  general  or 
Quarter  sessions  may  hear  app^s  against 
distresses  taken  for  poor's  rates." 

18.  By9G.l.  C.7.  §3.  and  88  G. 3.  c.49. 
**  county  sessions  cannot  be  held  in  cities 
or  towns,  which  are  counties  of  them- 
selves." 

19.  By  17G.  s.  c.38.  §4.  <<  the  next  ge- 
neral or  quarter  sessions  may  hear  appeals 

reacting  overseers  and  the  poor^t  rate. 


on  the  appellant  giving i^eaftomMd  liodcei '•■ 
but  if  it  shall  appear  to  the  sessiom  this 
such  notice  vras  not  given,  they  mi^  ad- 
journ the  appeal  to   the  next  qoarter* 
sessions,  and  then  and  there  finally  hear 
and  determine  tlie  same." 

20.  By  17 G. 2.  c.38.  $5.  ''if  persons  be 
aggrieved  in  any  corporation  or  finuichise 
who  have  not  (our  justices,  the  sesnoot  of 
the  county  may  hear  the  appeal." 

21.  By  5  G.  2.  c.  19.  "  the  sessions  may  conse 
any  defect  in  form  in  any  judement  or 
order,  by  a  justice  or  justices  of  &e  peaie^ 
to  be  amended." 

See  R,  V.  Matthew*,  i.  pi.  968. 

22.  The  sessions  in  quashing  a  poor  rate, 
and  ordering  a  new  rate  to  be  made*  moil 
state  their  appellate  jurisdiction.  Garret 
V.  Foot,  i.  pi.  276.  ' 

23.  The  sessions  cannot  make  an  originai 
order  respecting  a  rate,  R.  v.  Aberfsfi 
East,  i.  pi.  978. 

24.  The  41  G.3.  c.23.  §  1.  does  not  gtfe 
the  court  of  king's  bench  the  power  of 
amending  a  poor's  rate,  R,  v.  Mttony 

ii.  pi.  IOOt; 

25.  The  sesdons  must  execute  their  authority 
with  regard  to  overseers'  accounts  in  the 
same  manner  as  two  justices  must  do,  R, 
V.  Hedges,  i.  pi.  919. 

26.  The  sessions  cannot,  on  an  appeal  fhxft 
the  allowance  of  oveneen'  aoeouMs^ 
order  the  overseen  to  refund  monies  im^ 
property  chai^ged,  R,  v.  Moulswortk, 

I  pL  3ST. 

27.  But  the  sessions  may  order  theovcraeerk 
to  pay  over  such  balance  as  appean  to  tht 
court  to  be  due,  R,  v.  Hedges,  i.  pi.  599. 

28.  And  the  sessions  may  refer  the  accounts 
to  the  fint  two  justices  to  whom  they  wefe 
submitted,  though  they  have  been  alterecT ' 
by  other  justices,  R.  v.  Toumsend, 

i.  pi.  5S9. 

29.  The  sessions  cannot  receive  an  appeal  '■ 
from  oveneen*  accounts,  if  they  have  not 
been  previously  before  the  justices,  Ji.  y,  - 
Bartiett,  I  pi.  325. 

30.  Therefore  they  cannot  make  an  order 
upon  ex-overseen  to  pay  over  money  to 
their  successon  by  an  original  order  in  tiie 
fint  instance,  R.  v.  Whitear,        i.  pi.  526. 

31.  The  sessions  may  order  the  one  of 
several  joint  oveneen,  acting  separately 
for  difierent  districts,  to  make  distribution 
of  the  balance  in  his  hands  for  the  benefit 
of  the  other  districts,  to  his  co-oveneen^ 
R.  V.  Borough  of  Banbury,  L  pi.  389. 

32.  By  the  43Eliz.  c2.  §3.  ^  if  there  are  no 
panshes  within  the  hundred,  which,  in  the 
ophiion  of  the  two  justices,  are  fit  to  be 
taxed  in  aid,  the  sessiomh  may  rate  any 
other  parishes  within  the  connty,'* 
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The  leirittni  therefore  cannot  rate  a 
pmish  within  the  kmadred  in  aid,  Ammy^ 
anoM,  i.  |il.  401. 

And  the  order  rating  pariilies  within  the 
«io««iyi  can  only  be  made  by  the  sessions, 
AmomymouM^  i.  pi.  4 1 S. 

35L  And  the  sessions  may  make  such  order, 
though  the  two  iustices  have  not  adjudged 
the  parishes  within  the  hundred  to  be  in- 
capable, I?.  ▼.  Pereival,  i.  pi.  415. 

5Cb  By  43£liz.  C.2.  §7.  "  the  general  quarter 
S€tmmM  may  order  the  father  and  grand- 
fioher,  and  the  mother  and  grandmother, 
if  of  sufficient  ability,  to  maintain  a  poor 
relation." 

37.  But  <me  parish  officer  may  levy  the  pe- 
nalty, and,  in  defect  thereof,  two  justices 
mAy  grant  a  warrant  of  distress. 

38.  Tbece»sionsof  the  place  in  which  the  party 
on  whom  the  order  is  made  dwells,  alone 
hftve  jurisdiction,  R,  v.  Reeve^     i.  pi.  48 1 . 

39.  The  sessions  cannot  delegate  their  au- 
thority upon  this  subject,  R,  v.  Humphries^ 

i.  pi.  422. 

40.  And  this  order  of  midntcnance  can  only 
be  nwde  at  a  general  quarter  seuioni,  and 
DOC  at  a  quarter  ses$iotu,  li.  v.  Chamock, 

i.  pi.  424. 

41.  But  although  the  authority  of  the  8£s- 
utgss  upon  this  subject  is  origmal  and 
eadrnMhc,  yet  they  may  make  an  order  on 
the  appeal  or  application  of  the  over- 
seers. A.  V.  Kempion,  i,  pi.  426. 

42.  By  5  G.  1.  c.8.  ^  the  quarter  seuions,  on 
the  confirmation  of  the  order  mode  bv 
two  justices  to  seize  the  prof>erty  of  such 
pcrsoos  as  shall  abandon  theu*  families  to 
the  parish,  may  order  the  parish  officers 
Id  sell  the  goodi,  and  receive  the  rents 
and  profits,*    &c. 

43L  Tlie  quarter  seuions  may  call  the  parish 
officers  to  account  for  the  monies  re- 
ceived. 

44.  The  jurisdiction  of  sessions  respecting 
fMranta.   See  tit.  Vagrants. 

is/r^  43£liz.  c.2.  §5.  ^the  general  quar- 
ter seiMkms  may  make  order  to  enable  the 
OTcneers,  with  the  consent  of  the  lord  of 
the  uttnor,  to  build  work-houses  on  waste 
hods  within  a  parish.*' 

*6.  By  19  Car.  2.  c.4.  §  1.  •'  the  general  aet- 
mom  may  order  a  stock  to  be  provided  for 
letting  poor  prisoners  at  work ;  and  make 
a  rate,  not  above  6ix|>cnce  a  week,  on  any 
parish,  towards  the  premises,  having  re- 
spect to  the  respective  values  of  the  sc- 
leral pari?»hcs.'* 

47.  By  3  W.  &  M.  c.  1 1.  $  1 1.  "  the  qiianer 
teuwns  niay  make  an  order  of  relief.'* 

49.  And  the  sessions  is  not  noticed  in  the 
9G.  2.  c.  7.,  which  restrains  a  single  jus- 
tice from  nuiking  an  order  of  relief  until 
vol..  T. 


good  cause  for  it  be  made  appear  to  him 
on  oath,  and  the  overseer  be  summoned 
to  show  cause  to  the  contrary. 

49.  But  it  sccnis,  that  this  must  be  under- 
stood with  rcs|>cct  to  the  srtsiont,  as  well  as 
the  Mingle  justice  f  R.  v.  Wimliip, 

i.  pi.  466.  text, 

50.  The  sessions  may  make  an  original  order 
for  the  relief  of  a  poor  person, /{.  v.  IKtR> 
thipj  i.  pl.46G. 

51.  The  aestiant  and  the  tingle  juithe  have  a 
concurrent  jurisdiction  in  making  orders 
for  the  relief  of  the  poor;  and  therefore 
against  such  an  order  there  cannot  be  an 
appeal,  R,  v.  North  Skielda,        i.  pi.  468. 

52.  By  18  G.o.  c.  19.  §5.  "the  sessions,  on 
appeal  by  the  overseers,  shall  finally  ex- 
amine and  dctenniiie  on  the  justness  of 
constabic'b'  accotmts  for  monies  exfiended 
in  relieving  the  poor,*'  &c. 

So,  The  sessions  arc  to  audit  the  accounts  of 
monies  furnished  for  the  relief  of  the  fa- 
milies of  militia-men  serving  in  different 
parishes  from  that  in  which  their  families 
reside. 

54.  By  13  &  14  Car.2.  c.  12.  $  19.  <<  the  ses- 
sions may  order  the  churchwardens  and 
overseers  to  dispose  of,  by  sole  or  other- 
wise, so  much  as  they  shall  think  fit  of  the 
goods,  and  to  receive  so  much  of  the 
rents  and  profits  of  the  estate  of  everv 
putative  father,  or  lewd  mother,  as  such 
churchwardens,  &c,  shall  have  seised 
under  an  order  of  two  justices.** 

55.  The  sessions  may  proceed  originally  on 
the  Stat.  3  Car.  1.  c.  4.  ^  15.  respecting  bas-  • 
tards ;  and  in  such  case,  may  comnut  the 
reputed  father  for  disobeying  the  order ; 
but  not,  when  they  proce^  by  way  of  ap- 
peal under  isKliz.  c.3.,  jF2.  v.  West, 

i.  pi.  521. 

56.  The  sessions  cannot  make  an  original 
order  on  the  same  reputed  father,  after 
having  discharged  an  order  made  on  him 
by  a  justice  of  the  peace,  R.  v.  Tenant, 

i.  pi.  524. 

57.  But  the  sessions,  after  discharging  the 
order  of  justices  on  the  reputed  lather, 
may  make  an  original  order  on  another 
person,  }Vood*s  case,  i.  pi.  607. 

58.  The  sessions  cannot  make  an  order  on  a 
constable  who  has  suffered  a  putative 
father  to  escape,  to  pav  so  much  in  gross 
towards  the  expenccs  the  parish  have  been 
at,  and  so  much  per  week  for  the  main- 
tenance of  the  child,  R.  v.  Ridge, 

i.  pi.  609. 

59.  A  bccond  sessions  cannot  vacate  an  order 
made  by  two  justices  and  confirmed  by  a 
former  sessions,  R.  v.  Arundel,  i    pi.  612. 

60.  By  5£liz.  c.4.  §35.  "the  sessions  may^ 
by  writing  under  their  \;\ai\ds  Mid  ieai% 
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iliBcliaige  nn  apprentice  of  his  apprentice^ 
hood,  stating  the  cause  thereof." 

61.  The  sessions  have  original  authority  to 
dischai^  apprentices,  IL  v.  Johnson, 

i.  pl.67(>. 

S.  P.,  n.  V.  Davit,  i.  pi.  C81. 

S.  P.,  R.  V.  Heaieman,  i.  pi.  683. 

62.  And  this  may  be  done  as  well  on  the 
complaint  of  the  jnaster  as  of  the  appren- 
tice, Hawksworih  v.  Hilary,       i.  pi.  667. 

63.  The  sessions,  on  discharginc;  an  appren- 
tice, may  order  a  portion  of  the  appren- 
tice-fee to  be  returned ;  for  this  is  inci- 
dental to  their  power  to  discharge,  Du 
HameTs  case,  i.  pi-  <><58. 

64.  Although  the  trade  to  which  the  appren- 
tice is  bound  is  not  one  of  those  men* 
tioned  in  the  5  Eliz.  c.4.,  R.  v.  Amies, 

i.  pi.  682. 

65.  But  this  order  must  be  under  the  hunds 
and  seals  of  four  justices,  Anonipnous, 

i.  pi.  67J. 

66.  The  sessions  cannot  take  cognizance  of 
an  aigignment  of  indentures;  for  this 
would  be  to  determine  on  the  validity  of 
a  deed,  R.  v.  Barnes,  i.  pi.  69 J. 

67.  The  sessions  are  judges  who  are  proper 
persons  to  receive  parish  apprentices, 
Mtnchamifs  case,  i.  |jl.  702. 

68.  By  16  G. 2.  c.  18.  "the  justices  in  ses- 
sions who  arc  rated  or  chargeable  to  tlie 
levies  of  the  parish,  cannot  vote  in  the 
determination  of  any  appeal  from  any 
order,  matter,  or  thing  relating  to  such 
parish  whore  such  justices  are  taxed  or 
chargeable." 

69.  They  cannot  vote,  if  rated  or  charge- 
able in  cither  of  the  contending  parishes, 
R.  V.  YarjKile,  ii.  pi.  »57. 

70.  Upon  an  appeal  against  an  order  for  the 
allowance  of  overseers'  accounts,  a  ma- 
gistrate* a  rated  inhabitant  of  the  parish, 
cannot  vote,  either  on  the  determination 
of  the  appeal,  or  on  a  question  as  to 
granting  a  case  for  the  opinion  of  this 
court,  R.v.  Gudridge,  ii.  pi.  Do 9. 

71.  The  sesrions  cannot  make  an  original 
order  of  removal,  R.  v.  Bond^  ii.  pi.  922. 

72.  Therefore  if  two  justices  make  an  order 
of  removal  which  is  not  appealed  ntininst ; 
but  the  sessions  make  an  order  to  confirm 
it,  their  confirmatory  order  is  void,  for  it 
is  a  voluntary,  and,  as  it  were,  extraju- 
dicial act  of  the  sessions  to  confirm  an 
order  that  is  not  complained  of,  R.  v. 
Leverington^  ii.  pi.  935. 

79.  The  sessions,  on  hearing  nn  appeal 
against  an  order  of  removal,  may  adjudge 
the  pauper  to  be  settled  in  any  of  those 
mulshes  that  are  parties  to  the  order, 
R,  V.  Col&ton,  ii.  pi.  923. 


74.  The  sessions  may  vacate  nn  order  of  re> 
nioval  by  implication,  R.  v.  Hartjic/d, 

ii.  pi.  924. 

7.^.  The  sessions  cannot,  at  a  subsiequent 
sessions,  n)akc  an  order  to  review  a  case 
on  which  they  determined  at  a  preceding 
sessions,  R,  v.  Cuckfield^  ii.  pi.  925. 

76.  The  sessions  may  affirm  or  quash  an 
order  of  removal,  but  they  cannot  super- 
sede nn  original  order,  and  make  a  new 
onler,  R.  v.  Oswc/l,  iL  pi.  92€. 

77.  Where  an  order  of  removal  has  been 
executed,  and  by  consent  of  the  removing 
parish  and  the  magistrates  making  it,  it  is 
superseded  and  the  paupers  taken  back, 
it  is  in  the  discretion  of'  the  sessions  to 
enter  an  appeal  against  it  or  not,  accord- 
ing iis  they  may  think  that  justice  requires 
it,  in  order  to  com{)el  the  respondents  to 
pay  the  costs  of  maintenance,  &c.  in- 
curred by  the  appellants  before  the  order 
was  suspended,  h  v.  Norfolk  ^justices), 

ii.  pi.  938. 

78.  The  sessions,  on  discharging  an  order  of 
removal,  can  only  order  the  pauper  to  be 
sent  back  to  the  res{)ondent  parish,  but 
they  cannot  adjudge  his  settlement  in  a 
third  parish,  R.  v.  Amnrr,  ii.  fl.  9S7. 

79.  But  in  a  subsequent  case  it  is  said  that 
the  sessions  have  no  authority  to  send  a 
pauper  back,  R,  v.  Milvcrton,    ii.  pi.  928. 

80.  The  sessions  cannot  make  a  uew  order 
vacating  a  former  order  made  at  any  tinic 
during  the  same  sessions,  St,  Andrew  v. 
St*  CU'menfs,  ii.  pi.  929. 

81.  Or  confirm  an  order  that  has  been  pre- 
viously  quashed  during  the  sessions,  jtfa/- 
ierseav,  Westham,  ii.  pL930. 

82.  Nor  have  they  upon  this  subject  any 
jurisdiction,  except  on  appeal,  j{.  t.  Le^ 
verington,  ii.  pi.  935. 

85.  The  sessions,  if  the  magistrates  arc 
equally  divided,  cunnot  make  any  order, 
but  ouijht  to  enter  a  confinwmee  till  the 
next  sessions,  in  order  that  the  court  may 
again  proceed  on  the  np|>eal,  JR.  v.  Weit* 
moreland,  ii .  pi.  95 1 . 

84.  Upon  un  appeal  against  an  order  of  re- 
moval, the  justices  at  sessiont  were  cqiadly 
divided  in  opinion  upon  a  question  of 
fart,  on  which  the  settlement  of  the 
pauper  depended;  the  sessions  thinking 
that  it  lay  on  the  respondent  parish  to 
establish  their  case  to  the  sattsfiEu^tion  of  a 
majority  of  the  court,  quashed  the  order 
of  removal :  the  sessions  having  decided 
the  case,  this  court  refused  a  mandamus, 
Rn  V.  Monmouthshire  {JtuiiceM\ 

ii.  pi.  1010. 
Qtuere,  If  the  sessions  ought  to  have 
adjourned  instead  of  gashing  the  order  ? 
Id,  ibid. 
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65.  The  authority  of  lessioiu  is  fioal  w  to 
inatten  of  fact,  and  therefore  a  bill  ofcx- 
rcftiiout  will  not  lie  to  justicoi,  on  hcurinq 
an  a|>peal  against  nn  order  of  removal,  R, 
V.  Fretton,  iu  pi.  9oti. 

9e.  The  sessions  ma}*,  by  5G.2.  c.9.,  alter 
the  nume  of  thepLnce  ot  tettiement,  if  the 
error  appear  to  be  the  mistake  of  the  clerk, 
R,  F.  Harrow^  ii.  pi.  953. 

57.  The  sessions  cannot  amend  an  order  in 
matter  of  substance  which  requires  exami- 
nation of  witnesses,  but  only  in  defects  of 

Janu  appearing  on  the  face  of  the  order, 
JL  V.  Great  Bedwin,  ii.  pi.  934. 

58.  The  sessions,  with  the  consent  of  the 
parties,  may  refer  the  consideration  of  nn 
appeal  to  arbitration,  R,  v.  NorlAaniplon, 

iL  pi.  956. 

59.  The  sessions  may  cUsmiss  an  appeal  for 
want  of  such  notice  as  their  practice  re- 
quires, Anonymous,  ii.  pi.  943. 

SO.  The  sessions  may  adjourn  the  licaring 
of,  but  cannot  quash,  an  order  for  want 
of  notice.  Id.  ibid. 

91.  Tlie  sessions  are  bound  to  receive  an  ap- 
peal, although  no  notice  has  been  given, 
R,  T.  Htmii^donskirej  ii.  pi.  948. 

9S.  It  has  been  held  that  the  quarter  sessions 
■re  not  bound  to  receive  and  adjourn  the 
hearioj^  of  an  appeal  against  an  order  of 
renfoval  at  the  next  sessions,  if  they  think 
tie  appe/lauts  had  sufficient  time  to  come 
prepared  to  try  it,  and  to  give  notice  to 
the  retpondentSf  R,  v.  North  Riding,  TorX- 
skire,  ii.  pi.  949. 

9S.  But  it  has  been  since  held  that  it  an  ap- 
peal against  an  order  of  remoij^  be  lodged, 
and  the  sessions  are  of  opimon  that  rea- 
sonable notice  has  not  been  given,  they 
cannot  dismiss  the  appeal,  but  arc  bound 
to  adjourn  it  to  the  next  sessions ;  for  the 
9  G.  1.  c.  7.  §8.,  which  enacts  that  no  ap- 
peal from  any  order  of  removal  shall  be 
proceeded  upon,  unless  reasonable  notice 
be  given,  of  which  the  justices  in  sessions 
are  to  judge,  expressly  says,  "  that  if  it 
diaU  appear  to  the  justices  that  reasonable 
notice  was  not  given,  then  they  shall 
mffauru  the  appeal  to  the  next  quarter 
Mmoos,**  A.  T.  Justices  of  Buckingham- 
skirt,  ii.  pi.  950. 

M.  The  quarter  sessions  may  adjourn  the 
hearing  an  appeal  from  order  ot  removal, 
R,  V.  iinffs  Langley,  ii.  pi.  973. 

95.  The  sessions  cannot  be  adjourned  beyond 
the  time  mentioned  in  the  statute  2  lien. 
S.C.4.     R,v.  Grince^  ii.  pi.  974. 

96.  The  sessions  in  making  an  order  of 
adjonmment  must  state  the  time  when 
the  orizioal  sessions  commenced,  R.  v.  Si, 
Mkhaet,  Ipawick,  ii.  pL  975. 

Same  point,  R,  v.  Harrotuby,  ii.  pJL  976.  ^ 


tieme  point,  R.  v.  Heptonslall^ 

ii.  pi,  077. 

97.  So  also  if  the  scs-iions  make  an  order 
referring  a  (}ue:»tion  to  the  dctcrminiition 
ot'  a  judge  of  assize,  the  appeal  niubt  be 
continued  by  a  proper  adjournment,  R.  v. 
JTedingham  SiiJc,  ii.  pi.  978. 

98.  The  sessions  may  atljourn  nn  appeal  to 
an  adjourned  sessions,  R.  v.  Slansjivld, 

ii.  pi.  979. 

99.  But  the  scsidons  cannot  make  any  ad- 
journment without  entering  a  proper 
continuance,  7^  v.  Polstead,      ii.  pi.  980. 

100.  The  justices  arc  bound  by  stat.  9  G.  1. 
c.  7.  §  8.  to  receive  and  adjourn  an  nppeal 
made  to  the  next  sessions,  aUer  an  order 
of  removal  made  u^uinst  such  order  if  no 
notice  have  been  i^ven  to  the  respoudent, 
though  they  should  be  of  opinion  that  the 
order  was  executed  in  sufficient  time 
before  the  sessions  to  have  enabled  die 
a|}pellant  to  give  reasonable  uotice  of 
their  appeal  to  the  respondents,  R.  v. 
Slqfitjrdshire  {JubiicQ^),  ii.pl.  951. 

101.  The  adjournment  of  a  sessions  must  be 
made  by  the  same  number  of  justices  that 
arc  necessary  to  hold  a  sessions,  R,  v. 
Westrington,  ii.  pi.  981. 

1012.  If  the  justices  at  sessions  are  C(]uaHy 
divided,  and  no  order  made  nor  the 
sessions  adjourned,  an  order  caimot  be 
made  at  a  subsequent  sessions,  on  an 
appeal  lodged  at  the  former  sessions, 
Bodmin  v.  Warligen,  ii.  [)1.  982. 

Same  point,  R,  v.  Justices  of  H^eslmore" 
land,  ii.  pi.  983. 

103.  The  court  will  not  <;mnt  a  mandamus 
to  the  justices  of  sessions  to  hear  an 
appeal  ^igainst  an  order  of  removal,  after 
judgment  ^iven  by  them,  nud  entered  by 
the  clerk  of  the  peace  lor  quashing  the 
order,  upon  the  ground  that  the  justices 
at  sessions  were  divided  in  opinion,  and 
that  the  judgment  was  entered  by  mistake 
instead  of  an  adjournment  of  the  appeal, 
R»  V.  Justices  of  Leicestershire, 

ii.  pi.  1 006. 

Tlic  justices  at  sessions  may  alter  their 

judgment,  during  the  continuance  of  the 

sessions,  ^  Id.  ibid. 

104.  When  by  a  charter  the  magistrates  of 
a  borough  which  was  a  county  of  itself 
held  only  general  sessions  twice  a  year, 
and  not  quarter  sessions :  Held,  that  an 
appeal  agmnst  an  order  of  removal  might 
l)e  made  to  the  next  general  sessions  of 
the  peace  for  such  borough,  7^.  v.  Camiar' 
Ihcn,  ii.  pi.  971. 

105.  An  order  of  removal  was  dated  1st 
August  1814,  and  an  order  of  suspension 
indorsed  thereon,  in  conscqueuce  oC  \.Vi^ 
sickness  of  the  pauper,  aud  a  cov>|  o^  v^Ocv. 
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order  and  indoneinentwasin  1814  served 
upon  the  appdianti.  but  the  original  not 
produced  at  the  time  of  serving  such 
copy,  and  subsequently  in  1815  another 
part  of  the  order  and  indorsement  exe- 
cuted by  the  same  justices,  but  bearing 
date  in  August  1814^  was  served  upon  the 
appellants.  The  pauper  was  not  removed 
ull  1819)  when  an  appeal  was  duly  enter- 
ed :  Held,  that  the  services  of  the  original 
order  of  removal  in  1814  and  1815  were 
both  defective,  and  that  the  appeal  was 
made  in  time,  notwithstandinj^  49  G. 3. 
C.  124.  §  8,  R,  V.  Ainunck,  ll.  pi.  972. 

106.  The  sessions,  in  stating  a  case  for  the 
opinion  of  the  court,  cannot  make  a 
special  conclusion,  Anonytnout, 

ii.  pi.  984. 

107.  But  although  they  must  determme  one 
way  or  the  other,  yet  they  need  not  state 
the  reason  of  their  judgment,  South  Cad' 
bury  V.  Braddon^  ii.  pi.  985. 

108.  But  if  they  state  a  bad  reason  for  their 
judptnent,  the  court  will  take  notice  of 
It,  «.  V.  Tedford,  ii.  pi.  986. 

109.  The  sessions  ought  not  to  state  the 
evidence  from  which  they  infer  the  facts 
stated  in  a  special  case.  Id.  ibid. 

110.  But  they  should  state  the  facts  them- 
selves ;  for  a  special  order  of  sessions  is 
considered  in  the  nature  of  a  special 
verdict,  which  is  not  to  state  the  evidence 
of  the  fact,  but  the  fact  itself,  R.  v. 
Martley,  ii.  pi.  988. 

111.  Q^.  If  thev  state  all  the  circumstances 
from  which  their  conclusions  are  drawn, 
Whether  the  court  of  kind's  bench  will 
examine  the  propriety  of  theur  conclusions 
as  to  the  fact  of  fraud?  R,  v.  Tedford^ 

ii.  pi.  986. 

lis.  The  fact  of  fraud  must  be  positively 

found  by  the  sessions ;  for  the  court  of 

king's  bench  will  not  infer  that  fact  from 

evidence  stated  in  the  case,  R.  v.  Weston, 

iL  pi.  989. 

113.  The  sessions  cannot  be  compelled  to 
state  a  special  case,  R.  v.  Oulton, 

ii.  pi.  987. 

114.  Nor  will  the  court  permit  them  to 
raise  a  general  question  by  omitting  to 
state  particular  circumstances  belonging 
to  the  case,  R.  v.  Hilly  i.  pi.  289. 

115.  But  if  the  sessioni  order  a  special  case 
to  be  made,  and  before  it  is  settled  the 
sessions  is  inadvertently  adjourned,  the 
court  of  king's  bench  will  grant  a  man- 
damus to  compel  them  to  proceed  in  the 
appeal,  R,  v.  Justices  of  Sussex, 

ii.  pi.  1002. 

116.  The  sessions  on  a  case  being  sent  back 
to  be  re-stated,  ought  to  proceed  as  in  an 
entire  new  business,  R.  v.  Page,  ii.  pi.  992. 


117.  For  they  ought  to  connder 
new  trial,  R.  v.  Bromley,  i 

118.  But  in  such  case  they  are  i 
sarily  obliged  to  hear,  new  evider 
the  only  defect  in  the  case  ii 
having  drawn   any  conclunon 
facts  stated,  R.  v.  Bray,  i 

119.  But  the  sessions  may  hear 
dence,  R.  v.  Hitcham,  i 

120.  The  court  will  not  sent  a  cas 
be  rectified  by  the  minutes  of  th 
if  the  &ct  required  to  be  answei 
clearly  stated,  R.  v.  Bradenham^ 

i 

121.  Nor  will  the  court  send  a« 
re-stated,  merely  on  account 
sessions  having  improperly  reje< 
say  evidence,  R,  v.  Nutley,        \ 

122.  Nor  on  an  affidavit  tnat  th 
the  peace  did  not  state  the  evidi 
R.  V.  Burgh,  I 

12?.  But  if  they  state  evidence  i 
facts,  the  court  will  send  it  b( 
Rmnham,  i 

124.  The  court  will  not  infer  fi 
the  circumstances  stated  in  a  sp 
for  fraud  is  a  fact  which  must  bf 
the  sessions,  R.  v.  JUanbedergoa 

i 

125.  And  that  as  well  as  all  o: 
found  by  the  sessions  are  con< 
V.  Lkmumiio, 

126.  The    court    of  king's   bene 
jurisdiction  to  review  the  judgn 
quarter  sessions  except  on  a  ca 
for   their  consideration;    and 
where  lh#  sessions,  having  hear 
nesses  on  one  side,  had  refus 
those  on  the  other  side  in  an 
the    ground    that    their  testii 
been    prefaced    by  observatioi 
part  ofthe  advocate  contrary  to 
practice,  the  court  refused  to  sr 
damns  to  re-hear  the  appeal, 
narvon  (Justices),  ii 

127.  The  court  of  king's  bench 
jurisdiction  to  grant  a  roar 
magistrates  to  make  an  order  < 
nance  on  a  particular  parish,  j 
dlesex  (Justices),  ii 

128.  If  the  sessions  confirm  an 
justices,  the  court  of  king's  I 
not  quash  such  order,  but  will 
order  of  sessibns,  and  direct  tl 
to  notice  the  order  of  two  jus 
Varpole,  ii 

129.  If  an  order  of  removal  be  oc 
the  sessions,  and  both  orders  be 
removed  into  the  king's  bene 
orari,  on  a  case  reserved,  and 
disapprove  of  the  orders  fo 
jurisdiction  of  the  removing  i 


^vpearine  on  the  face  of  fbc  ori^nal  | 
onier,  the  court  wUI  quufa  both  the 
orderi  without  remittinf;  tne  matter  back  I 
to  the  wsuoiii  to  quiuh  the  oriEiual 
order,  for  the  purpose  of  enabling  them 
to  give  a  mniuteuBiice  under  9G.  i.  c.T.  | 
$  1. ;  and  at  any  rate  they  irill  not  admit  . 
an  apfilicuion  for  amending  their  jud^ 
■nent  fur  quaihing  both  orders  made  in 
the  term  lubsequcnt  to  the  judgment  so 
pnmouaccd,  R.  v.  Moor  CrUchrU, 

ii.  pi.  lOOj. 

130.  The  lesuoni  may  be  compelled  by 
■waifBwiM  to  exerciie  thdr  discretion 
respecting  the  allowance  of  nwff  and 
charge*  on  an  appeal,  St.  Mary,  Nottivg- 
J^m  T.  XiriliiigtoH,  ii.  pi.  lulK. 

131.  Tbc  tewoni,  in  raaltiiig  an  order  for 
cMta  aod  cbargei,  need  not  itate  how 
nacfa  wBi  expended,  Meidenbradleif  v. 
}r^lmg/brd,  ii.  pi.  lOls. 

ISS.  The  lewoni  cannot  order  cotti  on  the 

aMgCeU,  u.  ^'l.  lou. 

133.  So  if  ■  penon  ^ve  notice  of  hii  inten- 
tion to  app^  agaimt  a  poor  rate,  but  do 
not  enter  nii  appeal,  the  leniioni  cannot 
award  cotti  to  either  party  under  1 7  G.  9. 
C3M^  R.r.JiuliixiofEuer,  ii.  pi.  101 T. 

IM.  The  tetnont  cannot  direct  colli  to  at- 
tend the  erent  of  another  pretumed  ap- 
ped,  R.T.  Great  Oarl,  iL  pi.  1015. 


SETTLEMENT. 

L  All  cnactmenti  and  proritiant  in  rcipect 
■ettltmenti  contained  in  local 
__led,  S*G.3.  c.i70.§l. 

bom  in  any  poor-houie,  or  house 
•f  iDdiMti;  belonging  to  united  parishet, 
lUI  be  deemed  to  be  born  in  the  parith, 
ftc  bj  whom  the  mother  of  tuch  perton 

«M  lent,  54  G.  S.  c.  ITO.  $  3. 

1  PtnoDS  bom  in  prisons  or  housen  licensed 
fcr  reception  of  pregnant  women,  not  to 
fm  a  wttlement  thereby, 

51  G.3.C.1T0.S2. 
1.  hiiotien  for  debt  or  contempt,  not  to 
gun  settlements  while  in  custody, 

S4G.3.  c.170.54, 
1  Xo  nte^eeper,  or  person  residing  in  any 
laU4anie,  to  gain  a  settlement  thereby, 
54  G.3.  e.170.55. 
I  No  peiion  maintBined  in  any  charitable 
iatUtiition,  to  gain  any  settlement  by  re- 
fldeiKe  therein,  54  O.9.  c.  170.  $ 6. 

SETTLEMENT  UY  BIRTH. 

I.  O/iUegUimalt  Olildrnt. 

II.  CfbffiimM/tChiArw.  I 


O/ilie^HmaU  Children. 

1.  'I'hc  place  of  blrl}i  is  in  all  cases  the 
prim&  facie  of  (cttlement,  fi.  v.  Heatun 
Jt'orrii,  ii.  pl.20  n. 

3.  A  bustard  is  nr  nccenittle  settleo  in  the 
parish  or  place  wbere  it  is  born  or  first 
found ,  for  being  nuilivjUitu,  it  could  not 
otherwise  be  provided  for,  H'kiteehapel  v. 
Slrj/ney,  ii.  pi.  1. 

3.  But  to  this  rule  there  nre  several  excep- 
tions; for  it  any  fraud  shall  be  ujed  to 
procure  the  birth  of  a  Imiiard  in  any  par- 
ticular [larish,  such  child  shall  not  be 
prima  facie  settled  in  the  parish  in  which 
It  was  born,  but  in  the  parish  from  whence 
its  mother  was  fraudulently  and  collusively 
removed,  Tewkibury  v.  TWntng,   il  pi,  8. 

4.  So  also  if  an  unmarried  woman  big  with 
child  be  removed,  anil,  pending  an  appeal 
against  such  order,  be  delivered  of  a  bas> 
tord  child,  such  child  is  not  settled  where 
bom,  if  such  order  be  afterwards  quashed, 
but  is  settled  in  the  parish  from  which  it* 
motherwassorcaioved,£orataiav.  WaU- 
kam,  ii.  pL4. 

5.  So  also  if  a  tingle  woman  with  child  be 
unjustly  removed  from  one  parish,  and  be 
delivered  of  a  bastard  in  tbe  other  parish 
pending  the  order,  ihaiigh  before  appeal, 
such  bastard,  on  the  order  being  reversed, 
is  not  settled  where  bom,  Weitbiirg  r. 
Cbilon,  ii.  pi.  7. 

6.  So  also  if  the  parish-officers  are  cvrying 
a  uregnant  woman  from  one  place  Is  mi- 
otAcr  by  virtue  of  an  order  of  removal, 
and  she  is  delivered  on  the  road,  in  (ron- 
n<K,of  a  bastard  child,  such  bastard  is  not 
settled  in  the  parish  where  bom,  but  shall 
go  with  the  mother  to  the  parish  to  wliich 
she  is  removing  by  virtue  of  tbe  order, 
Jt.  V.  Jane  Greg,  ii.  pi.  8. 

T.  So  also  a  bastard  born  after  an  order  of 
removal  is  made  out,  and  belbre  actual 
removal,  is  not  by  such  birth  settled 
where  bom,  but  shall  ^o  to  the  mother's 
parish,  R.  v.  Idefurd,  ii-  pi.  9. 

8.  So  also  if  a  single  woman  with  child  be 
removed  from  A.  to  B,,  and  privately  re- 
turn into  the  puriih  of  A.,  and  i>  lliere  de- 
lirered  of  a  bastard  child,  ilie  settlement 
of  such  child  is  in  B.,  and  not  in  the  parish 
wbere  it  is  born,  H.  v.  Landhtabae. 

1  Sir.  476. 

9.  So  by  35  G.  3.  c.  101.  §  6.  bastards  bom 
during  the  suspension  of  an  order  of  re- 
moval shall  be  settled  in  the  mother's 

1(X  So  also  ifawomiin  big  with  child  beuat 
to  the  iotae  of  corrcclinn,  nnd  \>e  &ei« 
delivered  of  a  bastard,  the  chWd  dnd\  \ft 
Il  3 
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sent  to  the  parish  from  which  the  mother 
was  sent  to  the  house  of  correction,  Stitch- 
let/  V.  JVhitbom,  ii.  pi.  3. 

1 1 .  So  also  a  bastard  bom  in  a  county  ^aol, 
to  which  the  mother  had  been  committed 
for  safe  custody,  is  not  settled  where  born, 
Elisin^  V.  Ilcrejfbrdy  ii.  pi.  10. 

12.  An  illegitimate  child,  bom  in  an  cxtra- 
parochiol  place,  does  not  follow  the  set- 
tlement of  its  mother,  R,  y.  St,  MichacCs 
Leicester^  ii.  |)I.  22. 

13.  And  bastard  children  born  in  work- 
houses belonging  to  parishes  united  under 
9  G.  1.  c.  7.  $.4.  and  locally  situated  in  a 
third  parish,  it  ii  said^  are  not  settled  in 
such  third  parish,  but  in  the  parish  from 
which  its  mother,  the  pauper,  was  sent  to 
such  workhouse,  R,  v.  St,  Peter  and  St, 
Paul,  i.  pi.  483. 

14.  So  by  13  G.  2.  c.  29.  for  regulating  the 
Foundling  HotpUal,  it  is  enacted,  **  that 
no  child  received  into  such  hospital  shall, 
by  virtue  thereof,  gain  any  settlement  in 
the  parish.'* 

15.  So  by  17  Geo.  2.  c.  5.  §25.  "  bastards 
bom  in  the  streets,  &c.  where  the  mother 
is  apprehended  while  wandering  and 
begging  in  a  state  of  vagrancy,  shall  not 
be  setucd  where  bom,  but  shall  have  the 
mother's  settlement.'* 

16.  So  also  by  13  G.  3.  c.  82.  §  5.  "  bastard 
children  born  in  lying-in  hospitals  shall 
not  be  settled  in  the  parish  where  such 
liosnital  is  situated,  in  consequence  of 
sncn  birth,  but  shall  follow  the  mother's 
settlement." 

17.  So  also  by  20  G.  3.  c.  36.  "  bastard  child- 
ren, born  in  the  house  of  industry  of  any 
hundred  or  other  district  incorporated  by 
act  of  parliament,  shall  follow  the  mother's  | 
settlement." 

18.  So  by  Z3  G.  5.  c.  54.  §  25.  bastards  born 
under  a  certificate  from  a  benefit  society, 
shall  be  settled  in  the  mother's  parish. 

19.  But  if  an  unmarried  woman  with  child 
come  accidentally  into  one  parish,  and  re- 
move to  another  by  the  advice  of  some  of 
the  parishioners,  and  be  there  delivered  of 
a  bastard  child,  it  shall  be  settled  where 
bom,  Masters  v.  Child,  ii.  pi.  5. 

20.  So  also  if  a  woman  lodge  in  a  parish, 
and  be  delivered  of  a  Imstard  child,  the 
child  is  settled  in  such  parish,  although  it 
do  not  appear  that  the  mother  had  gained 
a  settlement,  R,  v.  Spitalficlds,       ii.  i)l.  6. 

21.  So  also  a  bastard  is  settled  where  born, 
though  its  parents  ore  dead,  and  they 
were,  during  the  whole  of  their  lives,  re- 
puted to  be  man  and  wife,  R,  v.  St,  Pcter^s, 
Worcestershire,  ii.  pi.  12. 

^X'.  Even  if  the  child  be  born  under  a  mur- 
ri'afe  dr/acfo,  if  it  ap|)ear  bv  fair  concUi- 
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sion  that  it  was  a  bastard ;  as  if  its  mother's 
former  husband  were  alive,  R.  y.Lubben- 
ham,  ii.  pi.  18. 

23.  So  also  a  bastard  bom  on  the  road  while 
the  mother  is  endeavouring  to  reach  her 
own  parish,  without  fraud,  is  settled  where 
bom,  R,  V.  ylstley,  u.  p!.  17. 

24.  The  bastard  of  a  certificate  person  is 
sctded  in  the  place  of  its  birth ;  for  it  is 
not  such  issue  as  will  follow  the  settlement 
of  its  father  or  mother,  neither  is  such 
bastard  his  or  her  child,  within  the  inten- 
tion of  the  statute  8  &  9  Will.  3.  c.  30. 
R.  V.  Hilton,  n,  pL  15. 

25.  Even  althoimh  the  certificate  undertake 
that  the  certifying  parish  shall  provide  for 
the  certificated  person  and  her  cMld,  with 
which  she  was  then  pregnant;  for  the 
words  lier  child  must  be  taken  to  mean  a 
legitimate  child  then  in  being,  R,  t.  Wt^e^ 

ii.  pi.  14. 

26.  But  if  a  certificate  expressly  undertake 
to  provide  for  the  child  that  the  woman 
certificated  is  then  pregnant  with,  such 
child,  though  born  a  bastard,  shall  be  set* 
tied  in  the  mother's  parish,  and  not  m  the 
parish  whore  born,  R,  y.Ipsley,  ii.  pi.  15. 

27.  So  where  a  child  is  born  a  bastard,  and 
its  parents  afterwards  intermarry,  and  the 
father  procures  a  certificate  for  himself, 
his  wife,  and  his  child,  such  bastard  shall 
have  its  father's  settlement,  and  not  be 
settled  uhere  born,  R.w  Tostock,  ii.  pi.  42. 

28.  But  a  bastard  born  several  years  after  a 
certificate  engaging  to  receive  the  child 
the  mother  was  then  pregnant  with,  and 
all  other  children  she  might  afterwards 
have,  and  slating  her  to  be  an  unmarried 
woman,  is  settled  where  bom,  R,  v. 
Mathon,  ii.  pi.  19. 

29.  But  now  by  .75  G.  3.  c.  101.  eveiy  un- 
married woman  with  child  may  be  removed 
as  actually  chargeable,  although  residing 
in  the  parish  under  a  certificate,  R,  v. 
Great  Yarmouth,  ii.  pi.  694. 

30.  But  although  the  place  of  birth  be  the 
settlement  of  a  bastard,  yet  while  under 
seven  years  such  child  shall  be  removed 
for  nurture  to  the  place  of  its  mother's 
settlement,  and  be  tnere  kept  and  niun- 
taincd  at  the  expence  of  the  parbh  where 
born,  Skeffrethy.  Watford,  ii.  pi.  11. 

31.  Therefore  where  a  woman  went  with  a 
certificate  from  Hentlingtott  to  Ikniingtont 
where  she  had  two  bastard  children,  with 
which,  while  they  were  under  seven  years 
of  age,  she  was  removed  to  Hendingiom^ 
where  two  justices  made  an  order  on. 
Darlington  for  the  midntenance  of  tlie 
said  two  children,  and  it  was  held  that, 
they  had  a  right  so  to  do,  SDarlington  v. 

I     IlmKagCoTi)  ii.  pi.  1 6«> 


SeUicmei^  ^  Birih,] 


DIGEST. 


[SetUgmetU  bjf  Parentage, 


FI. 


Of  legitimate  Children. 

3S.  T]ie  place  of  birth  is  ulso  prima  facie  the 
place  of  bcltienicnt  of  Icgitiiiiutc  children, 
until  the  setileiiicDt  which  such  children 
iaherit  by  parentage  can  be  discovered, 
Cn^9plegate\.  Si. Saviour^ tf  ii.  pU27. 

35.  '1  heretbre,  on  «i  question  respecting  the 
settlement  of  a  married  woiunn,  if  the  an- 
pdlants  prove  that  the  pauper  was  born  in 
the  parisn  of  the  respondents,  thib  is  good 
jiritnd  facie  evitleiice,  so  ab  to  oblige  the 
re^>ondents  to  shew  that  the  pauper  had 
^aiiicd  a  diflercnt  settlcineut.  It.  v.  JVuod- 
ford,  ii.  pi.  29. 

Same  point,  /Z.  v.  Heaton  Xorris, 

ii.  pi.  ;50fj. 
54.  But  birthis  only  prima  fade  evidence  of 
settlemeut;  for  where  the  soisions  had 
decided  ij  favour  of  a  bcttlement  in  A,, 
hy  which  the  pauper's  fatlier  was  proved 
to  have  been  relieved  while  resident  in 
another  parisli  forty  years  before  the  deci- 
aon,  and  antecedent  to  the  pauper's  birth, 
and  the  only  evidence  to  oppose  this  being 
the  pauper's  own  birth  in  i/.,  the  order  of 
leuions  was  confirmed.  It.  v.  WaktfUld^ 

ii.  pi.  31. 
25.  The  settlement  by  birtJi  may  be  proved 
by   the   copy  of   the    parish-register  of 
christenings,  and  by  identifying  the  per- 
son, H,  V.  Creech  St.  MichacPt,  ii.  pi.  28. 

36.  For  the  priuiary  settlement  6y  birth  may 
be  vacated  by  a  new  settlement  bj^  pa' 
maiagey  althougli  the  child  be  under  teven 
years  of  age,  Cuumer  v.  Milioiiy  ii.  pi.  26. 

37.  But  the  place  of  birth  sliall  be  the  place 
of  settlement  of  a  legitimate  child,  though 
it  appear  that  the  iuthcr  is  still  living,  and 
had  served  two  }-e;irs  in  a  ditierent  |)arish ; 
for  noneoiutat  that^uch  service  w.;^  under 
a  hiring  for  a  year,  Ji.  v.  Whlxley, 

li.  pi.  50. 

58.  Tlie  place  of  birth  is  indeed  in  all  cases 
the  prima  facie  place  of  settlement,  I{.  v. 
Uaaton  ikorrit^  ii.  pi.  30  n. 

59.  So  also  the  place  where  a  Icgitiniiite 
child  is  hcstfoutid,  is  the  placo  of  its  legal 
tettlemcnt,  until  the  place  of  its  birth  or 
its  derivative  settlement  can  be  discovered, 
Whitechapel  v.  Stcpneifj  ii.  pi.  '24. 

40.  Therefore  where  the  motlier  of  a  young 
child  was  executed  ibr  felony,  and  neither 
the  place  of  the  child's  birth  nor  of  tiie 
mother's  settlement  could  he  (bund,  the 
child  was  held  to  be  settled  in  the  parish 
wlicrc  the  mother  was  apprehended,  Anon^ 

ii.  pi.  25. 

41.  So  also  if  the  mother  of  a  child  born  in 
one  parish  die  in  another  while  she  is  J 


I     passing  to  a  third,  such  child  shall  not  be 

^      settled  in  the  (.arish  where  it  was  lefl  de- 

j      stitute  by  the  death  of  its  mother,  but  shall 

be  setlicil  where  it  was  born.  The  case  qf 

Clareljf  v.  Burton^  ii.  pi.  23. 

42.  By  8  4^:9  W.J.  c.30.  "the  legitimate 
children  of  certificate  persons  shall  not 
gain  a  settlement  by  birth  in  the  certifi- 
cated parisli. 

43.  A  child,  eight  years  old,  born  in  Kn^andy 
but  both  whose  [larents  were  Irish,  without 
any  iiettlement  in  England^  and  who^e  mo- 
ther, after  the  fieath  of  her  first  husband, 
had  nmrried  a  settled  inhabitant  of  the 
parish  of  J.,  is  removable,  if  chargeable,  to 
the  place  of  his  birth,  and  is  not  within  the 
59  G.3.  c.  12.  §  33.  R.  v.  Great  Clacton, 

iL  pi.  32. 

SETTLEMENT  BY  PARENTAGE. 

I.  Of  the  Fattier. 

II.  Of  the  Mother. 

III.  Of  Emancipation, 

I. 

Bjf  the  Settlement  of  the  Father. 

1.  The  father's  settlement  is  the  settlement 
of  his  legitimate  children^  in  whatever  place 
such  children  may  be  born  or  dropped, 
Coxwell  y.  Shillingford,  il.  pi.  57. 

2.  And  a  legitimate  child,  though  born  after 
the  death  bi'  its  father,  shall  inherit  his 
settlement,  Ji.  v.  CWton,  iL  pi.  38. 

3.  So  also  the  lather  m  settlement  shall  be 
conferred  on  his  legitimate  child,  although 
such  child  be  boru  an  idiot,  JIard's  case, 

ii.  pi.  34. 

4.  And  a  legitimate  child  may  be  removed 
to  the  place  of  hib  father's  settlement, 
although  the  father  i»  idive,  and  do  not 
reside  there,  Ii.  v.  Iron  Actoti,     ii.  pi.  40. 

5.  For  the  settlement  oi'  the  fathor  is  the 
settlement  of  his  childi'tm,  although  ho 
reside  elsewhere  at  the  time  of,  and  ever 
after,  their  biitli ;  and  the  children  may  bo 
removed  to  such  settlement  after  the 
father's  death,  although  they  were  never 
there  duii;:^  his  lifetime,  St.  Gilef,  Mead- 
ijtg  v.  FverxUy,  Mtchwater,        ii.  pi.  39. 

G.  J  lie  father's  settlement  communicated  to 
bill  children  is  nut  altered  or  destroyrd  by 
the  marriage  of  his  wiilow,  H.  v.  Sajnnund" 
haniy  ii.  pi.  35. 

7.  But  if  the  father  remove  into  a  dilierent 
rmrish,  and  there  gain  a  new  settlement. 
Ills  children  under  the  age  of  seven  years^ 
and  such  other  of  them  as  have  not  gained 
settlements  in  their  own  right,  sh  -u  !iave 
the  settlement  thus  ncw\^*  i\e(\u\m.,  U.n« 
CumMry  li.  V^^^ 
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t.  Bnt  itiiinctimbentoatbeparalitawhlch  ' 
tnch  nurte  ekildren  arc  removed,  to  ihew 
tint  tbrir  derieaiive  iHttemnt  hiu  been 
channel  by  a  new  aettlement  stib*eqaentlv 
acquired;  and  therefore  it  has  heen  held, 
that  wane  Midren  may  be  rcraoved  tvith- 
Dut  itatjns  either  the  death  or  the  settle- 
ment of  tneir  parents,  R.  v.  Bttcklebiay, 
ii.  pi.  45. 

9.  See  b1«o  R.  v.  Barton  Turfe,      ii.  pi.  53. 

10.  For  proof  of  the  father'!  icttlement  is 
Riffirient  CO  ettablith  the  settlement  of  his 
children  in  the  aanie  pariih,  if  nothing 
appear  to  contradict  it,  R.  v.  Stone, 

ii.  pi.  ■**. 

11.  Tberefore  evidence  that  the  p.iupera 
father  had  been  relieved  forty  jean  before 
bjr  the  pariah  of  A.,  while  he  resided  in  the 
pariib  of  B-,  is  evidence  of  the  pauper's 
■ettlement  in  A^  although  it  appear  that 
the  pauper  was  bom  in  another  parish,  R. 
\.WakrfieU,  u.  pl.3I. 

19.  If  the  father  and  mother  of  a  le^timute 
cbild  be  both  forei^en,  and  neither  of 
them  have  gained  a  settleiueot,  it  follows 
that  both  they  and  their  children  must  be 
roBJotained  by  the  pariiih  where  the;  are 
found,  Covmf  s  case,  ii.  pi.  33. 

IS.  The  settlement  of  a  peraon  attainted, 
acquired  before  this  attainder,  is  commu- 
nicated to  hi*  after-^bom  children,  R.  v. 
St.  Mvg  Cardigan,  n.  pL  4S. 

II. 

Bj/  StUlenent  of  the  Mother. 

14.  The  iather's  lettlemcnt  shall  first  take 
«fiei;t  with  respect  to  the  Mttlementofhis 
Intimate  children;  but  if  the  father  have 
DO  Kttlement,  then  the  children  shall  have 
the  motker**  settlement,  R.  v.  St.  Ba- 
tohh't.  ii.  pl.4i. 

15,  lor  if  a  woman  marry  a  man  who  he.^ 
sot  gained  any  Bettloment  in  England,  or, 
baring  gained  a  settlement,  if  it  cannot  be 
fiiund.  Tier  maiden  settlement  is  not  sus- 
pended by  the  coverture,  T^on  v.  Kiag'i 
Sorlon,  ii.  pl.4!>. 

16.  And  the  mother's  aettlemcnt  duill  not 
only  be  the  lettleDient  of  her  childreD,but 
of  her  erondcbildren,  if  their  respective 
fiithers  have  no  settlement,  R.  v.  St.  Mai- 
Ihew,  Selhnal  Green,  ii.  pi.  5-J. 

17,  If  a  mother  acquire  a  new  settlement, 
not  in  her  oum  right,  but  by  marriage  with 
a  second  husband,  her  children  by  her  firbt 
huabond  retain  their  originnl  settlement  bv 
liirth  or  parenUige,  and  cannot  be  removed 
with  the  mother  to  her  acquired  tettle- 
went,  except  for  nurture  while  under  seven 
years  of  age,  Wai^fordv,  Brandon, 

ii.  pL4ii. 
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».  So  ifawomaBiprevioin  tohermartlage, 
acf^uire  a  settlement  in  her  mm  r^(,  ub; 

.  hiring  and  aervice,  and  after  the  drath  aS 
her  husband  acquire  a  new  settlement  bf 
marriage  with  a  second  husband,  the 
children  of  her  first  busbantl,  if  die  pbce 
of  his  settlement  be  unknown,  shall  go  to 
the  pnri;h  where  the  mother  gained  a  set- 
tlemc-nt  in  her  own  right,  and  not  to  the 

?1ace  of  her  second  husband's  aettlenient, 
t.  V.  St.  Gilet  in  the  rteUt,  n.  pi.  SO. 
19.  For  the  settlement  w)  acquired  by  a 
widow  in  her  own«ight,  destroys  the  set- 
tlement she  had  by  marriape,  and  is  com- 
municated to  Rich  of  her  children  bi  have 
not  beibre  gained  settlements  Ibr  them- 
selves, 51.  George't  v.  St.  Catharin^l, 

iL  pi.  47. 
w.  For  a  legitimate  child  msjr  enn  n  iww 
settlement  with  its  mother  after  the  fkthei'a 
death,  R.  v.  Woodend,  ii.  pi.  4B. 

i\.  Therefore  a  child  of  ten  yean  of  n^ 
who  possesses  a  derivative  settlement  Irran 
its  father,  may,  after  the  father**  death, 
acquire  a  new  settlement  from  it*  mother, 
bygoin^with  her  into  anotberpanih, and 
livingwithherasapart  of  her  family  npon 
her  own  estate,  R.  t.  Bartim  Turfe, 

id  pL  59. 
39.  Soalsoifthe  wifcaftertbedeathorher 
husband,  reside  fort  ydaj-supona  cOfTfaold 
estate  which  she  had  before  hii  death  in 
her  own  right,  she  thereby  indna  ■  new 
settlement,  which    shall    belong  to  hv 
children,  instead  of  that  which  thef  had 
before  in  rightof  tlieirfather,  A.t.  O^en, 
ii.  pi.  53. 
35.  So  also  a  widow  by  residence  during  htr 
quarmtine,  gains  a  settlement  for  henelT 
and  hiT   children  who   are   not   emmnci- 
pitied,  although  they  do  not  reside  with 
her  during  the  whole  ofthe/oriydop,  B. 
■w.  Long  Whitlenham,  ii.  pi.  55. 

94.  Itiit  a  wife,  during  the  life  of  her  hua- 
band,  cannot  gain  a  different  settlement 
tor  her   children  from   that  which   they 
derive   from   iheir   father   by  parcntan^ 
Berkhampitead  r.  St.  Mary  It'orthcAttrdk, 
ii.  pi.  51. 
III. 
Of  Emanripaiunt. 
BS.  Children,  after  the  »ge  of  tcven  yeart 
may  become  emancipated  from  their  pa- 
rents, and  acquire  new  settlements  in  their 
own  right,  Bumbleton  v.  Bediford, 

ii.  pl.S«. 
S6.  And  perhaps  before  the  agf  of  seven 
years ;  for  the  age  of  nurture  has  no  rela- 
tion to  the  doctrine  of  ejuancipalion,  R.  v. 
TottiHgton.  Loiter  End,  ii.  pi.  64. 

ST.  A  son  of  eight  yean  mage,  who,  ontbc 


.] 
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•  iMMval  of  hb  Cither  into  aoothur  pariih, 
wu  left  behiad,  and  continued  to  work  for 
himielf,  and  afterwards  married  and  con- 
timied  working  for  himself  and  bis  family 
for  twenty  years,  is  thereby  separated  from 
his  Cither's  &mily,  and  cannot  derive  a 
new  settlement  acquired  by  the  father 
after  his  removal  from  the  parish  in  which 
this  son  W8i»  so  left,  Eattwoodhey  v.  Wat- 
woodkty,  ii.  pi.  57. 

58.  A  son  who,  when  nineteen  years  of  age, 
leaves  his  father's  family,  and  goes  into 
anotben  parish,  where  he  marries  and  has 
children,  is  emancipated,  St»  Michad  in 
Korwich  V.  Si.  Matthew^  Ipswich^ 

ii.  pi.  58. 

59.  If  a  son,  after  he  is  one  and  twenty  years 
of  age,  many,  and  live  separate  with  his 
wife  and  fiunUy  from  his  father,  who  is  cer- 
tificatedy  thoueh  in  the  same  parish,  yet  he 
is  emancipated,  Budgen  v.  AmpthU^ 

ii.  pi.  60. 

30.  So  if  a  son  having  lived  with  his  father 
under  a  certificate  until  he  is  twent}-four 
years  of  age,  marry,  live  in  a  separate 
naiise,  has  children,  and  take  land  under 
10/.  a  year,  for  which  he  is  rated,  and  pays 
to  the  poor's  rate,  he  is  thereby  emanci- 
pated from  his  |>arent  family,  and  gains  a 
settlement  in  the  certificated  parish,  R,  v. 
Utatk^  ii.  pi.  762. 

31.  So  sdso  it  seems  that  a  son  who  supports 
himself  entirely  by  his  daily  labour,  and  is 
married,  is  emancipated,  although  he 
lodfie  and  board  in  his  father's  house,  for 
which  he  pays  him  five  shillings  a  week ; 
at  least  such  a  person  is  not  a  part  of  his 
father's  family  for  the  purposes  of  a  certi- 
ficate, i2.  V.  Siorringion,  ii.  pi.  745. 

SS.  ^k)  also  where  a   sou,  who   is  of  age, 
he    is     thereby     emancipated. 


ukameM^ 


although  he  continues  to  live  with  his 
father's  family  as  part  thereof,  i2.  v.  Ever- 
ton,  ii.  pi.  75. 

33.  fiut  a  person  cannot  gain  a  settlement 
by  hiring  and  service  with  the  son  of  a 
certificated  man  continuing  to  reside  in 
the  certificated  parish  with  his  mother 
after  the  father's  death,  as  part  of  her 
family,  though  the  son  were  of  age,  and 
c;trr\'ing  on  business  for  himself;  such  cir- 
cumstances not  amounting  to  emancipa- 
tion, R.  v.  Sou*erhifj  ii.  pi.  7G. 

34.  A  son  appreiiticeicl  out  by  his  father  to  a 
master  living  under  a  certificate  in  another 
parish,  and  nut  thereby  acquiring  any  set- 
tlement of  his  own,  but  receiving  clothes 
from  his  father,  and  visiting  him  from  time 
to  time,  and  returning  home  to  him  after 
the  expiration  of  his  apprenticeship  before 
he  was  of  age,  though  he  went  out  to  ser- 
vice again  in  two  days  after  receivin|g 
more  clothes,  is  not  emancipated  from  his 


father's  haaly;  and  therefore  follows  • 
settlement  gained  by  the  father  while  he 
was  so  serving  as  an  apprentice,  R,  v. 
Hardwicky  ii.  pi.  78. 

55.  if  a  son  enlist  himself  as  a  soldier,  and 
continue  four  ^'ears  in  the  service,  he 
thereby  emancipates  himself  from  his 
father's  fiimily,  R,  v.  Widpole  St,  Petet^t, 

ii.  pi.  62. 

56.  A  pauper,  being  eighteen  years  of  age 
and  residing  with  his  father,  was  drawn  as 
a  militia-man,  and  served  for  five  veurs  as 
a  balloted  man.  During  his  service,  he, 
several  times  when  on  furlough,  and, 
finally,  after  his  discharge  from  the  militia, 
returned  to  his  father's  house,  held,  that 
by  his  so  remaining  separated  from  his 
father's  family  after  twenty-one,  he  was 
emancipated,  although  the  original  sepnra* 
tion  was  not  voluntary  on  his  part,  R,  v. 
Hardwickf  ii.  pi.  82. 

57.  But  a  drummer  under  age,  who  enters 
into  the  same  militia  in  which  his  father  is 
Serjeant,  and  lives  with  his  father,  and  per- 
mits his  father  to  receive  his  pay,  is  not 
thereby  emancipated,  R.  v.  Wobum, 

ii.  pi.  74. 

58.  But  a  child,  as  long  as  he  continues  a 
part  of  the  parent  family,  cannot  be  eman' 
dpaied  until  he  comes  of  age^  nrnrries^ 
gains  a  settlement  in  his  own  right,  or  in 
some  way  contracts  a  relation  inconsistent 
with  the  idea  of  his  continuing  any  longer 
a  part  of  such  family,  R.  v.  IVitton  cum 
Twambrookty  ii.  pi.  69. 

59.  Where  a  pauper  being  settled  by  paren- 
tage in  A,  at  the  age  of  thirteen  years, 
lived  and  served  for  a  ^ear  in  A.  and  after- 
wards when  he  was  sixteen  years  old  re- 
turned to  and  lived  with  his  father's  family 
until  he  became  of  uge ;  held,  that  having 
acquired  a  settlement  oi  his  own  in  it,  he 
did  not  follow  the  settlement  of  his  father 
subsequently  gained  in  another  parish, 
whilst  the  pauper  continued  tu  reside  with 
him,  R,\,  Bleaihy,  ii.  pi.  81. 

40.  Where  a  son  married,  had  four  children, 
and  lived  with  his  wife  and  children  sepa- 
rate and  apart  from  his  father  and  mother 
in  the  same  parish  in  which  his  father  was 
settled,  it  was  held  to  be  no  emancipation, 
as  it  did  not  a[)pear  that  he  had  gained 
any  settlement  in  his  own  right,/?,  v.  CM 
Athlon,  ii.  pi.  61. 

41.  But  that  means  that  ns  long  as  tlie  son 
continues  a  part  of  his  father's  family,  the 
derivative  settlement  of  his  parents  is  not 
abandoned ;  for  he  nia^  be  emancipated, 
although  he  never  acquires  a  settlement  in 
his  own  right,  R,  v.  Stanwix,      ii.  pi.  71. 

42.  And  if  the  derivative  settlement  be  once 
abandon^  by  emandpaidon,  it  cvxkXtfA  \^ 
regained^  R.  v.  Roack^  \v.  ^Vl^, 
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43.  So  also  where  a  son,  who,  at  fifteen 
years  of  age^  bound  hioisolf  apprentice, 
eervc J  out  part  of  his  time,  ancl  worked 
about  the  country  in  the  way  of  his  busi- 
ness, but  who  went  to  his  father's  house 
whenever  he  pleased,  kept  his  holiday 
clothes  there,  and  considered  it  as  his 
house,  was  held  not  to  be  ememcipatcd 
from  his  father's  family,  R.  v.  Halifar, 

ii.  pi.  63. 

44.  So  if  a  certifying  parish  bind  outttieson 
of  a  certificated  raau  apprentice  in  a  third 

f)ari8h,  such  sun  is  thereby  emancipated 
rom  his  father's  family,  R.  v.  SilloNy 

ii.  pi.  59. 

45.  So  nine  or  ten  years'  residence  of  a  child, 
by  the  direction  of  his  father,  in  a  friend's 
house,  for  the  purpose  o£  his  support*  is 
not,  if  he  occasionally  visit  his  father's 
house  as  his  heme,  such  an  absence  as  will, 
upon  the  principle  of  abandonment,  be 
considered  an  emancipation,  R.  v.  Totting- 
ton  Lottfer  End,  ii.  pi.  64. 

40.  So  a  boy  hired  out  by  his  father  several 
}'ears  successively,  and  never  living  with 
him,  but  the  father  receiving  his  wages,  is 
not  emancipated;  but  continues  to  follow 
his  father's  settlement  acquired  after  the 
hiring  out,  R,  v.  Slrcttonf  ii.  pi.  65. 

47.  So  also  where  a  daughter,  who,  at  the 
age  of  ten  years,  had  the  misfortune  to  be 
rendered  incapable  of  work,  by  her  hands 
being  burnt  oik\  and  her  father,  from 
reduced  circuuistances,  being  unable  to  ! 
inaintan  her,  procured  lier  to  be  maiu- 
taincd  by  the  parish,  and  at  twenty  years 
of  age  she  was  accordingly  placed  in  the 
workhouse,  where  she  remained  for  several 
years,  the  (^ourt  held  that  it  was  notiiing 
like  an  emancipation,  R,  v.  Broadhemlmnf, 

ii.  pi.  66. 

48.  So  also  a  child,  who  leaves  its  father's 
family  when  only  five  years  old,  and  lives 
with  different  relations  dll  ten,  is  not 
emancipated,  but  shall  follow  the  settle- 

'  ment  of  its  father,  if  he  has  not  gained  any 
settlement  in  his  own  right,  R.\.  Off- 
church,  ii.  pi.  67. 

49.  A  son,  when  he  was  sixteen  years  of  age, 
was  bound  apprentice  for  four  years,  which 
he  served,  and  never  afterwards  returned 
to  his  father's  family,  but  the  indenture 
was  void  for  want  oi  a  stamp :  and  it  was 
held  that  he  was  not  emancipated,  but  fol- 
lowed the  father  to  a  new  settlement, 
which  he  had  gained  while  the  son  was 
serving  under  the  indentures,  R,  v.  Edg- 
tvorth,  ii.  pi.  68. 

50.  A  son  of  a  certificated  person,  who 
leaves  his  father* j  family  at  mneteen  years 
of  age,  and  serves  a  year  under  a  hinng  in 

iur  ^xtn-parochuil  place,  and  Hi  the  end  of 


the  year  returns  unmarried  and  under  age, 
and  not  having  gained  a  sctUtmetU  in  Ait 
own  riffit,  to  the  parish  where  his  father 
lives  under  the  certificate,  and  there  f»ters 
into  service,  is  not  thereby  emancipated, 
R.  v.  CoUingbum  JDudt,  ii.  pi.  70. 

51.  Nor  is  the  son  of  a  certificated  person, 
who  serves  a  year  in  the  certitVing  parish, 
part  of  a  year  in  a  third  parish,  and  two 
years  in  the  certificated  parisii,  thereby 
emancipated,  if  he  return  to  and  reside 
with  his  father,  although  the  first  and  last 
services  were  under  regular  hirings  for  a 
year,  R.  v.  Ingworth,  u  pi.  73. 

52.  Where  a  pauper  was  bound  apprentice 
to  a  certificated  man,  and  during  his  ap- 
prenticeship, he  l)eing  of  the  age  of 
eighteen,  his  father  gained  a  new  settle- 
ment, and  the  pauper  did  not  return  to 
his  father's  hou^i  till  aller  he  was  twenty- 
one  ;  held,  that  he  was  not  emancipated, 
and  that  his  settlement  followed  the  new 
settlement  of  his  father,  R.  v.  Jluggaie, 

ii.  pL8(). 

53.  But  a  son  who,  at  the  age  of  niuoteen, 
enlists  in  the  army,  goes  abroad  as  a  sol- 
dier, marries,  and  absents  himself  from  his 
father's  family  for  several  years,  is  thereby 
emancipated,  though  he  never  acquires  a 
settlement  in  his  own  right,  and  cannot 
partake  of  a  settlement  ^lined  by  his  father 
subsequent  to  his  enlistmg  and  leaving  his 
family,  R.  v.  Stanwlx,  ii.  pi.  71. 

54.  So  a  daughter  of  twenty-two  years  of 
age,  who  leaves  her  father's  house,  and 
hires  herself  in  the  same  parish  as  a  wet 
nurse,  and  after  staying  only  eight  weeks 
in  her  place,  returns  to,  and  continues 
with,  her  father's  family,  is  thereby  emati- 
cipaicd,  though  she  has  gained  do  settle- 
ment in  her  own  right,  and  is  not  entitled 
to  a  settlement  gained  by  her  father  be- 
tween the  time  of  her  departure  and  her 
return,  R.  v.  Roach,  ii.  pi.  72. 

55.  A  widower  having  a  daughter,  placed 
her  at  eleven  years  of  age  with  an  uncle, 
by  whom  she  was  wholly  maintained  after 
that  time,  and  with  whom  she  continued 
to  reside  after  she  came  of  age,  doing  ser- 
vice for  him,  but  without  any  contract  ot' 
hiring  to  give  her  a  settlement  of  her  own, 
the  father  having,  in  the  mean  time,  gone 
out  to  service ;  held,  that  on  coming  of 
age  she  was  emancipated,  R.  v.  CowAonej^ 
borne,  ii.  pi.  7  7. 

66.  The  pauper,  at  the  time  of  hiring  him- 
self, had  a  daughter  of  the  age  of  eighteen, 
who,  from  the  age  of  four,  had  lived  with 
her  ^ranilfather,  and  had  been  maintained 
by  him  tilt  his  death,  and  afterwards  by 
.  her  gmndmother,  which  continued  till  she 
sunned  the  age  of  tweoty-one^thie  grand- 
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father  harhigby  his  will  directed  the  grand- 
mother to  educate  and  maintain  her  out  of 
a  fond  giTen  to  the  grandmother  for  life, 
and  after  her  decease  to  the  daughter; 
h«M,  that  the  daughter  was  not  emanci- 
pated, and  consequently  pauper  was  not 
witfain  Stat.  3  &  4  W.  &  M.,  a  person  no/ 
havimg  a  diUd  at  the  time  of  tne  hiring, 
R.  V.  UekfUrU,  n.  pi.  79. 

57.  During  the  minority  of  a  child,  there 
can  be  no  emancipation  unless  he  marries, 
and  so  becomes  nimself  the  head  of  a 
family,  or  contracts  some  other  relation, 
so  as  wholly  and  permanently  to  exclude 
the  parentu  control,  R.y.  IVUminfrion, 

ii.  pi.  8.7. 

53.  Semhlcj  that  the  acquiring  a  settlement 
of  his  own,  does  not  properly  constitute 
on  emancipation,  '       Id,  ibid, 

59.  A  minor  having  enlisted  into  the  marines, 
was  dischai^d  from  that  service,  and 
retumeil  to  his  father's  family  before  he 
attained  the  age  of  twenty-one  years; 
held,  that  he  was  not  euiaiicipiitcd,  R,  v. 
Rothcrficld  Greys^  \i,  pi.  84. 

SETTLEMENT  BY  MARRIAGE. 

I.  The  lVife*s  Jifftrriagc  SfftlvmcnL 
I!.  The  Wtfa^s  MnitU'n  SeUlemcnt. 


III.  Remcvalof  Wife. 

I. 

The  Wife^s  Settlement   in  Ritr/tt  of  the 

Iluishand. 

1.  The  husband's  bettlenient  is,  by  the  intcr- 
marriaizc,  immediately  communicated  to 
his  wife,  Appotens  \.  Dumwell,  ii.  pi.  loii. 

S.  Andduiint;  the  coverture,  the  wife  cannot 
i«sun  a  diDbrcnt  settlement  from  her  huh* 
band's,  R.w  Aythorp  Roodiftg,  ii.  pi.  10-1. 

5.  And  even  after  her  husbiuid  s  death,  she 
shall  still  retain  his  settlement,  until  she 
sain  a  new  settlement  cither  in  her  own 
right  or  by  marriage  with  another  husband, 
SL  Giles  V.  JCvertiet/,  ii.  pi.  102. 

II. 
T/ie  IFi/V*  Settlement  in  her  own  Right. 

4.  The  settlement  which  a  widow  gains  in 
her  own  right,  cannot  be  changed  by  evi- 
dence that  bhe  was  afterwards  married  to 
a  man,  who,  in  his  life-time,  told  her  he 
was  born  in  Yorkshire ;  for  it  is  incum- 
bent on  the  parish,  where  slic  is  proved  to 
hare  acquired  a  settlement,  to  show  a  sub- 
sequent derivative  settlement,  R,  v.  Ilen^ 
iitigkam,  ii.  pi.  1 1 7. 

5.  The  tiMiiden  settlement  of  a  woman  k  not  / 


ejrtmguisked,  but  suspended  only,  during 
the  coverture,  Appotens  v.  Dunswell, 

iL  pi.  106. 

6.  And  if  she  marry  a  man  who  has  no  set- 
tlement, or  whose  settlement  cannot  be 
discovered,  her  maiden  settlement  is  not 
even  suspended  by  the  coverture,  R.  v. 
WUborough  Green,  ii.  pi.  105. 

7.  And  therefore  where  a  single  woman, who 
had  acquired  a  settlement  in  her  own 
right,  married  an  Irish  sailor,  who  had  no 
settlement  as  far  as  she  knew  o^  and  who 
was  alive  as  she  believed;  having  heard 
that  he  was  so  only  two  months  before 
her  removal,  but  whose  settlement,  if  he 
had  gained  any,  did  not  appear,  it  was 
held  that  she  was  entitled  to  her  own  set- 
tlement, IL  V.  St.  Botolphf  BishopsgaiCt 

ii.  pi.  109. 

8.  So  where  the  evi^nce  was  that  the 
pauper's  husband  was  bom  in  Wiltshire, 
but  in  what  parish  was  not  known,  or 
whether  he  had  gained  any  other  settle* 
ment ;  and  that  he  had  run  away,  but  was 
still  living  for  any  thing  the  pauper  knew 
to  the  contrary,  it  was  held  that  she  was 
entitled  to  her  maiden  settlement;  for 
otherwise  she  nmst  be  starved,  R,  Wester^ 
ham,  '  ii.  pi.  108. 

9.  So  where  the  pauper  had  married  an 
Irishman,  who  had  not  gained  any  settle- 
ment in  England,  it  was  held  that  she  was 
settled  in  her  own  parish,  St,  (riles  v    St 
MargnreCs,  ii.  pi.  107. 

10.  For  in  all  such  cases,  unless  the  hus- 
band's settlement  can  be  shown,  the  wife's 
own  settlement  remains  undestroyed  by 
the  interniurriugc,  R.  v.  Wowtx/vrd, 

ii.  pi.  118. 
III. 

Removal  i>f  the  il  ife. 

11 .  A  wife  may  be  removed  alone,  unless  it 
clearly  a[)pcar  that  such  removal  will  se- 
I)arate  her  from  her  liuabanJ,  St,  Mi- 
chael*s.  Rath  v.  Nunnejf,  ii.  pi.  110 

12.  For  unless  the  contrary  nppear,  it  shall 
be  presumed  thut  the  husband  is  at  the 
place  to  which  tlie  >\ifc  is  removed,  R,  v. 
Ironacton,  ii.  pi.  111. 

15.  So  also  if  sihi*  be  removed  ''  to  the  place 
of  her  last  legal  settlement,"  it  shall  be  in- 
tended to  be  the  place  of  her  husband's 
settlement,  R.  v.  Higher^  Wallon, 

ii.  pi.  112. 

14.  So  if  the  absence  of  the  husband  be 
only  tem|>orary,  and  his  wife  be  removed 
to  any  place  eo  nomine  as  his  ui/e,  it  shall 
be  presumed  that  the  place  to  wiuch  she. 
was  removed  was  the  place  of  her  ims- 
band's  settleoaent,  uuLcsb  the  couvtas^  V^^i 
shown,  R.  Hiamwrtk^  \\«  \iL\\  S. 


■^  .'.l 
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15.  Therefore  where  b  married  woman  and 
her  child  were  removed  from  Swell  to 
to  height  in  the  absence  of  her  husband, 
which  order  was  quashed  on  appeal ;  but 

-  ^On  the  husbands  return  to  EweU  he  and 

•his  wife  and  child  were  again  removed, by 

>  B'' second  order,  to  Leigh;  which  order 

"Ibe session  confirmed;  but,  on  the  autho- 

'rity  of  R*  V.  Hituworth,  it  was  quashed, 

= H.  t.  Lei^hj  ii.  pi.  1 1 6. 

1 6.  If  a  foreigner,  the  husband  of  an  EngBsh 
■■  woman,  whose  father  is  certificated,  live 
'  with  and  support  his  wife  and  family  in 

the  certificated  parish,  but  has  not  gained 
aiiy  settlement;  his  wife,  although  she  ask 
temporary  relief  of  the  certificated  parish, 
eatinot  be  removed  from  her  husband  to 
the  parish  from  which  her  father  was  cer- 
tificated, and  in  which  she  is  settled  by 

-  |iarentage,  R,  v.  Carleton^  ii.  pi.  115. 

17.  If  the  husband  oe  abroad,  and  the  place 
I  of  his  settlement  not  known,  the  wife 

may  be  removed  to  her  maiden  settlement, 
although    it  is   uncertain    whether   her 

-  husband  be  alive  or  dead,  R,  v.  Ryton^ 

ii.  pi.  114. 

181  So  if  a  Scotchman^  who  has  no  scttle- 

'  ment,  both  they  and  their  children,  by  hit 

'  consent,  may  be  removed  to  A^  settlement, 

R.  v.  SWum,  it.  i>U4^8. 

19.  Bv  Stat.  59  G.J.  c.  12.  §35.  the  wife 

and  eight  unemancipated  children  of  a 

Scotchman^  who  has  not  acquired  any  set- 

tleifaentin  Englandy  must,  ifchargeable.  be 

»fnQfe:by  a  pass  along  with  the  husband  to 

;4l!c;(^^(8iidy.Bnd  cannot  be  removed  to  the 

T.mteidm  settlement  of  the  wife,  R.  v.  Leedt^ 

W  .-.;.  ii.  pi.  125. 

201  if  the  absence  of  the  husband  be  only 
temporar}',  and  the  wife  be  removed  to 
any  place  eo  nomine  as  the  wife,  it  shall  be 
pretomed  the  place  of  her  husband's  set- 
tletoent,  R,  v.  ISuxiaorih,  ii.  pi.  1 1 5. 

21,  For  the  removal  o^a  feme  covert  is  evi- 
dence of  her  husband's  settlement,  R,  v. 
Leigkf  ii.  pi.  116. 

2g.  On  .the  removal  of  a  widows  it  is  enough 
in  the  first  instance  to  prove  her  maiden 
Mtdonent,  12.  v.  Woodtford^  ii.  pi.  118. 
So  on  the  removal  of  a  wife^  R.  v.  HedtoTj 

iL  pi.  119. 

25.  For  it  is  incumbent  on  the  parish  in 
which  she  was  settled  while  smgle,  to 
prove  a  derivate  settlement,  R.  v.  Hen^ 
mn^My  ii.  pi.  1 1 7. 

24«  And  it  seems  if  husband  and  wife  be 
.  certified,  and  the  wife  be  removed  to  the 
^eertifyiDg  parish  bv  an  ordo*,  which  is  un- 
•ppealed  from,  this  concludes  the  hus- 
.band's  settlement  to  be  in  the  same  parish, 
fthoittb  ahe  was  not  removed  as  hu  wfe^ 
Hfod  Ml  h»d  tfp'if^ .  •  isttienioiit  in*  the 


parisli  to  wlHch  the  certificate  was  given, 
R.  V.  Totvcetier,  u.ijl.li20. 

25.  If  a  feme  covert  be  removed  mm  A. 
to  B,  describing  her  as  ** widow**  and 
there  be  no  appeal  against  it,  it  is  conclu- 
sive not  only  as  to  her  settlement,  but  as 
to  chat  of  her  husband  also,  R.  v.  Rmdge- 
leyt  ii.  pi.  121. 

26,  So  if  a  pauper  and  his  vnfe  be  removed 
on  the  examination  of  hit  wifip,  and  an 
adjudication  be  made  that  they  were  set- 
tled in  Jf.,the  parish  of  3f.,  cannot  after- 
wards remove  her  as  a  tingle  tooman  to 
another  parish ;  for  it  is  conclusive  on  M, 
as  to  their  marriage,  R.  v.  Binegar. 

iL  pi.  905. 

SETTLEMENT  BY  NOTICE  AND 
RESIDENCE. 

I.  The  Statuiet. 
II.  Who  may  deliver  Kotke  of  Rendenoe. 

III.  The  Kind  of  Notice. 

IV.  7^  THme  and  Manner  of  Retideneet. 

h 

TheStattUet. 

1.  By  15  &  14  Car.  2.  c.  12.  §1.  **  upon 
complaint  of  the  churchwardens  and  over- 
seers to  any  justice  of  the  peace,  within 

fortv  dayt  after  any  person  shall  come  to 
settle  in  any  tenement  mider  the  yeariy 
value  of  ten  pounds,  any  two  justices  of 
the  peace  of  the  division  where  any  per- 
son ukely  to  be  characable  to  the  parish 
shall  come  to  inhabit,  may,  by  their  war- 
rant, remove  and  convey  sucn  person  to 
the  place  where  he  was  last  legally  settled 
for  the  space  of  forty  davs,  unless  such 
person  give  security  ror  the  discharge  of 
the  parish,  to  be  allowed  by  the  said  jot- 
tices." 

2.  By  1  Jac.  1.  c.  17.  §5.  *<  the  forty  days' 
continuance  of  such  person  in  a  parish  to 
make  a  settlement,  shall  be  acconnted 
from  the  time  of  his  delivery  of  notice  tn 
writing  of  the  house  of  his  abode,  and 
the  number  of  his  family,  to  one  of  the 
churchwardens  or  overseers  of  the  parish 
to  which  he  shall  so  remove." 

5.  By  5  W.  &  M.  c.  1 1. "  xhe  forty  dayt  from 
the  publication  of  the  notice  m  writing 
of  the  churchwarden  or  overseer;  whicS 
notice  the  churchwarden  or  overseer  to 
whom  it  is  delivered  is  required  to  read 
or  cause  to  be  read  publicly,  immediately 
after  divine  service  in  the  church  or  chi^ 
pel  of  the  said  parish  or  town,  on  -the 
next  Lord^t  day^  when  there  shall  be  di- 
vine service  in  the  same;  and  the  said 
churchwarden  or  overseer  is  rcouired  to 
rcgiitev  or  cause  to  be  registered,  the  said 
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notice  in  writinc,  id  the  book  kept  for  the 
pcKirs*  account*?' 

4.  And  by  sW.&M.c.ll.  S5.  «  if  any 
churchwarden  or  ovcriieer  shall  refuse  or 
neglect  to  read  or  resisur  the  said  notice 
n«  aforesiud,  be  shall  forfeit  fort)'  shil- 
lings." 

5.  But  by  35  G.  3.  c.  101.  it  is  enacted, 
"  that  so  much  of  13  &  14  C.S.  c.  12.  as 
enables  justices  to  remove  any  person  or 
persons  thut  are  likely  to  be  chargeable  to 
the  palish,  township,  or  place  into  which 
the^'  shall  come  to  inhabit,  shall  be  rc- 
peaie^l,  and  that  no  poor  person  shall  be 
removed  from  the  parish  or  place  where 
auch  poor  person  shall  be  inhabiting,  to 
the  place  of  his  or  her  last  legal  settle- 
ment, until  such  person  shall  have  become 
actually  chargeable  to  the  parish,  town- 
ship, or  place  in  which  such  person  shall 
then  inhabit,  in  which  case  two  justices 
are  empowered  to  remove  the  person  or 
persons,  in  the  same  manner,  and  .subject 
to  the  same  appeal,  and  with  the  same 
powers  as  miglit  have  been  done  before 
the  passing  of  this  act,  with  respect  to 
persons  likelv  to  become  chargeable." 

6.  And  by  35  Cr.  3.  c.  101.  $  4.  it  is  further 
enacted,  *'  that  no  person  coming  into 
any  parish,  township,  or  place,  shall  be 
enabled  to  cain  any  settlement  there  by 
delivery  and  publication  of  any  notice  in 

■    ■  aa 

wruing.' 

II. 


WAo  matf  deliver  Notice  of  Residence. 

7.  By  sW.&M.  c.  11.  §4.  "no  soldier, 
seaman,  shipwright,  or  other  artificer  or 
workman  in  the  king's  service,  shall  have 
any  settlement  by  delivery  and  publication 
of  a  notice  in  writing." 

8.  By  3  W.  &  M.  c.  11 .  §  6. "  settlements  may 
be  gained  by  serving  an  office,  without  de- 
livering notice." 

9.  By  3  W.  &  M.  c.  1 1 .  §  7.  "  settlement  may 
be  gained  by  hiring  and  service,  without 
delivering  notice." 

la  By  3  W.  &  M.  c  11.  §  8.  "  settlem^t 
may  be  gained  by  apprenticeship,  without 
delivering  notice." 

11.  A  person  having  land  in  a  parish  will 
not  enable  him  to  give  notice  for  the  pur- 
pose of  gaining  a  settlement,  Ristip  v. 
Harrow,  Salh.  534. 

1 2:  A  person  lodging  and  boarding  in  a  parish 
cannot  give  notice  of  residency  for  the 
purpose  of  gaining  a  settlement,  Ristip  v. 
Hmdon,  Fort.  313. 

15.  But  a  lodger,  whose  apartment  is  dis- 
tinct from  the  house  to  which  it  belongs, 
may  g»ve  notice,  R,  v.  Buckingham, 

Salk.834. 


III. 
The  Kind  of  Notice. 

14.  The  Stat.  3  and  4  W.  & M.  c.ll.  is  ex- 
planatory of  the  1  Jac  8.  c.  S7.»  and  no 
circumstances,  however  strong,  can  amount 
to  a  constructive  notice;  but,  in  order  to 
gain  a  settlement,  the  kind  of  notice  de- 
scribed by  these  statutes  must  be  complied 
with,  R.  V.  'ralburif,  Foley,  1 33. 

15.  Therefore,  tidcing  up  the  freedom  of  a 
corporatioji,  and  voting  as  a  freeman  for 
the  election  of  iKiiliffii,  will  not  amount 
to  a  notice  of  being  an  inhabitant,  R.  v. 
Buckingham,  Salk,  554. 

16.  Nor  is  publication  of  the  banns  of  mar- 
riai;c  under  the  £6  G.  3.  c.  33.  sufficient 
notice,  R.  v.  Chert^ey,  5  Mod.  454. 

17.  Nor  attendance  on  courts  leet;  doing 
duty- work  on  the  highways ;  having  n  pew 
in  the  church;  and  performing  watch  and 
ward  in  the  parish  during  forty  years,  R. 
v.  Abbots  Lan^ley,  Stra.  85S. 

18.  But  it  is  saiil,  that  as  the  notice  need 
not  be  exactly  proved,  there  may  be  cases 
in  which,  after  great  length  of  time,  the 
Court  will  presume  that  notice  wus  given 
according  to  the  statutes,  R.  v.  St.  Ni- 
cholas, Salk.  473. 

IV. 

0/  the  Time  and  Manner  of  Residences. 

19.  The  forty  dayi  residency  required  by  the 
above  statutes  to  gain  a  settlement  by 
renting  a  tenement  under  ten  pounds  a 
year,  need  not  be  forty  successive  days,  if 
the  party  hold  the  tenement  the  whole 
time,  R,  v.  Cirencester,  Stra,  579. 

30.  The  resiliency  need  not  be  on  ^  pre- 
mises  holden ;  for  if  he  reside  witkin  tike 
same  parish,  it  is  sufficient,  R.  v.  Butfy, 

Burr.  A  C.  I07. 

31.  Therefore  where  a  person  held  a  fann, 
and  lodged  more  than  forty  days,  but  not 
successively,  at  a  public  house  in  the 
same  parish,  about  a  mile  and  a  half 
distant  from  the  farm,  for  about  the  space 
of  five  weeks,  in  order  to  look  after  the 
farm,  and  employed  workmen  to  make 
hedges,  cut  wood,  and  weed  turnips 
thereon,  and  went  occasionally  to  another 
parish  in  which  his  family  lived,  it  was 
neld  a  sufficient  residence  to  gain  a  settle- 
ment, R.  V.  Sowton,  Burr.  S.  C.  135. 

88.  And  where  a  yearly  scr\'ant  thus  alter- 
nately resides  m  the  parish  where  his 
master's  house  is  situated,  and  in  other 
parishes  where  his  master  also  holds  a  tene- 
ment, and  resides  more  than  forty  days  in 
each  of  the  pariihe^  ba  M^Amierit  ^ooAX 
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be  where  he  lodges  the  last  night,  i?.  v. 
LfOwets,  Burr.  S.  C  825. 

35.  But  in  order  to  render  these  kinds  of 
residence  sufficient,  it  is  necessar}'  that 
the  tenant  should  have  a  fair  possession  of 
the  tenement ;  and  therefore,  if  a  man 
who  is  insolvent  has  conveyed  his  estate 
to  trustees  for  the  payment  of  his  debts, 
and  afterwards,  before  the  trust  is  per- 
formed, gets  fraudulently  into  possession, 
a  rendence  of  forty  dayt  will  not  gain  a 
settlement,  R.  v.  St.  MlckaePs,  Bath, 

Ihugt,  650. 

SETTLEMENT   BV  RENTING  A  TE- 

NEMENT. 

I.  The  Statutes, 

II.  Kind  of  Tenement, 
HI.  The  tenure, 
IV.  The  Value, 

V.  The  Time, 
VJ.  Of  Residence, 

I. 

Of  the  Statutes. 

\,  By  15  &  14Car.8.  c.  IS.  '^ persons  who 
shall  reside  for  forty  days  upon  any  tene- 
ment of  the  yearly  value  of  ten  pounds, 
shall  gain  a  settlement." 

!>.  Settlement  shall  not  be  acquired  by 
renting  a  tenement,  unless  such  tene- 
ment shall  consist  of  a  house  or  building 
within  such  pariKh,  being  a  separate  and 
^stinct  dwelling-house,  &c.,  or  of  land 
with  such  parish,  or  of  both,  bona  Jide 
hired  by  such  person  at  and  for  the  sum 
of  10^  at  the  least  for  the  term  of  one 
whole  year;  nor  unless  such  house,  &c., 
shali  be  hdd,  and  such  land  occupied,  and 
the  rent  for  the  same  actually  paid,  for  the 
term  of  one  whole  year  at  the  least  by 
the  person  hiring  the  same;  nor  unless 
the  whole  of  such  land  shall  be  situate 

.  within  the  same  parish  as  the  house 
wherein  the  person  hiring  such  land  shall 
dwdl  and  inhabit,  59  G.  5.  c50. 

3.  1^  6  G.4.  c.57.  the  59G.5.  C.50.  is  re- 
pealed, and  it  is  enacted,  that  no  person 
shall  acquire  a  settlement  in  any  parish^ 
■frc.,  by  or  by  reason  of  settling  upon, 
renting,  or  paying  parochial  rates  for  any 
tenement,  not  l^ing  his  own  property, 
unless  such  tenement  shall  consist  of  a 
separate  and  distinct  dwelline-bouse  or 
building,  or  of  land,  or  of  both,  bona  Jide 
rented  bv  such  person  in  such  parish,  &c., 
at  and  tor  the  sum  of  10/.  a  year  at  the 
least  for  the  term  of  one  whole  year ;  nor 

MoIatB  such  home  iv  budding,  or  land, 


shaU  be  occupied  under  such  yearly  hhring, 
and  the  rent  for  the  same  to  the  amount 
of  loA  actually  paid,  for  the  term  of  one 
whole  year  at  the  least,  provided  that  it 
shall  not  be  necessary  to  prove  the  actual 
Talue  of  the  tenement. 

II. 

Of  the  Kind  of  Tenement. 

1.  Sembte^  that  in  order  to  gain  a  settle- 
ment by  renting  a  tenement,  the  pauper 
must  reside  upon  some  part  of  it,  R,  v. 
Bardweil,  ii.  pi.  160. 

2.  'i'hc  statute  means  renting  an  estate  of 
tec  pounds  a  year,  and  not  purchasing  a 
freehold  to  that  value,  R.  v.  Stamnore, 

iL  pi.  124. 

3.  A  water-mill  is  a  tenement  witniu  the 
meaning  of  this  statute,  Evelyn  v.  Rent^ 
comb,  ii.  pL  125 

4.  A  mnd-mill  also  is  n  tenement,  although 
there  be  no  dwelling-place  cither  in,  or 
belonging  to  it,  R,  \,BtUlcy,    ii.  pi.  128. 

5.  A  coney-warren  and  a  cottage  upon  it, 
rented  at  ten  pounds  a  year,  will  give  a 
settlement ;  for  whether  the  tenant  pays 
the  rent  for  a  house  to  live  in,  or  fur  a 
warren  which  brings  him  in  a  profit,  is 
not  material,  Kinver  v.  Stone^    ii.  pi.  126 

6.  A  rabbii'^warren,  with  liberty  to  kill  rab- 
bits for  the  profit  of  the  occupier,  with  a 
small  house  on  it  to  keep  nets  iu,  is  a 
tenement,  although  it  is  a  contract  only 
to  kill  rabbits  on  a  particular  spot,  with 
liberty  to  enter  on  the  soil  for  that  pur- 
pose, R.  V.  Pentridd/ehide,        ii.  pi.  157. 

7.  So  renting  a  piece  of  pasture  ground  is  a 
tenement,  R,  v.  Mindin  Hampton, 

ii.  pi.  157. 

8.  It  was  formerly  held,  that  the  renting  of 
land  for  the  purpose  of  agisting  cows  to 
f«sture  from  JUav-day  to  Afartistmas,  by 
agreement  for  three  years  successively, 
was  not  a  tenement  within  these  statutes, 
for  that  it  ought  to  he  the  renting  of  a 
house  or  ground  itself  to  make  a  tene- 

^ment,  R.  v.  lAnwoody  ii.  pi.  157. 

9.  So  also  that  the  pasture  eatage  of  a  piece 
of  ground  was  not  a  tenement,  R,  v.  Jftn- 
chin  Hampton^  ii.  pi.  157. 

10.  So  also  that  a  dairy y  consisting  of  six- 
teen cows,  with  the  messuage  and  feeding 
for  the  said  cows  on  twenty-one  acres  of 
clover  ground,  and  thirteen  acres  of  mea- 
dow land,  with  the  aftermath  of  a  mead, 
which  were  all  parts  of  one  farm,  also  with 
the  run  of  the  yuril  iTclonging  to  the  said 
messuage,  and  the  nrshes  Monging  to  the 
said  farm,  for  the  feeding  of  pigs^  and  also 
the  run  of  one  horsei,  with  the  cows  afbre- 
said^  for  one  year,  &<-.,  was  oot  m  tenement 
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wiihiii  tho  maaninp  of  the  itnutei;  bc- 
CMiae  it  wai  an  ngrcement  merely  for  a 

Eenonal  ihinp,  the  luc  of  ihc  cow-s,  nnd 
■d  nothing  to  do  with  the  limd,  K,  v. 
Lodterfy,  ii-  pl-  IS"- 

1 1 ,  But  these  thfee  last  cn.ie«  hare  beeu  dc- 
nifd  to  be  low,  B.  v.  Tolpaddle, 

ii.  pl.  154. 

12.  And  therefore  the  renting  of  a  cn/W'5"''' 
in  a  ytiotcil  pasture,  on  coiislderatiuu  of 
the  tenant  Leepin^in  repiur  three  common 
b^hwajf-gatc!',  wtiich  tho  person  lm»ing  a 
rieht  to  the  ntlllegnte  vm  bound  to  sin- 
t»n,  i»  now  helil  to  be  a  tcHemeni;  al- 
though the  tenant  hiid  no  rif^t  to  it  in 
mpect  of  anv  property  in  the  land.  It.  v. 
H'Hrfcy,        "  ii.  p'-  13^- 

13.  And  therefore  if  a  person  resido  on  a 
tenement  of  5l.  a-year  m  the  jwrish  of  W. 
and,  at  the  same  time,  rent  Ihr  let/  (that  U 
the  pasturage)  ^dweoiw,  from  Xtay-doy 
to  Midiadma;  in  certain  land  in  H.  ut  si' 
{■uioeas,  he  thereby  (^ins  a  scllleincnt  i 
If.  thouj^h  he  were  not  cntitlc-.l  to  lli 
cxcliuive  jjotfura^eof  thelnnd  in  H.;  for 
it  )>  nothing  more  than  a  common  in  gro" 
S.\.  naUmglon,  ii.  pl.  1 

H,  So  also  it  has  been  held,  that  a  Iciisc  of 
thefiiheryofapond,  with  the  tnear-scdge, 
Aaaii  anil  rushes  in  and  about  the  tumc,  is 
such  aconitnictiveilcmiMSoriAcMi^  that 
it  i^  a  bulticieiit  tenement  to  give  a  settle-  ! 
BKfiit,  although  the  lessor  liad  in  fact  no 
title  to  the  iircuiisL-s,  Jt.  v.  Old  Jlniford, 
ii.  pl.  135. 
Ii.  Where  a  pauper,  by  onler  of  a  corjKir- 
alion  made  at  Cuinmon  Mall,  uos  allowed 
the  liberty  to  lake  sand  and  gnivcl  fron: 
the  bed  of  a  river  (of  which  the  coriioration 
Here  untitled  to  the  soil),  for  ivhicli  liberty 
he  paid  to  the  corporalion  at  the  rate  of 
10^  per  annum  i  licld,  that  he  thereby 
acquired  a  settlement,  R.  v.  AH  Satitli  m 
Dtrby,  ii-  pl-  155. 

IS.  .So  bIbo  the  takiii);  tlic  hay-graiis  and 
ifter<niath  of  a  meadow,  i)  taking  a  teiii- 
nent:  for  there  caii  bu  no  other  profiit 


ud  not  like  taking  Iiay-grais  after  sevc- 
nncc,  for  tbot  is  only  a  chattel,  R  v. 
Slote.  "■  pl   '-^6- 

IT.  Where  a  pauper  redded  for  a  year  in  n 
bouse  in  the  itarisl)  ot  A,  wad  during  nil 
that  time  had  two  suh^ieting  parol  con- 
imct*  for  two  ponds,  or  the  rushes  and 
flag*  sTowing  therein,  which  he  was  to 
have  the  eKcluMve  right  of  cuttlnj;  at  hiii 
pIcMtirv;  held,  that  thene  were  a  suiGcieiit 
tenement  (being  together  above  the  value 
of  t<W.  per  annum)  to  confers  s«(J«iient| 
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in  A.,  B.  r.  A/I  Saintit  CambM^, 

li.  1-1.  li'i. 

18.  So  aluo  renting  the/<ig»  or  n/l'er-H/y7i.r  of 
meadow  land  it  renting  a  tenement,  R.  v. 
Jirmnptim,  ii.  pl.  iss. 

19.  iio  alto  renting  a  dairy  of  thirty  cows, 
some  ut  five  pound*  tun  *hilling«.  nnd 
others  at  five  pounds  a  cow,  with  liberty 
to  cut  fur/e  on  an  luljoining  wurren,  and 
on  other  jMrts  of  the  farm  for  the  use  of 
the  dairy  only,  if  a  tewmcnt,  R.  v.  Piddle- 
IroAldt,  ii.  pl.  137, 

SO.  So  also  ruiitii-g  twenty  cows  at  three 
jiouiuU  ten  shilling!,  a  ye;ir  eiuh,  to  lie  fed 
in  particular  Ik-Ids  for  a  certain  part  of 
the  year,  diirinj*  which  time  nu  other  cat- 
tle uus  to  dejiastnre  there,  is  a  lencmeul, 
H.  V.  Tulimdrlle,  ii.  pl.  139, 

21.  But  renting  :i  ilnir)'  (including  the  cows 
and  their  pasture)  at  above  M.  a  year  in 
value,  will  nut  cnnlcr  :t  settlement,  if  llie 
annual  value  of  the  land)  on  uhich  the 
cows  were  to  he  di^iaMurcd  was  under  10/. 
a  year,  R.  v.  Miaavrlk,  ii.  pl.  1 4.7. 

93.  Uenting  tl'.e  hire  or  privilege  of  milking 
two  cows  liclongii:^  to  unothi-r  at  so  miu-li 
per  week  per  cow,  for  40  weeks,  which 
cows  were  lo  be  drptittaicd  by  the  owner 
on  bis  farm,  in  common  with  his  other 
cattle,  and  were  to  Iw  milked  bf  the  pnu- 
per,  will  ituin  him  a  settlement  if  the  pas- 
turage of  the  cowd  be  worth  l(W.  a  year, 
R.  V.  Stote-Kpen-TreHlf  ii.  pl.  14<f, 

23,  Where  the  [inuper  applied  to  the  owner 
of  a  farm,  for  tic  aiilimg  tf  a  eow,  which 
it  was  agreed  that  ho  should  have  /or  tin- 
•-— ""  '"-  sl.  and  the  portitnlnr  cow  *in 


further  tlrnii  he  wus  then  told  thnt  the 
owner's  iiimiing-man  wouhl  inform  him  in 
«vAat  [WSluru  Ihe  fww  tmu/d  befirA  mi/ked, 
of  which  he  was  afterwards  inlbnned,  and 
HO  ou  from  tiiiic  lo  time  as  the  pailurc  was 
changed;  held  thnt  this  was  sinHdent  eii- 
dencc  of  a  contract  for  tho  taking  of  u 
pailurc^ed  cow,  and  by  consequence  of  a 
tenement  wiiliin  the  statute,  so  as  to  con- 
fer a  settlement  on  the  pauper,  who  rented 
nnother  tenement  at  the  same  time  of  the 
annual  value  together  of  10/.,  R.  v.  Darhy 
Abbey,  ii,  pl.  151. 

•i4.  A  pauper  sening  e  farmer  was  to  have 
the  liberty  to  feed  two  cows  on  his  mas< 
tor's  farm  during  a  year.  They  were  lid 
during  the  summer  in  the  noslurc  of  his 
master,  and  in  the  winter  in  his  straw  yard, 
with  hay  grown  npon  his  lands.  It  was 
found  that  the  keep  of  the  two  cows  du- 
ring the  summer  months  required  land 
worth  5^.  Si.  aunuoUy,  and  to  cui  Vivj  «£- 
fideot  for  the  vinun  keop  t«oftt^e&  Wv& 
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of  the  further  aDoual  value  of  52.  &.: 
held  that  the  right  to  feed  the  two  cows 
upon  the  pasture  durihg  the  summer,  was 
the  only  part  of  the  contract  which  gave 
any  iuterest  in  the  land,  and  that  the  pau- 
per did  not  thereby  gain  a  settlement,  the 
sessions  having  found  the  annual  value  of 
the  pasture-feed  to  be  less  than  10/.,  R.  v. 
Sutton  St»  Edmund^  ii.  pi.  158. 

S5.  By  one  enUre  contract,  a  master  agreed 
to  give  his  servant  SO/,  a  year,  a  cottage  to 
live  in,  and  the  agistment  of  one  cow  for 
hu  own  services;  and  the  sum  of  28/.  and 
the  agistment  of  another  cow,  in  consider- 
ation of  his  lodging  and  maintaining  in  the 
cottage  two  of  the  master's  labourers. 
The  annual  value  of  the  lands  on  which 
the  two  cows  were  depastured,  exceeded 
10/.;  but  the  annual  value  of  land  suffi- 
cient to  depasture  one  cow  only  would 
have  been  less  than  10/.:  held  that  the 
pauper  gained  a  settlement  by  the  right  to 
agist  the  two  cows,  R,  v.  Cherry  IViiting' 
kam,  u.  pi.  159. 

26.  The  pauper  was  hired  for  a  year  as  a 
shepherd:  lie  was  to  have  a  house  and 
garden,  rent  free,  7i.  a  week,  and  the  going 
of  thirty  sheep,  with  his  master's  flock,  as 
wages.  He  served  for  two  years,  at  those 
wages,  in  the  parish  of  I.;  during  all  which 
time  the  sheep  went  on  his  master's  farm, 
the  whole  of  which  was  situated  in  that 
parish,  the  feed  of  the  sheep  was  worth 
16/.  per  annum:  held  that  this  did  not 
confer  a  settlement,  it  not  being  any  part 
of  the  bargdn  that  the  sheep  should  be 
pasture-fed,  R.  v.  Bardwell,      ii.  pi.  1 60. 

27.  A  pauper  was  hired  for  a  year,  and  had, 
by  agreement,  a  house  and  garden,  a  rood 
of  potatoe  land,  and  the  keep  of  a  cow  on 
his  master's  land.  After  the  pauper  had 
served  ten  year^  his  cow  failing  in  milk, 
the  pauper  had,  in  lieu  of  the  cow,  kept 
two  heifers,  through  the  kindness  of  his 
master,  and  not  in  consequence  of  any 
bargain.  The  potatoe  land,  and  the  keep 
of  two  heifers,  was  of  the  annual  value  of 
10/.;  but  the  potatoe  land,  and  the  keep 
of  the  one  cow,  was  of  less  annual  value 
than  10/.:  held  that  the  pauper^  by  having 
the  potatoe  land  and  the  keep  of  the  two 
heifers  before  the  passing  of  the  59  G.  3. 
c  50.,  ffained  a  settlement;  but  semble 
that  l^naving  the  potatoe  land  and  the 
keep  of  two  heifers  afiter  the  passing  of  the 
59  G.  3.  c,  50.,  he  would  not  have  eained 
a  settlement,  R.  y,  Remieuforth,  ii.  pT.  161. 

28.  Renting  a  certain  number  of  lugs  of 

land,  at  so  much  per  lug,  for  the  purpose 

of  planting  potatoes,  where  the  pauper 

agreed  to  take  the  land  of  the  landlord 

rmdjr  pioughed  and  manured,  and  when 


he.entered  upon  it,  it  was  quite  prepand, 
was  held  to  be  a  renting  of  land  of  a 
yearly  value^  as  it  was  increased  by  bdng 
ploughed  and  manured  by  the  landlon^ 
although  when  the  pauper  took  it  the 
ploughing  and  manuring  was  bc^n  but  not 
finished,  R.  v.  West  Cramore,  li.  pL  1  S3. 

29.  So  also  land  taken  for  a  particular  pur- 
pose, as  that  of  growing  potatoes  for  a 
particular  portion  of  the  year,  is  a  tene- 
ment, R,  V.  Shetutton^  ii.  pi.  129. 

30.  So  also  renting  a  right  of  common  in 
gross,  of  the  value  of  10/.  a  year,  is  a  tene- 
ment, i?.  V.  Dersinghamj  ii.  pi.  141. 

31.  A  house  rented  within  the  rules  of  the 
Fleet  Prison  is  a  tenement,  although  the 
tenant  is  at  the  same  time  a  prisoner  in 
the  custody  of  the  warden  of  the  Fleet, 
St,  Margaret's,  Westminster  v.  St.  Mar^ 
tin's,  Ludgate,  ii.  pi.  127. 

32.  k  first  and  second  story  unfvmished  of  a 
house  of  the  value  of  40/.  a  vear,  to  which 
house  there  is  only  one  door  and  one 
st^r-case,  which  are  used  in  common  by 
the  pauper  and  the  persons  who  live  in  the 
other  parts  of  the  nouse,  is  a  tenement, 
R.v,  St,  George's,  Hanover  Square, 

il  pi.  130. 

33.  So  also  a  shop  at  ISl.  6s.  a  year,  being 
part  of  a  house  without  an^  door  but  that 
which  opens  immediately  into  the  street, 
and  having  no  communication  with  the 
other  part  of  the  house,  is  a  tenement, 
R.  V.  St.  Giles's,  ii.  pi.  131. 

54.  So  also  a  room  at  a  victualling-house 
hired  at  so  much  a  week,  to  be  used  as  an 
office  or  place  for  the  justices  to  meet  and 
transact  the  parish  and  other  publiq  buu- 
ness  in  (the  pauper  being  clerk  to  the  jus- 
tices), the  landlord  to  furnish  the  room,  to 
find  firing,  and  to  have  the  room  once  a 
fortnight  for  assemblies,  and  also  at  all 
other  times  when  the  pauper  did  not  want 
it,  is  a  tenement  within  the  statute,  B.  v. 
Whiiechqpel,  ii.  pL  132. 

35.  A  iand  sale  colliery,  which  is  a  name  in 
coal  countries,  comprehending  not  only  the 
coal-mine  only,  but  the  stock  of  honwt, 
cins,  ropes,  and  other  things  necessary 
tor  working  the  mine,  is  a  tenement,  the 
renting  of  which  will  give  a  settlement, 
R.  V.  North  Bedbum,  ii.  pL  193. 

36.  But  if  a  man  agree  with  a  miller  to  carry 
with  his  own  horses  and  carriages  three 
loads  of  wheat,  at  his  own  costs  and 
charges  weekly  to  the  mill,  to  grind  the 
same  thereat,  and  to  pay  Ss,  a  load  grinding 
forfiveyears;  and  the  miller  agrees  that  he 
shall  have  the  use  and  liberty  of  running 
and  arazing  for  his  horses  in  a  particular 
meadow  described  in  the  affreement,  unci 
alio  the  use  and  liberty  of  die  stable  du- 
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ring  the  laid  fire  ycBn>  the  miller  at  the  • 
eiiMraiion  thereof  to  take  back  all  the  | 
uteoiils  of  the  mill  at  a  &ir  appraisement,  : 
but  the  man  never  mides  in  the  mill,  but  I 
in  a  cottage  in  the  same  fiarish,  which  he  ; 
rented  at  5/.  18«.  a  year;  this  is  not  such 
an  weeraent  to  take  a  tenement  as  will 
confer  a  lettJement,  R.  v.  Hammersmiih, 

ii.  pi.  140. 

37.   So    also  the  renting,  by  a  necdlema- 
kcr,  of  two  out  oi  six  pointing  places  in 
another's  mill,  any  two  of  which  he  was  at ; 
liberty  to  use  from  time  to  time,  at  1 6/.  a  , 
year  rent,  and  engaging  also  to  do  all  his  j 
landlord's  work  in  preTereucc  to  that  of ; 
others,  for  which  he  was  to  be  |>aid  by  the 
piece,  is  not  taking  a  tenement  so  as  to, 
gain  a  settlement,  A.  v.  IhdderhUt, 

ii.  pi.  142.  , 

36.  The  renting  by  a  needlemnker,  of  certain  ' 
mnners  in  anoiker*%  mill,  together  with  a  ! 
packeting  room,  of  all  which  he  had  the 
eicUuivc  use  [a  runner  being  a  piece  of! 
marhinery  for  scouring  needles,  scre^'cd 
down  to  the  floor  of  the  mill],  the  whole 
being  of  the  annual  value  of  above  10/., 
including  the  separate  value  of  the  runners^ 
is  not  the  takin;;  of  a  tenement  whcrcbv  a  I 
settlement  can  be  gained,  R.  v.  Tardcbigg,  • 

ii.  pi.  143.  : 

39.  A  contract  for  a  standing  place  in  an- 
otker's  miU  for  a  carding  machine  ithc 
partv*s  own  property),  which  was  fastened 
to  the  floor  and  the  roof,  for  the  purpose 
of  being  vrorked  by  the  steam-engine  of 
the  mill ;  for  which  the  |)arty  was  to  give 
90/.  a  year,  with  liberty  to  quit  on  three 
nonthf'  notice,  is  not  a  taking  of  a  tene- 
aient,  but  a  mere  licence  to  use  the 
Biachinery  of  the  mill ;  and  therefore  no 
settlement  can  be  derived  under  it,  R.  v. 
Metior,  ii.  pi.  144. 

40.  Where  a  corporation,  by  verbal  agree-  \ 
■ra/  with  a  pauper,  leased  to  him  the  ''■ 
kilt  of  a  market  for  above  10^  a  year,  it  ' 
Was  held  that  he  could  not  gain  a  settle-  j 
nent  thereby,  as  no  interest  could  pass  • 
from  a  corporation  but  under  their  seal ; 
and  therefore  he  had  no  more  than  a  mere 
keenee  to  collect  the  tolls;  but  if  such 
toll  had  been  leated  to  him  under  the  seal 
of  the  corporation,  it  seems  that  he  would 
have  eained  a  settlement  by  residing  for 
forty  03}^  in  the  same  parish  where  the 
oanet  was,  R.  v.  Chipping  Norton, 

ii.  pi.  147.  i 

41.  A  butcher  agreed  to  occupy  a  sUdl  in  a  : 
oiarket  at  24.  6d.  per  week.    The  stall 
vas  a  permanent  building,  with  a  door 
capable  o(  l>cing  lo(;kcd,  and  the  key  was 
in  his  possession ;  but  be  had  a  right  of  t 

to  the  ftall  on  two  ckivs  in  the  I 
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week  only.  On  other  days  tho  market 
was  dosea.  The  pauper  used  the  stall  on 
the  market  da^'s  for  a  period  of  19  weeks, 
and  paid  rent  for  that  time :  Held,  that  he 
had  occupied  the  stall  for  58  dap  only, 
and  therefore  gained  no  settlement. 
Semble,  that  this  was  a  coming  to  settle 
upon  a  tenement  within  stat.  13  &  1 4  C.  2. 
c.  12.  $  ].,  R.  V.  Caversham,        ii.  pi.  162. 

42.  By  13  G.  3.  c.  84.  "  no  person  renting; 
the  tolls  of  turnpikes,  and  residing  in  any 
toll-house  l)elonging  to  the  trustees,  shall 
thereby  gain  a  settlement." 

43.  But  a  person  majy  gain  a  settlement  by 
residing  forty  days  in  a  turnpike-house  as 
servant  to  the  collector  of  the  tolls,  in 
the  same  manner  as  if  he  had  resided  in 
any  other  tenement;  for  the  above 
statute  only  says  that  no  {terson  shall  gain 
a  settlement  by  renting  the  tolls,  and 
residing  in  the  toll-bouse,  R,  v.  Denbigh, 

ii.  pi.  148. 

44.  Renting  the  tolls  of  a  bridge  vested  by 
act  of  parliament  in  a  company  of  pro- 
prietors who  are  declared  a  corporation, 
will  confer  a  settlement,  although  the  tolls 
were  made  personal  estate,  and  the  renting 
is  not  stated  to  be  by  deed,  R.  v.  Bubwith, 

ii.  1)1. 152. 

45.  The  general  turnpike  act  whicn  pro- 
hibits persons  from  gaining  a  settlement 
by  renting  the  tolls  of  turnpike  roads, 
does  not  extend  to  the  tolls  of  a  bridge, 
which  bridge  does  not  appear  to  be  part 
of  the  turnpike  road.  Id,  ibid. 

46.  Where  five  persons,  as  members  of  a 
managing  committee  of  a  corporation, 
who  were  proprietors  of  a  bridge  and  the 
tolls  thereof,  demised  the  toll-house  and 
tolls  to  the  {Miuper  for  one  year,  reserving 
a  rent  to  the  corporation  and  a  power  of 
re-entr}',  but  the  demise  was  not  under 
the  corporation  seal,  but  only  under 
the  seals  of  the  five  individual  members  : 
held,  thatthe  pauper  did  not  gain  a  settle- 
ment by  occupy Hig  the  toll-house  and 
tolls  atK)ve  forty  days,  and  that  his  having 
paid  rent  for  the  same  made  no  difierence, 
the  annual  value  of  the  toll-house  without 
the  tolls  not  exceeding  5/.,  R.  v.  North 
Duffield,  ii.  pi.  154. 

47.  A  person  renting  the  tolls  and  residing 
in  the  turnpike-house  erected  by  order  of 
the  connnisbioners  appointed  by  the  30 
G.3.  C.67.  tor  paving,  lighting,  and  regu- 
lating the  streets  of  Durham,  and  for 
other  local  objects,  cannot  gain  a  settle- 
ment in  the  parish,  by  the  general  turn- 
pike net,  13  G.3.  C.84.  $  56.    R.  v.  Elvet, 

ii.  pi.  150. 

48.  Where  a  pauper  took  a  tenemeut  at  \\(. 
a  yciu*,  which    he    occv\V)!vcOL)  TccevNxwy^ 

\ 
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parish  pay  for  six  months  aflcr,  having 
previously  agreed  to  underlet  to  another 
a  part  for  sL  a  year,  which  other  guaran- 
teed to  the  landlord  the  payment  of  the 
rent,  without  which  he  would  not  have 
let  to  the  pauper;  but  the  pauper  paid 
the  whole  rent  for  the  first  year ;  it  was 
held  that  this  was  a  coming  to  settle 
within  1.7^  14  G. 2.  c.  12,  upon  a  tenement 
of  10/.  a  year,  though  the  sessions  found 
that  credit  was  given  by  the  landlord  to 
the  pauper  for  only  six  pounds  a  year, 
and  that  for  the  rest,  the  credit  was  given 
to  the  guarantee ;  for  the  pauper  being 
the  legcS  tenant  of  the  whole  premises,  it 
is  immaterial  whether  the  credit  was 
given  to  him  for  the  rent,  R,  v.  Hooey 

ii.  pi.  216. 

49.  The  master  of  a  charity  school,  who 
was  removable  from  his  office  at  pleasure, 
resided  for  seven  years  rent  free  in  a 
house  of  the  annual  value  of  10/.  where 
other  parish  schoolmasters  had  resided 
before.  Part  of  the  house  he  underlet  to 
the  parish  at  an  annual  rent :  Held,  that 
this  was  acoming  to  settle  upon  a  tenement 
of  the  value  of  10/.  j^cr  annum  within  the 
meaning  of  the  13  &  14  C.  2.,  and  that  the 
pauper  thereby  gained  a  settlement,  R.  v. 
Ijakenheathy  ii.  pi.  157. 

III. 

Of  the  Species  of  Tenure. 

50.  The  tenement  necessary  to  gain  a  settle- 
ment must  be  an  entire  tenement ;  that  is, 
although  it  may  consist  of  several  parcels 
taken  at  difibrcnt  times,  and  in  difTcrcnt 
parishes,  yet  the  tenant  must  have  an 
entire  interest  therein  to  the  amount  of  ten 
pounds  for  the  whole  year.  North  Nibley 
V.  Woottonr-under-Edge,  iL  pi.  163. 

51.  Therefore  a  house  nt  six  pounds  a  year, 
taken  from  Lady-day  to  Lady-day y  and  a 
meadow  of  the  yearly  value  of  eight 
pounds,  near  to  the  said  house,  taken  from 
the  end  of  the  May  following  to  Lady- 
day,  at  five  pounds  ten  shilhngs,  is  an 
entire  tenement.  Id,  ibid. 

59.  So  also  a  messuage,  rented  in  the  parish 
of  A.y  a  house  and  lands  in  the  parish  of 
JB.,  at  seven  pounds  ten  shillings  a  year, 
whereof  so  much  us  amounted  to  four 
pounds  ten  shillings  a  year  lay  in  the 
parish  of  A,f  the  whole  bemg  of  more  than 
the  yearly  value  of  ten  pounds,  is  a 
sufficient  tenement  to  give  a  settlement 
in  B.  where  the  house  stood,  and  the 
pauper  resided,  South  Sydenham  v.  Lamer- 
ton,  ii.  pi.  164. 

SJ.  So  where  the  pauper  rentetl  a  farm- 
hoiifc  and  lands  of  twelve  pounds  ten 


slulHngs  a  year,  and  had  ability  to  pur- 
chase a  competent  stock  for  a  farm  of 
that  value,  and  had  paid  rent  for  the  same 
for  two  years,  and  the  farm-house  and 
lands  lay  contiguous  to  each  other,  and 
had  been  usually  let  together,  and  occu- 
pied by  the  same  tenant,  it  was  held  that 
lie  gained  a  settlement  in  the  parish  where 
the  house  stood,  although  the  whole  lay 
in  difierent  parishes,  and  not  to  the 
amount  of  ten  pounds  a  year  in  either  of 
the  parishes,  Elsted  v.  HolHboume, 

ii.  pi.  165. 

54.  So  also  a  house  rented  at  thirty  shillings 
a  year  in  one  parish,  and  lands  taken  at  a 
different  time  in  another  parish  of  twelve 
poimds  a  year,  will  ^ain  the  tenant  a 
settlement  in  the  parish  in  which  he  re- 
sides, R.  V.  Sandmchy  ii.  pi.  167. 

55.  A  lease  of  a  tenement  of  three  pounds 
a  year  in  the  certificate-parish,  and  renting 
a  tenement  of  43/  a  year  in  the  adjoining 
parish,  are  sufficient  to  avoid  the  certifi- 
cate, R,  V.  Stapleford,  ii.  pi.  166. 

56.  A  farm  of  52/.  a  year,  rented,  occupied 
and  managed  joinuy  by  two  tenantx,  it  a 
tenement  to  each  of  them,  Liiile  Tew  v. 
Duns  Tew,  ii.  pi.  168. 

57.  So  the  joint  occupation  of  a  farm  of 
120/.  a  year,  although  one  of  the  partners 
onW  is  the  tenant  to  the  landlord,  is  a 
sufficient  tenement  to  each  of  them,  R,  v. 
Seamer,  ii.  pi.  176. 

58.  A  house  taken  for  a  year  at  the  rent  of 
three  pounds  ten  shiUings  in  one  parish, 
and  another  house  taken  for  a  year  at 
nine  pounds  a  year  in  another  pariih,  give 
the  tenant  a  settlement  in  that  pvUi 
where  he  lived  the  last  forty  days, 
although  he  had  tendered  the  key  of  tne 
first  house  to  the  landlord,  and  the  land- 
lord had  refused  to  accept  of  it.  Si.  Lam- 
rence  v.  St,  Maurice,  ii.  pi.  169. 

59.  A  house  of  six  pounds  a  year  rented  of 
one  man,  and  a  stable  at  fifty  shilliiigi  a 
quarter  rented  of  another  man,  is  an 
entire  tenement,  and  eains  a  Betttemenl* 
although  the  tenant  is  not  rated  for  the 
stable,  jR.  v.  St,  Margareet  Fuk  Street, 

iL  pi.  170. 

60.  A  house  with  three  acres  and  two  roods 
of  land,  at  nine  pounds  a  year,  in  one 
pari&h,  and  a  cottage  in  another  paridi  of 
thirty  shillings  a  year,  held  in  right  of  the 
pauper's  vnfe  who  was  a  widow,  but  had 
not  administered,  will  sain  a  Bettleroent 
in  that  parish  where  the  pauper  resided 
the  last  forty  days,  R,  ?.  Bomn^iem, 

d.  pi.  171. 

61.  A  koMc  and  iand,  the  one  of  three 
pounds  a  }'ear,  the  other  of  eight  pounds 
a  Y^at  in  the  same  parish,  taken  at  differ- 
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eoi  tiDiet,  Mid  of  difibrent  landlordiy  form 
an  cocire  teDement,  and  will  gain  a  settle- 
ment to  tke  pertou  so  taking  it,  although 
he  afterwards  occupy  the  same  jomtfy 
witli  another,  Aaare  v.  NrumAam, 

JL  pi.  172. 

€S.  Where  the  pauper  having  a  freehold 
ertate  in  the  parish  of  A.  which  he  had  let 
lor  SOL  per  mmmrn,  rented  a  tenement  in 
the  parish  of  B.  of  the  value  of  dght 
cinneas  per  ammm,  and  resided  there 
fom'  days :  held,  that  he  did  not  gain  a 
settlement  id  j9.,  as  he  could  not  be  consi- 
dered as  the  occupier  of  tkus  freehold 
estate,  B.  y.  Souik  BemJIeet,     u.  pi.  isa 

es.  A  pauper,  by  occupying  a  freehold  estate 
of  hu  own,  and  also  other  lands  as  tenant, 
the  whole  being  of  the  a^regate  value  of 
10^  does  not  Uiereby  gam  a  settlement ; 
il  baing  ueeessaiy,  under  the  13  &  14  C  s. 
c  IS.,  thai  he  should  come  to  settle  on  all 
the  property  m  the  character  of  tenant, 
&  V.  SL  Mku  in  Giastonbury,   ii.  pi.  188. 

<4.  Where  the  pauper  was  hired  as  bailiff  to 
P.,  who  held  a  farm,  under  an  agreement 
that  he  was  to  have  weekly  wages,  &c., 
and  his  master  to  find  him  a  house,  and 
either  to  furnish  him  with  two  cows,  or 
the  pauper  was  to  he  at  liberty  to  hire 
tvo,  and  feed  them  on  the  fimn,  and  he 
served  three  years  under  the  agreement, 
and  lived  with  his  family  in  his  master's 
bouse,  <xciipving  the  kitchen  and  two 
rooms,  and  hir^  two  cows,  which  fed 
during  the  summer  on  the  pastures  of  his 
aMMer :  held,  that  by  the  feeding  of  the 
CDws^  which  was  above  the  yearly  value  of 
UWL,  the  pauper  acquired  a  settlement,  R, 
^.Mhuiery  iL  pi.  182. 

C5.  Where  pauper,  a  married  man,  agreed 
to  serve  S,  for  a  year  as  a  labourer,  and 
WIS  to  have  80/.  a  year,  a  houte  and  gar^ 
dea,  a  piece  of  land  for  potatoes,  the  milk 
of  a  cow,  and  feeding  or  a  pig,  which  were 
to  run  on  a  neighbouring  field ;  and  un- 
der this  agreement  the  pauper  served,  and 
U  the  exclusive  occupation  of  the  house 
far  himself  and  family,  the  house  being 
about  one  hundred  yards  from  the  house 
of  &,  and  being  necessary  for  the  pcr- 
fermance  of  his  service,  and  if  he  had  not 
had  it,  he  would  have  hod  more  wages : 
beld,  that  this  was  not  a  coming  to  settle 
00  a  tenement  to  confer  a  settlement,  R. 
%.  KeUiem^  ii.  pi.  185. 

^Lllie  statutes  of  8&9W.J.  c.  U.  and 
U&  14C.2.  c.  18.  $  1.  are  in  pari  materia^ 
sod  must  receive  a  similar  construction ; 
and  therefore,  where  a  pauper,  in  addition 
la  house  and  land,  had  agisted  three  cows 
in  the  fields  of  his  landlord  for  two  or 
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three  months,  but  no  positive  contract 
for  such  agistment  was  proved,  it  was  held, 
that  the  sessions  might  pro])er!y  infer  that 
this  was  "taking  u  lease  of  a  tenement," 
!  within  the  9  &  10  W.  3.  c.  1 1.  so  as  to  dis- 
charge  a  certificate,  although  the  value  of 
the  agistment,  if  computed  oidy  for  the 
iinw  if  ike  aciuaf  4)cci^aiion,  was  not  suf- 
ficient, if  added  to  the  house  and  land,  to 
make  up  the  value  of  lo^,  R,  v.  Cron, 

il.  pi.  189. 

68.  A  pauper,  employed  as  a  labourer  by  the 
board  of  ordnance,  having  previously  oc- 
cu[)ied  a  house  ut  an  annual  rent  of  7/. 
which  was  then  purchased  by  the  board, 
still  conunued  to  reside  in  part  of  the 
premises,  at  a  weekly  rent  of  2*.,  which 
was  deducted  out  of  his  wages,  and  during 
such  last  occupation  he  also  occupied  a 
shop  (the  shop  and  house  together  being 
of  the  annual  value  of  lol),  and  upon  his 
dismissal  from  his  employment,  he  gave  up 
possession  of  the  house,  as  required: 
held,  that  this  last  occupation  of  the  house 
was  not  as  tenant,  but  as  servant,  and  that 
no  settlement  was  thereby  gained,  R.  v. 
Cheshunt,  ii.  pi.  187. 

69.  A  man  who,  bein^  insolvent,  conveys  his 
estate  to  trustees  tor  the  payment  of  his 
debts,  but  afterwards,  and  before  the 
trusts  are  perfonned,  gets  fraudulently 
into  possession  of  the  estate,  is  not  thereby 
possessed  of  a  sufficient  tenement  to  gain 
him  a  settlement,  R.  v.  SL  MichaePi  in 
Bulk,  ii.  pi.  173. 

70.  Two  forms  in  different  parishes,  neld  of 
different  landlords,  the  one  of  8/.  a  year, 
the  otlier  at  8/.  lOt.  a  year,  is  a  tenement 
of  10/.  a  year,  although  the  form  of  2/. 
IQs.  a  year  was  given  to  the  pauper  rent 
free,  and  out  of  charity,  Bedworth  v. 
Filiongley,  ii.  pi.  174. 

See  R,  V.  Hooe^  ii.  pi.  816. 

71.  The  pauper,  who  rented  a  farm  in  C, 
assigned  it  to  P.  upon  trust,  to  cultivate 
it  and  pay  the  pauper's  debts,  &c.;  the 
lease  expired  in  1817;  no  settlement  of 
accounts  took  place ;  but  P.,  without  the 
authority  of  the  pauper,  then  hired  a 
house  in  H.,  at  the  yearly  rent  of  18/.,  to 
which  the  pauper  and  his  family  removed, 
and  they  resided  there  for  more  than  two 
years :  the  i)auper  never  paid  any  rent  or 
taxes;  but  P.  was  rated,  and  paid  the 
rent  and  taxes:  held,  that  the  pauper 
gained  a  settlement  in  H,  by  the  occu- 
pation of  the  house,  R.  v.  Ckedeslon, 

ii.  pi.  198. 

72.  After  the  passing  of  59  G.3.  c.50.  the 
pauper  held  together  for  a  year  a  house 
and  garden,  and  paid  rent  for  lV\e  ^isas; 

\  8 
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of  such  land  would  not  let  fur  more  than 
S/.,  R,  V.  Ringwoodj  ii.  pi.  910. 

95.  If  the  tenement  be  occupied  by  several 
tenants  jointly,  each  must  have  an  in- 
terest in  it  to  the  value  of  10/.  a  year; 
and  therefore  a  farm  rented  at  14/.  a  year 
by  two  peraons^  jointly,  but  the  rent  paid, 
the  stock  stinted,  and  the  profits  Wnen 
separately  by  each,  is  not  a  tenement  of 
sufficient  vahie  to  enable  either  of  the 
tenants  to  gaia  a  settlement,  Croft  v. 
Gmntford^  ii.  pi.  194. 

96.  So  also  ft  house  and  land  hired  at  16/. 
a  year  jointly  by  two  persons,  is  not  such 
a  tenement  to  each  as  will  gain  either  of 
them  a  settlement,  Marden  v.  Barham^ 

ii.  pi.  197. 
97*  But  a  farm  of  52/.  a  year,  rented,  oc- 
cupied, and  managed  jointly  Inr  two 
tenants,  is  a  tenement  to  each  of  them, 
and  both  may  gain  settlements  under  it, 
LUtle  T^wY.  Dum  Tew,  ii.  pi.  168. 

98.  So  although  one  of  the  partners  only 
be  tenant  to  the  landlord,  for  the  other 
may  be  considered  either  as  a  joint  or  an 
under-tenant,  R.  v.  Seamer,      ii.  pi.  176. 

99.  Dut  where  the  tenant  at  will  of  a  tene- 
ment, underlet  part,  and  the  landlord  re- 
ceived the  rent  sometimes  from  the  tenant, 
and  sometimes  from  the  under-tenant,  and 
the  tenant  afterwards  took  a  piece  of 
land,  which,  together  with  the  value  of 
what  he  himself  held,  made  up  10/.  a 
year :  it  was  held  that  he  thereby  gained 
a  settlement,  R.  v.  MaghuU,     ii.  pi.  305. 

100.  So  also  if  a  person  lake  a  house  at  the 
rent  of  lo/.  a^car,  it  is  sufficient,  although 
the  landlord  is  to  pay  all  parish  rates  and 
charges,  R.  v.  Fraituingfunn^      ii.  pi.  201. 

101.  Settling  for  forty  days  upon  a  tenement, 
of  the  yearly  rent  of  10?.,  the  landlord 
paying  rates  and  taxes,  will  confer  a 
settlement  on  the  tenant,  R.  v.  St.  Pauts 
Deptford,  ii.  pi.  188. 

1012.  It  is  not  necessary  that  the  part  of  the 
tcncnicnt  in  which  the  tenant  resides 
should  be  of  the  value  required;  and 
therefore  where  a  pauper  rented  a  tene- 
ment of  10/.  a  year,  but  lived  in  a  part  of 
It  worth  AOi.  only,  it  was  held  sumcieut 
to  gain  him  a  settlement,  Uandverrat  v. 
Nurthop^  ii.  pi.  199. 

103.  And  if  the  rent  pud  be  equal  to  10/. 
a  year,  it  is  suflicieut;  and,  therefore,  a 
tenement  taken  for  live  months  at  the 
gross  sum  of  4/.  for  the  five  months,  will 
gain  a  settlement,  although  it  be  something 
less  than  10/.  a  year,  if  the  sessions  find  it 
of  that  value,  St,  Matthew's  Bcthttai  \ 
Grtrn  v.  St  Boto/ph  A/dgnlc,     ii.  pi.  'JOO.  i 


104.  A  tenement  found  to  be  of  the  value  of 
4«.  a  week,  at  all  times  of  the  vear,  if  let 
by  the  week,  but  not  to  be  of  the  value  of 
10/.  a  year,  if  let  bv  the  year,  cannot  confer 
a  settlement  on  the  occupier  by  residing 
thereon  forty  days,  R.  v.  Het&ngtey, 

n.  pi.  207. 

105»  If  the  renting  he  fraudulent,  as  if  a 
person  take  land  without  stocking  it,  and 
let  it  out  again  to  be  occupied  in  parts  and 
parcels,  though  the  value  l)e  greatly  above 
fo/.  a  year,  yet  it  will  not  g^n  a  settle- 
ment, AMurton  v.  Woodland,    ii.  pL  204. 

106.  A  pauper  held  a  house  at  the  annual 
rent  of  8/.  from  Lady-day  to  Michaelmas 
1821,  and  a  different  house  from  Michael 
nuu  182 1 ,  to  Lady-day  1 822,  at  the  annual 
rent  of  9/.,  and  during  the  whole  of  that 
period  he  was  tenant  of  a  garden  at  an 
annual  rent  of  2/.  2s. ;  but  he  had  acrecd 
with  another  person,  that  they  should 
share  the  expcnce  and  the  profits  arising 
from  the  cidtivation  of  the  garden,  and 
that  person  paid  him  half  of  the  rent,  but 
he  paid  the  whole  to  tlie  landlord ;  it  was 
held  that  he  did  not  gain  a  settlement, 
because  he  did  not  daring  the  whole  year, 
as  required  by  59  G.  3.  c.  50.,  hold  a  house 
and  occupy  land,  which  together  were  of 
the  annual  value  of  lO/l,  R,  v.  Toahndge^ 

ii.  pi.  217. 

107.  The  Stat.  59  G.  5.  c.  50.  makes  the  |iay- 
ment  of  a  year's  rent  by  the  person  hiring 
a  tenement,  a  condition  precedent  to  the 
paining  of  a  settlement  by  reason  of  d  wdl- 
ing  therein  for  forty  days.      The  scat. 
6  U.  4.  c.  57.  repeals  that  statute,  but  still 
makes  the  payment  of  a  yearns  rent,  but 
not  by  the  party  having  the  same,  a  con- 
dition precedent  to  the  gaining  of  a  settle 
ment,  and  therefore  where  a  person,  after 
the  passing  of  the  59  G.  3.  c.5a  hired  » 
tenement  of  the  annaal  value  of  IcV.,  and 
held  it  for  more  than  a  year,  but  died 
before  a  whole  year's  rent  was  inid,  he  wad 
held  to  eain  no  settlement,  altnough  aher 
his  death,  and  after  the  passing  of  tb^* 
6G.4.  c.  57.,  the  rent  was  paid  out  o€ 
money  produced  by  the  sale  m  hit  ttoodsv 
R»  f.  CarshatUm,  ii.  pi.  2 IS* 

V. 
The  Tone  for  whieh  the  Tenemaai  may  h^ 

108.  The  tenement  need  not  be  taken  fo^ 
a  year ;  and  therefore  where  land  of  tH^ 
value  of  10/.  a  year  was  taken  from  Ctfs**' 
^cmas  to  Michaelmas,  it  was  hcUl  suf^" 
cicnt,  Gratwirh  v.  ShenstoH,       ii.  p!.  21  ••- 

109.  So  where  the  pauper  hired  n  dwelling' 
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home  for  five  monthi,  which  was  the 
remainder  of  a  term  which  the  preceding 
tenant  had  in  the  prenuseit,  it  was  held 
sufficient^  the  money  |Hiid  for  the  five 
months  being  equal  in  value  to  lO/.  a  year, 
Si.  Maithew's  y.  SL  Soioiph,  ii.  pi.  200. 
1  lO.  So  also  where  the  pauper  took  a  farm, 
consisting  of  a  dwelling^iouse  and  several 
closes  and  lands,  at  the  yearly  rent  of  26/., 
and  entered  on  the  premises  on  the  1st  or 
sd  of  June,  and  occupied  them  until  the 
Lady^^  following,  and  then  Quitted  the 
same,  it  was  held  sufficient;  lor  he  was 
irremovable  for  above  forty  days,  Stanton' 
amder'BartUm  V.  UUicrqft^        ii.  pi.  215. 

VI. 

Of  ike  Rendence. 

ill.  It  is  not  necessary  to  the  gaining  a  set- 
tlement by  coming  to  settle  upon  a  tene- 
ment, that  the  pauper  should  reside  upon 
any  part  of  it,  R.  v.  Kenardington, 

iL  pi.  230. 
lis.  The  reudence  must  be  either  within 
ike  teuementf  or  within  the  paritk  in  which 
the  tenement  is  situated,  R.  v.  Knighton, 

ii.  pi.  222. 

113.  And  the  residence  must  be  for  forty 
dmft,  and  therefore  where  the  pauper  had 
resided  only  twenty-nine  days,  although 
be  was  forcibly  prevented  from  continuing 
in  die  tenement  for  the  remaining  eleven 
days»  was  held  not  sufficient,  R.  v.  LUmbe- 
dergoek,  ii.  pi.  224. 

114.  So  where  a  pauper  who,  after  residing 
five  days  in  B.,  was  arrested,  and  sent  to 
prison  in  C,  and  his  wife  and  children  ro- 
«ded  on  the  tenement  for  seven  weeks 
after  the  arrest,  the  residence  was  held  not 
sufficient,  iS.  v.  St,  George  thcMartjfry 

ii.  pi.  226. 

115*  And  if  a  person  altematelv  reside  more 

than  forty  days  in  the  whole  in  each  of 

two  parishes,  the  settlement  shall  be  where 

be  lodged  the  last  night,  R»  e.  Loweu, 

ii.  pi.  226. 

116.  And  therefore  where  a  man  had  a  tene- 
ment of  above  lo/.  a  3'ear  in  A.  in  which 
be  generally y  and  his  wife  and  family  con- 
eUmiiy  resided  for  several  years;  but  he 
oecagionaUif  slept  in  B,  where  he  had  ano- 
ther tenement  under  lOiL  a  year,  and  slept 
IB  B.  more  than  forty  days,  and  particu- 
larly on  the  la»t  mgkt  when  both  the 
Ceoances  expired,  his  settlement  was  held 
to  be  in  j9. 

Jt.  V.  St.  Mary,  Lambeth,         ii.  pi.  227. 

117.  A  pauper  will  gain  a  settlement  in  the 
parish  where  he  passes  the  last  night  of  his 


tenancy  (if  he  have  slept  there  forty 
nights),  although  employed  during  the 
whole  of  that  night  in  packing  up  his 
things  without  going  to  bed,  R.  v.  Ring- 
wood,  ii.  pi.  210. 

118.  But  where  a  person  rented  a  farm  of 
30/.  a  year  in  the  piu*ish  of  A.,  and  resided 
on  it  from  Lady^y  1779  to  CkrUtmat 
1781,  when  he  went  with  his  wife  publicly 
to  reside  with  his  son-in-law  in  the  parish 
of  B.,  taking  with  him  all  his  furniture  and 
the  stock  remaining  on  his  farm;  and  he 
resided  in  the  pansh  of  B.  upwards  of 
forty  days  before  he  delivered  up  the  nos- 
session  of  his  farm  in  A.,  but  did  not  hire 
or  occupy  any  land  or  tenement  whatever 
in  j9.  ;  It  was  held  that  this  residence  was 
not  sufficient  to  gain  a  settlement,  R.  v. 
Topcrofi,  ii.  pi.  22 J, 

119.  But  a  tenement  of  10/.  a  year,  in 
which  a  man's  wife  and  children  live,  and 
the  lease  of  which  is  unexpired,  gains 
them  a  settlement  in  the  fiansh  in  which 
the  tenement  is  situated,  although  he  oc- 
casional! v  reside  in  another  place,  and  do 
not  reside  in  this  tenement  the  last  forty 
days  previous  to  the  removal  of  his  wife 
and  cnildrcn,  JB.  v.  Leeds,        ii.  pi.  199. 

120.  A  residence  of  thirty-three  days  by  a 
widow  on  a  tenement  of  10/.  a  year,  can- 
not be  coupled  with  a  residence  on  the 
same  tenement  with  her  husband  for  six- 
teen days  preceding,  R.  v.  South  Lynn, 

ii.  pi.  223. 

121.  But  if  a  person  rent  a  farm  in  A,  of  10/. 
a  year  a  residence  in  B.  rent-free,  by  the 
permission  of  a  relation,  on  a  separate 
tenement  of  35s,  a  year,  is  sufficient  to 
gain  a  settlement  in  B. 

R,  v.  Fritwell,  ii.  pi,  225. 

1 22.  A  pauper  does  not  gain  a  settlement  by 
having  hired  atonement  of  more  than  10/. 
u  year  value,  and  having  resided  therein 
more  than  forty  days  altogether,  but  less 
than  forty  days  before  the  passing  of  the 
59  G.  3.  c.  50.,  b^  which  a  residence  for 
twelve  months  is  necessary  in  order  to 
confer  a  settlement,  R,  v.  St,  Mary-le-bone, 

ii.  pi.  228. 

123.  A  house,  of  the  annual  value  of  10/. 
was  hired  by  A,  at  Michaelnuu  1824,  and 
he  died  three  days  before  the  vear  ex- 
pired, but  his  corpse  continued  in  the 
nouse  after  the  expiration  of  the  year, 
and  after  his  deatn  hb  widow  resided 
there,  and  paid  the  year's  rent:  held, that 
A,*t  widow  and  children  did  not  gain  any 
settlement,  R,  v.  Crayford,        iL  pi.  229. 
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SETTLEMENT  BY  PUBLIC  TAXES. 

I. 

Of  the  Statutes. 

1.  Bv  5Wil.3.  c.  11.  §6.  **if  any  person 
innabidng  in  any  parish  shall,  for  himself, 
and  on  his  own  account,  be  charged  with 
andpajf  his  share  towards  the  pubfic  taxes, 
or  levies  of  the  said  parisn,  he  shall 
thereby  gain  a  settlement,  though  no  notice 
be  delivered  pursuant  to  the  statutes  of 
13&14Car. 2.  c.  12.,  iJacl.  c.  17., and 
sWil.j.  C.11.  §3.'* 

2.  But  by  the  9  &  10  Wil.  5.  c.  11.  "  certi- 
ficated persons  cannot  gun  this  species  of 
settlement." 

7.  And  now  by  55  G.  5.  c.  101.  §  4.  it  is  pro- 
vided, "  that  no  person  or  persons  what- 
soever, who  shall  come  into  any  parish, 
township,  or  place,  shall  gain  a  settlement 
in  such  parish,  township,  or  place,  liy  being 
charged  with,  and  paying  his,  her,  or  their 
share  towards  the  public  taxes  or  levies 
of  the  stud  parish,  tounship,  or  place,  for, 
and  on  account,  or  in  respect  of,  any  tene- 
ment or  tenements,  not  being  of  the  yearly 
value  of  ten  pounds." 


II. 

The  Kind  of  Taxet. 

4.  The  payment  of  the  Jand-taXy  though  it  is 
not  a  parochial  tax,  3'et  when  paid  in  a 
parochial  limit,  is  a  public  tax  within  the 
meaning  of  the  act,  R.  v.  Bloody 

Comb.  41  a 

5.  Therefore  where  the  husband  of  the 
pauper  was  a  tide  waiter,  who  was  rated 
to,  and  paid  the  land-tax  on  his  salary,  it 
was  hclu,  that  he  thereby  gained  a  settle- 
ment, although  the  amount  of  what  he 
paid  was  afterwards  repaid  to  him  by  the 
collector  of  the  customs,  Oakhampton  v. 
Kenton,  Burr.  S,  C.  5. 

Sec  also  i?.  v.  Chiding fotd^ 

Burr.  S.C.415. 

6.  A  custom-house  officer,  who  was  rated  for 
his  salary  towards  the  land-tax,  and,  in 
fact,  paid  the  rate  himself,  thoueh  the 
money  was  either  given  to  him  before- 
hand for  the  pnrpose,  or  allowed  to  him 
afterwards  by  the  collector,  piins  a  settle- 
ment in  the  parish  in  which  he  is  so  rated 
and  paj'S,  i?.  v.  Armouth^       8  Eoit^  383. 

7.  But  a  tax  for  the  repair  of  a  connty 
bridge  is  not  a  public  tax  within  the  sta- 
tute, J?.  V.  5/.  Mchai-Cs  Cornhi/f, 

Sett,  cj-  Bern,  1. 

8.  By  dG.I.  c.  7.  §  6.    **  no  persons  who 
.-hull  he  taxed  to  iliv  scavenger.  01  to  tht 


repairs  of  the  hlghwt^,  shall,  by  paying  the 
same,  gain  any  settlement." 

9.  By  31 G.  2.  c.  10.  $  13.  <*  the  payment  of 
any  of  the  rates  and  duties  on  houses, 
windows,  and  lights,  shall  not  entitle  the 
person  so  pa}'ing  the  same  to  a  settle- 
ment." 

10.  A  rigger,  living  at  Sheemeu,  who  pays 
the  six-pence  a  Quarter,  which  is  stopped 
out  of  tne  pay  or  the  people  belonging  to 
Sheemess  clock-yard,  tor  the  relief  of  the 
poor  of  the  vifl  of  Sheemess^  docs  not 
thereby  gain  a  settlement,  for  this  is  not  a 
public  tax  within  the  meaning  of  the  act, 
B.  \.  Friendsbury,  ii.  pl.401. 

IIL 

Of  the  Astessment  and  Payment. 

11.  The  words  of  the  statute  being, 
**  charged  with  and  pay"  an  aueumeut, 
without  payment,  will  not  gain  a  settle- 
ment, R.  y.  St.  NichoioM  m  AbmgdoHf 

Skin.  620. 

12.  S.  P.  T\ilboum  V.  Boston,        Salk.  623. 

13.  The  assessment,  though  ilirgal  andyoid, 
will  not  impede  a  settlement,  if  it  be  paid, 
St.  GUe$*$  Cripplegate  v.  St.  Mary  Ariiv 
ington,  1  Sen.  Cos,  22. 

14.  The  word  taxes  in  the  statute,  in  its  pro- 
per signification,  means  such  as  are  charge- 
able on  the  tenant,  and  therefore  Uie 
tenant,  or  person  occupying  the  house» 
ought  to  be  rated,  R.  v.  LatKaster, 

19^11.4.584. 

15.  But  if  the  assessment  be  made  on  the 
house,  and  not  cxpresslv  on  the  person  oc- 
cui)ying  it,  it  is  sufficient,  SL  Mary4e- 
Moor  v.  Heavy  tree,  Saik.  478. 

1 6.  Therefore  where  a  person  lived  at  a  place 
called  "  Roscoe*h  tenement,"  and  wa^ 
assessed  to  the  |x>or*s  rate  under  the  title 
of  "  occupier  of  Boscoe's,"  it  was  held  a 
sufficient  assessment  on  the  person  of  the 
tenant,  R.  v.  BrickheU,  8  Mod.  38. 

17.  So  also  where  a  tenant  was  rated  in  this 
manner  to  the  land-tax :  "  Occupier,  late 
widow  Hooper^*,  now  John  Hi$id*6,**  and  to 
the  poor's  rate  in  this  manner :  **  Occupier 
of  late  John  Hooper^^  tenement,"  it  was 
held  a  sufficient  niting  o£John  Hind,  the 
tenant,  B.  v.  Uffcuime,  Burr.  &  C  430. 

18.  60  also  under  an  assessment  made  in 
this  manner :  **  Thomas  Clifford  or  tenant^ 
if  the  succeeding  tenant  pay  the  taxes  thus 
assessed,  and  take  a  receipt  for  them  from 
the  overseers  in  his  own  name,  it  n  equiva- 
lent to  naming  him  in  the  rate ;  for  it  is 
not  necessary  to  the  gaining  of  this  kind  of 
settlement,  that  the  occupier  should  be  ex- 
pressly named.  Painswick  v.  Cirencester, 

Burr.  S.  C.  idS. 
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19.  Tberafbre  an  aneHOient  of  the  poor's' 
rate  in  these  words  only.  "  hte  Loitf 
hridg^%  house,  &&,"  is  an  assessment  on 
the  tenant,  whaterer  his  name  may  be, 
AaUey  ▼.  WaUtdl,  Cold.  55. 

50.  80  also  an  assessment  thus,  ^  Occupier, 
late  Mr.  H^fprdet^iy  &c."  is  an  assessment 
on  the  tenant,  R.  v.  Ckew  Magna^ 

CaltL365. 

51.  80  also  where  an  assessment  was  made 
in  the  name  of  a  former  occupier,  who,  to 
the  knowledge  of  the  parish  officers,  was 
dead,  tmt  the  poor's  ra^  continued  in  his 
name,  the  succeeding  occupier,  by  paying 
the  rate  thus  assessed,  shall  gain  a  settle- 
ment, /2.  V.  Heckmondimcke,        Cold.  103. 

SS.  SamejKiint,  contra,  Kingtfair  ▼.  Khif^i 
Swm/ordj  Saik.  523. 

S.3.  For  it  is  not  necessary  that  the  tenant 
should  be  rated  by  name  ;  if  he  is  virtually 
rated,  and  pays,  it  is  bufficient,  £.  v.  Staji' 
UAe^  Burr.  S.  C.  627. 

S4.  And,  under  certain  circumstances,  the 
Court  will  even  intend  that  the  tenant  was 
rated.  Thus  where  the  collectors  de- 
laaoded  payment  of  the  rate  from  the 
tenant ;  and,  on  his  refusing  to  pay,  on 
aceonnt  of  his  house  bang  included  in 
another  levy,  they  show  him  a  paper 
writing,  and  read  over  to  him  the  sum  he 
was  to  pay;  and,  on  his  continuing  to 
refuse  fMiyment,  they  levy  the  money  by 
ifistress,  and  he  afterwards  pays  the  rates 
for  the  house ;  the  Court,  until  the  con* 
trary  be  clearly  proved,  will  intend  that 
the  tenant  was  rated,  E.  \.  St.  Issey, 

Burr.  S.  C.  826, 

25.  So  aho  a  tenantj  whose  name  has  been 
once  introduced  upon  the  land<^x  rate, 
though  it  is  taken  off  in  the  same  year,  in 
consequence  of  his  poverty, and  at  his  own 
request,  yet  he  is  still  considcre<l  as  rated, 
if  they  put  no  other  person  on  the  rate, 
notwithstanding  the  landlord  had  been 
previously  rated,  Ji.  v.  Endon,  Cold.  374. 

26.  For  the  lami-tax  is  a  tenant's  tax,  as  be- 
tween him  and  the  public,  and  therefore 
vhcfe  both  the  landlonPs  and  the  tenants 
names  appear  upon  the  rate,  it  is  a  prima 
facie  rating  of  the  tenant,  R,  v.  St.  Law- 
rtnee^  Cold.  379. 

27.  And  therefore,  in  an  assessment  of  the 
land-tax,  where  the  names  of  both  land' 

'  Urd  and  tenant  arc  inserted,  but  it  does 
not  appear  that  either  of  them  arc  ex- 
pressly rated,  if  the  tenant  pay  the  tax, 
ne  shall  thereby  gain  a  settlement,  R.  v. 
Aiitckam,  Cold.  276. 

88.  But  although  the  land-tax  is  a  tenant's 
tax,  as  between  him  and  the  public,  yet  if 
the  names  of  both  landlord  and  tenant 


appear  upon  the  rate,  and  the  receipt 
given  to  the  tenant  states  that  the  sum 
paid  was  assessed  upon  the  landlord,  it  is  a 
rate  upon  the  landlord,  and  the  tenant,  by 
paying  it,  does  not  acquire  a  settlement, 
R.  V.  St.  Jameg,  Bury,  Catd.  385. 

29.  If  an  assessment  be  made  of  the  land-tax, 
and,  in  the  collector's  books,  the  name  of 
the  landlord  be  placed  under  the  column, 
"  LANDBOLDEas  RATED,"  and  the  name  of 
the  tenant  under  the  column  **  Names  or 
OccupiBES,"  the  assessment  b  made  upon 
the  landlord,  and  not  upon  the  tenant. 
R.  V.  Cartkalton,  Burr.  S.  C.  809. 

30.  Same  point,  R.  v.  St.  John,  Southwark, 

CM.  62. 

31.  So  also  where  a  house  was  known  by  the 
nonfieof  *  Waynllwyd,"  and  the  land  thereto 
belonging  was  rated  to  the  poor*s  rate  by 
the  name  of  ^  Waynllwya,**  but  alwavs 
paid  by  the  landlord,  and  repaid  by  the 
tenant,  and  therefore  the  overseers,  igno- 
rant who  it  was  that  occupied  the  pre- 
mises, or  whether  they  were  occupied  at 
all,  it  was  held,  that  this  was  a  rate  upon 
the  landlord,  and  not  upon  the  tenant,  R, 
V.  Uanagamarch,  2  Term  Rep.  628. 

83.  And  where  A.  being  a  certificated  pauper 
living  in  the  parish  otB.  was  thus  assessed, 
**  A.  to  bring  tecurity  for  one  shilling  and 
sixpence,**  which  sum  ^4.  paid  to  the  church- 
warden, but  which  sum  was  not  figured  in 
the  nite-book  until  it  was  received,  it  was 
held  not  a  sufficient  rating,  St.  Olave*s  v. 
IVarblington,  Burr.  S.C.  787. 

33.  But  where  the  title  of  the  rate  was  **  so 
much  in  the  pound,*'  and  the  tenant's  name 
and  yearly  rent  were  inserted  in  the  rate, 
it  was  held  a  sufficient  rating  of  the  tenant, 
although  no  particular  sum  appeared  to  l)e 
assessed,  R.  v.  Carhampton,     JDougi.  621. 

34.  But  whether  landlord  or  tenant  be  rated, 
is  a  question  of  fact  to  be  found  by  the 
justices  at  sessions ;  and  if  they  state  it  as 
a  fact,  the  court  of  King's  Bench  is  pre- 
cluded from  considering  whether  they 
have  drawn  a  right  conclusion,  R.  v. 
Folkttone,  5  Term  Rep.  505. 

36.  It  is  not  necessary'  that  the  assessment 
should  be  for  a  whole  year;  the  being 
assessed  to  two  quarters  is  enough,  Bram^ 
ley  V.  Armley,  Burr.  S.  C  75. 

36.  Nor  is  it  necessary  that  the  estate 
assessed  should  be  such,  as  will  entitle  the 
person  occupying  it  to  gain  a  settlement 
by  estate,  R.  v.  Worth,       Burr.  S.  C.  90. 

37.  The  person  assessed  must  also  pay  the 
tax  to  gain  a  settlement,  Solongtongham  v. 
Worplesdon,  FoUy,  128. 

58.  Same  pomt,     R.  v.  St.  Cutber^s, 
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59.  Therefore  an  aste$ntent  of  the  poor's 
rate  on  the  landlord  of  a  house,  ana  pav' 
ment  by  the  tenant  will  not  gain  a  settle- 
ment, though  the  payment  was  made  by 
the  tenant  on  the  demand  of  the  overseers, 
X.  V.  Surrat,  Burr.  S.  C,  75. 

40.  Even  although  the  person  assessed  is  the 
overseer  himself  who  made  the  rate,  and 
received  the  money  from  the  tenant,  R, 
V,  Braauhaw,  Burr.  S.  C.  98. 

41.  So  where,  after  the  death  of  the  land- 
lord, an  assessment  of  the  poor's  rate  was 
made  thus  "  Occupier  of  the  late  Mr. 
Hippetley\  &c."  and  the  pauper,  who 
was  one  of  the  personal  representatives  of 
Mr.  IBppeiley^  received  from  the  tenant 
a  third  of  the  rent  in  his  own  right,  and 
twice  paid  M#  rate  to  the  overseers,  it 
was  held  he  did  not  gain  a  settlement; 
for  the  rate  is  on  the  occupier,  and  the 
payment  by  the  landlord,  B.  v.  Chew 
MagnOf  Cold.  56S. 

42.  So  where  a  father  was  assessed  in  his 
own  name  and  right,  and  ^ave  up  the 
house  to  his  son,  on  condition  of  being 
maintmned  by  him,  and  the  son  took  pos- 
session of  the  house,  and  paid  the  taxes, 
it  was  held  that  he  gained  no  settlement, 
for  though  the  son  paid,  the  father  was 
rated,    B.  v«  Lower  Walkm^ 

Burr.  S.  C.  100. 
4J.  But  where  a  son  went  to  live  with  his 
mother  as  part  of  her  family,  in  a  parish 
where  she  nad  a  house  and  a  small  parcel 
of  land,  which  she  occupied  herselr,  and 
while  he  lived  with  hb  mother  he  was  in 
two  rates  on  houses  and  lands  only,  and 
not  on  personal  estate,  and  thereby 
charged  as  occupier,  it  was  held  he  gained 
a  settlement  by  paying  such  rates,  altnough 
the  land  belonged  to  nb  mother,  Stapleton 
V.  Stoney  Stanton,  Burr.  S.  C.  649. 

44.  And  where  the  tenant  is  rated,  and  also 
pays,  he  thereby  ^ns  a  settlement, 
although  the  money  is  repaid  to  him  by 
his  landlord,    B.  v.  Ckidmgfold, 

Burr.S.  C415. 

45.  Seme  point,  R.  v.  Fulham, 

Burr.  S.  C.  488. 

46.  Thus  if  a  landlord  of  a  house  agree  to 
pay  all  taxes  except  the  window  tax,  but 
the  tenant  is  rated  in  the  parish  books, 
and  once  pays  the  poor  tax,  he  thereby 
gains  a  settlement,  although  he  pay  it  for 
Am  landlord^  who  aflerwaras  repays  it  to 
him,  Openthaw  v.  Gorton^ 

Burr.  S.  C.  5S2. 

47.  So  if  the  ienmnt  be  rated,  and  abscond, 
and  hb  landlord  desire  the  collectors  to 
levy  it  by  dbtress  lest  he  should  lose  the 
money,  and  on  their  gioing  to  the  premises 

n  friend  of  the  tenant's  gives  them  a 


guinea,  out  of  which  they  take  the  amount 
of  the  tax,  this  is  equal  to  payment  by  the 
tenant,  and  he  thereby  gains  n  settlement, 
R.  V.  Bridewater,  5  Term  Rep  550. 

48.  If  an  artificer  in  hb  majesty's  service  be 
rated  by  the  parish,  and  pay  the  tax  to 
which  he  is  so  rated,  he  thereby  gains  a 
settlement,  notwithstanding  3  W .  &  M. 
c.  1 1.  §  4.  R.  V.  St.  Mary  WhUechapel, 

Cald.24. 

49.  The  act  for  regulating  the  right  of  voting 
does  not,  in  the  form  of  assessment  that 
it  gives,  prevent  parishes  from  rating 
landlords,  or  other  persons  by  name,  R. 
V.  EndoH^  Cold.  574. 

50.  If  a  town  or  parish  b,  for  the  conve- 
nience of  the  overseers,  divided  into 
twelve  divisions,  under  the  superintend- 
ence of  so  many  overseers  respectively, 
each  of  whom  copies  the  names,  out  of 
the  general  rate,  into  a  separate  book  of 
such  of  the  inhabitants  assessed  as  are 
within  his  district ;  and  it  b  the  custom  of 
the  parish  for  each  overseer  to  add  such 
names  to  hb  book  as  ought  to  lie  inserted 
in  the  general  rate,  such  addition  not 
being  in  fact  made  till  the  next  year,  but 
in  the  meanwhile  the  general  rate  b  from 
time  to  time  ordered  to  t>e  collected,  with 
the  addttiom  f  a  person  paying  the  rate, 
whose  name  is  efierwards  added  in  the 
overseer's  book,  does  not  thereby  gain  a 
settlement;  but  if  his  name  had  b^en  so 
added  before  he  paid  the  rate,  he  would 
gain  a  settlement,  R.  v.  Edgbarton, 

€  Dprrn  Bep.  54a 

51.  If  the  parishes  of  a  city  are  incorporated 
for  the  purpose  of  maintaining  the  poor, 
a  person  who  resides  in  one  parish,  and  b 
rated  in  another,  does  not,  by  paying  such 
rate,  gain  a  settlement  in  either  parish, 
B.  v.  St.  Michael  at  Thorn  in  Norwich^ 

6  Term  Bep.  536. 

59.  Payment  by  one  who  was  assessed  to  a 
church  rate  upon  householders  only,  and 
not  upon  the  parishioners  at  large,  vrill 
nevertheless  gam  a  settlement,  B,  v.  St, 
Bees,  9  JEoMt,  203. 

53.  The  justices  at  sessions  must  state  whe- 
ther the  landlord  or  the  taumi  was  the 
person  rated  in  the  parish  books ;  and  if 
thev  do  not,  the  court  of  king's  bench 
will  send  the  case  back  to  be  restated,  R, 
V.  Rmkam^  6  Term  Bep.  2'40. 

SETTLEMENT    BY    SERVING    AN 

OFFICE. 

L  The  Statutes. 
11.  Hie  Office. 
III.  Time  and  Place  of  sermng  it. 


SetUewmU  if  mrwmg  m»  Cjfief.] 


I. 


DIGE&T. 


[U.  Tk€  (igS€e. 


Of  the  StatMiet. 

1.  Bv  sW.&M.  c.ll.$6.  ''if  any  (lenon 
hinabitinc  any  parish  ihaU,  for  himself 
and  on  hb  own  account,  execute  any 
public  annual  office  or  charge  m  the 
parish  during  one  whole  year,  he  shall 
thereby  gain  a  settlement" 

If. 

Of  the  Office, 

fl.  The  ofBce  of  emstaile  chosen  by  a  leet 
jury,  for  the  tithing  of  a  parish,  and  re- 
rl^  presented  to  the  office  at  a  court 
IS  an  annual  office,  the  serving  of 
which  for  a  year  will  gain  a  settlement, 
JR.  T.  Wmierbowm^  ii.  pi.  S4l. 

S.  The  office  oTemutabie  of  a  city  consisting 
of  seyeral  parishes,  and  the  duties  of 
which  office  extend  in  and  throi^  all 
parts  of  the  city,  is  an  annual  office,  and 
will  gain  a  settlement  in  the  parish  where 
mcii  officer  resides,  St,  Maurice  v.  St, 
Mary  CaUenderf  ii.  pi.  257. 

4  The  office  of  woarden  of  a  borough,  exer- 
cised in  the  parish  where  such  ^cer  re- 
sides, and  also  in  the  other  parishes  within 
the  borough,  is  exercising  an  annual  office 
in  that  |)arish  where  he  resides,  St,  Mary 
V.  St,  Lawrence  in  Heading,      ii.  pi.  231. 

5.  The  office  o(  parish  derk,  though  ap- 
pointed by  the  parson,  is  an  annual  office, 
Gatton  V.  MUimeh,  iL  pi.  23S. 

6.  The  office  of  deputy  parish  cUrk  is  an 
annual  office,  although  the  deputation  is 
made  without  licence  from  the  ordinary, 
Peak  T.  Bourne,  ii.  pi.  2.76. 

7.  The  office  of  petty  eonstab/e  is  an  annual 
office,  and  will  gain  a  settlement  though 
served  by  deputy,  R,  v.  Hope  Mansel, 

ii.  pi.  244. 

8.  The  office  of  sexton,  to  which  the  party 
is  elected  at  a  vestry,  by  the  proprietors  of 
seats  in  a  church  or  chapel,  in  the  pre- 
sence of  the  churchwardens,  and  on  the 
recommendation  of  the  minister,  is  an 
annoal  office,  the  serving  of  which  will 
gain  a  settlement,  A.  v.  LiwerjMxd, 

ii.  pi.  245.  j 
9l  The  office  of  eoUeetor  of  the  Itmd  toe, 
is  a  sufficient  office  to  gain  a  settlement, 
for  it  is  not  necessary  that  the  office 
should  be  a  parish  office;  any  office  is 
sufficient,  so  that,  bv  the  notoriety,  it 
may  be  presumed  that  the  parish  had 
notice  oi  the  person's  being  come  into 
the  paribh,  R,  v.  Hammond,  ii.  pi.  233. 
10.  The  office  of  collector  of  the  duHes  on 
hirlhs  and  burials  is  therefore  an  office, 
the  executing  of  wl)icb  will  gain  a  settle^  t 


ment,  for  its  duties  oblige  the  coUectar  to 
go  from  house  to  house  in  the  parish, 
IHsham  V.  Cook,  n.  pi.  254. 

11.  The  office  of  tythtng-man,  appointed  by 
the  steward  of  a  leet,  althougn  not  sworn 
in  until  half  the  year  is  expired,  will  gain 
a  settlement,  Hofy  THnUy  v.  Garstngton^ 

ii.  pL  235. 

1^.  The  office  of  borsholder  of  m  borough  is 
an  office  that  will  gain  a  settlement,  Wing' 
ham  v.  ScUmge,  IL  pL  938. 

13.  Where  a  pauper  was  legally  sworn  in  as 
a  borsholder  at  a  court  le^  and,  after  exe- 
cuting the  office  for  a  few  days,  he  was 
afterwards  irregularly  by  two  muistrates 
discharged  from  execntma  his  o&e,  and 
another  person  appointed;  but  he  acqui* 
esced  in  this,  and  did  not,  in  fiict,  after- 
wards execute  the  office:  held,  that  this  was 
not  executing  an  annual  office  within  the 
parish,  so  as  to  confer  a  settlement,  R,  v. 
Ho/y  Crou,  Westgate^  ii.  pi.  250. 

1 4^  The  office  of  &i&ff  or  ale-taster  of  a 
borough,  to  which  a  person  is  elected  at  a 
court  leet,  will  gain  a  settlement,  R,  v. 
WkUchureh,  u.  pi.  240. 

15.  The  aSBee  of  hog'Ttngfer  of  a  parish,  to 
which  the  party  is  appointed  for  a  year  at 
che  court  leet  of  a  manor,  the  duties  of 
which  office  is  to  attend  the  open  com- 
mons, to  sec  that  all  hogs  turned  there- 
upon are  rung,  and  to  impound  such  as  are 
not  rung;  receiving  one  penny  for  im- 
pounding, and  sixpence  for  ringing  each 
nog;  is  an  annual  office  in  the  parish,  and 
win  gain  the  party  a  settlement,  R.  v. 
WhUliesea,  ii.  pi.  246. 

16.  But  the  appointment  of  a  master  of  a 
workhouse  by  the  parish  officers  and  ves- 
try, pursuant  to  the  statute  9  G.  1.  c.  7., 
whicti  enables  the  parish  officers  and 
parishioners,  &c.  to  contract  with  any  per- 
son for  the  management  of  the  poor  in  the 
workhouse  (and  who  did  contract  witli 
the  pauper  to  manage  the  poor  in  the 
worfcnouse,  and  teach  the  childrea  to 
spin,  &c.,  at  a  yearly  salary,  and  after 
some  years'  service  cusmissed  him  at  a 
quarter's  notice)  is  not  a  public  annual 
office  or  charge  within  3  W.  &  M.  c.  11. 
s.  6.  the  executing  of  which  for  a  year  will 
confer  a  settlement,  R.  v.  Mersham, 

n.  pi.  249. 

17.  Yet  if  the  sessions  find  diat  the  pauper 
was  legally  appointed  governor  of  the 
workhouse  at  an  annual  salary,  and  that 
the  office  of  governor  is  a  public  annual  of- 
fice, and  that  the  pauper  served  it  for  a 
year,  he  will  thereby  gain  a  settlement  in 
the  parish,  R,  v.  Ilminster,        ii.  pi.  247. 

18.  Where  eight  pariBUesvfeievQicor^T^\A^> 
and  had  a  common  NfottiEio>flM,viMsx  ^\:. 
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S9  G.  3.  c.  89.9  >^<1  A  person  woB  appoint- 
ed bj  one  of  those  parishes  governor  of 
the  poor  of  that  parish  for  one  year,  and 
serred  for  three  ^ears  under  that  appoint- 
ment, residing  m  the  workhouse:  held, 
that  no  one  parish  singly  had  power  to 
appoint  a  gcnremor  of  its  fjoor,  and  that 
tne  pauper  did  not,  by  serving  under  that 
appointment,  gain  a  settlement,  R.  v. 
Hamhledtm^  ii.  pi.  S51. 

19.  Semile,  That  if  he  had  been  apporated  by 
all  the  parishes,  he  would  not  have  gained 
a  settlement;  §  59  of  the  S9  G.  5.  c.  83. 
providing  ^  tliat  nothing  in  the  act  con- 
tained shall  alter  or  affect  the  settlement 
of  any  person  or  persons  whomsoever." 

ItLUfitL 

19.  The  office  of  Mckoobmuter  to  a  charity 
school  established  by  private  donation, 
appmnting  ten  pounds  a  year  to  be  paid  to 
tne  vicar  for  the  use  of  the  schoolmaster, 
does  not  gain  a  settlement,  R,  v.  Mil" 
bourn,  ii.  pi.  S39. 

9a  Nor  the  office  of  deputy  titMtngman, 
R.  V.  AUcammgt^  ii.  pi.  942. 

91.  Nor  the  office  oi  curate  or  eequeitrator, 
until  the  bishop  shall  release  the  vicarage 
fipom  the  sequestration,  HelnngUm  v. 
Owr,  11.  ii.  pi.  943. 

99.  And  if  m  curate  officiate  in  a  parah  for 
above  a  year,  under  the  bishop  s  licence 
to  porform  the  office  of  a  curate  at  a  cer- 
tain annual  stipend,  yet  he  is  not  such  an 
annual  officer  as  thereby  to  gain  a  settle- 
ment, R.  V.  Wandage^  iL  pi.  948. 

25.  The  party  must  hfi  legally  placca  in  the 
office,  or  he  cannot  gain  a  settlement  by 
serving  it,  R,  v.  Wmterhoum,    iL  pi.  94 1. 

94.  A  parish-cleric,  appointed  by  the  parson 
without  deed  is  a  good  appointment,  Gat" 
ton  v.  MUwieh,  ii.  pi.  239. 

95.  A  party,  by  serving  an  office  of  clerk  to 
a  chapel  situated  m  an  extra-paroehiai 
vill,  may  gain  a  settlement  in  the  adjoining 
parish  if  he  reside  there,  and  if  part  of  the 
duties  of  his  office  of  clerk  be  exerciseable 
within  that  part  of  the  parish  where  he 
resides,  R,  v.  Jmlwck,  ii.  pi.  956. 

96.  So  an  appointment,  by  commissioners, 
of  a  collector  of  duties  is  a  good  appoint- 
mentf  although  without  the  knowledge  or 
concurrence  of  the  parishioners,  Ruham 
V.  Cook,  ii.  1)1. 934. 

97.  So  an  appinntment  bv  a  parish-clerk  of 
a  deputy  IS  good,  without  licence  from 
the  ordinary.  Peak  v.  Roum^   iL  pi.  236. 

98.  But  an  appointment  to  the  office  of 
constable^  by  a  court  leet,  will  not  gain  a 
settlement,  although  the  party  is  sworn  in^ 
unless  he  be  also  regularly  presented  at 

'    the  laet,  R.  v.  IVmtentmnty      ii.  pi.  847. 
S9».6a  ^aowSwte  a.  catificate-man  bad  a 


wooden  tally  left  at  his  house,  by  the  m«- 
ceding  bortholder,  as  a  token  that  he  nad 
been  chosen,  at  the  court  leet  of  the 
manor,  bortholder  of  the  borough ;  yet 
never  having  been  presented,  admitted  or 
sworn  in  at  the  court  leet,  it  was  hdd 
that  he  was  not  legally  placed  in  the 
office,  Wingham  Y.  sAinge,       iL  pi.  936. 

30.  See  also  where  the  pauper  at  a  Michael-' 
vuu  court  leet,  holclen  bv  adjournment 
for  the  manor  and  borough  of  CkiinUeigh, 
on  the  16th  November,  1792,  was  ap- 
pointed to  the  office  of  ale  tiuter  of  the 
l)orough,  and  duly  sworn  according  to 
the  custom  of  the  manor  to  execute  the 
said  office  for  one  year  next  ensuing,  or 
until  he  should  be  lawfully  discharged 
from  the  same,  and  accordingly  entered 
upon  and  executed  such  office  until  the 
1st  November,  1793;  when  at  a  similar 
court,  holdcn  by  adjourn m<»nt  for  the 
sud  borouoh,  a  new  officer  was  appointed 
in  his  stead,  and  sworn  in  the  same  man- 
ner, it  was  held  insufficient  to  gain  a  settle- 
ment; for  it  is  not  an  appointment  for  a 
year  from  one  moveable  feast  to  another, 
but  from  one  court  until  it  should  please 
the  steward  to  hold  another,  R.  v.  Bow, 

n.  pi.  955. 

III. 
Thne  and  Place  of  serving  the  Office. 

31.  The  office  must  be  executed  for  a  year  ; 
and  therefore  if  the  officer,  though  regu- 
larly appointed  to  the  office,  become 
chargeable  to  the  parish  before  the  year 
expire,  he  cannot  gain  a  settlement  as 
having  served  the  office,  Fittleworth  v. 
Pulborough,  ii.  pi.  959. 

39.  So  also,  although  the  custom  of  a  parish 
be  to  serve  the  office  of  tythingman  for  no 
more  than  half  a  year  under  one  appoint- 
ment, yet  serving  the  office  for  two  half 
years  at  difierent  times  will  not  make  a 
service  for  a  year.  Cold  Ashton  v.  Wood- 
Chester,  ii.  pL959. 

33.  If  a  church-yard  lie  in  two  parishes,  the 
Sexton  shall  gain  a  settlement  in  the 
parish  in  which  he  resides,  although  no 
part  of  ihe  church  lies  within  that  paririi, 
R.  y, Liverpool,  ii.  pi.  954. 

34.  The  pauper,  at  an  Mljoumment  of  a 
court  leet,  holden  on  the  16th  November 
1799,  was  appointed  to  the  office  of  ale 
taster  of  the  borough,  and  duly  sworn  **  to 
execute  the  said  office  for  one  year  then 
"  next  ensuing,  or  until  he  should  be  law- 
fully discharged  therefrom;"  and  he  exe- 
cuted the  office  until  the  adjournment  of 
another  court  leet,  holden  ou  the  1st  iVb- 
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wember,  1799;  and  it  wa«  holden  that  he 
dkl  not  thereby  gun  a  «ett]ement»  for  he 
did  not  execute  it  during  <me  whole  tfeaty 
R.  r.  Bow ,  ii.  pl.S35. 

SETTLEMENT   BY  HIRING  AND 
SERVICE. 

I.  The  Siatntcs. 
II.  Who  may  be  hiroL 

III.  Of  the  Contract  of  Hiring. 

IV.  Of  general  Huing. 
V.  Ofipcdal  ^"^* 

VI.  Of  customary  luring. 
VII.  Of  retrotpecthe  Hiring. 
VIII.  Of  eondi^omd  Hiring. 

IX*  Of$everal  Hirings. 
X«  Smiee  in  different  Places. 

XI.  Service  unih  different  Masters. 
XII.  Marriage  during  Service. 

XIII.  AbsencefroM  Service. 

XIV.  Evidence  of  Hiring  and  Service. 

J. 

Cfthe  Statutes. 

1.  ByJSG.J.  c.ioi.and  13&  14C.S.  c.l2. 
*  persona  settled  b^  hiring  and  service,  &c. 
in  one  parish,  comme  to  reside  in  another 
on  any  tenement  under  ten  pounds  a  year, 
may,  on  becoming  actually  chargeable  with- 
in forty  days,  be  remov^  to  such  parish 
where  they  were  last  Ic^ly  settled  as  ser- 
vants." 

1  By  3  W.  &  M.  c.  1 1.  §  6.  "if  any  unmar- 
ried person,  not  hanne  chUd  or  children, 
shall  be  lawfully  hired  mto  any  parish  or 
town  for  one  year,  such  service  shall  be 
deemed  a  good  settlement  therein,  al- 
though DO  notice  be  given  os  the  statutes 
require.** 

X.  By  8  &  9  W.3.  C.30.  ** no  person  so  hired 
shall  be  deemed  to  have  a  good  settlement 
in  any  such  parish  or  township,  unless  such 
person  shall  continue  and  abide  in  the  same 
«rrncr,durins  the  space  of  on^  whole  year" 

4.  By  9  &  10  W.  3.  c.  11.  "no  certificated 
person  shall  be  capable  of  gaining  a  legal 
settlement  by  hirmg  and  service" 

5.  By  IS  Ann.  St.  1.  c.l8.  §8.  **  if  anv  person 
shall  be  a  hired  servant  to  or  with  a  cer- 
tificated person,  such  person,  by  being 
hired  by  or  serving  such  certificated  person 
as  a  servant,  shall  not  gain  any  settlement 
in  the  parisli  by  such  hirine  and  service ; 
but  every  such  servant  shall  have  his  settle- 
ment as  It  he  had  not  been  hired  to  such 
certificated  person." 

€.  B^  33  Q.S.  C.54.  §  94.  no  servant  to  a  cer- 
tificated member  of  a  benefit  society,  shall 
gun  a  settlement  by  such  hiring  and  ser- 
fice. 


II. 

Who  may  he  hired  as  Servants, 

?•  A  widower,  although  he  has  children  living 
may  gain  a  settlement  by  hiring  and  ser* 
vice,  provided  those  children  are  emanci- 
pated, and  have  gained  settlements  in  their 
own  right ;  for  although  the  3  W.  &  M. 
c.  1 .  §  6.  precludes  from  a  settlement  of  this 
kind,  every  person  who  is  married  or  has 
any  child  or  children,  yet  it  only  means 
persons  who  have  wives  or  diildren  that 
may  become  chargeable  to  the  parish  in 
consequence  of  his  settlement,  Anthony  v. 
Cardigan,  ii.  pi-  S57. 

8.  But  a  widower,  having  a  son  who  has  no 
settlement  of  his  own,  cannot  hire  himself 
as  a  servant  so  as  to  gain  a  settlement 
thereby,  R.  v.  New  Forest,        ii.  pi.  S63. 

9.  So  also  a  daughter  who  is  emancipated 
from  her  family,  and  has  gained  a  settle- 
ment in  her  own  right,  ma^,  bv  living  with 
her  &ther  for  a  year  as  a  mred  servant  for 
I  Of.  a^-year  and  what  she  could  get  by  her 
extra  service  and  labour,  gain  anew  settle- 
ment by  such  hiring  and  service,  Missen^ 
den  V.  Chesham,  ^    ii.  p.  258. 

la  A  daughter  whose  father  is  a  day-la- 
bourer, may  be  a  hired  servant  to  her  fa- 
ther by  agreeing  with  him  to  do  the  offices 
of  a  servant  for  a  year  for  her  board  and 
lodging,  and  such  profits  as  she  can  make 
by  keeping  fowls,  and  what  she  can  earn 
by  her  own  labour,  and  that  if  what  she 
gets  do  not  amount  to  4L  a  year,  he  will 
make  up  the  difierence,  R»  v.  Chertsey, 

ii.  pi.  299. 

1 1 .  An  infant  pauper  may  gain  a  settlement 
by  hiring  and  service  with  his  father.  R.  v. 
Chellesford,  R.  v.  Whulow,        ii.  pi.  266. 

12.  If  a  married  man  agree  conditionally  to 
become  the  servant  of  another,  and  be- 
tween that  time  and  the  performance  of 
the  condition  on  which  his  being  hired  de- 
pends, his  wife  dies  without  issue,  he  is  an 
wtmarried  man  at  the  time  of  hiring ;  and 
by  serving  a  year  gains  a  settlement.  R.  v. 
Bank  Newton,  ii.  pi.  259. 

19.  If  a  servant  be  unmarried  at  the  time 
when  he  is  hired  for  a  year,  he  gains  a 
settlement  by  a  year's  service,  although  he 
marry  before  the  service  commences,  R.  v. 
Allendale,  iL  pi.  261. 

14.  A  wife  whose  husband  is  abroad  may  gain 
a  settlement  by  a  hiring  before  his  death; 
and  a  continued  service  under  such  hiring 
for  a  year  irfier  Ins  deaths  although  his 
death  was  not  known  until  after  the  year 
commenced,  R.  v.  Hensingham,  iL  pi.  260. 

15.  But  if  a  servant  marry  while  serving  un- 
der a  general  hiring,  tro  sesvk^  oC  toc\v  ^ 
servant  is  only  goc^  Cot  the  cuxt^vit  ^^Ax, 
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for  in  each  Bucceeding  year  a  new  hiring  is 
presumed^  and  then  it  teems  the  disabmty 
will  attach,  R.  v.  St.  Giles,  Reading, 

ii.  pi.  420. 

1 6.  Therefore  where  the  pauper  was  hired  at 
Martinnuu,  to  senre  in  husbandry  for  a 
year  at  8/.  a  year,  and  married  in  the 
middle  of  the  year,  and  then  agreed  to 
serve  bis  master  as  a  hind  for  a  year  from 
that  time,  at  Si.  a  week,  and  to  hve  out  of 
the  house  at  another  farm  belonging  to  his 
master,  it  was  held  that  these  two  hirings 
were  dudnct,  and  could  not  be  connect^ 
so  as  to  eive  a  settlement,  because  he  had 
not  li?e<r a  year  under  the  first  hiring,  and 
was  a  married  man  when  the  second  hiring 
took  place,  J2.  v.  Great  CSdUon,  ii.  pi.  383. 

17.  The  son  of  a  certificated  person,  serving 
ander  a  hirins  for  an  year  in  a  extra-paro^ 
eMal  fthuse.  Son  not  gain  a  settlement; 
and  therefore  he  cannot  be  Mred  as  a  wr- 
tmU  in  the  certificated  parish^  so  as  to  gain 
a  settlement  there^  jR.  v.  CoUkn^bum  Ihtcit, 

ii.  pi.  S62. 

18.  Although  he  has  previously  quitted  the 
certificated  parish,  served  a  year  in  the 
certifying  parish,  and  part  of  a  year  in  a 
third  pansn,  provided  he  afterwards  return 
to  his  family  in  the  certificated  parish,  R. 
T.  Ingworik,  ix.  pi.  764, 

19.  A  deserter  firom  his  majesty's  service 
cannot  eain  a  settlement  by  a  hiring  and 
service  tor  a  year,  R.  v.  Norton, 

ii.  pi  264. 

SO.  An  invalided  soldier  at  the  depot,  who, 
in  pursuance  of  an  order  firom  government, 
had  leave  of  absence  upon  agreeing  to  re- 
Knquidi  his  pay  for  the  time,  which  leave 
was  renewed  from  time  to  time,  by  fur- 
lough  for  different  periods  of  three,  six, 
and  four  months,  wnich  he  procured  by 
going  to  the  depot  for  them,  was  held  not 
to  gam  a  settlement  by  hiring  and  service 
for  a  vear,  not  being  m  ^'Mrts  lawfully  to 
hire  himsdf  within  the  stat.  3  W.  &  M. 
c.  11 .,  though  before  such  hiring  the  mis- 
tress applieil  to  the  commanding  officer  at 
.the  depot,  to  know  if  he  might  hire  him- 
*sclf  for  a  year ;  and  was  told  that  he  might, 
and  during  the  year's  service  he  received 
no  pay,  nor  was  odled  upon,  nor  did  per- 
form any  military  duty,  Baviey,  J.  diet,  and 
Dampier,  J.  absent.  R.  v.  ieauMett, 

ii.  pi.  265. 

21.  A.  being  oiroUed  as  a  substitute  in  the 
militia,  hired  himself  for  a  year,  and  per- 
formed a  year's  service  under  that  con- 
tract :  Held,  that  as  it  dKd  not  appear  that 
the  pauper  at  the  time  of  hiring  mformed 
the  master  that  he  was  a  milioa  man,  no 
MettidDent  was  gained  by  serving  a  year 

under  such  eontrmet,  R.  v.  Hekmrtk^, 

Addend.  \ 


29.  By  13G.9.  C.99.  ^7.  ^  no  servant  em- 
ployed  in  the  Fotmdlmg  HomitalAail  gain 
any  settlement  in  the  parisn  where  such 
hospital  is  situated,  by  vutue  of  such  hiring 
and  service." 

23.  By  9G.3.  C.3L.  §8.  "no  person  cm- 
ployed  in  the  Magdalen  Hospital  as  a  Mred 
servant  shall,  by  reason  ot  such  service, 
gain  any  settlement  in  the  parish  where 
such  hospital  is  situated." 

III. 


0/the  Contract  of  Hiring, 

24.  A  hiring  made  in  an  extra^parocfaial 
place  is  sufficient,  R.  v.  iSe.  PeUr^s^  Oa^fitrd^ 

iL  pL268. 

25.  A  Atnng  cannot  be  intended  unless  there 
be  a  contract  between  thepartiesy  so  as  to 
make  them  stand  in  the  relation  of  nuuter 
and  servant  to  each  other,  Gregory  Stoke 
V.  Pitmmster,  u.  pi.26fi. 

26.  Therefore  where  a  gentleman  sent  his 
foot -boy  to  live  with  a  barber,  in  order 
that  he  might  learn  the  art  of  shavineand 
dressing  hair,  and  the  barber  was  to  have 
the  benefit  of  the  boy's  work,  it  was  held 
not  to  be  a  hiring  and  service,  because 
there  was  no  contract  for  that  pumose 
between  the  boy  and  the  barber,  R,  v. 
Hamlet  of  Walton,  ii.  pL267. 

27-  So  also  where  a  young  girl  was  sent  to 
by  a  relation  who  told  her  that  if  she 
would  live  with  her  she  should  have  her 
meat,  drink,  washins,  and  lodging  and  the 

girl,  accepting  of  these  terms,  lived  with 
er  relation  for  four  years ;  the  Court  held, 
that  in  order  to  gain  a  settlement  under  a 
hiring  and  service,  there  must  be  a  mutual 
contract,  eoually  binding  on  both  the  par- 
ties; but  tnat  in  the  present  case  t&are 
was  no  agreement  on  the  one  side  to  Mre, 
or  on  the  other  to  serve;  but  that  it  was 
merely  an  encouragement  to  the  poorsrl, 
that  if  she  would  live  with  her  relation, 
she  would  maintain  her,  Gregory  Sioke  v. 
PUmnster,  \u  pi.  269* 

2s.  But  by  Lord  Kenyon  when  this  case 
was  determined,  these  questions  were  not 
discussed  or  unclerstood  so  well  as  they  are 
at  present,  R.  v.  IVorfield,        5  2VR.  508. 

29.  And  therefore  where  a  pauper  who  was 
livinc  unhired  in  the  service  of  J.  was 
asked  bv  R.  if  she  would  go  and  live  with 
him  and  take  care  of  his  child*  which  the 
pauper  accordingly  did,  and  when  she  had 
been  there  a  few  days  he  promised  to  find 
her  in  meat,  drink,  and  clothes,  with  wluch 
the  was  satisfied,  it  was  held  a  suffiqiehi 
hiring,  R,  v.  Worfield,  vL  pL  902. 

30.  But  where  a  poor  girl  went  to  live  with 
her  aunt,  and  during  her  residence  there 
woTkcdVn  iVve  da^-tmie  with  a  person  in 
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informed  of  the  other's  going,  R.  v.  Rick'  | 
tnghall^  ii.pl.  S76. 

40.  A  poor  boy  allotted  by  oarith  officen  to 
a  parishioner,  who  handed  him  over  to 
another  person,  by  whom  the  boy  was  told 
that  he  was  to  stay  with  him  a  year,  to 
which  the  bov  made  no  objection,  conceW" 
img  himtelf  bound  to  accept  Much  icrtnce^ 
does  not  gain  a  settlement  by  serving  un- 
der this  supposed  obligation  for  a  year, 
R.r.  Stoumtarketf  ii.  pi  277. 

41.  No  settlement  can  be  gained  by  serving 
under  a  contract  for  four  years,  with  liberty 
for  the  servant  to  leave  for  a  week  every 
year  to  see  hu  friends^  R,  v.  Rushulme, 

ii.  pl.S78. 

4S,  Under  a  hiring  and  service  for  a  vear 

the  servant  eains  a  settlement,  though  by 

Sractice  of  uie  manufactory,  when  he  hais 
niiihed  his  appointed  week's  work,  and 
on  Sundays,  he  may  go  where  he  pleases 
without  asking  leave :  for  it  is  an  express 
contract  for  a  year  without  an  express  ex- 
craition,  R,  V.  Horwicky  ii.  pi.  S79. 

43.  A  statute  fair  being  held  generally  on  the 
day  eSter  IHchaelmaiy  except  when  old 
MichadmoM  fidls  on  a  Saturday,  and  the 
fur  being  then  held  on  a  Mondtnf  ;  held 
that  a  hiring  from  such  Monday  till  old 
Jdichaelmat  day  following,  is  not  a  yearly 
hiring  under  which  a  settlement  can  be 
obtained,  R»v,Standon,  ii.  pi.  351. 

44i  A  hiring  for  so  much  a  week  for  as  lone 
a  time  as  the  master  and  servant  could 
agree,  is  only  a  weekly  hiring,  22.  v.  3ft/- 
c4«PM,  ii.  pi.  351. 

45.  Hiring  for  a  year  at  I3t.  6d,  per  week, 
and  to  be  at  liberty  to  be  absent  auring  the 
sheep-shearing  season,  but  to  find  a  fit  man 
at  hu  oum  expeme  to  do  his  work  during 
his  absence,  bui  hit  oum  wages  to  go  on  dur- 
ing the  whole  time,  will  not  gain  a  settle- 
ment, R,  V.  Arlington,  ii.  pi.  330. 

46.  A  pauper  was  hired  three  weeks  before 
Martinmas  at  4/.  wages,  and  received  1  r. 
ear  nest,  but  no  period  was  mentioned  for  the 
duration  of  the  service.  The  pauper  went 
into  the  service  a  week  after  Martinnuu, 
and  upon  the  same  day  his  master  told  him 
that  It  was  not  the  custom  to  hire  servants 
in  that  parish  for  more  than  fifty-one  weeks, 
that  he  forgot  to  mention  it  at  the  time 
he  hired  him,  and,  therefore,  that  if  he  had 
no  objection,  he  would  hire  him  again  for 
fifty-one  weeks,  and  gave  him  another  shil- 
linff  for  earnest.  The  pauper  accepted  it, 
and  remained  in  the  service  till  the  follow- 
ing Martinmas,  There  not  having  been  a 
vnr's  service,  the  sessions  held,  that  there 
had  been  a  dissolution  of  the  original  con- 
tract, and  not  a  dispensation  of  the  week's 

service    IIM,  that  that  was  a  question  of 


fact  for  the  tesaions,  and  they  having  de- 
termined it,  the  Court  refused  €o  diaturb 
their  decision,  A.  v.Jo//e^brt/,  ii.  pLS86. 

47.  A.  B.  at  ten  years  of  age,  went  to  6L  X>. 
for  meat  and  clothes  as  long  as  he  bad  a 
mind  to  stop ;  he  was  to  do  what  he  could, 
and  what  he  was  bid  z  A.B.  remained  two 
years  with  C.  D,  upon  these  terms.  Held, 
that  there  was  no  yearly  hiring,  and  there- 
fore no  settlement  gained  by  the  service, 
R,  V.  Christ's  Parish,  ii.  pi.  285. 

48.  Under  certain  circumstances,  a  contract 
may  be  presumed ;  as  if  a  servant  in  hus- 
bandry serve  a  year,  it  is  strong  presump- 
tive evidence  that  he  served  under  a  con- 
tract o£  hiring  for  ayear,  J2.  v.  Lyth, 

ii.  pi.  483. 

49.  So  if  a  servant  live  three  jrears  in  service 
with  the  same  master,  it  is  presumptive 
evidence  of  a  contract  of  hiring  for  a  year, 
although  at  first  the  servant  was  only  hired 
for  part  of  a  year,  R.  v.  Long  WiatUm, 

ii.  pi.  484. 

50.  So  also  if  a  servant,  after  serving  a  year, 
part  of  which  was  under  a  retrospective 
hiring,  continue  in  service  another  year, 
a  contract  of  hiring  for  a  year  may  be  pre- 
sumed, R,  V.  Hales,  iL  pi.  485. 

51.  An  unmarried  man  agreed  oa  the  17th 
of  October  1803,  to  serve  a  master  for  the 
year,  at  9s,  Gd.per  week ;  and  received  those 
wages  till  the  13th  of  October  1804,  three 
or  four  days  before  which  (having  in  the 
mean  time  married)  he  agreed  with  his 
master  to  serve  him  for  another  ffcor  at 
lOt.  a  week,  which  sum  he  received  on 
the  20  h  of  October,  and  served  more  than 
a  ^'ear  afUrwards.  Held  that  this  was 
evidence  upon  which  the  sessions  mi^t 
draw  the  conclusion,  that  the  original  hir- 
ing was  for  the  space  of  a  year,  and  not 
merely  for  the  current  year  of  ISOS.  and 
that  there  was  a  sufficient  service  of  a 
year,  coupled  with  such  hiring,  to  gain  a 
settlement,  R.  v.  Ovemorton,     ii.  pL  280. 

52.  Where  a  poor  boy  oi  A,  agreed  with  a 
parishioner  of  B,  to  eo  home  with  him, 
and  to  do  whatever  he  was  bidden,  (ikh 
thing  being  said  about  wages  or  time,  and 
no  subsequent  agreement  being  made,)  he 
gains  a  settlement  by  a  year's  service  in 
B,  although  the  overseer  of  A„  a  dav  or 
two  after  such  agreement,  undertakes  with 
his  master  to  fimi  the  boy  in  clothes,  for 
which  the  master  agrees  to  pay  to  the 
overseer  a  certain  sum  per  week,  ^.v.  JDms- 
ton,  ii.  pi.  281. 

53.  The  pauper  was  hired  to  serve  as  a  ser- 
vant in  husbandry  from  Michaelmas  1821 
to  Michaelmas  1822  at  weekly  wages,  and 
if  he  and  his  master  could  not  agree  for 
the  han'cst,  he  was  to  harvest  for  nimself. 
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Freviomlj  to  the  harveit,  the  master  of- 
fered the  pauper  5^  for  the  harvest,  which 
he  accepted,  and  coDtinued  in  the  Bervice 
the  whole  vear.  Held  that  this  was  an  ex- 
ceptive and  not  a  conditional  hiring,  and 
that  no  setttement  was  gained,  JR.  v.  AU 
ihamet  ii*  pi- 336. 

54.  An  agreement  was  made  betweca  A.  and 
B.  that  the  hitter  should  serve  for  three 
years  at  I<.  per  day  when  B.  had  work  to 
do^  and  whoi  he  had  no  work  A»  was  not 
to  be  paid.  At  the  time  when  the  agree- 
aent  was  made,  the  master  told  the  ser- 
fsnt  that  he  should  not  have  work  for 
Uia  during  the  whole  year,  and  particu- 
Isriy  during  the  winter^and  that  when  he 
hwi  not  work  for  him  he  might  pst  work 
fiooa  other  people;  Held  that  this  was  an 
MceptiTe  nirin^,  and  that  the  jMUiper, 
hiring  wodced  for  other  people  during  the 
winter  seasoa  when  his  master  had  no 
work,  and  having  at  other  times  worked 
far  his  master  diving  two  successive  years 
£d  not  gain,  a  settlement,  A.  v.  Folesworih 

ii.  pL337. 
S5L  A  paupes  had  been  hired  for  three  years 
St  80^  MT  mmum  as  a  looker.    The  duty 
ofa  Looker  is  to  superintend  the  flocks  and 
fences  of  his  employer.    When  he  was 
hired  hia  master  told  him  that  he  should 
aot  have  full  employment  for  him,  but 
that  he  would  employ  him  as  much  as.  he 
couid.     He  waa  not  to  do  any  work  for 
his  master  other  than  that  belonging  to 
the  office  of  looker,  without  receiving  ex- 
tra wages.  During  the  first  year  and  three 
qoartcrs  he  worked  for  his  master  onlv,  but 
waa  aiwajrs  paid  extra  for  any  work  not 
bdoncing  to  his  office  of  a  looker :  Held 
that  mece  was.  not  anv  hiring  for  a  year, 
and  that  the  pauper  did  not  gain  a  scttle- 
tJcment  by  service  under  such  a  living,  R, 
r.I^dd^  ii-  pi.  338. 

57.  Hie  eourt  of  king's  bench  will  not  upon 
n  case  stated  nresume  a  hiring  for  a  year ; 
for  that  is  a  uct  to  be  found  bjr  the  scs- 
nons^  M,%.Seacroftt  ii.  pi.  181. 

5S.  To  make  a  yalid  contract  of  hinng  and 
serrice  it  is  not  absolutely  necessary  that 
tbe  eontract,  when  by  deed,  should  be  ex- 
ecuted by  the  master  i  it  is  sufficient  that 
he  accepted  the  services  on.  the  terms  of 
tbe  deed;  and  therefore  where  the  pauper 
executed  a  deed  by  which  he  became 
houad  to  serve  the  master  for  a  year,  ami 
afterwards  entered  into  and  continued 
in  his  service  for  that  period ;  it  was  held 
chat  such  deed,  although  not  executed  by 
the  master,  ought  to  have  been  received  in 
evidence  to  show  the  terms  of  the  hiring, 
B.  T.  How^<m-ie-Spniigf  ii.  pi.  S84. 

rox..!. 
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[IV.  OmiendEwmipi 

IV. 
Of  general  Hirings. 

59.  But  if  there  be  a  contract  of  Iiuins,  al- 
tliougb  it  be  genera/,  yet  that  is  sufficient ; 
for  it  shall,  in  such  ciise,  be  contmed  to  be 
A  HIRING  for  a  year^  Wandtworth  v.  /»«/- 
^^^^  iL  pi.  288. 

60.  Therefore  where  a  boy  of  fourteen  years 
of  age  went,  without  any  contract,  to  live 
with  a  gentleman,  nnd  about  two  months 
afterwards  the  master  told  him  that  if  he 
stayed  a  year  and  behaved  himself  well,  he 
would  the  next  year,  give  him  full  livery 
and  wages ;  and  the  boy  resided  with  him 
sixteen  months  afterwards,  and  received, 
on  his  going  away,  a  guinea  and  a  half  from 
his  master's  partner;  the  court  seemed  to 
think  that  tnis  was  a  sufficient  general 
hiring,  Wandtworth  v.  Putney^  \u  pi.  288. 

61.  So  also  where  a  master  agreed  to  give  a 
boy  meat,  drink,  washings  lodging,  and 
clothes  when  he  wanted,  and  the  boy  con- 
tinned  to  serve  under  this  agreement  for 
two  years  and  a  half;  the  Court  thought 
this  a  general  hiring  for  a  year,  although 
no  particular  time  was  at^rccd  on,  and  the 
boy  apprehended  tliat  his  master  might 
turn  him  off,  or  that  he  was  at  liberty  to 
go  away  from  him  at  pleasure,  R,  v  IVin- 
caunton,  ii.  pi.  289. 

62.  So  where  n  man  happening  to  meet  the 
headJicepcr  of  Rushmore  Lodge  in  CVofi- 
houm  Chate,  who  had  then  lately  parted 
with  one  Edward  Hill,  who  had  been  for 
many  years  one  of  the  keeper's  servants, 
or  under-kcepers,  and  the  head-keeper  said 
to  him,  "Do  you  like  the  life  of  a  keeper?" 
and  being  answered  in  the  affirmative,  said 
further,  •*  Then  go  into  Ned  HUP%  place, 
and  you  shall  want  no  encouragement ;  I 
will  give  you  a  suit  of  clothes  directly ;" 
this  was  held  a  suflicicnt  hiring  for  a  year, 
R,  v.  Berwick  St.  Jottn,  ii.  pi.  290. 

63.  So  also  when  a  boy  went  into  an  inn,  and 
asked  the  master  whether  he  wanted  a 
boot-catcher  ond  <lriver,  for  that  if  he  did 
he  was  willing  to  serve  him;  and  upon 
which  the  master  bid  him  go  into  the 
yard,  nnd  look  aihir  tlie  horses;  and  on  his 
going  into  the  service  was  only  found  in 
meat,  drink,  and  loJpng,  but  received  no 
wages:  this  wos  held  to  be  a  general  hiring; 
and  consequently,  unless  the  contrary  be 

g roved,,  a  hiring  for  a  year„  R.  v.  ^ocli" 
ridge,.  ii.  pi.  294. 

64.  So  alsoi  where  a  barl>er  of  Bath  Eation 
went  to  seek  for  work  as  a  jouhicymnn, 
and  offered  his  services  to  a  Imrber  at  De^ 
vizei,  who    agreed   to  ^^e  Vmcv  imX^ 
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drink,  and  lodging,  as  his  journeyman, 
and,  in  lieu  of  wages,  he  was  to  have  the 
Christmat'boxes,  and  he  accepted  these 
terms,  but  no  particular  or  specific  time 
was  stipulated  for  his  staying  in  the  ser- 
vice ;  this  was  held  a  general  hiring,  R,  v. 
Bath  Boston,  ii.  pi.  296. 

65.  So  also  where  a  man  agreed  with  an  inn- 
keeper ''that  the  innkeeper  should  give 
him  one  shilling  a  weekf  as  he  had  given 
other  men,  and  the  vails  of  the  stables,'* 
but  nothing  was  then  said  as  to  the  time 
of  service ;  but  at  the  end  of  the  year,  his 
mistress  said  to  him, "  You  have  been  here 
a  year,  I  will  pay  you ;  to  which  he  an- 
swered, "  It  is  no  matter,  I  may  stay  with 
you  another  year;"  andhis  mistress  replied, 
"  Very  well,  Sampson ;"  this  was  held  a 
good  general  hiring  for  a  year,  though  at 
weekly  wages,  and  although  the  servant 
apprehended  that  his  master  might  have 
parted  with  him  at  any  time  on  giving  him 
reasonable  notice;  for  neither  the  pay- 
ment of  the  wages  weekly,  nor  the  appre- 
hension of  the  servant,  makes  any  ciiifer- 
ence,  R.  v.  Seaton  and  Beer,      ii.  pi.  297. 

66.  So  also  where  a  man,  on  the  death  of 
his  wife,  went  to  his  daughter  who  was  in 
service,  and  applied  to  her  to  come  and 
live  with  him,  and  do  the  offices  of  a  ser- 
vant for  a  year,  and  offered  her  board  and 
lodging,  and  such  profits  as  she  could 
make  by  keeping  fowls,  and  what  she 
could  earn  by  her  own  labour,  and  that  if 
it  did  not  produce  as  much  as  she  got  in 
the  place  she  was  then  in,  he  would  make 
up  ttie  difference ;  it  was  held  a  good  hir- 
ing for  a  year,  R,  v.  Chertsey,    ii.  pi.  299. 

67.  §0  where  a  man  was  hired  to  a  button- 
maker  for  eleven  months,  at  ten  guineas 
wages,  and  at  the  end  of  the  eleven  months 
the  master  paid  him  the  wages,  gave  him 
half  a  guinea  over,  and  said,  "  You  have 
been  a  good  servant,  you  may  as  well  stay 
on  an  end  in  your  place :  the  place  suits 
you,  and  you  suit  the  place;"  and  the  man 
answered,  "  Very  well,  sir,  I  have  no  ob- 
jection;" this  second  hiring  was  held  a 
good  general  hiring  for  a  year,  R,  v.  Mac' 
desfield,  ii.  pi.  30C. 

68.  So  a  hiring  to  serve  at  Us,  9d.  a  week, 
with  a  liberty  of  parting  on  a  month's  no- 
tice^ is  a  general  hiring,  R.  v.  Hamprcston, 

ii.  pi.  301. 

69.  So  also  if  a  person  meet  a  servant  in 
place,  and  ask  her  whether  het  master  had 
nired  her  again,  and  upon  her  replying  in 
the  nc^tive,  desired  her  to  come  and  live 
with  bim  and  take  care  of  his  child,  this  is 
a  general  hiring,  R,  v.  Worfield, 

ii.  pi.  302.' 


70.  But  where  a  boy  who,  from  the  age  of 
six  to  sixteen,  was  employed  by  his  father- 
in-law  in  his  trade  of  a  btitton  maker,  the 
father-in-law  taking  all  the  profits  of  his 
labour,  without  any  other  compensation 
than  maintenance,  and  such  pocket-money 
as  the  father-in-law  thought  fit  to  allow, 
at  the  age  of  sixteen,  insisted  on  a  lai^r 
allowance  for  his  labour,  and  the  father-in- 
law  agreed  that  he  should  live  in  the  house 
and  work  as  before,  and  be  paid  at  the 
rate  of  1</.  a  gross  for  the  buttons  he  should 
make,  being  the  same  as  he  paid  other 
workmen,  deducting  at  the  rate  of  Ss.  a 
week  for  his  board,  washing,  and  lodging ; 
the  court  held  that  this  was  not  a  general 
hiring ;  for  it  is  merely  the  case  of  a  work- 
man liired  to  work  by  the  piece,  R,  v.  St. 
Peter* s  in  Dorchester,  ii.  pi.  291. 

71.  So  where  a  eirl  of  thirteen  years  of  oge 
went  and  wonced  wjth  a  clothier  in  the 
business  of  burling  cloth,  by  a  weekly  hir- 
ing of  ]«.  6d.  a  week  in  the  winter,  and  2s. 
a  week  in  the  summer ;  the  master  telling 
her  every  Saturday  night  when  he  paid  her 
her  wages,  that  she  might  come  the  week 
following,  which  she  did,  and  continued  to 
work  in  this  manner  for  a  year  and  a  half, 
returning  every  evening    to   her  aunt's 
house  in  an  adjoining  parish,  and  residing 
with  her  on  Sunday's,  it  was  held  not  to  be 
a  general  hiring  for  a  year;  for  to  consti- 
tute the  character  of  a  yearly  servant,  the 
servant  must  be  always  under  government, 
discipline,  and  control  of  the  master;  but 
this  girl  was  a  weekly  labourer,  and  not  at 
all  in  her  master's  service  on  nights  or 
Sundays,  R.v.  Wrington,  ii.  pi.  270. 

72.  So  where  a  plumber  and  glazier  let  him- 
self at  the  wages  of  6s.  a  week,  board, 
lodging,  and  washing,  summer  and  winter, 
but  afler  a  service  of  eleven  months,  and 
on  his  master's  informing  him  that  he 
must  lodge  out  of  the  house,  he  insisted 
on  6d.  a  week  more,  which  was  allowed 
him,  the  court  held  that  this  was  not  a 
general  hiring  for  a  year,  R.  r,  Dedhaw, 

ii.  pi.  899, 

73.  So  if  a  man  agree  to  live  with  another 
for  2«.  6d.  a  week,  and  to  part  at  a  fort- 
night's or  month's  notice ;  and  receive  his 
wages  sometimes  at  the  end  of  a  week, 
sometimes  at  the  end  of  a  fortnight,  and 
sometimes  longer,  as  he  wants  money; 
this  is  not  a  general  hiring,  for  the  servant 
is  under  no  obligation  to  serve  for  a  year, 
R,  V.  Bradtiinch,  ii,  pi.  293. 

74.  So  where  a  journeyman  miller  let  him- 
self by  the  month,  at  the  wages  of  8*.  « 
month,  with  liberty  to  depart  at  a  month's 
wages  or  a  month's  warning,  but  that  if  he 
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continued  in  the  service  till  hRrvest  time, 
be  should  be  at  liberty  during  harvest 
month  to  let  himself  to  any  person  he 
chojie  for  the  harvest  month,  and  he  let 
himself  accordingly  for  the  harvest ;  re- 
ceived bb  St.  a  week  from  his  mistress, 
and  p^d  her  a  moiety  of  his  earnings ;  it 
was  held  not  a  general  hiring  for  a  year, 
R,  r.  CSarCf  ii.  pi.  295. 

75.  So  if  a  servant  hire  herself  at  the  wages 
of  If.  4d,  a  week,  and  board  and  lodging, 
for  as  long  time  as  the  master  should  want 
a  servant,  and  when  she  had  served  seven 
weeks  receive  her  wages,  and  so  on  as  she 
wonts  money ;  this  is  not  a  general  hiring 
for  a  ^ear,  i.  v.  Elitack^       ^    ii.  pi.  298. 

76.  A  hiring  at  6«.  per  month  with  a  month's 
wages  or  warning,  is  a  monthly  and  not  a 
constructive  yearly  hiring,  and  it  is  no 
moTt ;  if  after  serving  for  a  time  the  mis- 
tress tell  the  servant,  that  if  she  would 
<tay  on  she  should  have  %t,  per  month,  and 
live  on  with  a  month's  wages  or  warning  tu 
before^  R,  v.  7\)llishuni  KuigAU,  ii.  pi.  238. 

77.  If  a  husbandman  serve  for  a  year,  a 
general  hiring  for  a  year  may  be  presumed, 
R.  Y.Ljfth^  li.  pi.  483. 

78.  So  if  a  servant  live  three  years  in  the 
same  service,  although  he  was  originally 
hired  for  part  of  a  year  only,  R.  v.  Long 
H'hatton^  ii.  pi.  484. 

79.  So  alao  if  a  servant  after  serving  a  year. 

Cart  of  which  was  under  a  retrospective 
iring,  continue  in  service  another  year, 
a  contract  of  hiring  may  be  presumed, 
R,  V.  Hales^  n.  pi.  485. 

V. 

Of  special  Ifiringt, 

80.  If  a  person  be  hired  for  a  year  to  spin 
wick->'am  at  the  rate  of  U.  ad.  a  stone,  to 
provide  herself  with  meat,  drink,  washing, 
and  lodging,  where  she  pleased ;  this  is  a 
medal  hiring  for  a  year,  and  by  service 
?or  a  year  under  it  will  gain  a  settlement, 
although  the  servant  intended  by  the  na- 
ture of  the  contract  of  working  at  so  much 
per  stone  to  be  at  liberty  to  work  for  any 
other  master,  R,  v.  King^s  Norton, 

ii.  pi.  305. 

81.  A  pauoer  agreed  to  xerve  as  a  brick 
maker  from  Michaelnuu  to  Michaelmas, 
and  to  make  70,000  bricks  at  a  stipulated 
price :  Held,  that  this  was  not  a  contract 
for  a  year's  service  absolutely,  but  to  serve 
till  the  completion  of  the  job,  and  that  a 
settlement  was  not  thereby  gained,  R,  v. 
Woodhurst,  ii.  pi.  333. 

82.  A  hiring  for  eleven  months  for  4/.  10*., 
and  an  agreement  that  the  servant  should 
give  the  master  a  month's  service  in,  be-i 


yond  the  eleven  months,  is  a  hiring  for  a 
year;  for  it  is  nothing  more  that  whether 
eleven  months  and  one  month  make 
twelve  months,  R.  y.AIUwich,   ii.  pi.  306, 

83.  So  if  a  man  let  himself  for  one  year  to  a 
carpenter,  under  an  agreement  to  receive 
no  wages,  but  his  master  to  teach  him  the 
trade  during  the  said  year,  and  to  provide 
him  with  meat,  drink,  washing,  and  lod- 
ging ;  this  is  a  hiring  for  a  year,  R,  v. 
Hitcham,  ii.  pi.  309. 

84.  So  where  the  father  of  a  boy  wno  was 
about  fifteen  years  of  age  contracted  with 
a  tin-worker  for  his  son  to  work  at  the 
STAMPS  for  one  year,  at  the  yearly  wages 
of  5/.,  and  in  pursuance  of  this  contract 
the  boy  served  the  tin-worker  by  daily 
working  in  the  stamps,  except  on  holidays 
and  Sundays,  accoruing  to  the  custom  of 
tinners;  tnc  court  held  this  an  entire 
contract  for  a  year,  notwithstanding  the 
exemption  from  work  on  holidays,  and  his 
being  free  of  his  master  on  Sundays,  for 
this  was  according  to  the  custom  of  the 
countr>%  and  not  an  exception  in  the  con- 
tract, R.  v.  St.  Agnes,  ii.  pi.  3)0. 

85.  So  also  a  hiring  to  sen-e  for  a  year,  al- 
though the  servant  is  entered  and  sworn 
to  serve  as  a  substitute  in  the  militia,  and 
though  accompanied  with  an  agreement 
to  be  absent  for  a  month  during  the  year 
on  his  militia  duty,  and  to  find  a  person  to 
do  his  work  during  such  absence,  or  to 
make  a  deduction  of  it  from  his  wages,  if 
called  out,  and  on  his  being  called  out 
the  mistress  did  in  fact  make  such  deduc- 
tion, is  a  good  hiring  for  a  year,  R.  v. 
Wetterleigh,  ii.  pi.  3 12. 

86.  So  also  where  the  pauper  hired  himself, 
five  weeks  before  Michaelmas,  for  a  year, 
and  at  the  time  of  the  hiring  it  was  agreed 
that  his  wages  should  be  paid  weekly  at  8«. 
a  week,  and  that,  "being  a  ballotted  man  in 
the  militia,  he  should  be  absent  for  the 
month,  and  in  lieu  of  that  month  should 
serve  another  at  the  end  of  the  year;  it 
was  held  a  good  hiring  for  a  year,  and  that 
the  servant  gained  a  settlement,  although 
he  was  absent  thirty  days  in  the  militia, 
and  did  not  serve  the  additional  month, 
R,y.  WincJicombe,  ii.  pi.  315. 

87.  So  if  a  man  be  hired  to  a  wood  screw- 
maker  for  a  year,  good  earn  good  hire, 
which  means  that  the  pay  is  to  depend  on 
the  work,  to  work  for  no  other  master,  and 
to  make  screws  at  so  much  a  gross,  it  is  a 
good  hiring  for  a  year,  and  the  servant  will 
gain  a  settlement  under  it,  though  he  al>- 
scnt  himself  from  work  very  frequently 
during  the  year,  if  there  be  an  implied 
liberty  from*  the  usage  of  the  place  that 
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servants  so  hired  may  absent  themselves 
whenever  they  please,  R.  v.  Birmingham^ 

ii.  217.  pi.  278. 

88.  So  where  the  pauper  went  to  a  weaver, 
and  asked  him  if  he  would  teach  him  to 
weave  counterpanes ;  to  which  the  weaver 
replied,  that  ue  would  teach  him  if  he 
would  work  with  him  two  years  and  a  half 
or  three  years,  and  the  pauper  assenting  to 
this  proposal,  it  was  agreed,  that  he  should 
find  him  clothes,  and  that  his  earnings 
should  be  divided  between  them;  the 
court  held  this  a  good  hiring  for  a  year, 
R.  V.  lAtUe  BoUon,  ii.  pi.  316. 

89.  But  although  LordMansfiM  in  deliver- 
ing the  judgment  on  the  above  case  said, 
that  the  agreement  did  not  speak  of  the 
pauper  as  an  apprentice,  and  therefore  it 
was  a  ^ood  hiring  as  a  servant,  yet  it  is  not 
to  be  intended  that  every  such  agreement 
is  to  be  considered  as  a  contract  of  hiring 
and  service  wherein  the  specific  term 
'* appreiUice^*  is  not  used;  tor  the  con* 
tract  must  depend  on  the  intention  of 
the  parties,  to  be  collected  from  the 
whole  of  their  agreement,  R,  v.  Laindon, 

ii.  nl.  507. 

90.  And  the  case  of  R.  v.  Little  Bolton  has 
onlv  been  adhered  to  avoid  uncertainty, 
and  on  this  ground  onlv  it  was  held  that 
where  the  pauper  agreed!  with  a  weaver  to 
serve  him  for  a  year  and  a  half  and  the 
master  was  to  teach  him  to  weave,  and  the 
pauper  was  to  have  half  his  earning  and 
find  himself  in  every  thing,  he  gamed  a 
settlement  by  serving  a  year  under  the 
contract,  R.  v.  Eccleston,  ii.  pi.  325. 

91.  The  pauper  hired  himself  to  a  turner  for 
a  vear,  and  was  to  be  found  in  board, 
lodging,  pocket-money,  and  clothes  b}'  his 
master,  and  his  master  to  have  the  benefit 
of  his  work ;  but  when  six  months  of  the 
service  under  this  hiring  had  expired,  they 
came  to  a  new  agreement,  by  which  the 
pauper  was  to  work  by  the  piece,  and  to 
oe  paid  by  the  piece  for  what  he  should 
earn,  and  to  find  himself  in  board,  lod^- 
ing,  pocket-money,  and  clothes;  and  it 
was  held  that  this  was  a  good  hiring  for  a 
year,  R,  v.  Alton,  ^     iL  pi.  317. 

92.  But  where  a  pauper  was  hired  at  Mar^ 
tmmas  to  serve  in  husbandry  for  a  year, 
and  in  the  middle  of  the  year  married,  and 
some  few  days  before  the  1st  May  he  and 
his  master  agreed  that  he  and  his  wife 
should  go  as  a  hind  to  reside  on  and  ma- 
nage another  farm  belonging  to  the  master 
in  the  same  township,  and  should  for  a 
year  from  May^y  receive  5s,  a  week, 
nave  the  house  to  live  in  rent-free,  and 
some  other  trifling  perquisites,  such  as  < 


persons  in  that  capacity  usually  have ;  the 
second  agreement  was  held  to  be  a  disso* 
lution  of  the  first  contract,  R.  v.  Great 
Chilton,  iL  pi.  583. 

93.  The  pauper  went  to  the  house  of  an  inn- 
keeper, and  agreed  to  live  with  him  as 
hostler,  at  4s.  6d,  a  week,  and  contiDned 
more  than  a  year  in  the  service.  On  his 
departure  the  publican  told  him,  that  as 
he  had  received  vails,  4s,  6d,  a  week  was 
too  much,  and  the  pauper  agreed  to  ac- 
cept afler  the  rate  of  ten  pounds  a  year 
in  lieu  of  the  4s.  6d.  a  week ;  and  tlus  was 
held  a  good  hiring  for  a  year;  for  if  there 
be  any  thing  in  the  contract  to  show  that 
the  hiring  was  intended  for  a  year,  there 
a  reser\'ation  of  weekly  wages  will  not 
control  that  hiring;  but  if  the  payment 
of  weekly  wa^es  be  the  only  drcumstaoce 
from  which  the  duration  of  the  contract 
is  to  be  collected,  it  must  be  taken  to  be 
only  a  weekly  hiring,  R,  v.  Newton  Taney, 

ii.pl.  318. 

94.  But  a  hiring  at  3s,  6d,  a  week  witn  meat, 
drink,  washing,  and  lodging,  and  to  part 
on  a  weel^s  notice  Inr  dther  party,  is  not 
such  a  hiring  as  will  confer  a  settlement; 
for  it  is  not  a  hiring  for  a  year,  R,  v.  Han' 
bury,  ii.  pi.  396. 

95.  And  therefore  where  the  pauper  went  to 
live  with  a  livery-stablekeeper  and  post- 
chaise-letter  as  under-hostler  at  9«.  a  week^ 
without  fixing  anj^time  for  the  expiration 
of  such  service,  and  some  time  afterwards, 
on  a  postboy  going  away,  the  pauper  was 
turned  over  into  his  place  at  3«.  a  week 
and  the  driving  perquisites,  to  find  himself 
in  victuals,  and  lodfie  in  aloft  in  the  stable- 
yard  ;  the  court  hdd  that  this  was  not  a 
good  hiring  for  a  year,  R,  v.  Odikam, 

ii.  pi.  518. 

96.  So  where  nothing  is  said  in  a  contract 
of  hiring  about  time  but  a  reservation  of 
weekly  waces,  it  is  a  weekly  hiring  Mv ; 
and  therefore  where  the  contract  was  for 
the  servant  to  live  with  his  master  the  lat* 
ter  finding  him  board  and  lodginsand/Mry- 
ing  him  2s.  6d.  a  week  it  was  held  that  no 
settlement  could  be  gained,  R,  v.  Puckie^ 
church,  ii.  pi.  327. 

97.  But  where  the  pauper  was  hired  at  3s,  a 
week  the  year  round,  each  to  be  at  liberty 
on  a  fortnight's  notice,  but  the  servant 
not  to  go  away  at  seed-time,  ha^-making, 
or  harvest;  it  was  held  a  hiring  for  a 
year ;  for  a  hiring  for  a  week  with  a  fort^ 
nights  notice  is  repugnant,  R,  v.  jbtrd- 
broke,  iL  pi.  320. 

98.  So  a  hiring  at  3s,  9d.  a  week,  with  liberty 
of  parting  on  a  month's  notice,  is  a  yearly 
hiring,  R,  y,.Hampreston,  ii.  pi.  501. 
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99.  So  also  if  A.  dub  with  B.  for  three  years 
(which  ngnifies  one  person  contracting  to 
senre  another  for  the  purpose  of  being 
taocfat  some  art  or  trade),  and  also  agree 
to  ao  any  work  that  B,  sets  him  about,  it 
is  a  good  particular  hiring  for  a  year,  R,  ▼. 
CMikal^  ii.  pl.322. 

loa  A.  dubbed  with  B,  for  three  jears  at  a 
certain  rate  of  weekly  wages,  with  a  pro- 
Tiso  that  if  he  were  prevented  from  work- 
ing by  bad  weather  or  want  of  employ- 
ment, or  illness,  there  should  be  a  propor- 
tionable deduction  of  wages;  it  was  neld 
that  A.  cained  a  settlement  by  serving  a 
year  under  the  hiring,  though  occasional 
deductions  on  these  accounts  were  made, 
R.  ▼.  Marikam,  ii.  pi.  323. 

101.  But  where  the  pauper  was  hired  to 
work  in  the  silk  mills  at  Macdetfietd  for 
the  term  of  three  years,  at  6d.  a  week  for 
the  first  year,  9d.  a  week  for  the  second 
year,  and  l«.  Id  a  week  for  the  third  year, 
the  master  not  to  find  the  pauper  either  in 
diet  or-lodgin^  and  the  service  to  be  only 
eleren  hours  m  the  dx  working  days,  and 
all  the  rest  of  the  time,  as  well  as  on  Sun^ 
detys,  the  pauper  to  be  at  liberty  and  his 
own  master;  the  court  held  that  this  was 
merely  a  contract  from  week  to  week,  and 
not  a  hirii^  for  a  year,  R,  v.  Macdei' 
fields  ii.  pi.  30S. 

lOS.  So  also  where  a  man  hired  himself  to  a 
ciotliier  for  five  years  to  learn  the  busi- 
ness of  a  shearman,  and  was  to  have  for 
the  first  half  year  the  weekly  wages  of 
3«.,  and  to  be  advanced  6d.  weekly  wages 
ewery  sncceeding  half  year,  to  find  himself 
in  meat,  drink,  ¥rashing,  and  lodging ;  to 
work  diearwuttCt  hourt,  but  to  be  at  his 
own  liberty  at  all  other  times ;  the  court 
held  that  this  was  not  a  hiring  for  a  year, 
for  there  is  an  exception  in  it  that  the 
paoper  was  to  work  shearmaiCt  hours  only, 
and  he  at  liberty  at  all  other  times,  JR.  v. 
Bnektand  Denham,  ii.  pi.  311. 

103.  A  hiring  at  weekly  wages,  either  party 
to  be  at  liberty  to  part  at  a  month's  notice, 
was  holden  to  be  a  yearly  hiring ;  although 
the  case  stated  that  the  pauper  let  himself 
by  the  wedc,  it  being  also  stated  that  at 
the  time  the  pauper  let  himselfby  the  week, 
nothing  paued  between  him  and  his  mas- 
ter as  to  his  being  hired  by  the  week,  ex- 
cept that  he  was  to  haVe  weekly  wages, 
R,  T.  Great  Yarmouth,  ii.  pi.  303. 

104.  A  pauper  in  (Consideration  of  weekly 
wa^es,  agreed  to  serve  J,  E.,  a  bricklayer, 
for  three  years;  but,  in  case  he  should 
neglect  his  master's  business,  or  lose  anv 
time  on  his  own  account  in  any  one  week 
during  die   first  year,  then  that  J.  E, 
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should  deduct  from  his  weekly  wages  in 
proportion  ;  and  J,  S,  agreed  that  he  would 
pay  wages  in  proportion  to  any  overwork 
which  the  pauper  might  do  m  any  one 
week.  There  were  similar  stipulations 
for  the  second  and  third  years  of  tne  term ; 
and  it  was  also  agreed,  that  in  case  they 
could  not  work  throuch  severity  of  wea- 
ther in  any  one  year,  m  the  winter  time, 
then  that  J.  S.  should  pay  no  waces  dur- 
ing that  time,  but  should  permit  the  pau- 
per to  emplov  himself  in  any  other  business 
whatever,  lield,  that  these  were  express 
exceptions  in  the  contract ;  and  that  the 
pauper,  by  serving  a  year  under  it,  did  not 
gain  a  settlement,  R,  v.  Edgmond, 

ii.pl.  335. 

105.  A  clerk  in  a  mercantile  house  hired  by 
the  year,  but  serving  only  during  the  usual 
hours  of  business,  thereby  gains  a  settle- 
ment, although  those  hours  (ud  not,  by  the 
custom  of  the  trade,  ever  occupy  the  whole 
day,  and  he  went  where  he  pleased,  with- 
out asking  his  master's  leave,  when  those 
hours  were  over,  R.  v.  All  Sainls,  Worces^ 
ter,  ii.  pi.  504. 

106.  A  hiring  for  five  years  as  a  coU  shear- 
man,  to  work  only  twelve  hours  in  a  day, 
is  not  a  hiring  for  a  year,  R,  v.  yorth 
Nib/ey,  ii.pl.  321. 

107.  So  also  where  the  pauper  covenanted 
with  and  served  one  Bullock  as  an  artificer 
in  the  art  of  a  glass-^nder  for  seven 
years,  from  six  o'clock  m  the  morning  till 
seven  in  the  evening  of  each  day  during 
the  said  term,  inclucEng  half  an  hour  at 
breakfast  and  an  hour  at  dinner  times, 
except  on  Sundays,  it  was  held  not  a  good 
hiring  for  a  year,  for  he  was  not  to  be 
under  the  power  and  coercion  of  the  mas- 
ter during  the  whole  time,  which  is  essen- 
tial to  constitute  a  hiring  for  a  year,  R,  v. 
Kingswinfordy  ii.  pi .  3 1 9. 

108.  So  albO  a  hiring  from  Midiaelmas  to 
Michaelmas  at  5/.  wages,  with  liberty  to 
let  himself  out  the  harvest  month,  is  only 
a  hiring  for  eleven  months,  and  not  a  hiring 
for  a  year^  although  he  lodged,  not  only 
the  1 1  months,  but  the  month  also  for 
which  he  let  himself  out,  in  the  master's 
house,  R.  V.  BUhop*s  Hatfield,    ii.  pi.  307. 

109.  A  pauper  was  hired  for  a  year  from  Old 
Michaetmas,  to  go  away  a  month  at  har- 
vest, and  to  make  up  the  time  afler  Mi- 
chaelmas.  Held  that  this  was  not  a  hiring 
for  a  year,  R.  v.  Turvey,  ii.  pi.  334. 

1 10.  A  hiring  at  Ss.  per  week,  and  2/.  2s.  for 
the  liarvest,  to  do  any  thing  the  gardener 
should  set  him  about,  is  not  a  yearly 
hiring,  R.  v.  Lambeth,  ii.  ^u  352, 

1 1 1 .  A  servant  in  husbandry  »V\\t^  Xo  ^«h^ 
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for  the  weekly  wages  of  4s.,  board,  wash- 
ing, and  lodging,  except  in  the  harvest 
month,  when  his  wages  were  to  be  in- 
creased to  10*.  6d,  per  week,  and  then 
again  to  be  reduced  to  4t.,  does  not  gain 
a  settlement,  for  that  is  only  a  weekly 
hiring,  R,  v.  DodderhUl,  ii.  pi.  331 . 

lis.  So  also  where  the  pauper  was  hired 
from  Harborough  fair  to  Harboroughfair, 
being  one  year,  subject  to  a  liberty  of 
being  absent  11  or  12  days  in  the  sheef)- 
sbearing  season,  and  to  have  the  benefit 
of  what  he  got  during  that  time ;  this  is 
not  a  hiring  tor  a  year,  for  the  absence  is 
an  exception  out  of  the  contract  at  the 
time  of  making  it,  R,  v.  Smpingham, 

ii.  pl.313. 

1 13.  So  also  where  a  pensioner  of  the  East 
India  Company  hired  himself  as  a  servant 
for  a  year  with  a  reservation  to  himself  of 
two  cfays  in  each  half  year  when  he  might 
go  for  bis  pension,  it  was  held  that  he 
could  not  gain  a  settlement  by  serving  a 
year  under  such  a  contract;  for  there  was 
an  express  exception  of  four  days  in  it, 
during  which  the  pauper  was  not  to  be 
under  the  control  othis  master,  R.v,  Over, 

ii.  pi.  324. 

114.  Where  a  female  natural  child  was  hired 
for  a  year  by  the  wife  of  its  reputed  father, 
and  continued  doing  the  household  work 
for  three  years,  but  after  the  first  year  no 
wages  were  paid,  nor  was  there  any  new 
contract  of  hiring ;  held,  that  the  sessions 
were  warranted  in  finding  that  after  that 
time  she  did  not  continue  on  the  terms 
of  the  original  hiring,  R,  v.  Sow, 

ii.  pi.  383. 

115.  A  master  shoemaker  made  a  proposal 
to  a  poor  woman  to  take  her  son  to  learn 
his  business :  the  son  was  to  sen'c  him  for 
four  years,  to  board  and  lodge  with  his 
mother,  and  to  have  half  what  he  earned; 
no  indentures  were  executed,  on  account  of 
the  poverty  of  the  mother.  Held,  that  this 
was  a  defective  contract  of  apprenticeship, 
and  not  a  contract  of  hiring,  and  conse- 
quently that  the  pauper  did  not  gain  any 
settlement  by  serving  under  it,  R.  v.  St. 
Margaret's,  KingU  Lynn,  ii.  pi.  359* 
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Of  customary  Hirings. 

116.  A  hiring  must  be  for  a  year,  and  there- 
fore a  hiring  from  May-day  to  Lady-day 
and  from  Lady-day  to  May-day  will  not 
gain  a  settlement,  Horsham  v.  Shipley, 

ii.  pT.  340. 

117.  So  where  the  pauper  was  hired  on  the 


I 


3d  of  October  to  serve  from  that  day  until 
the  Michaelmas-day  then  next  ensuing,  it 
was  held  not  a  hinng  for  a  year,  although 
in  fact  he  served  so  long  after  Michael' 
day  as  brought  the  year  about,  Pepperhar* 
row  V.  Frencham,  ii.  pi.  341. 

118.  So  also  where  a  statute  had  been  im- 
mcmorially  held  for  the  hiring  of  servants 
on  the  first  Thursday  after  Martinmas, 
and  the  pauper  was  hired  at  such  statute 
to  serve  till  the  Martinmas  then  next  en- 
suing ;  it  was  held  not  to  be  a  hiring  for  a 
year,  R.  v.  Newton,  ii.  pi.  342. 

119.  So  a  hiring  from  Martinmas  to  Wbit' 
suntide,  and  from  Whitsuntide  to  Martinmas 
successively,  is  not  a  sufficient  hiring  to 
gain  a  settlement,  although  it  is  the  cu^^ 
torn  of  the  place  to  consider  it  as  a  hiring 
for  a  year,  R.  v.  Lowiher,  ii.  pi.  544. 

120.  So  also  where  there  was  a  custom  for 
servants  to  hire  by  the  year  at  two  diffe- 
rent statutes,  the  one  held  on  the  Friday 
before  Otd  Martinmas-day,  and  the  other 
on  the  Friday  next  after  Otd  Martinmas^ 
day,  and  the  pauper  was  hired  on  the 
Friday  next  alter  Old  Martinmas-day  to 
serve  to  the  Old  Martinmas'day  following, 
and  which,  by  the  custom  of  tne  country, 
was  considered  as  a  hiring  for  a  year;  yet 
this  is  not  such  a  hiring  for  a  year  as  will 
gain  a  settlement;  for  the  act  of  parlia- 
ment which  requires  the  hiring  to  be  for  a 
year  cannot  be  controlled  by  the  custom  of 
the  country,  JR.  v.  Harwood,       ii.  pi.  347. 

Same  point.  South  Cemey  t.  Coultsbum, 

ii.  pL  355. 

121.  So  also  where  the  pauper,  on  Saturday 
15th  October  1787,  beinff  three  days  after 
Old  MichaelmaS'-day,  which  happened  on 
a  Wednesday,  was  hired  to  serve  until  the 
next  Michaelmas,  and  he  continued  in  the 
service  until  Saturday  11th  October  1788» 
beine  the  day  after  Old  Michaelma»-day, 
which  (it  being  leap  year)  happened  on  a 
Friday  ;  the  court  were  clearly  of  opinion, 
that  this  was  no  hiring  for  a  vear,  although 
by  counting  the  number  of  days  they  make 
Z65 ;  for  the  contract  was  to  serve  from 
three  days  after  Michaelmas  until  the  Mi* 
chaelmas  following,  R,  v.  Ackley, 

iL  pi.  349. 

122.  But  a  hiring  from  WhiUuntideio  Whii-^ 
suntide,  such  birine  being  intended  for  a 
year,  and  so  consi&red  by  the  custom  of 
the  country,  is  a  good  hiring  for  a  year, 
although  it  falls  short  of  365  daysy  R.  v. 
Netvstcad,  ii.  pL  345. 

But  the  authority  of  this  case  has  been 

doubted,  see  R.  v.  Bow,      ii.  pi.  255. 

125.  So  also  a  hiring  at  a  statute  fair  held 

the  day  after  Old  Mtchadmas-day  to  scn'e 
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tut  the  Old  Miekaeiiiuu'day  following,  is  a 
good  cattomary  hiring  for  a  year,  for  the 
day*  shall  be  takca  itKludveiy,  R.  v.  Kave^ 
doek^  ii.  pi.  345. 

124.  So  a  hiring  from  Wkiltuntide  to  WhU- 
mutide^  although  in  that  particular  year 
there  happen  to  be  less  than  365  days,  is 
a  good  hiring  for  a  year,  R,  ▼.  Ulverstoncy 

ii.  pi.  550. 
Ii5.  So  where  a  master  on  Old  MichaeimtU" 
ity  asked  the  pauper  if  he  would  live  with 
him,  but  on  the  pauper  asking  more  wages 
dian  the  master  chose  to  give,  they  parted 
without  coming  to  anv  agreement;  on  the 
next  day,  however,  the  pauper  agreed  to 
take  leM  wages,  and  hired  himself  to  the 
master  until   the   AlicJ^aeimas  following, 
and  entered  on  the  service  in  the  evening 
of  that  day,  being  1  Ith  October,  and  quit- 
ted the  service  on  the  10th  October  fol- 
lowing, but  stayed  at  the  request  of  his 
master  until  the  l  Ith  October  at  noon,  in 
order  to  help  him  to  get  in  his  harvest ; 
the   court  held  this  a  hiring  for  a  year, 
Jl.  ▼•  Stfderslone  cum  Bemier,     ii.  nl.  54G. 
1S6.  So  also  where  the  pauper,  on  tne  next 
day  after  Oid  MartinmoM^ayt  which  was 
S5d    ^i^avembeTf  hired  himself  for  a  year 
frotn  thenceforth  until  the  Old  jUartinmas- 
day  following,  and  entered  on  his  service 
a  tew  days  afterwards,  and  quitted  it  about 
1 2  o*clock  at  noon  on  the  Old  Martinmas- 
day  tbllowiog ;  the  court  held  this  a  good 
hiring  for  a  year,  for  the  word  '*  /t//'*  in- 
cludes the  day,  R.  v.  Skiplam^    ii.  pi.  348. 
197.   But  where  a  servant  was  hireil  three 
<iays   after  Michaelmas  to  serve  till  the 
Miekaeimas  following ;  this  is  not  a  hiring 
for  a  year,  although  the  master  tell  him  at 
the  time  of  hiring  that  he  shall  not  belong 
to  the  parish,  and  the  sessions  find  that  all 
such  transactions  on  the  [lart  of  masters 
are  fraudulent,  R,  v.  Mursley,    ii.  pi.  357. 
1S8.  But  if  a  servant  be  hired  three  days 
after  Michaelmas  to  serve  till  the  Michael- 
moM  following,  and  there  is  an  agreement 
that  the  servant  shall  give  in  three  days 
after  the  expiration  of  that  time,  this 
would  be  construed  a  hiring  for  a  year, 
R.  ▼.  Mursley t  ii.  pi.  SSI.  text, 

129.  A  pauper  hired  himself  without  specity- 
iDj^  any  time,  entered  into  the  service  the 
day  bdbre  New  Yeai^s  dai/,  and  quitted 
two  days  after  Christmas^  receiving  his  full 
wages,  that  being  the  usual  time  that  ser- 
vants in  that  part  of  the  country  go  into 
and  leave  their  places ;  tlie  court  thought 
that  this  was  a  contract  which  hnd  arrived 
at  its  termination  before  the  expiration  of 
a  year ;  but  the  sessions  having  expressly 
found  it  to  be  a  hiring  and  service  for  a 


year,  the  court  considered  themselves  as 
bound  by  that  finding,  R,  v.  Tyrley, 

ii.pl.  353^ 

VII. 

Of  retrospective  Hirings, 

130.  A  retrospective  hiring,  as  where  ilfi- 
chaclmas'day  was  on  a  Thursday,  and 
upon  the  Saturday  following  a  man  was 
hired  "  from  the  said  Thursday  after  ilfi- 
ehaelmas-day  to  the  Michaelmas^day  fol- 
lowing," is  not  a  sufficient  hiring  to  gain 
a  settlement,  Coombe  v.  Westwoodhey, 

ii.  pT.  955, 

131.  If  a  person  be  hired  from  six  weeks 
after  Michaelmas  to  serve  until  the  Mi- 
ehaelnuis  following,  and  before  the  time 
expires  he  offers  to  live  with  his  master 
for  a  year  from  that  Michadmas-day,  but 
this  o&r  not  being  accepted,  he  soes  away 
on  Michaelmas-day,  and  three  days  after- 
wards the  master  assents^  and  the  servant 
enters  immediately  on  the  service  and 
serves  out  the  year,  yet  he  gains  no  set- 
tlement, for  it  is  a  retrospective  hiring, 
R.  V.  Westwell,  u.  pL  354. 

132.  So  also  if  there  be  a  custom  to  hire 
for  a  year  on  a  day  after  Michaelmas,  and 
a  servant  be  hired  on  that  day  to  serve 
from  the  preceding  Michaelmas-day  until 
the  Michaelmas-day  then  next  following, 
this  is  a  retrospective  hiring,  notwithstand- 
ing the  custom  of  the  country.  South 
Cerney  v.  Coultsboume,  ii.  pi.  555. 

133.  For  there  must  be  by  some  means  or 
other  a  hiring  for  a  year  and  a  service  for 
a  year  to  give  a  servant  a  settlement ;  but 
if  the  retrospection  be  fraudulent,  as  if  a 
master  were  to  hire  a  servant  three  days 
after  Alic/iaclmas  to  serve  till  the  Michael- 
mas following,  with  a  private  agreement 
for  the  servant  to  give  in  three  days  after 
that  time,  that  would  be  construed  a 
hiring  for  a  year,  R,  v.  Murtley, 

ii.  pi.  357. 

134.  But  if  a  servant  go  into  a  place  upon 
liking,  and  after  he  has  lived  eight  weeks 
in  the  place  his  master  hires  him  for  a 
year,  to  commence  from  the  beginning  of 
the  said  eight  weeks;  this  is  a  retrospective 
hiring,  R,  v.  Ham,  ii.  pi.  556. 

135.  So  where  the  pauper,  five  days  after 
Michaelmas-day,  went  into  a  place  and 
stayed  a  month  upon  liking  without  any 
terms  being  talked  of,  at  the  expiration  of 
which  time  her  aunt  came  and  let  her  for 
a  whole  year,  to  commence  from  the  day 
she  first  went  into  the  service;  it  was 
held,  that  the  girl  gained  no  settlement 
by  serving  the  ye;ir,  because  it  was  a  retro- 
spective hiring,  R.  v.  Ilodesden, 

ii.  pi.  356  n, 
m  4 
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156.  If  8  senrant  after  seiring  a  year,  part 
of  which  was  under  a  retrospecHve  hiring, 

.  continue  in  service  another  year,  a  hiring 
may  be  presumed,  E.  v.  Hales,  ii.  pi. 485. 

VIII. 

Of  conditional  Hirings. 

197.  A  condiHonal  hiring,  as  for  a  miarter  of 

.    a  year,  and,  if  the  master  and  servant 

-    liked  one  another,  to  continue  for  m  year, 

iu  if  sermce  for  a  year  ensues,  a  good 

hiring  to  gain  a  settlement,  R,  v.  Lidney, 

ii.  pi.  358. 

158.  So  an  agreement  to  go  into  service  a 
month  upon  liking,  and  to  have  SL  a  year 
wages,  or  a  month's  warning  to  he  at  any 
time  paid  or  given  on  either  side,  is  a  good 
conditional  hiring,  and  a  service  for  a 
year  under  it  will  gain  a  settlement,  R.  v. 
New  Windtor,  ii.  pi.  359. 

159.  So  a  hiring  for  one  year  at  4/.  wages, 
payable  quarterly,  under  an  agreement 
made  at  the  time  of  the  hirins,  that  either 
the  master  or  servant  should  be  loose 
from  or  at  liberty  to  determine  the  said 
contract  or  hiring  at  the  end  of  any  quar- 
ter of  the  said  year,  either  of  them  giving 
a  month's  notice  to  the  other,  is,  if  no 
such  notice  be  given,  a  good  hiring  for  a 
year;  and  service  for  a  year  under  it  will 
gain  a  settlement,  E,  v.  Atherton, 

ii.  pi.  560. 
140.  So  where  a  servant  out  of  place  went 
to  a  master,  and  asked  him  what  he  would 
i^ve;  the  master  replied  he  would  not 
give  him  more  than  he  gave  his  former 
boy,  which  was  20«.  a  year ;  and  accord- 
ingly the  roaster  hired  him  in  this  man- 
ner :  he  was  to  go  into  the  place  for  a 
quarter,  and  to  have  after  the  rate  of  90s, 
a  year,  and  if  he  and  his  master  liked 
each  other,  he  was  to  continue  on,  and 
he  continued  a  year  and  a  half  over  and 
above  the  said  (quarter,  without  any  fur- 
ther or  other  hiring;  and  it  was  held  a 
good  conditional  hiring,  E.  v.  St,  EWs, 

ii.pl.  361. 
141.  A  pauper  was  by  indenture  hired  for 
a  year  as  a  driver  in  a  colliery,  at  the 
wages  of  If.  \0d,  for  a  good  day's  worl^ 
not  exceeding  14  hours,  and  9d,  a  day 
more  when  that  time  was  exceeded ;  and 
he  was  to  forfeit  \os,  6d.  for  every  act  of 
disobedience,  and  2<.  Qd,  per  day  for  lying 
idle,  (to  be  deducted  out  of  his  wages). 
There  was  a  proviso,  that  nothing  in  the 
indenture  should  be  construed  to  oust  the 
jurisdiction  of  the  justices,  or  to  prevent 
either  master  or  servant  from  applying  to 
them  in  cases  of  disputes;  and  a  covenant 


diat  in  case  the  BMSter,  riMHit  Ouuhnas, 
should  wish  to  repair  any  en^iine,  te.  be- 
longing to  the  coUiery,  he  might  stop  the 
workings  for  any  period  not  exceeding 
seven  days,  without  paying  any  wages  to 
the  pauper  unless  employed  in  other  work : 
held,  that  this  was  a  conditiooal  and  not 
an  exceptive  contract,  and  that  the  pau- 
per gained  a  settlement  by  serving  nnder 
It  for  a  whole  year,  J7.  t.  Byker^ 

iLpL  568. 

IX. 

Of  several  Hiringi, 

149.  If  a  person  be  hired  from  95th  March 
to  the  Michaehnas  following,  and  after 
having  served,  be,  immediaitely  upon  the 
expiration  of  that  time,  hired  again  for  a 
year,  these  several  hnrings  may  be  con- 
nected, so  that  service  for  a  yearfitMn  the 
commencement  of  the  first  hiring  will 
gmn  a  settlement,  E,  r,  Overlom^ 

ii.  pi.  563. 
Same  point,  Brightwell  v.  Westkatty, 

ii.  pi.  566. 
145.  So  a  service  under  a  hiring  from 
Christmas  to  Michaelmas  may  be  johied  to 
a  service  from  Michaelmas  to  Cktislmtts, 
under  a  successive  hiring  for  a  ^ear,  R,  v. 
AynAoe^  li.  pL  568. 

144.  A  hiring  from  Lady-day  to  the  Qkrist' 
mas  following,  and  a  service  under  it,  and 
then  a  hiring  for  a  year,  and  a  service  un- 
der it  to  the  end  of  May,  will  ^ain  a  set- 
tlement, Hanmer  v.  EUesmere^  ii.  pi.  569. 

145.  The  service  under  a  hiring  from  Cftni^ 
mas  till  W/dtsuntide  ma;fr  be  coupled  with 
a  service  till  the  be^nning  of  Mareh  fol- 
lowing, under  a  hiring  fran  the  WkUsuiH 

'  tide  for  a  year,  E»  ▼.  Underbarrow, 

ii.  pL  573. 

146.  A  servant  hired  himself  from  Mid* 
summer  to  the  Xm^M/fly  following  at  4ar. 
for  that  three  quarters  of  a  year,  and  at 
the  Lady^ay  he  received  his  wages,  and 
left  his  master's  service,  and  went  to  hu 
father's  house,  without  having  aajr  dis- 
course with  his  master  about  continuiog 
in  the  service;  after  he  had  been  with  hit 
father  about  one  hour,  his  fiither  advised 
him  to  go  to  his  master,  and  see  if  he 
could  not  agree  with  him  for  a  year, 
which  he  immediately  did,  and  lived  half 
a  year  under  this  hiring }  and  it  was  held 
that  he  gained  a  settlement  nnder  these 
two  hirings,  E,  v.  Fifehead  Mm^dtdem, 

ii.  pi.  371. 

147.  So  where  the  pauper  was  hired  on  tbe 
6th  o^  December  to  serve  till  the  ilfidM- 
mas  following,  and  went  into  the  service 
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oa  the  Ttli  of  Deeefmber^  iind  continued  | 
tUl  nine  o*clock  in  the  morning  on  the 
Mwkagimas'di^  f  at  which  time  he  re- 
ceived hit  wige^  toolc  his  clothes,  and  left 
hit  maater's  bouse  and  serrice ;  but  about 
half  an  hour  afterwards  the  roaster  ap- 
plied to  him  to  stay  i  and  on  the  same  day 
at  one  o'dodc  be  hired  himself  to  the 
same  master,  to  serve  hiro  till  the  Michael* 
wuu  following^  and  under  this  second 
hiring  he  served  three  months ;  and  it  was 
held  that  he  gained  a  settlement,  R.  v. 
EiiiMfiM,  ii.  pi.  575. 

148.  So  also  increase  of  vrages  upon  a  se- 
cond hiring  for  less  than  a  year  on  the 
day  the  first  hiring  for  a  year  ended,  and 
a  removal  into  another  parish,  are  not 
such  a  diaconiinvamet  of  the^r«<  service  as 
will  defeat  a  settlement  under  the  several 
hirings,  A.  V.  £/Jider6arrDip,       ii.pl.  375. 

140.  So  also  service  under  a  hiring  for  a 
r  will  connect  with  similar  preceding 
under  any  number  of  hinngs  from 
to  week,  R,  v.  Ragworik, 

ii.  pi.  570. 

150L  Thus  where  the  pauper  hired  nimself 
6f^  ike  week  J  nothing  being  smd  about  Sun^ 
day  in  the  contract,  but  the  pauper  worked 
on  that  day  occasionally  when  asked  b^ 
hia  master  without  receiving  any  addi- 
ticynal  ^v^ces,  but  only  sometimes  victuals, 
received  nis  wages  every  Saturday  nidit, 
aDd  lodged  and  boarded  himself,  and  at 
tbe  end  of  nine  months  was  hired  for  a 
yesir,  under  which  hiring  he  served  11 
months ;  it  was  held  that  these  several 
hirings  might  be  joined  so  as  to  confer  a 
settlement,  R,  v.  Sutton,  ii.  pi.  584. 

151.  Service  under  a  hiring  from  MuAael- 
ma»  to  Mickaeimat,  and  under  a  hiring 
again  to  the  same  master  three  days  after 
Mickaetmas  till  the  Michaelmas  ensuing, 
though  at  different  wages,  and  for  a  cCf- 
ferent  kind  of  service,  will  connect  so  as 
to  give  a  settlement,  R*  v.  Grendon  Un* 
derwood,  ii.  pU  580. 

13S.  If  a  servant  be  hired,  and  serve  from 
Ntmewher  to  Afiehaeimas,  and  before  JIf t- 
ekaetmni  day  his  master  offer  to  hire  him 
from  Mickaetmas  for  a  year,  at  certain 
wages,  to  which  he  does  not  agree,  but 
remains  in  the  house  till  the  second  day 
after  JficAff«/ma#,  working  as  usual,  and  th  en 
accepts  the  ofler,  and  serves  part  of  the 
year ;  the  services  under  the  latter  hiring 
commence  on  MichaelmaS'day,  and  may 
be  coupled  with  the  former  service  so  as 
to  gain  n  settlement,  R,  v.  Sulgrave, 

ii.  pi.  581. 

1^.  But  there  must  be  a  hiring  for  a  year 

by  one  entire  contract ;  and  therefore  a 

/ 
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vear's  service  under  two  distinct  hirings  for 
half  a  year  each  is  not  sufficient,  JDmu/ord 
V.  Ridgwick,  ii.  pi.  564. 

154.  So  if  a  servant  be  hired  for  a  year,  but 
runs  away,  enters  into  another  service, 
quits  it,  goes  to  sea,  and  then  returns  to 
his  first  master  and  serves,  so  as  to  make 
up  a  year  without  making  a  new  contract, 
the  two  services  cannot  be  joined,  R,  v. 
Rots,  ii.  pi.  574. 

155.  But  the  service  under  a  hiring  from  five 
days  after  Michaelmas  to  the  Michaelmas 
following,  and  a  complete  and  absolute 
departure  from  the  serrice  on  Michaelmas^ 
day^  cannot  be  coupled  with  a  service, 
under  a  new  hiring  tor  a  year,  made  by 
the  same  master  the  c/oy  after  the  ser- 
vant's departure,  Wiehford  v.  Rretford, 

ii.  pi.  565. 

156.  A  service  for  U  months  under  a  hir- 
ing  for  a  year  cannot  be  joined  to  a  ser- 
vice of  six  months  under  a  second  hiring 
for  a  year,  if  the  first  service  be  clearly 
discontinued,  although  the  second  hiring 
took  place  before  thejirst  hiring  expireo, 
R,  V.  Caverswall,  lu  pL  572. 

157.  Nor  can  distinct  and  sevo^l  hirings 
for  1 1  months,  with  a  week's  absence  be- 
tween each,  be  connected  so  as  to  form  a 
hiring  for  a  year,  R.  v.  Houghton, 

ii.  pi.  567. 

158.  A  service  under  a  hiring  for  51  weeks 
may  be  coupled  with  a  service  under  a 
prerious  hiring  for  a  year,  so  as  to  confer 
a  settlement,  R.  v.  Fillongley,  \u  pi.  586. 

159.  The  service  under  an  imperfect  hiring 
cannot  be  connected  with  the  serrice 
under  a  perfect  hiring,  unless  under  such 
perfect  hiring  there  is  a  residence  of  40 
days,  Earduland  v.  Leominster,  ii.  pi.  570. 

160.  Services  in  successive  years  will  con- 
nect only  when  the  servant,  at  the  com- 
mencement of  the  succeeding  year,  is  un- 
married, R,  V.  St,  Giles  Reading, 

li.  pi.  576. 

161.  And  therefore  if  i4.  be  hired  at  Afin-- 
tinmas  to  serve  in  husbandry  for  a  year  at 
8/.  a  year,  and  in  the  middle  of  the  year 
he  marries,  and  then  agrees  to  serve  his 
master  as  a  hind  for  a  year  from  that  time 
at  5s.  a  week,  and  to  live  out  of  the  house 
at  another  farm  belonging  to  his  master, 
a  service  under  these  several  hirings  does 
not  gain  a  settlement,  R.  v.  Great  Chil- 
ton, ii.  pi.  58J. 

162.  If  a  servant  be  hired  for  a  year,  but 
prevented  by  sickness  from  going  into  tlic 
serrice  until  a  month  after  the  day  he  is 
hired ;  and,  on  his  going  into  the  service, 
the  master  refuse  to  take  him,  but  make 
a  new  agreement  fot  a  ^cat,  viXkdKX  -^VSsJcw 
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he  only  serves  1 1  months,  these  two  hir- 
ings  cannot  be  connected  so  as  to  gain  a 
settlement,  /?.  v.  Wintertett,  ii.  pi.  379. 
165.  And  a  settlement  may  be  gained  hy 
senrinc  a  year  under  different  nirings,  if 
one  of  them  be  for  a  year,  though  there 
are  not  40  days'  service  under  the  vearly 
hiring,  R.  v.  Adton^  ii.  pi.  SSs. 

164.  A  pauper,  before  the  expiration  of  her 
apprenticeship,  hired  herself  and  served 
for  one  year,  the  last  four  months  of 
which  were  after  her  indentures  had  ex- 
pired, and  then  hired  herself  to  the  same 
person  for  another  year,  but  served  only 
10  months :  Held,  that  the  first  service 
(although  without  the  consent  or  know- 
ledee  of  the  master^  might  be  coupled 
with  the  service  under  the  last  contract, 
and  that  the  pauper  thereby  gained  a 
settlement,  R,  v.  Dawlith,        ii.  pi.  585. 

165.  The  father  of  a  pauper  aged  14  years, 
agreed  by  parole  to  give  a  shoemaker 
iL  U,  for  teaching  his  trade  to  the  pau- 
per for  13  months  under  that  agree- 
ment. At  the  end  of  that  period  the 
father  agreed  that  the  pauper  should 
work  for  the  shoemaker  for  ]  2  months, 
making  shoes  at  3d.  per  pair  the  first 
six  months,  and  Ad,  per  pair  the  last  six 

months;  under  this  latter  agreemcntthe 
pauper  served  six  months  only:  held, 
that  this  latter  service  could  not  be  con- 
nected with  the  service  of  the  former  vear 
so  as  to  give  a  settlement,  inasmuch  as 
the  first  agreement  created  the  relation  of 
teacher  and  scholar,  and  not  that  of  mas- 
ter and  servant,  and  the  whole  year's  ser- 
vice, required  to  confer  a  settlement,  must 
be  under  a  contract  or  contracts  creating 
the  relation  of  master  and  servant,  R.  v. 
St.  Mary  KidweUy^  ii.  pi.  587. 

X. 

Of  Service  in  different  Places, 

166.  If,  under  a  hiring  for  a  year,  the  scn^ant 
serves  half  a  year  in  one  parish,  and  then 
removes  with  his  master  and  serves  the 
other  half  year  in  another  parish,  he  gains 
a  settlement  where  the  last  40  days  are 
served,  R,  v.  Athlon,  ii.  pi.  588. 

167.  So  if  a  servant  be  hired  as  a  warrener, 
to  a  warren  which  is  in  the  joint  occupa- 
tion of  two  persons  living  in  different  pa- 
rishes, and  the  servant  serves  sometimes 
in  the  warren,  sometimes  in  the  parish 
where  the  one  master  lives,  and  some- 
times in  that  where  the  other  master  lives, 
he  shall  be  settled  in  the  parish  where  he 
Jodgcs  the  last  40  clays,  R,  v.  Eldersley, 

ii.  pi.  589. 


168  If  a  house  stands  two^irds  in  the  pa- 
rish of  A,,  and  one-third  in  the  parish  of 
J9.,  the  servant  shall  be  settled  in  the  pa- 
rish in  which  that  part  of  the  house  stands 
in  which  she  lodges,  Fevertham  t.  6ra- 
venny,  ii.  pi.  590. 

169.  A  servant,  hired  for  a  year  by  a  lodger 
in  one  parish,  who  goes  with  her  mistress 
into  another  parish,  merely  on  a  visit, 
gains  a  settlement  by  serving  the  last  40 
days  in  such  parish,  R,  v.  St,  Peter's  Or- 

fordj  ii.  pK  391. 

S.  P.  RUhop't  Hai/ield  v.  Si.  Peter's, 

ii.  pi.  S9S. 

170.  But  see  Lord  Maksfield's  observation 
on  these  two  cases  in  R,  v.  Aitom^ 

ii.  pi.  400,  text. 

171.  A  service  performed  under  a  hiring  for 
a  year  in  a  different  parish  from  that  where 
the  master  dwells,  gains  a  settlement  in 
that  parish,  SU  Peter's  m  Oxford  v.  Chip' 
ping  Wycomb,  ii.  pi.  592. 

172.  Thus  if  a  servant  be  hired  to  woric 
at  a  glass-house  in  a  diffTerent  parish  from 
that  in  which  the  master  lives,  and  re- 
sides in  that  parish,  he  gains  a  settlement 
by  residency  in  the  parish  where  the  glass- 
house is  situated,  R.  v.  IVkileckapel, 

ii.  pi.  595. 
1 75.  So  where  a  servant  was  hired  for  five 
years,  which  he  served  accordingly  in  the 
parish  of  A.,  but  lodged  the  whole  time 
in  the  parish  of  £.;  the  court  held  he 
was  settled  in  the  parish  of  ^.,  because 
of  his  inhabitancy  there,  R.  v.  Spitalficldi, 

ii.  pi.  394. 

1 74.  The  hired  servant  of  a  tpaterman,  who 
serves  a  year  by  navigating  a  boat  firoro 
Goring  to  London,  will  not  gain  a  settle- 
ment by  an  alternate  residence  on  board 
the  boat  and  at  his  master's  house,  unless 

^he  has,  during  the  year,  lived  at  different 
times  forty  days  in  the  parish.  Goring  v. 
Molesworth,  ii.  pi.  596. 

175.  For  the  40  days'  residence  of  a  servant 
need  not  be  40  days  together ;  it  is  suffi- 
cient if  he  reside  40  days  at  different  times 
during  the  year,  Greenwich  v.  Longdon, 

ii.  pL  39%. 

176.  The  40  days'  residence  necessary  to 
confer  a  settlement  by  hiring  and  service, 
must  be  within  the  compass  of  a  year,  B* 
V.  Denham,  ii.  p|.  410. 

177.  The  40  days*  residence  necessary  to 
confer  a  settlement  by  hiring  and  service 
must  be  within  the  compass  of  a  year,  but 
need  not  be  under  the  same  year's  hiring, 
R.  V.  Findon,  iL  pi.  413. 

178.  The  residence  of  nn  apprentice  with 
his  grandmother  in  a  different  parish  from 
his  master  on  account  of  illness^  though 
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with  the  consent  of  the  master,  is  not  re* 
ferable  to  the  apprenticeship^  so  as  to  gain 
him  a  settlement  in  such  parish,  R.  v. 
Barmiy^n'-ihe^Martk,  li.  pi.  530. 

179.  A  service  with  the  executor  of  the  mas- 
ter for  the  remainder  of  the  year  in  a  dif- 
ferent parish  from  that  in  which  the  hiring 
for  a  year  was  made,  is  good;  for  the 
death  of  the  master  does  not  dissolve  the 
contract ;  and  the  servant  by  such  service 
gains  a  settlement  in  the  second  parish, 
R.y,  Ladock^  ii.pl.  397. 

ISO.  So  where  a  servant  was  hired  and  served 
for  a  year,  and,  without  coming  to  any 
new  agreement,  continued  to  live  with  his 
master  in  the  parish  in  which  he  was  hired 
about  a  quarter  of  a  year  longer,  and  then 
the  master  took  a  house  in  a  different  pa- 
rish, to  which  the  servant,  with  the  rest  of 
his  Cimily,  removed,  and  lived  with  him 
for  six  months  under  the  original  hirine; 
it  was  held  that  he  gained  a  settlement  m 
this  second  parish,  R.  v.  Croscomie, 

ii.  pi.  399. 
181.  But  a  mere  transitory  service  of  more 
than  40  days  in  a  third  parish  will  not 
avoid  a  certificate ;  and  therefore  if  a  ser- 
▼ant,  under  a  hiring  for  a  year,  he  being  a 
certificated  person,  go  with  his  master  to 
Scarborough,  or  other  such  public  place, 
not  for  the  purpose  of  settling,  but  merely 
to  enjoy  the  season,  and  with  an  intention 
of  returning  home ;  and,  during  their  stay 
there,  the  year  expires,  and  the  servant 
applies  to  the  master  to  make  a  new  agree- 
ineot,  and  the  master  tells  him  it  will  be 
mne  enough  when  they  get  home,  and  on 
their  arriving  at  home  a  new  hiring  takes 
place;  a  residence  of  40  days  in  sucn  place 
does  not  gain  a  settlement  there,  Ailon  v. 
Elvetkam,  ii.  pi.  400. 

IS 2.  But  a  servant  under  a  yearly  hiring, 
who  serves  the  last  40  days  at  Exmouih, 
to  which  place  he  |had  accompanied  his 
roaster,  who  had  gone  there  with  his 
faoiily  and  lived  in  a  hired  house,  for  the 
purpose  of  sen-bathing,  g^ns  a  settlement 
at  Exmouth,  R,  v.  Bath  Easton,  ii.  pi.  403. 

1 85.  So  also  a  groom  who  is  hired  for  a  year, 
gains  a  settlement  by  serving  40  days  at 
£ast  Hs/ey,  where  he  lives,  for  the  pur- 
pose of  training  his  master's  horses, 
altliough  tlie  master  has  neither  house  nor 
land,  nor  settlement  in  the  parish,  R,  v. 
East  Hdcify  ii.  pi.  402. 

194.  So  a  sailor  boy  who  hires  himself  for  a 
year  to  the  boatswain  of  the  hulks  which 
lie  at  Chatham,  in  the  river  Medwaif,  and 
serves  for  a  year,  sometimes  on  board  one 
hulk,  and  sometimes  on  board  another, 
sleeping  and  being  victualled  therein^  may 


gain  a  settlement  in  that  parish  within 
which  the  hulk  lies,  on  board  of  which  he 
so  lives  and  serves,  although  his  master 
has  a  residence  in  a  different  parish,  /?.  v. 
Friendshury,  ii.  pi.  401 . 

185.  If  the  residence  of  a  servant  be  alter- 
nately in  two  parishes,  but  he  does  not 
continue  successivefy  for  40  days  in  either, 
but  more  than  40  days  interruptedly  in 
both,  he  shall  gain  a  settlement  in  that  pa- 
rish in  which  he  last  lodged.  Lowest  v. 
Lanetcphan,  ii.  pi.  404. 

180.  A  servant  was  hired  as  a  gardener  for  a 
year;  during  the  vear  he  married;  and, 
from  the  time  of  his  marriage  to  the  ex- 
piration of  the  year's  service,  he  lodged 
with  his  wife  m  a  diflfcrent  parish  40 
nights,  but  not  successively,  and  did  not 
lodce  40  nights  elsewhere,  from  the  time 
of  his  marriage  till  the  expiration  of  the 
year;  and  held  that  he  ^ined  a  settle- 
ment in  the  parish  where  he  lodged  with 
his  wife,  altnough  it  was  without  the 
knowledge  of  the  master,  R,  v.  Hedsor, 

ii.  pi.  405. 
Same  point,  R,  v.  Nympsileld,  ii.  nl.  405  ». 

187.  And  if  a  servant  resicfe  part  of  the  year 
in  one  parish,  and  part  in  another,  at  dif- 
ferent times  and  intervals,  making,  when 
added  together,  more  than  40  days  m  each, 
his  settlement  is  in  the  parish  where  he 
slept  the  last  night,  R,  v.  HuUand, 

ii.  pi.  406. 

188.  For  if  there  be  an  inhabitancy,  under  a 
hiring  for  a  year,  of  40  days,  at  any  inter- 
vals throughout  the  year,  in  any  number 
of  parishes,  wherever  the  last  day's  inha- 
bitancy shall  happen  to  be,  such  will  con- 
nect with  any  prior  inhabitancy  in  the 
course  of  the  year ;  and  if,  throughout  the 
year,  the  whole  will  amount  to  40,  in  that 
place  the  settlement  attaches,  R.  y.Iveston, 

ii.  pi.  407. 

189.  Therefore  where  a  servant  was  hired  in 
the  parish  of  Felcham,  and  after  40  days' 
service  married;  and,  from  that  time, 
slept  with  his  wife  every  night  for  the  re- 
mainder of  the  year  in  the  parish  o^  Great 
Bookham,  except  the  last,  when  he  slept 
at  his  master's,  in  the  parish  o£  Fetcham; 
it  was  held  that  his  settlement  was  in 
Fetcham,  R,  v.  Great  Bookhani, 

ii.  pi.  407  w. 

190.  And  where  the  last  40  days  are  served 
in  a  place  where  no  settlement  can  be 
gained,  the  settlement  is  in  the  place 
where  the  last  day  of  the  preceding  4o 
days  are  served,  R.  v.  St.  Andrew*s  Hoi" 
horn,  ii.  pi.  408. 

191.  And  so  if  a  yearly  servant  serve  40  days 
in  A.,  then  forty  div^s  \tv  B.>  ^\v^  v&\.^t- 
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wards  returns  to  his  father's  bouse  in  A, 
for  the  last  three  daj^s  of  the  year,  with  the 
master's  consent,  he  is  settled  in  A.,  JR.  v. 
Undermilheck,  ii.  pi.  409. 

198.  In  settlement  by  hiring  and  service  the 
pauper  is  settled  where  his  place  of  rest  is, 
and,  therefore,  where  a  servant  who  drove 
the  mail-cart  had  a  bed  provided  for  him 
by  the  year  at  N.^  where  he  rested  every 
night  during  four  or  five  hours,  in  the  mid- 
dle of  the  night,  and  afterwards  returned 
back  again  in  the  morning  to  bis  master's 
house  at  M»,  mid  usually  went  to  bed,  in 
his  own  exdutiive  room,  for  about  two 
hours :  Held,  that  his  place  of  rest  was  in 
M,t  and  that  his  settlement  was  there  also, 
R.  v.  Mildenhail,  ii.  pi.  4 1 1 . 

193.  Where  a  pauper  served  under  a  yearly 
contract  in  tne  parish  of  A.,  and  was  again 
hired  in  the  same  parish,  by  the  same  mas- 
ter, for  a  less  period  than  a  year  (there 
being  no  interruption  of  the  service^,  and 
during  the  latter  period  removed  with  his 
master  into  the  parish  of  B,;  and  served 
him  there :  Held,  that  the  pauper  did  nut 
acquire  a  settlement  in  that  parish,  inas- 
much as  no  part  of  his  service  there  was 
under  a  yearly  hiring,  R.  v.  Apethorpe, 

ii.  pi.  412. 

XI. 
Of  Service  wUh  different  Mtuters, 

194.  A  service  under  a  hiring  for  a  year,  part 
performed  with  the  original  master,  and 
the  remainder  with  a  stranger  to  whom  he 
had  let  his  farm,  is  a  good  service,  if  there 
be  no  dissolution  of  the  original  hiring, 
R.  V.  tmnghoe^  ii.  pi.  4 1 4. 

195.  So  a  service  vtXth  the  executor  of  the 
master  for  the  remainder  of  the  year  in  a 
different  parish  from  where  the  hiring  for 
a  year  was  made,  is  good ;  for  the  death  of 
the  master  does  not  dissolve  the  contract, 
as  to  settlement,  R,  v.  Ladock,   ii.  pi.  397. 

]  96.  A  service  with  another  person,  with  the 
master's  consent,  is  not  a  dissolution  of  the 
contract,  R.  v.  Beccles,  ii.  pi.  415. 

197.  But  if  a  yearly  servant,  three  weeks  be- 
fore the  end  of  nis  year,  hire  himself  to  a 
second  master,  provided  the  first  would  let 
him  go,  and  the  first  master,  a  week  after- 
wards, consent,  and  pay  him  his  whole 
wages,  it  is  a  dissolution  of  the  contract 
with  the  first  master,  R,  v.  TAistleton, 

ii.  pl.46S. 

xn. 

Of  Marriage  during  the  Service, 

198.  By  3  W.&  M.  c.  1 1.  «  if  any  unmarried 


person  not  bavinij  child  or  children  is 
hired  into  any  parish  for  one  year,  suck 
service  shall  be  deemed  a  settlement." 
199.  This  statute  only  requires  that  the  ser- 
vant be  single  and  ckildleu  when  hirc^ 
Farringdon  v.  Witty,  ii.  ^I.  416. 

500.  And  therefore  if  a  servant  be  in  that 
state  when  hired  for  a  year,  his  subsequent 
marriage  does  not  dissolve  the  contract 
between  master  and  servant,  nor  prevent 
him  from  serving  out  the  year  in  order  to 
gain  a  settlement,  R.  v.  Cleni,    ii.  pi.  417. 

S.  P.  R.  V.  Sution,  ii.  pL418. 

501.  Nor  intitle  either  the  master  to  turn 
such  servant  away,  or  a  justice  of  peace 
to  discharge  him  before  the  ezpiratioo  of 
the  year,  so  as  to  prevent  a  settlement, 
R,  V.  Hanbury,  ii.  pi.  419. 

20S.  Nor  does  marriage  between  the  Airing 
and  the  commencement  of  the  service,  alter 
the  settlement,  R.  v.  Allendale,  ii.pl.  491. 

203.  But  if  a  servant  under  a  general  hiring 
marry  during  the  year,  and  serve  eleven 
months,  and  theu  move  into  another 
parish,  and  continue  to  serve  the  same 
master  without  coming  to  any  new  hiring, 
these  services  cannot  be  united,  because 
he  was  not  forty  days  in  the  second  parish 
during  the  first  year,  and  at  the  commence- 
ment of  the  second  year  he  was  married, 
and  incapable  of  being  hired,  R.  ▼.  Si. 
Gileses,  ii.  pi.  480. 

See  also  R,  v.  Hedso,  ii.  pi.  405. 

And  R.  V.  Castleton,  ii.  pi.  596. 

XIII. 

Of  Absence  from  Service. 

S04.  The  rule  which  the  court  of  king's 
bench  has  laid  down  as  the  test  whether 
the  circumstances  attending  the  departure 
of  a  servant  before  the  end  of  tne  year 
amount  to  a  dissolution  of  the  contraeif  or 
only  to  a  dispensation  of  the  service^  is 
whether  the  master  has  the  power  after- 
wards of  compelling  the  continuance  of 
the  service :  if 'he  have  not,  there  is  an 
end  of  the  contract;  if  he  have,  and 
chooses  to  dispense  with  it,  it  is  a  dSs- 
pensation,  R,  v.  Rushall, 

205.  An  absence,  created  by  the  default  or 
contrivance  of  the  master,  shall  not  im- 
pede a  settlement;  as  if  a  servant  fall 
sick  or  marry  during  the  year,  and  the 
master,  for  either  of  these  causes,  turn  the 
servant  away,  R,  v.  Hardingham, 

iL  pi.  422. 

206.  Or  if  he  turn  the  servant  away  fraudu- 
lently to  void  a  settlement,  Eastland  r. 
Wcsthorsley,  if.  p|.  4^5. 
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907.  So  wbore  a  Benrant,  seventeen  days  be- 
fore the  year  expires,  is  removed  from 
her  master's  house  on  account  of  her  ill- 
ness, and  the  next  day  receives  her  whole 
wa^ses,  and  does  not  recover  so  as  to  return 
within  the  year,  yet  this  is  no  dissolution 
of  the  oontract,  Jt.  v.  Christekurch, 

ii.  pi.  436. 

f06.  For  a  servant  who  thus  lies  under  the 
visitation  of  the  hand  of  God,  which  befals 
him  not  through  his  own  default,  is,  and 
mast  he  taken  to  be,  all  the  while  in  the 
sernce  of  his  master,  R.  v.  Ttlip, 

ii.  pi.  435. 

909.  So  a  servant  disabled  by  accident  in 
the  beginning  of  the  year,  and  never  after 
received  into  the  service,  gains  a  settle- 
ment, R.  ▼.  SkarringUm,  ii.  pi.  449. 

Sia  So  where  a  servant,  three  days  before 
kis  year  was  up,  asked  leave  of  his  master 
to  go  to  a  statute  fair  to  be  hired,  which 
the  master  refused ;  but  the  servant  per- 
sistuig,  the  roaster  said,  *'  I  am  resolved 
that  you  shall  gain  no  settlement  in  this 
parish,  and  therefore,  if  you  will  go,  it 
shall  be  for  good  and  all.  ^—  **  No,"  re- 
plied the  servant,  **  I  will  serve  out  the 
jear,**  and  thereupon  he  went  and  never 
mumed  durine  tne  last  three  days;  — 
and  the  court  held  that  this  was  not  a 
snfficseot  absence  to  prevent  the  settle- 
ment, for  the  servant's  request  was  reason- 
able, and  the  master's  refusal  unreasonable, 
and  therefore  his  going  away  afterwards 
without  leave  is  no  dereliction  of  his  ser- 
vice, R.  V.  Idip,  ii.  pi.  435. 

Sll.  Where  a  pauper  being  hired  for  a  year, 
and  having  served  till  within  a  few  days 
of  the  end  of  the  year,  went,  without  his 
master's  leave,  to  the  statutes  to  hire  him- 
self for  the  next  vear ;  and  on  the  master's 
dismissing  him  tor  that,  went  before  a 
magistrate  with  his  master,  and  there 
offimi  to  serve  his  master  out,  but  upon 
receiving  his  full  year's  wages  was  satisfied, 
and  did  not  return  to  his  service  ;  but 
neither  hired  nor  offered  to  turn  himself 
into  any  fresh  service  uiftil  the  year  had 
eipired:  held,  that  this  amounted  only 
to  a  dispensation  with  his  service  for  the 
remainder  of  the  year,  and  that  he  there- 
by gained  a  settlement,  R.  v.  Polesworih, 

ii,  pi.  477. 

SIS.  So  also  if  a  servant,  having  received 
a  kick  from  one  of  hit  master's  horbcs, 
leave  bis  service  three  weeks  before  the 
end  of  the  year,  without  his  master's 
knowledge,  and  go  to  his  friends  in  order 
to  get  cured,  this  departure  is  no  dis- 
solution of  the  contract,  or  interruption 
of  the  service,  altJiough  the  roaster  deduct^ 
from  the  servant's  wages  fur  the  time  he  I 


was  absent;  and  therefore  the  servant 
will  gain  a  settlement,  although  he  was 
not  able  to  return  until  after  the  year  ex- 
pired, R.  V.  Maddingtony  ii.'pl.  438. 
315.  For  absence  on  account  of  sicxness  is 
no  dissolution  of  the  contract,  R,  v  ChUc- 
worth,  ii.  pi.  432. 

314.  And  therefore  a  servant  who  is  de- 
prived of  his  reason  40  days  before  the 
end  of  the  year,  and  is  taken  home  by  his 
father  in  another  parish,  but  receives  his 
wages  for  the  whole  year,  does  not  by 
this  absence  lose  his  settlement  in  the 
master's  parish,  R.  v.  Sutton^    ii.  pi.  461. 

315.  But  if  a  servant  be  taken  ill  five  days 
before  the  end  of  the  year,  and  go  home 
to  his  mother,  who,  by  his  desire,  fetches 
away  his  clothes,  and  receives  the  year's 
wages,  excepting  u.  for  the  five  days,  this 
is  a  dissolution  of  the  contract,  R,  v. 
WhUtleburif,  ii.  pi. 463. 

316.  So  if  a  servant,  on  beine  beaten  by  her 
master  16  days  before  the  end  of  the 
year,  desires  him  to  dismiss  her,  and  re- 
ceives her  whole  year's  wages,  and  goes 
away,  she  thereby  dissolves  the  contract, 
R,  V.  Upw^U^  ii.  pi.  465. 

31 7.  Where  the  master  died  three  weeks 
after  hiring  the  pauper  for  a  year,  the 
latter  abiding  in  the  service  with  the 
widow  and  sons  to  the  end  of  the  year, 
gains  u  settlement  in  the  parish  where 
she  served  :  and  it  is  no  less  an  abiding  in 
the  service  for  a  year  because  the  sons, 
on  a  frivolous  pretence,  turned  her  out 
of  doors  three  weeks  before  the  end  of 
the  year,  she  being  willing  and  offering  to 
stay  to  the  end  of  the  year,  and  carrying 
away  her  clothes  the  next  day,  and  taking 
what  the  son  insisted  was  her  full  wages 
for  the  year  according  to  the  agreement, 
though  she  demanded  a  larger  sum  as  her 
full  wages.    R,  v.  Ilardhorn  with  Newton^ 

ii.  pi.  472. 

318.  Where  a  servant  under  a  yearly  hiring 
served  two  months,  and  was  then  com- 
mitted and  imprisoned  under  stat.  30  G.  2. 
c.  19.  for  misbehaviour  to  his  master,  and 
after  nine  days'  imprisonment  was,  upon 
the  application  of  his  master,  discharged, 
and  returned  to  him,  and  served  him  as 
before,  and  no  mention  was  made  of  the 
terms  on  which  he  was  to  serve,  and  he 
served  in  the  whole,  from  the  time  of  the 
hiring,  for  about  19  months:  held,  that  the 
commitment  and  imprisonment  were  not 
a  dissolution  of  the  contract,  or  such  an 
interruption  of  the  service  as  to  prevent 
a  settlement,  and  therefore  he  gained  a 
settlement  by  such  hiring  and  service, 
although  he  was  married  when  he  ver 
turned  to  his  master,  and  iccfivi^^  tw^ 
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wages  for  the  time  he  was  in  custody, 
J?.  V.  Barton'Upon-Irwellf  iL  |)1. 475. 

219.  Where  a  master,  who  had  hired  a 
servant  for  the  year,  at  the  expiration  of 
1 1  months  made  a  complaint  against  him 
before  a  justice  of  the  peace,  and  the  latter 
under  the  provisions  of  the  20  G.Sf.  c.  19. 
§  2.  committed  the  servant  to  the  house 
of  correction  for  one  calendar  month, 
which  did  not  expire  until  after  the  end 
of  the  year  for  which  he  had  been  hired : 
held,  that  this  was  an  abiding  in  the  mas- 
ter's  service  for  a  whole  year,  within  the 
meaning  of  the  8  &  9  W.  5.  c  30.,  and  that 
the  servant  thereby  gained  a  settlement, 
J7.  V.  Hallow^  ii.  pi.  478. 

221.  If  the  absence  be  occasioned  by  the 
default  of  the  servant,  it  will  prevent  the 
settlement,  as  if  a  master  turn  a  female 
servant  away  on  her  being  with  child,  R.  v. 
Mariboroughy  ii.  pi.  423. 

222.  For  a  master,  under  such  circumstances, 
does  not  do  wrong  in  turning  the  servant 
out  of  his  house ;  to  keep  her  in  it  would 
be  contra  bonot  moras  and  in  a  family 
where  there  are  young  persons,  both  scan- 
dalous and  dangerous,  R,  v.  Brampton, 

ii.  pi  444. 

223.  So  if  a  male  servant  be  turned  away 
by  his  master  before  the  expiration  of  the 
year,  on  his  being  charged  as  the  reputed 
father  of  a  bastard  chilil,  he  will  lose  his 
settlement,  R.  v.  IVel/ord,         ii.  pi.  446. 

224.  So  if  a  servant  be  taken  into  custody 
for  an  ofience,  and,  by  the  detainer,  he  is 
prevented  from  continuing  in  his  service, 
the  master  may  discharge  him  before  the 
end  of  the  year ;  and  such  discharge  is  a 
dissolution  of  the  contract,  and  impedes 
his  gaining  a  settlement,  jR.  v.  JVestmeon, 

ii.  pi.  447. 

225.  So  an  absence  of  some  days  at  the  end 
of  the  j^ear,  by  reason  of  a  commitment 
for  getting  a  bastard  child,  prevents  a 
settlement,  although  the  master  was  the 
overseer  of  the  parish,  and  active  in  pro- 
curing the  commitment,  and  the  pauper 
was  let  out  as  soon  as  the  year  expired, 
on  ^ving  his  own  bond  to  indemnify  the 
parish,  ^.v.  North  Cray,  ii.  pi.  450. 

226.  So  where  a  pauper,  to  avoid  being 
taken  up  for  a  bastard  child,  told  his  mas- 
ter that  he  must  be  of,  and  asked  the 
master  for  money,  which  he  gave  him,  and 
then  ran  away,  and  after  an  absence  of 
nine  days  returned  to  fetch  away  his 
clothes;  this  was  held  a  dissolution  of  the 
contract, although  at  the  time  he  returned 
he  was  asked  to  stay,  and  continued  in 
the  service  to  the  end  of  the  year,  R.  v. 
East  JCennctf,  ii.  pi.  452. 


227.  If  a  servant  lie  hired  for  a  year,  but, 
three  weeks  before  the  end  of  the  year, 
departs  from  the  service,  and  abates  so 
much  out  of  his  wages  for  the  tliree 
weeks,  this  is  a  dissolution  of  the  con- 
tract, although  the  master  does  not  object 
to  the  going  away,  Pawlet  v.  Bumluan, 

ii.  pl.424. 

228.  So  where  the  servant  served  a  year, 
except  one  week,  which  he  neglected  to 
serve,  on  account  that  he  and  his  mas- 
ter could  not  agree  respecting  wages  for 
the  ensuing  year,  and  therefore  quitted 
the  service  without  any  compulsion  on  the 
part  of  the  master ;  the  court  held,  that  the 
words  *'  without  any  compulsion  "  were 
to  be  understood  that  he  had  quitted  the 
service  by  mutual  consent,  and  that  there- 
fore the  service  was  interrupted,  and  no 
settlement  gained.  Sheen  v.  Godatming, 

ii.  pi.  427. 

229.  So  where  the  servant  absented  himself 
to  be  marritfd,  and  on  bis  return  to  the 
service  the  master  refused  to  keep  him, 
and  ofiered  him  his  wages,  deducting  for 
the  absent  time,  which  the  servant  refused 
to  accept,  but  on  the  master's  threatening 
to  go  before  a  justice,  the  servant  callea 
him  back,  and  said  that  he  would  take 
the  money  offered,  and  that  he  parted  with 
his  own  consent,  the  court  held  this  a 
clear  unequivocal  dissolution  of  the  con- 
tract, JS.v.  Seagrave,  ii.  pi.  448. 

230.  So  where  the  servant,  five  or  six  days 
before  the  end  of  the  year,  was  bribed  to 
quit  his  service  before  the  expiration  of 
toe  year,  it  not  being  positively  found  to 
be  fraudulent,  the  court  held  it  an  inter- 
ruption of  the  service,  R.  v.  Preston, 

ii.  pi.  428. 

231.  But  where  the  servant  served  till  with- 
in ten  days  of  the  end  of  the  year,  and 
then,  telling  his  master  that  he  did  not 
wish  to  be  settled  in  the  parish,  asked  his 
leave  to  go  and  visit  his  relations,  to  which 
the  master  consented,  and,  when  the  year 
was  expired,  the  servant  returned,  and 
hired  himself  a  day  labourer,  the  court 
held  that  the  service  was  not  interrupted, 
for  that  the  leave  and  consent  of  the  mas- 
ter was  fraudulent,  R,  v.  Frome  Selwood, 

ii.  pi.  437. 

232.  So  where  on  the  hiring  the  master  said, 
"  You  shall  gouway  a  fortnight  at  Afichaei- 
nias  on  account  of  settlement,  and  I  will 
give  you  that  fortnight  to  get  what  yo^ 
can  ;*'  this  is  dispensing  with  the  service^ 
and  not  an  exception  in  the  contract,  and 
therefore  the  fortnight's  absence  will  not 
prevent  the  servant  from  gaining  a  settle- 
ment, K.  v.  Sulgrave,  it  pi.  454. 
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253,  A  pauper  was  hired  to  term  for  part  of 
a  vear.  Three  days  before  the  expiration 
of  the  period  of  service  the  mistress  oiiked 
the  pauper  to  stay  again.  The  pauper  re- 
plied that  she  had  no  objection,  if  they 
could  agree  about  wages.  They  did  agree 
for  3/.  lOf.,  and  U.  earnest  was  paid.  No- 
thing was  then  said  as  to  the  time  for 
which  the  pauper  was  to  serve;  but  a  week 
afterwards  the  mistress  said  to  the  pau- 
per, y  I  have  hired  you,  but  mentioned 
no  time;  remember  that  you  are  hired 
for  51  weeks,**  to  which  the  pauper  as- 
sented: Held,  that  this  was  a  good  hir- 
ing for  a  year,  R,  v.  Market  Bosworth, 

ii.  pi.  479. 

S34.  But  where  the  servant,  three  days  be- 
fore the  end  of  the  year,  for  the  purpose 
of  avoiding  a  settlement  proposed  to  his 
master  to  go  before  a  justice  in  order  to 
be  discharged  by  him,  which  was  done  ac- 
cordingly, this  is  not  fraudulent,  but  a 
dissolodon  of  the  contract,  and  of  course 
a  destruction  of  the  settlement,  R,  v.  North 
Baiham^  ii.  pi.  451. 

135.  8o  where  the  servant  went  to  live  with 
his  master  on  the  7th  of  January  1733, 
and  continued  with  him  till  the  day  afver 
Ckristmas-day  following,  and  then  went 
away  by  his  master's  consent,  who  paid 
him  the  whole  year's  wages,  it  was  held 
an  interruption  to  the  service,  R.  v.  Cast/e- 
church,  ii.  pi.  430. 

956.  A  master  consents  to  his  servant's  /eav- 
ine  his  service  two  days  before  the  expir- 
ation of  his  year,  and  pays  him  his  full 
wages.  Held  by  three  judges,  clearly  a 
,  dissolution  of  tlie  contract ;  by  one  judge, 
that  the  sessions  might  have  drawn  from 
these  facts  a  conclusion,  that  the  master 
had  dispensed  with  the  service  of  the  ser- 
vant for  the  remaining  day  of  the  year,  R. 
V.  Maidsione,  ii.  pi.  474. 

X87.  If  a  servant  serve  his  master  for  six 
months,  and,  on  being  paid  his  wages,  go 
away  for  a  fortnight,  and  hire  himself  to 
another  master,  and  return  again  without 
making  any  new  agreement,  this  absence 
is  an  interruption  to  the  service,  although 
the  master  receive  him  again,  and  he  serve 
over  the  year  for  the  time  he  was  absent ; 
for  there  is,  in  this  case,  an  absolute  dis- 
solution of  the  contract,  R,  v.  Rott, 

ii.  pL  441. 

938.  So  if  a  master  insift  on  turning  away 
bis  servant,  and  throw  down  his  wages, 
and  the  servant  takes  them  up,  and  then 
goes  away,  and  after  the  expiration  of  six 
days  returns,  at  his  master's  request,  and 
(Serves  the  remainder  of  the  yeur,  the  ab- 
sence is  not  purged  by  the  subsequent 


return;  for  the  contract  being  once  dis- 
solved, cannot  be  set  up  again  by  a  subse- 
quent agreement,  R.  v.  Grcsham, 

ii.  pi.  455. 
839.  So  if  a  servant  within  three  weeks  of 
the  end  of  the  j'ear  receive  his  wages,  and 
is  discharged  with  mutual  consent,  this  is 
a  dissolution  of  the  contract,  which  can- 
not  be  restored  by  his  being  again  received 
by  the  master's  wife  before  the  year  ex- 
pired, R,  v.  Cavers waOf  ii.  pi.  454. 

940.  So  where  a  yearly  servant  three  weeks 
before  the  end  of  his  year  hired  himself 
to  a  second  master,  provided  the  first 
would  let  him  go,  and  the  first  master,  a 
week  afterwards,  consented  and  paid  him 
his  whole  wages,  this  was  held  to  be  a 
dissolution  of  the  contract  with  the  first 
master,  R,  v.  ThitUekm,  ii.  pi.  469. 

941.  A  servant,  who  had  been  hired  for  a 
year,  being  discharged  by  her  master  four 
months  before  the  year  expired,  went  to 
a  magistrate  for  redress,  she  being  desi- 
rous of  continuing  in  the  service.  The 
magistrate  ordered  the  master  to  take  her 
back,  or  to  pay  her  the  whole  year's  wages 
(but  not  some  wool  which  he  had  also 
agreed  to  give  her  if  she  behaved  well).  The 
master  refused  to  take  her  back,  but  paid 
her  the  whole  year's  wages ;  which  money 
she  took,  and  tendered  herself  as  a  servant 
to  others;  and  it  was  held  that  the  con- 
tract was  thereby  dissolved,  and  no  settle- 
ment gained  under  it,  R,  v.  King*t  Pt/on, 

ii.  pi.  468. 

949.  A  yearly  servant,  about  a  fortnight  be- 
fore the  end  of  his  year,  being  too  ill  to 
work,  was  paid  by  his  master  his  whole 
year's  wages,  when  he  Itjl  the  service,  and 
went  to  an  hospital,  and  never  returned 
into  his  muster's  service,  and  this  was  held 
a  dissolution  of  the  contract,  R,  v.  Sud- 
brooke,  ii.  pi.  469. 

945.  The  pauper  desired  her  mother  to  look 
out  for  a  place  for  her,  and  the  mistress, 
on  the  application  of  the  mother,  some 
time  before  Old  Afichaelvias,  said  that 
she  would  give  the  pauper  the  same  wages 
as  her  other  servants,  and  wait  till  she 
cnme ;  but  the  mother  made  no  absolute 
agreement  for  her  daughter,  though  she 
informed  her  that  fhe  had  got  a  place  fur 
her  if  she  liked  it:  About  a  week  after 
0/d  Michaeimat,  the  mistress  applied  to 
the  pauper  to  know  if  she  liked  to  come 
into  her  service,  and  they  then  agreed, 
for  the  first  time,  for  certain  yearly  wages 
(the  same  as  the  other  servants),  with 
liberty  of  parting  nt  a  month's  waives  or 
warning  :  The  pauper  gave  a  month's  pre- 
vious notice  to  (juit  at  Old  Michaclmat" 
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day,  which  the  mistress  accepted,  and 
procured  another  servant  to  come  on  that 
day,  when  the  pauper  received  her  whole 
year's  wages;  hut  on  her  mistress  telling 
her  she  wanted  a  week  of  serving  out  her 
year,  she  offered  to  stay  another  week,  to 
which  the  mistress  said,  that  it  did  not 
signify,  as  she  had  got  another  servant 
in  her  place ;  and  it  was  held  that  the 
service  did  not  commence  until  the  actual 
hiring,  a  week  after  Old  Afichaeltnai'day, 
and  that  this  was  a  dissolution  of  the 
contract  before  the  end  of  the  year,  by  the 
notice  to  quit  given  and  accepted,  and 
not  a  mere  dispensation  of  the  service; 
and  that,  consequently,  no  settlement  was 
gained  l^  such  niring  and  service,  R.  v. 
UttshaU,  ii.  pi.  470. 

844.  Five  days  before  the  end  of  the  year  a 
servant  absented  himself,  by  leave,  one 
day  from  his  master's  service,  to  look  out 
for  another  place,  and,  on  his  return,  the 
master,  on  some  trivial  pretence,  said  he 
should  not  stay  any  longer  in  his  service, 
and  offered  him  a  trifle  less  than  his  whole 
wages,  which  the  servant  refused;  but 
was  then  ready  to  have  accepted  his  whole 
wages,  though  he  would  ratner  have  staid 
out  his  year ;  and  immediately  applied  to 
a  magistrate  to  oblige  his  master  either  to 
pay  him  the  whole,  or  to  receive  him  into 
nis  service  for  the  remainder  of  the  year, 
when  the  magistrate  ordered  half  a  crown 
to  be  deducted,  and  the  servant  thereupon 
hired  himself  to  another  master  before  his 
first  year  was  out;  and,  after  his  year, 
received  his  whole  wages :  and  it  was  held 
a  dissolution  of  the  contract  by  mutual 
consent,  R,  v.  Leigh,  ii.  pi.  4  7 1 . 

245.  But  where  it  was  the  intention  of  both 
master  and  servant  that  the  service  should 
continue  to  the  end  of  the  year,  and  a  few 
days  before  the  end  of  the  year,  the  master 
was  obliged,  from  unforeseen  circum- 
stances, to  break  up  housekeeping,  and  dis- 
miss the  servant;  but  paid  her  her  full  wages 
to  the  end  of  the  year ;  this  was  held  to 
be  a  dispensation  of  the  service,  R.  v.  Si. 
Bartholomew  ComkUif  ii.  pi.  445. 

S46.  If  a  hired  servant  be  removed,  and 
neglect  to  appeal,  but  returns  to  his  place 
in  a  few  days,  and  his  master  receives  him, 
and  he  serves  out  the  year,  and  is  paid  his 
full  wages,  yet  the  absence  is  an  interrup- 
tion of  the  service,  and  will  prevent  his 
gaining  a  settlement,  R,  v.  JCeniluforlh, 

ii.  pi.  455. 

247.  So  if  a  servant  be  turned  out  of  doors 
by  his  master  three  days  before  the  end  of 
the  year,  and,  on  his  master's  request  the 
next  day,  refuse  to  return  into  the  ser- 


vice, he  thereby  loses  his  settlement,  R.  t. 
Granthanif  ii.  pi.  4i^. 

S48.  A  servant,  hired  for  a  year,  served  till 
within  a  fortnight  or  three  weeks  of  the 
end  of  the  year,  when,  upon  a  dispute 
between  him  and  his  master,  he,  in  conse- 
quence of  his  master  kicking  him,  would 
not  stay,  but  went  to  his  father's  house, 
but  in  the  course  of  the  following  week, 
and  before  the  end  of  the  year,  he  returned 
with  his  father  to  his  masters  house,  and 
received  the  whole  of  his  wages,  and  half 
a  crown  over  for  himself,  when  his  master 
asked  him  to  stay,  but  he  refused,  and 
went  back  to  his  father's  house,  and^  it 
yMis  held  that  this  absence  from  service 
prevented  his  settlement,  R.  ▼.  Conhamf 

ii.  pi.  467. 

849.  So  where  the  servant,  a  few  days  before 
the  end  of  the  year,  went  away  in  order  to 
seek  for  another  place,  without  asking  his 
master's  consent,  and  on  his  return  baore 
the  end  of  the  year,  the  master  insisted  on 
turning  him  away,  and  offered  him  his 
wages  up  to  that  time,  which  he  accepted 
without  any  objection,  though  he  wished 
to  have  stayed  the  year;  this  aisenoe  is  a 
dissolution  of  the  contract,  although  the 
servant  wished  to  stay  out  the  year,  R,  v. 
Clayhydon,  ii.  pi.  459. 

See  also  R.  v.  Thistlefon,        iL  pi.  469. 
See  also  R.  v.  Peter  Mancrqft, 

ii.  pi.  466. 

250.  But  the  absence  of  the  servant,  whether 
in  the  beginning,  in  the  middle,  or  at  the 
end  of  the  year,  may  be^  cur^,  by  the 
master's  receiving  him  a^in  into  the  ser- 
vice before  the  year  expires,  provided  the 
contract  be  not  dissolved,  R.  v.  Eaiom^ 

iL  pl.499« 

251.  Therefore  where  a  servant  went  with* 
out  the  leave  of  his  master  to  see  his 
mother,  and  stayed  away  four  days,  but 
the  master  received  him  ajpin,  tnis  ab> 
sence  did  not  prevent  his  gauiing  a  settle- 
ment, R,  v.  Idtp,  h.  pL  425. 

252.  So  a  service,  though  not  commenced 
till  three  days  afW  the  hiring,  and  inter- 
rupted by  the  absence  of  ti/ortnighl,  with* 
out  the  master's  consent,  is  a  sufficient 
service,  if  the  master  confirm  it  by  permit- 
ting a  continuation  of  the  service  on  the 
servant's  return,  R.  v.  Hanburyf 

ii.  pi.  43J. 

253.  So  where  af^  a  service  of  eight  weeks, 
the  servant  ran  away,  and  was  absent  for 
thirteen  taeekt,  during  which  time  he 
worked  with  and  received  wapes  from 
another  person,  and  at  the  expiration  of 
which  time  his  master  apprehended  hia 
with  a  warrant,  but  in  his  way  to  a  justice. 
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asked  hiin  whether  he  would  coinc  l)ack 
to  his  place  or  (;o  to  prison;  and  tuld 
him  that  if  he  would  co  hack  to  his  place, 
aud  go  oa  ai  he  ought  to  do,  he  might, 
aod  It  was  agreed  that  the  servant  should 
abate  a  shilling  a  week  from  his  wages  for 
the  time  he  had  hcen  absent,  the  court 
held  the  absence  was  dispensed  with,  R»  v. 
ImJkabUanU  of  East  S/teJord,      ii.  pi.  460. 

25ih  If  the  master  permit  the  aliscncc,  or 
dispense  with  the  service,  it  will  not  pre- 
fent  a  settlement ;  therefore  if  a  servant 
be  hired  fur  a  year,  and,  three  weeks  bo- 
fiarc  the  end  of  the  >ear,  goes,  with  his 
master's  permission,  to  the  herring  fishery, 
aod  provides  another  person  to  ser\'e  m 
his  place  during  his  absence,  this  is  no 
dissolution  of  the  contract,  although  he 
do  not  return  until  three  weeks  after  the 
jear  is  exfiired,  B,  v.  Goodnestone, 

ii.  pi.  431. 

255.  Bnt  if  a  servant  l)cfore  the  end  of  iiis 
fear  applied  for  his  ditckarge,  which  the 
ma<vter  refused,  unless  the  servant  could 
px  another  man  in  his  place;  the  servant 
accordingly  procured  another,  upon  cer- 
tain wages  agreed  upon  between  them, 
and  then  left  the  service,  and  hired  him- 
Klf  as  a  day-labourer  for  the  remamder 
of  the  year :  these  facts  are  sufficient  evi- 
dence of  a  dissolution  of  the  contract, 
R,  v.  Milden/tail,  ii.  pi.  475. 

256.  Where  the  master  of  a  servant  under 
a  yearly  hiring,  28  davs  before  the  end  of 
thic  year,  gave  up  his  business  sold  his 
£tock,  and  paid  off  and  discharged  the 
senranty  with  all  his  other  servants,  pa}  ing 
them  their  full  wages,  and  telling  them  to 
go  where  they  liked,  and  the  servant  took 
his  wages,  left  the  house,  and  worked 
with  another  person,  with  the  master's 
knowledge,  during  the  28  days.  Held, 
that  this  was  a  dissolution  of  the  contract ; 
and  it  appearing  upon  the  case  stated  by 
the  sessions  that  they  had  proceeded  on 
the  ground  of  its  being  a  dispensation, 
though  the  sessions  did  not  find  that  as  a 
fact,  this  court  quashed  the  order  of 
sessions,  R.  v.  Bray,  ii.  pi.  476. 

257.  If  a  servant,  five  weeks  before  the  end 
of  the  year,  go,  with  his  mistress's  leave, 
to  work  in  a  different  parish,  and,  on 
receiving  his  year's  wages  after  the  year 
expires,  he  voluntarily  returns  the  amount 
ottbe  money  he  had  earned  during  the 
absence,  this  is  an  absence  with  leave,  and 
therefore  uo  dissolution  of  the  contract, 
U.  v.  yelher  Heijford,  ii.  pi.  435. 

258.  An  absence  from  service  on  holidays 
and  Sundays,  if  that  be  the  custom  of  the 
trade  in  which  a  servant  is  hired  for  a 
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year,  will  not  prevent  a  settlement,  R,  v. 
Si,  Agnes,  ii.  pi.  439. 

859.  On  a  hiring  from  Michaelmas  to  Mi^ 
chaelmas,  it'  the  servant  say  that  he  cannot 
come  until  the  day  after  Michaelmas'day, 
and  the  master  reply  he  will  shift  for  him" 
self  this  is  a  i)ermission  of  nlwence,  and 
if  the  servant  continue  in  his  service  till 
the  day  before  the  ensuing  JUirhaelma^ 
day,  and  then  quits  by  leave  from  his 
master,  it  is  a  good  service  for  tho  year, 
R,  V.  Rray,  ii,  pi.  440. 

260.  Dut  where  the  pauper  being  50  years 
of  age,  and  a  native  of  WUishire,  and  her 
mother  and  other  relations  living  near 
Rushall,  some  time  before  Old  Michael maS" 
day,  the  time  at  which  the  service  in 
which  she  was  then  living  at  Wiston  was 
to  end,  wrote  to  her  mother,  desiring  her 
to  look  out  for  a  place  for  her,  which  slie 
did ;  and,  in  consequence,  treated  with 
Mrs.  Pech,  who  told  her  she  would  give 
her  daughter  ten  guineas  a  year,  and  wait 
till  she  came  down,  desiring  that  she  might 
come  as  quickly  as  she  could;  hut  the 
mother  made  no  absolute  agreement  for 
her  daughter,  but  afterwards  informed  her 
that  she  had  got  a  pUicc  for  her  if  she 
liked  it ;  and  the  pauper  lefl  her  service 
at  Wiston  on  Old  MichiselmaS'day,  and 
went  to  her  mother  on  I6th  October,  and 
on  the  18th  went  to  Mrs.  Peck*i,  and 
agreed  with  her  for  the  ten  guineas  a 
year,  with  liberty  of  parting  at  a  month's 
waues  or  a  month's  warning;  this  was 
held  to  be  a  hiring  from  18th  October, 
and  not  from  Old  Alichaelmas-day,  R.  v. 
Rushall,  ii.pl.  470. 

261.  And  the  sessions  must  state  as  a  fact 
whether  the  ma»ter  dispensed  with  theser^ 
vice  before  the  end  of  the  year,  or  whether 
there  was  a  dissolution  of  the  contract  by 
mutual  consent,  R,  v.  St,  Peter  Mancroft, 

ii.  pi.  466. 

262.  A  servant,  the  day  before  the  year  ex- 
pires, desires  his  master  to  discharge  him, 
that  he  may  have  a  day  with  his  friends 
before  he  goes  to  another  master,  to  whom 
he  had  hired  himself;  and  to  this  the  mat- 
ter consents,  and  the  servant  is  dischar^d; 
this  is  an  absence  with  leave,  and  no  disso- 
lulion  of  the  contract,  i?.  v.  Potter  Heig» 
ham,  ii.  pi.  448. 

263.  A  footman,  two  months  before  his  year 
expires,  marries  a  maid-servant  in  the  fa- 
niily,  who  had  given  warning  to  quit,  but 
who  was  desired  by  her  master  to  stay  till 
a  future  day,  whiih  day  was  anterior  to 
the  expiration  of  her  husband's  year ;  on 
which  day  she  and  her  husband  also,  on 
the  master's  proposal,  went  away,  which 
was  thLrtcen  days  betorc  iVie  V>xb\yK^^% 
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year  expired,  but  the  master  paid  him  his 
full  wages ;  and  this  was  held  an  absence 
with  leave,  B.  v.  Richmond,         ii.  pi.  443. 

264.  If  a  servant  hired  for  a  year  ^ve  warn- 
ing eight  days  before  the  expiration  of 
the  year  to  leave  his  master  at  the  end  of 
the  year,  and  the  master  discharge  him  on 
the  same  day,  paying  him  his  full  wages, 
the  servant  being  willing  to  stay  till  the 
end  of  the  year,  the  contract  is  not 
thereby  dissolved,  so  as  to  prevent  the 
servant's  settlement;  for  it  is  merely  dis- 
pensing with  the  remainder  of  the  service, 
R.  V.  St.  PhUUp  in  Birmingham,    ii .  pi .  4 56. 

S65.  If  a  servant  hired  at  yearly  wages,  be 
discharged  four  or  five  days  before  the  end 
of  the  year,  upon  the  master's  becoming 
bankrupt,  and  receive  the  full  year's  wages, 
thu  is  a  sufficient  service  to  gain  him  a  set- 
tlement, R.  V.  St.  Andrew  ffolborn, 

ii.  pi.  457. 

266.  So  where  a  master  being  obliged  to 
leave  his  house  seven  days  before  the  end 
of  a  year,  for  which  he  had  hired  a  set^ 
vant,  told  the  latter  that  he  had  no  fur- 
ther occasion  for  her  services,  and  paid 
her  the  whole  year's  wages,  she  being 
willing  to  have  staid  if  it  had  been  conve- 
nient to  have  kept  her,  it  was  held  a  suf- 
ficient sen  ice  to  gain  her  a  settlement, 
R.  V.  St.  Mary  Lambeth,  ii.  pi.  465. 

267.  By  37  G.  3.  c.3.  }22.  the  absence  of  a 
roilitia-man,  except  when  the  militia  is 
embodied,  or  the  absence  is  above  twenty 
days,  shall  not  vacate  the  contract,  but 
the  master  may  deduct  for  the  time  out 
of  his  wages. 

XIV. 

Evidence  of  Hiring  and  Service. 

268.  The  declaration  of  the  pauper's  father 
made  to  his  wife,  respectmg  his  having 
been  hired  for  a  year,  and  serving  it  in  a 
particular  parish,  is  admissible  evidence  in 
an  inquiry  into  the  settlement  of  the  son, 
jB.  v.  NuiUey,  ii.  pi.  480. 

269.  Evidence  of  a  pauper's  having  lived  in 
the  capacity  of  an  osder,  and  of  bis  having 
said  that  he  was  settled  in  the  parish,  will 
support  the  inference  that  he  was  hired 
for  a  year,  R.  v.  Holy  Trinity,  ii.  pi.  481. 

270.  If  the  settlement  depend  upon  a  writ- 
ten instrument,  it  must  first  be  shown 
that  inquiry  has  been  made  after  it,  R.  v. 
St.  Septdehre,  ii.  pi.  482. 

271.  An  ex  parte  examination,  in  writing,  of 
a  pauper,  taken  by  two  magistrates,  for 
the  purpose  of  removing  him,  is  not  ad- 
missible evidence  at  the  sessions  on  appeal, 
although  the  pauper  cannot  be  found,  R.y.^ 
Mmei^am  Courtney,  ii.  pi.  486. 


272.  Nor  is  the  hearsay  of  a  pauper,  though 
dead,  evidence  of  his  settlement,  R.  v. 
Ferry  Fryttonc,  ii.pl-  487. 

275.  Nor  is  the  examination  on  wnich  he 
was  removed  evidence  of  his  settlement 
after  his  death,  R.  v.  AbergwiUy, 

iLpl.  488. 

274.  If  a  husbandman  serve  for  a  year,  it  is 
a  strong  presumptive  evidence  that  he 
served  under  a  yearly  hiring,  R.  v.  Lytk, 

n.  pi.  485. 

275.  So  if  a  servant  serve  three  years  with 
the  same  master,  although  he  was  only  at 
first  hired  for  part  of  a  year,  R.  v.  Long 
Whatten,  ii.  pi.  484. 

276.  If  a  servant,  aflcr  serving  a  year,  part 
of  which  was  under  a  retrospective  hiring, 
continue  in  service  another  year,  a  con- 
tract of  hiring  may  be  presumed,  R,  v. 
Hales,  ii.  pi.  485. 


SETTLEMENT  BY  APPRENTICESHIP. 

I.  The  Statutes. 
ir.  The  Binding. 

III.  The  Inhabitancy. 

IV.  Discharging  Indentures. 

V.  Service  to  different  Masters. 

VI.  Certificates. 
Vir.  0/ Evidence. 


I. 
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0/ihe  Statutes. 

1.  By  5  W.  &  M.  c.  n.  §  8.  *<  if  any  person 
shall  be  bound  an  apprentice  by  indenture, 
and  inhabit  in  any  town  or  parish,  such 
binding  and  inhabitation  shall  be  adjudged 
a  good  settlement,  though  no  notice  be 
delivered  and  published." 

2.  By  51  G.  2.  c.  1 1.  "  no  person  bound  ap- 
prentice by  any  deed,  writing,  or  contract, 
not  indented,  being  first  legally  stamped, 
shall  be  removed  from  the  parish  in  which 
he  is  bound  apprentice,  and  has  resided 
forty  days,  on  account  of  such  deed,  writ- 
ing, or  contract  not  being  m^fn^c/ only." 

II. 
0/  the  Binding. 

5.  If  a  person  be  bound  an  apprentice^ 
though  to  a  roaster  who  is  incapable  of 
entering  into  such  a  contract,  yet  the  in* 
competency  of  the  master  shall  not  pre- 
vent the  apprentice  from  gainine  a  settle- 
ment. Anonymous,  iL  pL  489. 

4.  Therefore  where  the  parish* officers  told 
the  father  of  a  poor  boy  that  they  would 
give  him  twenty  shillings  to  bind  his  son 
apprentice,  and  the  mther  accordingly 
bound  him  to  an  infant  of  fourteen  yean 
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of  a^  who  was  then  resident  in  his  mo- 
ther**  house  as  a  part  of  her  family,  and 
had  no  business  of  his  own,  it  was  held 
that  the  poor  boy  gained  a  settlement  by 
this  binding  R,  v.  Si,  Petrox,    ii.  pi.  504. 

5.  So  also  if  an  infant  bind  himself  appren- 
tice^ he  will  sain  a  settlement  under  the 
indentures;  for  they  are  not  void,  and  an 
infant  may  make  an  indenture  for  his  own 
benefit,  Newbury  v.  St,  Mary'i^ 

ii.  pi.  490. 

€.  An  apprentice  may  now  gain  a  settle- 
ment under  the  binding  and  inhabitation, 
although  the  binding  is  not  by  indenture, 
R.  V.  Mellinghamy  ii.  pi.  492. 

7.  An  infant  may  bind  himself  apprentice  by 
indenture,  because  it  is  for  his  benefit,  and 
though  he  be  a  pauper  in  the  parish  work- 
house at  the  time  of  the  bindmg,  and  the 
parish  officers  pay  the  premium,  yet  it  is 
not  necessary  that  they  snould  sign  the  in- 
denture, nor  that  the  justice  should  as- 
sent thereto,  if  the  pauper  be  not  a  parish 
apprentice  within  the  meaning  of  the  stat. 
45  £Liz.  c.  S.,  Rex  v.  Arundei,     u.  pi.  516. 

8.  But  no  settlement  can  be  gained  by 
bin<Ung  and  inhabitation  unless  the  deed 
be  legally  stamped,  Sal/ord  v.  Storeford^ 

ii.  pi.  491. 
d.  But  an  apprentice  bound  out  by  a  pttbiic 
ckariiy  gains  a  settlement,  though  the  in- 
denture is  not  stamped,  R,  v.  St.  Matthew 
Bethnat  Green,  ii.  pi.  498. 

10.  The  binding  must  be  by  deed,  for  there 
cannot  be  an  apprenticeship  by  parol, 
R,  r.  Mawnan,  i.  pi.  634. 

11.  And  therefore  if  A.  serve  seven  years 
as  an  apprentice,  and  there  be  no  inden- 
tures, he  cannot  gain  a  settlement  either 
as  an  apprentice  or  a  yearly  servant,  R,  v. 
Margram,  ii.  pi.  506. 

IS.  A  settlement  by  apprenticeship  must 
depend  upon  the  legality  of  the  bmding ; 
for  if  the  binding  be  defective,  servitude 
under  it  will  not  enure  as  a  hiring  and 
service^  Salford  v.  Storeford,       ii.  pi.  491. 

13.  And  therefore  where  it  was  agreed  be- 
tween the  pauper  and  a  stone-mason,  that 
the  mason  should  take  him  apprentice  for 
six  years,  and  provide  him  with  meat, 
drink,  washing,  lodging,  and  clothing; 
that  the  pauper  should  work  for  him  as 
bis  apprentice  during  the  time ;  and  that 
indentures  should  be  executed  between 
them  accordingly ;  but  no  such  indentures 
were  ever  executeil ;  the  court  held  that 
be  could  not  gain  any  settlement  by  serv- 
ing the  six  years,  for  he  was  neither  bound 
as  an  apprentice^  nor  hired  as  a  servant, 
M.  v.  Whitchurch  Canonicorum,  ii.  pi.  497. 
Same  point,  Peter  Church  v.  AU  Sainttf 

ii.  pi.  499. 


Same  point,  R.  v.  Hifhnam,  ii.  pi.  501. 
Same  point,  R,  v.  Dttchingham^ 

ii.  pL  ,605. 
Same  point,  R.  v.  Margram,  ii.  pi.  olfS. 

14.  So  where  the  master  and  fatlier  of  a  boy 
agreed,  under  seal,  that  the  master  should 
teach  the  son  the  art  and  rovstery  of 
weaving'^for  five  years»  and  find  utensils, 
and  the  son  should  receive  half  his  earn- 
ing, and  tlie  master  the  other  half,  under 
which  the  boy  served  out  the  time  as  mi 
apprentice;  it  was  held  that  this  agree- 
ment between  the  father  and  the  roaster 
(to  which  the  son  was  no  puty)  not  bind- 
ing the  son,  or  the  father  for  him,  to  any 
service  to  the  master;  but  the  son's  service, 
in  fact,  being  merely  voluntary,  was  no 
apprenticeship  in  point  of  law ;  and,  con- 
sequently, that  no  settlement  could  be 
gained  by  the  son  serving  his  master  under 
such  a  contract,  R,  v.  Cromford^  8  Eatt,  25. 

15.  But  a  contract  of  apprenticeship  may 
be  formed  without  using  the  term  **  ap- 
prentice^'* for  whether  a  contract  be  a 
contract  of  apprenticeship,  or  of  hiring 
and  service,  must  depend  on  the  intention 
of  the  parties,  to  be  collected  from  the 
whole  of  the  agreement,  R,  v.  Laindon, 

i.  pi  507. 

16.  And  therefore  a  contract  under  seal,, 
and  stamped,  to  seiTe  another  for  three 
years  at  so  much  a  week,  the  master  agree- 
ing to  learn  the  other  a  trade,  and  the 
latter  agreeing,  if  he  lost  anv  time  to  the 
prejudice  of  his  master,  to  abate  so  much 
a  day,  constitutes  an  apprenticeship: — 
at  any  rate,  the  pauper  having  served 
under  it  for  more  than  a  year,  gains  a 
settlement  either  as  an  apprentice  or  as  a 
hired  servant,  J?,  v.  Rainham,   ii.  pi.  509. 

17.  But  if  there  be  a  legal  binding  as  an  ap- 
prentice, the  party  by  inhabitation  under 
It  shall  gain  a  settlement,  although  it  is 
for  a  less  term  than  seven  years,  unless  the 
indentures  have  been  vacated  on  this  ac- 
count by  the  parties  themselves,  St,  i\^ 
cholas  V.  Si  Peter* s,  ii.  pi.  49J. 

18.  So,  although  the  binding  be  defective  in 
omitting  part  of  the  form  required  by  the 
43£liz.c.  2.§  5.  R.y.St.Petrox,\\.p\.A96. 

19.  So  a  binding  and  inhabitation  will  gain 
a  settlement,  although  the  apprentice  fee 
be  not  inserted  in  the  indentures  pursuant 
to  the  8  Ann.  c.  9.  §  39. ;  for  that  only- 
subjects  the  master  to  a  forfeiture,  but 
does  not  make  the  indenture  void,  R.  y. 
Korthowram,  ii.  pL  494. 

20.  So  a  settlement  may  be  gainea  where 
the  apprentice  is  bound,  though  the  in- 
denture is  not  executed  by  the  master, 
R,  V.  St.  Peter's-on-the-HUi^      iu  ^U  495. 

81.  Therefore  ^bere  Okxi  \i)i«i&\i  hi^\m>x>:!^ 
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fipprentice  by  the  parish,  and  the  original 
inaenturo  and  its  counterpart  allowed  by 
two  justices,  and  signed  by  the  overseer, 

'  *"lkit  neithfir  the  original  indenture  nor  the 
counterpart  were  executed  by  the  master, 
but  he  received  the  infont  into  his  service 
as  his  apprentice,  and  the  apprentice  con- 
tinued with  him  the  whole  term,  it  was 
held  that  he  thereby  gained  a  settlement, 
R.  ▼.  Fiet/t,  ii.  pi.  500. 

M.  So  B  parisji  apprentice  bound  to  a  mas- 
ter resicung  in  a  different  parish  and  county, 
will  gain  a  settlement  by  inhabiting  40 
days  under  the  indenture,  although  he 
the  apprentice  did  not  sign  the  deed,  /?. 
V.  Si'  NichoUu  NotHnghamt        ii.  pi.  502. 

29,  An  indenture  binding  an  adult  as  an 
apprentice,  but  not  executed  by  such 
adult,  does  not  constitute  the  relation  of 
master  and  apprentice ;  and  no  settlement 
can  be  g;aifiea  under  it,  R,  v.  JRipon, 

ii.pl.  511. 

54,  When  the  master  and  father  or  a  boy 
agreed  under  seal  that  the  master  should 
teach  the  son  the  art  and  mystery  of  weav- 
ing for  five  years,  and  find  utensils,  and 
the  son  should  receive  half  his  earning 
anJ  the  master  the  other  half;  under 
whidi  the  boy  served  out  the  time  as  an 
apprentice :  held,  that  this  agreement  be- 
tween the  &ther  and  master  (to  which  the 
son  was  no  party)  was  not  binding  on  the 
son,  or  the  father  for  him,  to  any  service  to 
the  master ;  but  the  son's  service  in  fact 
being  merely  volvi}tary,wa8  no  apprentice- 
ship in  point  of  Mw,  and  consequently  no 
settlement  could  be  gained  by  the  son 
serving  his  master  under  such  a  contract, 
R,  V.  Craufordf  ii.  pi.  510. 

55.  A  parish  apprentice  cannot  gain  a  settle- 
ment under  indentures  to  which  the  two 
justices  have  assented  separately ;  for  they 
arcy  for  this  defect,  absolutely  void,  R,  v. 
Hanuiall  Ridufare,  "' JP^*  ^^^' 

26.  But  their  assent  thereto  is  sufficiently 
signified  by  one  of  them  first  signinz  it 
alone,  and  being  afterwards  present  when 
the  other  signs  it,  R,  v.  Winwick, 

ii.  pi.  508. 

S7.  After  a  pauper  under  age  had  hired  him- 
self generally  for  a  vear  to  a  brickroaker, 
and  served  part  of  the  time,  they  entered 
into  a  written  contract,  unstamped  and 
without  seal,  whereby  the  pauper  coven- 
anted to  serve  his  master  for  tnree  years 
to  learn  to  make  bricks,  &c.  on  certain 
conditions ;  but  the  master  did  not  bind 
himself  to  teach  him  to  make  them  :  held, 
first,  that  this  contract  was  no  proof  of 
an  apprenticeship  being  in  the  contempla- 
tioD  of  the  parties;  but  only  a  new  hiring  i 
In  the  reJatioa  of  master  and  servant ; 
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and,  secondly,  that  such  contract  being 
void  and  illegal  could  not  (even  if  it  had 
shown  an  intention  in  the  parties  to  con- 
tract for  an  apprenticeship)  have  done 
away  with  the  original  good  contract  of 
hiring  and  service,  R.  v.  Shinjieid, 

ii.  pi.  512. 

28.  Where  the  father  of  the  pauper  con- 
tracted with  J.  S.  that  his  son  snould  be 
with  him,  and  should  work  for  him  for 
two  years,  and  have  what  he  got,  and 
should  allow  2s,  per  week  out  of  his  gains 
to  J.  S.,  viz.  li.  for  teaching  him  the  busi- 
ness of  a  frame-knitter,  Bd,  for  the  rent  of  a 
frame,  and  5^.  for  the  standing :  held,  that 
this  was  a  contract  of  hiring  and  service, 
and  not  an  apprenticeship ;  and  that  the 
son*s  having  served  under  it  was  evidence 
that  he  had  adopted  the  contract  made 
by  his  father ;  and  therefore  he  was  en- 
titled to  a  settlement  by  such  hiring  and 
service,  R.  v.  Burdock,  ii.  pi.  515. 

29.  Where  the  father  agreed  with  R,  that  72. 
should  take  his  son  for  six  years,  to  teach 
him  the  trade  of  a  frame-work  knitter,  and 
he  was  to  allow  R,  9s,  per  week  for  the 
first  three  years  for  teaching  him,  and  his 
board  and  lodging :  held,  that  this  was  a 
defective  contract  of  apprenticeship,  R.  v. 
Mmint  Sorrell,  ii.  pi.  5 1 4. 

50.  Where,  by  a  parol  contract,  the  master 
agreed  to  teach  the  pauper  to  make  stock- 
ings during  the  year,  for  which  he  was 
to  receive  two  guineas,  and  the  pauper 
was  to  have  his  earnings,  paying  his  roas- 
ter fur  the  use  of  the  frame,  &c,  and  the 
pauper  continued  in  the  service  a  year 
and  a  half,  it  was  holden  that  the  pauper 
did  not  gain  a  settlement  by  hiring  and 
service,  R,  v.  Rilborough,  iL  pi.  982. 

51.  Where  the  parish  officers  ,wishing  to  put 
out  a  child  of  the  age  of  nine  years  as  ap- 
prentice, upon  the  refusal  of  his  mother, 
withdrew  her  parish  allowance,  but  two 
years  afterwards  she  not  being  able  to 
support  hhn,  went  to  the  parish  officer 
and  consented  to  her  son's  being  put  out, 
and  by  desire  of  the  parish  officer  chose  a 
master  to  whom  the  parish  officer  agreed 
to  give  three  guineas,  &c.  and  afterwards 
all  the  parties  met  and  went  before  the 
justices,  who,  thinking  that  the  master  had 
already  a  sufficient  number  of  apprentices, 
refused  to  bind  the  son,  whereupon  the 
parish  officer,  declaring  that  if  he  could 
not  have  him  bound  there,  he  would  else- 
where, took  the  parties  to  an  inn,  and  pro- 
cured an  indenture,  which  was  filled  up 
and  executed,  and  the  son,  with  the  mo- 
ther's consent,  bound  himself  for  seven 
years :  held,  that  the  sessions  were  not 
Mrarranted  in  finding  fraud  so  as  to  de- 
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feat  the  settlement  under  the  indenture,  R. 
T.  KilSy,  ii.  pi.  515. 

III. 
Tke  JHme  and  Pl^xce  of  Inkabiiancy, 

58.  An  apprentice  must  reside  40  dayt  as  an 
appmUtee  umdtr  tke  indentures  to  gain  a 
settlement,  AfUsenden  v.  Grhnsficld, 

ii.  pi.  518. 

SS.  And  he  gains  a  settlement  in  that  parish, 
which  he  last  inhabited,  though  at  different 
HmeSf  for  the  space  of  40  days,  B.  v,  Ci^ 
rtncester^  ii.  pi.  591. 

34.  For  inhabitation  at  different  periods,  al- 
though a  new  settlement  has  intervened, 
may  be  connected  so  as  to  make  40  days' 
residence  under  indentures ;  and  the  set- 
tlement, in  such  case,  shall  be  in  the  pa- 
rish in  which  the  apprentice  lodged  the 
last  night,  R,  v.  Sandford,         ii.  pi.  528. 

35.  Therefore  if  an  apprentice  live  with  his 
master  40  days  in  A^  then  40  days  in  J9., 
and  then  one  day  in  A,^  he  is  settled  in 
A^  R.Y.  Brighton,  ii.  pi.  529. 

36.  Where  a  female  apprentice  removed 
with  her  mbtress  into  a  different  parish, 
where  her  mistress  afterwards  lived  with 
her  son4n-law  as  a  lodger,  without  gain- 
ing any  settlement  in  the  parish,  yet  it 
was  held  that  the  apprentice  gained  a 
settlement  therein  by  inhabiting  under  the 
iodentureSy  Sloke  Fleming  v.  Berry  Po' 
meroy,  ii.  pi.  523. 

37.  But  where  a  boy  was  bound  apprentice 
to  a  cobblery  who  rented  a  stall  in  the  pa- 
rish of  St.  Oiavey  but  lodged  at  nights  in 
the  parish  of  St.  GUes^  and  the  apprentice 
lodged  with  his  father  in  the  parish  of 
Wkiicckapei;  it  was  held  that  he  could  not 
gain  a  settlement  in  iS>/.  Olave\  for  the 
cobbler  was  not  an  inhabitant  there  by  vir- 
tue of  his  stall ;  nor  in  the  parish  of  St, 
Giies,  for  the  apprentice  never  lodged 
there;  nor  in  the  parish  of  Whitechapel ; 
ibr  though  he  inhabited  there,  yet  it  was 
not  in  pursuance  of  his  master's  business 
onder  the  indentures,  R,  v.  St.  Olave's 
Jewry ^  ii.  pi.  519. 

3(1.  So  where  the  apprentice  of  a  carpenter 
served  his  master  m  St.  Peter\  but  lived, 
ate,  and  lodged  at  night  with  his  mother 
b  St,  CHa9e\  it  was  held  that  he  did  not 
gun  a  settlement  in  cither  parish,  72.  v.  St. 
Petei^s  on  the  Hilly  ii.  pi.  524. 

89.  If  the  apprentice  of  a  seafaring  man  live 
at  hb  house  in  A.  in  the  day-time,  but  lie 
every  night  on  board  his  master's  vessel  in 
the  parish  of  2?.,  he  gains  no  settlement  in 
il,  because  a  man  can  only  be  suid  to 
tnAoMl    the  place  in   which  he  Yies  or 


I      lodges ;  nor  in  the  parish  of  J?.,  if  it  do  oot 

'      appear  that  his  residence  on  board  the 

ship  was  to  watch  or  to  do  some  other 

service  on  board,  for  and  on  account  of  his 

master,  St.  Mary  Colechurch  v.  RadeUffe^ 

ii.  pi.  580. 

40.  But,  therefore,  where  the  apprentice  of 
a  captain  of  a  ship  belongii^  to  Bridport^ 
served  his  master  on  IxMura  the  ship,  by 
residing  and  lodging  therein  while  she  lay 
in  the  harbour,  for  the  purpose  of  taking 
care  of  the  ship,  and  preventing  the  goods 
on  board  from  being  stolen  or  damaged,  it 
was  held,  that  as  his  residence  was  not 
casual  or  accidental,  but  serviceable  to  his 
master,  he  gained  a  settlement  thereby  in 
Bridport,  R,  v.  Burton  Bradstock, 

iL  pi.  585. 

41.  So  a  sailor-boy  who  hired  himself  by  the 
year  to  the  boatswain  of  the  Chatham 
hulk,  and  laid  and  victualled  continually 
on  board  in  the  river  Medway^  while  she 
lay  at  her  moorings,  swinging  round  with 
the  tide,  was  held,  by  such  residence,  to 
gain  a  settlement  in  the  parish  in  which 
the  hulk  was  stationed,  and  not  in  that  in 
which  his  master  lived  on  shore,  R,  v. 
Friendsbury,  ii.  pi.  401. 

42.  Where  a  master  mariner,  having  no  im- 
mediate occasion  for  his  apprentice's  ser- 
vice, the  vessel  being  then  m  dock,  offered 
either  to  turn  him  over  to  another  master 
for  a  time,  or  let  him  so  back  to  school, 
and  the  apprentice  said  he  would  go  back 
to  school,  and  learn  navigation ;  and  ac- 
cordingly did  so,  and  resided  above  forty 
days  there  :  Held,  that  such  residence  was 
not  a  residence  under  the  indentures,  and 
that  he  did  not  thereby  gain  a  settlement, 
R.  V.  St.  Mary  Bredin,  Canterbury, 

ii.  pi.  535. 

43.  There  must  be  an  inhatntancy  forty 
days ;  for  wiiere  the  apprentice  to  a  hosier 
served  him  in  the  day-time  in  his  open 
shop ;  but,  in  pursuance  of  a  covenant  in 
the  indentures,  had  his  meat,  drink,  wash- 
ing, and  lodging  all  tlie  time  at  hisfaihet's 
house  in  a  different  j}arish,  it  was  held  he 
did  not  cain  a  settlement  in  either  parish, 
althougn  his  master,  pursuant  to  another 
covenant  in  the  indentures,  paid  the  father 
half  a  crown  a  week  in  lieu  of,  and  in  con- 
sideration for,  his  board  and  lodging,  St, 
John  Baptist  v.  St.  James,  ii.  pi.  522. 

44.  But  where  the  master  died,  and  after  the 
a{)prcnticc  had  finished  all  the  work  then 
on  hand,  the  mistress  told  him  that  he 
must  not  stay  with  her;  that  there  was  no 
more  work  to  do ;  and  that  he  might  go 
where  he  thought  proper ;  and  accordingly 
the  apprentice  went  home  U>  Vi\&  ^aXAKt 
for  the  remainder  o(  Vus  time  *,  \l  ^«bV^^ 
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that  he  gamed  a  settlement  in  the  parish 
ia  which  the  master  lived,  R.  v.  Chick ^ 

ii.  pi.  527. 

45*  So  if  an  apprentice,  afler  a  residence 
of  fortv  days,  fall  sick,  and,  on  account 
thereof,  go  home  to  his  father's  house  in  a 
different  parish,  his  settlement  is  in  the 

-  parish  where  his  master  lives,  although  he 
continues  more  than  forty  days  at  his 
father's  house,  and  although,  at  the  time 
of  his  60  going  home,  the  indentures  were 
given  up,  R,  v.  Tichfiddy  ii.  pi.  543. 

46.  For  the  residence  of  an  apprentice  with 
his  father,  mother,  grandmother,  or  other 
relation  or  person  in  a  different  parish 
from  his  master,  on  account  of  tilnesSy 
though  with  the  consent  of  the  master,  is 
not  referable  to  the  apprenticeship,  so  as 
to  gain  him  a  settlement  in  such  parish  ; 
R,  V.  Bamby  in  the  Marshy         ii.  pi.  530. 

47.  But  if  the  residence  of  the  pauper  be 
not  a  casual  residence,  but  a  residence 
provided  by  the  master  at  the  home  of 
the  pauper's  relations,  for  the  purpose  of 
taking  care  of  the  pauper  as  an  apprentice, 
fuch  a  residence  will  gain  him  a  settlement 
under  his  indentures,  R.  v.  Charles, 

ii.  pi.  56S, 

48.  So  where  the  apprentice  of  a  captain  in 
the  coal  trade  havmg  gained  a  settlement 
in  Poole,  knowing  that  his  m^ter,  who 
lived  at  Topsham,  was  become  a  bankrupt 
and  had  absconded,  applied  to  the  agent 
and  consignee  of  the  ship  at  Poole,  for 
money  to  carry  him  back  to  Topsham, 
where  he  went  and  resided  with  his  uncle, 
not  being  able  to  find  his  master  whom  he 
never  saw  or  served  afterwards,  it  was 
held  that  he  gained  no  settlement  in  Tops- 
ham by  this  residence,  because  he  never 
returned  to  his  master's  service  in  that 
parish,  R,  v.  Topsham^  ii.  pi.  531. 

49.  Where  an  apprentice  to  a  ship-owner 
served  on  board  the  ship  as  apprentice  to 
the  owner,  which  ship  was  employed  in  a 
coasting  trade  from  Bridport  Harbour,  and 
the  harbour  was  considered  as  the  home 
of  the  ship,  it  was  held  that  the  apprentice 
gained  a  settlement  in  the  parish  of  which 
the  harbour  was  a  part,  R.  v.  Burdon  Brad- 
stock,  ii.  pi.  525. 

50.  So  where  the  apprentice  to  a  captain  of 
a  ship  in  the  coal  trade,  after  having  served 
three  years,  made  his  last  voyage  from 
Topsham  to  Shields,  and  from  thence  to 
Poole,  where  he  remained  upwards  of  fbrty 
days,  and  slept  eveiy  ni^ht  during  that 
time  on  board  the  ship  as  it  lay  along-side 
the  quay  in  the  port  of  Poole,  it  was  held 
that  he  thereby  gained  a  settlement  in 
Poole;  for  this  is  not  a  casual  or  accidental 

residence,  but  a  residence  in  the  actual 


employ  and  service  of  his  master  in  his 
trade  and  business,  which  in  its  nature  re- 
quired a  shifting  residence,  R,  v.  Topsham, 

ii.  pi. 53 1. 

51.  So  an  apprentice  who  marries  during  his 
term,  serves  his  master  by  day  in  one  pa- 
rbh,  but  sleeps  on  nights  in  a  different 
parish,  gains  a  settlement  where  he  lodges 
the  last  forty  days,  R,  v.  Castleton, 

ii.  pi.  526. 

52.  Therefore  where  Lord  Boston* sgeurdener, 
who  had  served  for  more  than  a  year 
under  a  yearly  hiring,  in  the  parish  of 
Hedsor,  about  ninety-five  days  before  the 
expiration  of  the  fourth  year's  service, 
married  a  woman  of  the  parish  of  Marhw, 
and  from  the  day  of  her  marriage,  and  till 
the  expiration  of  that  year's  service, 
lodged  with  his  wife  in  Marlow  fbrty 
nights,  but  not  successively,  and  did  not 
lodge  forty  nights  elsewhere,  from  the 
time  of  his  marriage  till  the  expiration  of 
the  year,  it  was  held  that  his  settlement 
was  in  Marlow,  R.  v.  Hedsor,    ii.  pi.  405. 

53.  An  apprentice  who  went  to  lodge  at  his 
mother's  in  an  adjoining  parish  to  that  of 
his  master,  for  the  purpose  of  getting 
cured  of  a  disorder,  but  who  continued  to 
serve  his  master  all  the  time  by  goine  of 
errands  for  him,  and  attending  when 
wanted,  gains  a  settlement  by  such  service 
in  the  parish  where  he  lodged^  R.  v.  Strat- 

ford'Upon-Avon,  ii.  pi.  552. 

54.  A  parish  apprentice  and  his  master  being 
both  on  the  permanent  staff  of  the  local 
militia,  in  consequence  of  that  drcum- 
stance  resided  together  with  his  master, 
and  continued  to  serve  him  in  the  parish 
of  B,  for  forty  days :  it  was  held,  that  this 
residence  was  sufficient,  and  that  he  there- 
by acquired  a  settlement  in  B,,  notwith- 
standmg  they  were  both  under  the  control 
of  their  superior  officers  during  the  whole 
time,  R,  v.  Chelmsford,  ii.  pi.  S3S, 

55.  By  an  indenture  of  apprenticeship,  it 
was  stipulated  that  the  master  shouldT pro- 
vide meat,  &c.  during  the  term,  except  in 
the  winter  season,  when  the  ship  to  which 
the  apprentice  belonged  should  be  laid  by 
unrigged,  during  which  time  the  appren- 
tice was  to  be  maintained  by  himself  or 
friends,  the  master  paying  a  compensation. 
Under  this  stipulation  the  apprentice, 
during  the  winter,  resided  with  his  parents 
in  the  township  of  B,  for  more  than  forty 
days,  not  doin^;  any  work  for  his  master 
during  such  residence :  Held,  that  this  was 
not  a  residence  under  the  indenture,  and 
conferred  no  settlement,  R,  v.  Brotton, 

ii.  pi.  537. 

50,  An  apprentice  who  lived    and  worked 

with  his  master  in  the  parish  oiJ,,  went 
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\m  father    in  the  parish  of  R, 
'S^jWTiay,    and     slept    there  every 
«^  0j\d.    Suntia^    (,^ith  his  master's 
't^^J  returned    to  work  on  Monday 
J^jj^^    The  aoprentice  having  returned 
^^^^  ^  ususu    on    a  Monday^  led  his 
V^«>  \ti  tbe  evening  and  never  returned : 
V^i^\]tiat  the  sleeping  in  R.  being  merely 
^  ^vi  o(  indulgence,    and   not  for  the 
^Qiyosie%  of  the    apprenticeship,  was  not 
•niSr^pnt  to   confer    a  settlement,  R.  v. 
Bfeflmi,       _  ^        ii.  pi.  538. 

S7.  AaiDDteutice,  after  serving  most  of  his 
^me  viu  his  master  in  &,  obtains  a  subse- 
4|ueDt  settlement  in  H.  by  serving  another 
maiter  there  for  forty  days,  by  the  direc- 
tioo  of  Ul  ficst  master,  and  bein^  then 
(Ssmiaed  by  bk  second  master,  the  ap- 
prentice, utJinown  to  his  first  master,  and 
without  any  intention  of  returning  into  bb 
lervice  again,  lodged  for  one  night  in  the 
HUDe  parish  of  S.^  and  then  went  and 
worked  in  another  parish  for  a  month, 
till  the  expiration  of  his  term :  held,  that 
the  settlement  was  not  broucht  back  to  jS. 
bf  toch  eaxual  lodging  of  the  apprentice 
there,  12.  T.SmarM^x,  ii.  pL  535. 

M.  Where  an  apprentice,  who  worked  and 
slept  at  his  master's  works  in  C,  at  weekly 
wi^es^  went  with  his  knowledge  on  Satur- 
d^  and  Sundayt  to  i2.,  and  slept  there, 
and  returned  to  his  work  on  Mondays^ 
and  was  received  by  him,  and  on  the  &>- 
inrday  afternoon  before  Shrove  Tuesday 
(having  the  night  before  slept  at  C)  re- 
ceived his  pay,  and  never  returned  again 
to  the  service,  and  slept  that  and  the  fol- 
lowing night  at  R.,  but  on  quittinn  the 
works  on  Saturday  had  not  formed  any 
intention  not  to  return,  nor  had  he  on  the 
Sunday,  nor  could  he  fix  the  time  when  he 
determined  not  to  return :  held,  that  his 
lettlement  was  at  C,  his  service  having 
ended  on  his  quitting  on  Saturday,  R.  v. 
Bibcketler,  ii.  pi.  534, 

5^  A  person  who  has  been  educated  in 
Bridewell  as  an  apprentice  to  one  of  the 
masters  of  the  hospital,  in  the  trade  of 
hemp-dressing,  does  not  gain  a  settlement 
in  the  place  where  that  hospital  is  situated, 
for  it  is  extra-parochial,  ClerkenweU  v. 
Bridewell,  ii.  pi.  5X7. 

IV. 

Duekarging  the  Indentures. 

60.  Indentures  of  apprenticeship  are  not 
discharged  by  the  bankruptcy  of  the  mas- 
ter, BucHnglon  v.  SAepton  Bechamp, 

ii.  pi.  539. 

61.  If  an  apprentice  be  bound  to  A,  for  the 
term  of  seven  years,  and  after  a  service  of 
five  years  the  master,  with  the  consent  of 
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the  apprentice,  deliver  up  the  indenture* 
to  the  father  of  the  apprentice,  this  h  a 
discharge  from  the  apprenticeship,  R,  v. 
St,  Mary  Kallendar,  ii.  pi.  540. 

62.  A  parish  apprentice  after  having  served 
several  years  runs  away,  and  during  hit 
absence  his  master  dies;  after  which,  but 
before  he  comes  of  age,  he  hires  himself  at 
a  servant  to  another  master,  and  serves  the 
vear  before  the  time  of  his  apprenticeship 
nad  expired :  the  apprentice  gams  a  settle- 
ment bj^  this  hiring  and  service ;  for  the 
apprenticeship  was  determined  by  the 
death  of  the  master,  R.  v.  JEakring,, 

ii.  pi.  541. 

65.  Parish  indentures  cannot  be  discnai^ged 
bjr  an  infant  apprentice  and  his  master;  for 
his  consent  for  such  purpose  is  of  no  va- 
lidity, and  the  whole  policy  of  43  Ela.  c  S. 
§  5.  would  be  thereby  defeated^  R.  v. 
Austrey,  ii.  pi.  542. 

64.  For  to  discharge  the  indentures  of  an 
infant  parish  apprentice,  the  assent  of  the 
Justices  and  all  other  parties  is  necessary, 
R.  V.  Langfiam,  ii.  pi.  546. 

65,  Indentures  being  mutually  delivered  up, 
are  thereby  virtuaSy  camcelled,  R.  v.  lUch- 

field,  iL  pi.  54J. 

BS.  A  parish  apprentice  bound  out  until  he 
shall  attain  the  age  of  twenty-four,  agrees 
with  his  master,  after  he  had  atttnned  the 
^ge  of  twenty-one,  to  cancel  the  indentures, 
and  they  were  cancelled  accordingly ;  the 
apprentice  may  aflerwards  gain  a  settle- 
ment by  hiring  and  service,  although  the 
jiariih  officers  did  not  consent  to  the  can- 
celling of  the  indentures,  R,  v.  Ecclesal 

Bieriow,  "•^*  ^^^* 

67.  For  the  assent  of  the  parish  omcers  is 
not  necessary  to  the  cancelling  parish  in- 
dentures, after  the  apprentice  has  attained 
the  age  of  twenty-one ;  and  therefore,  if 
after  that  age  the  apprentice  purchase  of 
the  master  the  remamder  of  his  time,  the 
apprenticeship  is  dissolved,  although  the  in- 
dentures are  neither  delivered  up  nor  can- 
celled, R,  V.  Harburton,  li.  pi.  547. 

68.  But  the  common  indentures  of  an  infant 
apprentice  may  be  discharged,  with  the  con- 
sent of  all  the  parties  concerned,  R,  v. 
Weddington,  ii.  pi.  545. 

69.  S,P,,R.y, St, Marv Kallendar,  ii.  pi.  540. 

70.  It  is  however  doubted  whether  an  infant 
can  discharge  his  indentures ;  but  if  so,  the 
act  of  his  leaving  his  master's  service  and 

going  into  the  service  of  another  does  not 
ischarge  them,  Ashcroft  v.  Bertles, 

ii.  pi.  549. 

71.  Nor  are  they  dissolved  by  his  a^ecing  to 
purchase  the  remainder  of  his  time,  R,  v. 
Chwping  Warden,  ii.  pi.  550. 

72.  Or  by  nb  leaving  h\am«&\je^%wfrr«&«sA 
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going  into  the  king's  service  with  his  mas- 
ter's consent,  R,  v.  Hmdringhanif 

ii.  pi.  548. 
73.  Where  an  infant  bound  himself  appren- 
tice for  seven  years  by  indenture,  to  which 
indenture  he  and  his  master  were  the  only 
parties,  and  afler  serving  some  time,  in 
consequence  of  the  master's  running  away 
and  leaving  him,  procured  the  indenture 
to  be  given  up  to  him  with  the  master's 
consent,  and  afterwards,  during  the  seven 
years,  hired  himself  as  a  yearly  servant,  and 
served  a  year :  held,  that  he  acquired  a 
settlement  by  such  hiring  and  service,  for 
it  was  for  the  infant's  benefit  under  the 
circumstances  that  he  and  his  master 
should  be  at  liberty  to  put  an  end  to  the 
indenture,  R.  v.  Mount  Sorrelly 

ii.  pi.  551. 
"74.  Where  the  mother  of  an  apprentice 
whose  time  had  not  expired,  applied  to  his 
master  to  give  him  up  to  her,  and  the  mas- 
ter having  consented  to  it,  and  all  having 
agreed  to  part,  the  apprentice  went  away ; 
but  the  indenture,  which  was  in  the  hands 
of  a  third  person,  was  never  applied  for  or 
given  up :  Held,  that  the  apprenticeship 
was  not  put  an  end  to  by  this  agreement, 
although  the  master  said  that  he  would 
have  mven  up  the  indenture  if  he  had  had 
it  at  tne  time  in  his  possession,  and  after- 
wards refused  to  take  back  the  apprentice, 
R,  v.  Skeffingtoti,       i.  pi.  660. — li.  pi.  552. 

75.  An  infant  bound  himself  apprentice  for 
seven  years,  and  served  three  of  them ; 
having  then  quarrelled  with  his  master, 
and  the  latter  offered  to  sell  him  the  re- 
mainder of  his  time  for  6^,  the  infant  paid 
the  money,  and  went  away  and  bound 
himself  to  another  master  in  another  pa- 
rish :  held,  that  the  infant  had  no  power 
to  dissolve  the  first  apprenticeship;  the 
second  binding,  therefore,  was  invahd,  and 
no  settlement  could  be  gained  by  service 
under  it,  R,  v.  Great  IVigston,    ii.  pi.  553, 

V. 

0/  Service  with  different  Masters. 

76.  An  apprentice  may  be  bound  a  one  mas- 
ter and  serve  another;  and  he  shall  gain  a 
settlement  in  the  parish  where  the  master 
Jives  with  whom  he  resides,  Holy  Trinity 
V.  Shoreditch^  ii.  pi.  554. 

77.  Therefore  a  service  under  a  hiring  for  a 
year,  part  performed  with  the  originul  mas- 
ter, and  tne  remainder  with  a  stranger  to 
whom  he  had  let  his  farm,  is  good  service, 
if  there  be  no  dissolution  of  the  original 
hiring  for  a  year,  R,  v.  Ivinghoc, 

ii.  pi.  414. 
7S.  So  where  a  farrier,  after  his  apprentice 
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had  served  two  years,  hired  him  out  by  a 
verbal  agreement  to  another  master  in  a 
different  parish,  with  whom  he  served  the 
remaining  five  years  of  his  time,  it  was  held 
a  good  service  under  the  indentures,  and 
that  he  gained  a  settlement  in  the  parish 
in  which  he  inhabited  with  such  second 
master,  St,  CHave's  v.  AUkaUows, 

ii.  pi.  555. 

79.  So  where  a  parish  apprentice,  after  a  ser- 
vice of  forty  days  with  her  first  master, 
was,  by  parol  agreement,  hired  out  to  an- 
other master  in  a  different  parish,  where 
she  resided  and  worked  above  forty  days 
previous  to  the  expiration  of  the  appren- 
ticeship, the  first  master  receiving  her 
wages,  and  providing  her  wini  wearing  ap- 
parel, it  was  held  that  her  settlement  was, 
under  the  indentures,  in  the  second  parish, 
/?.  V.  St,  George's  Hanover  Square, 

ii.  pi.  556. 

80.  Where  a  parish  apprentice  was  assigned 
by  his  original  master  to  J.  S,,  by  an  in- 
strument in  writing,  but  there  was  no  con- 
sent of  two  magistrates:  held,  that  this 
was  not  a  lawful  assignment  under  3SG..7. 
C.57.  §  7.,  but  it  was  sufficient  to  show  the 
consent  of  the  first  master  to  the  service 
to  J,  S.,  and  consequently  such  service 
was  good  as  a  service  under  the  original 
indenture,  and  conferred  a  settlement,  R, 
V.  Barleston,  ii.  pi.  583. 

81.  An  apprentice  assigned  by  his  master's 
widow  before  administration  granted,  and 
turned  over  by  the  assignee  under  a  parol 
agreement  to  a  third  master,  gains  a  settle- 
ment by  service  with  such  third  master, 
under  the  original  indentures,  R.  v.  East 
Bridgford,  ii.  pi.  557. 
S.  P.,  R.  V.  Tavistock,                 ii.  pi.  563. 

82.  A  parish  apprentice  whose  indenture  is 
delivered  to  a  second  master,  and  all  in- 
terest in  the  (fpprentice  relinquished  by  the 
first  master,  by  indorsement  on  the  inden- 
tures, gains  a  settlement  by  residing  with 
such  second  master,  St.  Petrox  v,  StoJke 
Fleming,  ii.  pi.  5^8. 

83.  A  parish  apprentice  is  bound  to  A.,  and 
serves  part  of  his  time;  then  goes,  with 
A*s  consent,  to  live  with  B.;  then  runt 
away,  and  lives  with  his  mother;  is  then 
bound  out  by  B,  to  C,  with  whom  he  re- 
sides the  last  forty  days :  he  gains  a  settle- 
ment in  the  parish  in  which  he  resides  with 
C,  R.  V.  Clapham,  ii.  pi.  559. 

84.  The  master  of  a  parish  apprentice,  not 
having  sufficient  work  to  employ  her,  con- 
sents to  her  hiring  herself  to  another  per- 
son in  a  different  parish,  with  whom  she 
resides  for  above  forty  days,  and  until 
within  eight  days  of  the  expiration  of  her 
apprenticeship,  and  then  returns  to  her 
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first  master ;  she  puns  a  settlement  under 
the  indeotore  with  the  second  master,  R» 
T.  FremngUm,  ii.  pi.  560. 

85.  An  infant  parish  apprentice  cannot  gain 
a  settlement  under  the  indentures,  b^  a 
hiring  and  service  to  a  second  master,  uivon 
a  supposed  dischar^  of  the  indentures, 
thougn  by  the  express  consent  of  the  ori* 
ginal  master,  R.  v  Austrey,        ii.  pi.  561. 

86.  An  apprentice  working  with  several  mas^ 
ters,  under  a  general  licence  by  the  first 
master  to  serve  where  he  would,  gains  no 
settlement  thereby,  St,  Luke^t  v.  St.  Leo- 
nard's, ii.  pi.  562. 

87.  An  infant  parish  apprentice  is  bound  to 
a  widow  in  tne  occupation  of  a  farm,  until 
he  should 'attain  the  age  of  twenty-four 
years^  and  after  he  had  served  about  six 
years,  she  quitted  the  farm  to  her  son,  with 
whom  the  apprentice  continued  to  live  for 
several  years,  and  then  applied  to  his  mas- 
ter to  leave  the  service,  and  the  master 
told  him  he  might  go  where  he  pleased, 
and  be  accordingly  went  to  the  next  sta- 
tute-fair, and  hired  himself  as  a  servant ; 
this  is  not  a  service  under  the  indentures, 
Kotton  y.  Royttone,  ii.  pi.  564. 

88.  Aparish  apprentice  resides  with  his  mas- 
ter tor  two  years ;  is  then  turned  over  to 
t  person  in  another  parish,  where  he  re- 
sides above  forty  days,  but  on  his  becoming 
a  cripple  is  sent  back  to  his  original  mas- 
ter, who  sent  him  to  board  with  his  mo- 
ther, where  he  raided  above  forty  days, 
unable  to  serve  his  master,  and  is  then  dis- 
charged by  the  sessions  as  incapable  of  fur- 
ther service ;  he  gains  a  settlement,  under 
the  indentures,  in  the  parish  in  which  his 
mother  lived,  R,  v.  CliarUs,      ii.  pi.  565. 

89.  But  where  an  apprentice  was  bound  to 
BreaUyy  of  the  parish  of  Sclhi/y  where  he 
had  slept  more  than  forty  nights,  but  slept 
the  last  night  of  his  apprenticeship  at 
Branthy^  at  his  grandmother's,  where  he 
dept  more  than  forty  nights,  in  conse- 
quence oi  his  being  ill  of  a  fever,  but  to 
which  parish  he  went  with  the  consent  of 
his  master,  it  was  held  that  he  gained  no 
settlement  thereby  in  the  grandmother's 
parish,  for  his  residence  there  was  casual, 
and  no  more  referable  to  his  apprentice- 
ship, than  if  he  had  resided  in  an  hospital 
or  prison,  R,  v.  Bamby  in  the  Marsh, 

ii.  pi.  530. 

90.  If  a  master  a^ee  with  his  apprentice  to 
furnish  him  witn  a  loom,  and  permit  him, 
on  the  payment  of  1*.  a-week,  to  work  for 
himself;  a  service  under  this  separation 
with  another  master  in  a  different  parish 
is  a  service  under  the  indentures,  altnough 
the  apprentice  married  in  the  interval,  R, 
V,  Offerton,  n,  pL  S66» 


91.  The  master  o^  a  parish  apprentice,  after 
a  service  of  four  years,  assigned  her  by 

fjarol  to  a  second  master,  with  whom  she 
ived  seven  months,  and  then  ran  away 
and  returned  to  the  parish  in  which  the 
first  master  resided,  and  lived  there  nine 
months  as  a  hired  servant  at  a  public- 
house,  but  without  any  express  consent 
either  of  the  first  or  the  second  master,  but 
both  of  them  knew  that  she  was  living  at 
the  public-house  as  a  servant :  this  is  not 
a  service  under  the  indentures,  for  there 
must  be  the  consent  of  the  master  either 
express  or  implied  in  order  to  an  appren- 
tice's gaining  a  settlement  with  another 
person,  and  the  consent  of  the  master  is 
not  implied  by  his  knowing  where  the  ap- 
prentice resides,  R.  v.  Idrford,  ii.  pi.  567; 
99.  Where  the  master  of  an  apprentice  told 
him  he  had  no  further  occasion  far  him,  and 
he  miaht  go  where  he  pleased,  and  the  ap- 
prentice, hearing  of  another  master,  was 
going  to  him,  and  bang  met  by  his  ori- 
ginal master,  and  asked  where  he  was 
going,  answered  that  he  was  going  to  CTii- 
derhill,  his  new  master ;  to  which  the  mas- 
ter replied,  he  might  go  there  or  where  he 
pleased,  it  was  held  that  this  is  not  such  a 
particular  assent  of  the  original  master  to 
the  service  with  Underhill  as  would  enable 
the  apprentice  thereby  to  gain  a  settle- 
ment, though  the  indentures  were  not  de- 
livered up  or  cancelled,  R,  v.  Crediton, 

ii.  pi.  576 

93.  A  parish  apprentice  was,  before  the 
passing  of  stat.  18  G.  3.  c.  47.  bound  till 
twenty-four,  and  served  till  nearly  attain- 
ing twenty-ooe,  when  his  master,  being 
about  to  leave  the  parish,  and  no  longer 
wanting  his  service,  told  him  that  he  might 
leave  him  and  go  where  he  liked,  and  shifi 
for  himself;  but  if  he  could  not  provide 
for  himself,  he  might  return  to  him ;  upon 
which  he  quitted,  and  when  he  was  about 
four  months  past  twenty-one,  bound  him- 
self by  indenture  as  apprentice  to  another 
master  for  three  years,  and  served  with 
him  for  the  three  years.  Held,  that  he 
did  not  acquire  a  settlement  by  service 
under  the  second  indenture,  R.  v.  Bow^ 

ii.pl.  581. 

94.  So  where  an  apprentice  being  about  to 
marn',  told  his  master  that  he  wished  to 
provide  and  work  for  himself,  to  which  the 
master  consented,  and  said  he  might  do 
the  best  he  could  for  himself,  but  nothing 
was  said  about  the  indentures,  and  they 
were  not  in  fact  delivered  up  or  cancelled ; 
but  he  afterwards  engaged  to  work  with 
another  master,  who  told  the  original  mas- 
ter that  he  had  got  ll\e  aw^ttxvVvi^  ^ex 
work ;  to  whic\\  t\\c  onigiTwi  wvosXsx  «bl- 
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•wered,  /  am  glad  of  it ^  he  wot  a  had  lad, 
and  I  could  make  nothing  of  him ;  it  was 
held  not  such  a  consent  to  the  particular 
service  as  would  confer  a  settlement  with 
the  second  master,  R,  v.  St,  Helen,  Stone^ 
gate,  ii.pl.  577. 

95.  The  roaster  of  several  apprentices,  upon 
his  quitting  business,  proposed  to  assign 
all  his  apprentices,  without  mentioning 
either  their  names  or  number,  to  C,  but 
no  assiffnment  was  ever  made ;  th^  pauper, 
one  of  the  apprentices,  was  afterwards 
hired  by  C.  as  a  servant  for  fifty-one  weeks ; 
and  her  former  master,  on  meeting  her, 
expressed  his  approbation  of  her  having 

gone  into  the  service  of  C. ;  the  sessions 
aving  found  that  there  was  not  a  particu- 
lar assent  of  the  original  master  to  th» 
second  service,  and  therefore  the  relatioa 
of  master  and  apprentice  never  subsisted 
between  C.  and  the  paujper,  this  Court 
thought  the  sessions  well  warranted  in 
that  conclusion,  R,  v.  Athby'de-la^Zouchf 

ii.  pi.  582. 

96.  Before  the  expiration  of  the  term  of  an 
apprenticeship  the  apprentice  asked  his 
mistress's  leave  to  go  into  another  service, 
without  mentioning  where  he  was  going, 
the  mistress  said,  that  she  was  not  against 
it  if  he  could  better  himself.  The  appren- 
tice  then  went  and  hired  himself  to  A.  B.^ 
in  another  parish,  for  a  year,  at  certain 
waffes.  He  then  returned  to  bis  mistress, 
ana  told  her  what  he  had  done,  and  she 
said  that  she  was  not  against  it.  The  ap- 
prentice then  went  to  his  new  place,  and 
lived  with  A,  B,  for  three  months.  Held 
that  the  service  with  A.  B,  was  not  a  ser- 
vice under  the  indenture;  first,  because 
there  was  not  a  particular  assent  of  the 
mistress  to  that  service;  and,  secondly, 
because  the  service  with  A.  B.  was  not  as 
an  apprentice,  but  as  a  servant  under  a 
contract  of  hiring,  R.  v.  Whitchurch, 

ii.  pi.  584. 

97  If  the  master  of  an  apprentice  die,  and 
his  executors,  at  the  pauper's  request, 
agree  that  he  shall  ^  and  live  witn  an- 
other person ;  a  service  of  forty  days  with 
such  person,  before  the  term  of  the  ap- 
prenticeship expires,  gains  a  settlement 
under  the  indentures,  R.  v.  Slockland, 

ii.  pi.  568. 

See  also  R.  v.  Ladoch,  ii.pl.  597. 

98.  The  express  consent  by  parol  of  a  first 
master,  to  a  service  with  a  second  master, 
is,  for  the  purpose  of  settlement,  a  legal 
assignment  of  the  apprentice,  R,  v.  Lang' 
ham,  ii.  pi.  559. 

99.  To  give  a  settlement  by  service  with  an- 
other person,  it  is  sufficient  if  the  consent 


sent  of  the  first  roaster  appear  from  cir- 
cumstances, R,  V.  Bradninch,    ii.  pi.  570. 

100.  The  consent  of  the  first  master  to  a  ser- 
vice with  another  person  is  sufficiently 
expressed  by  his  giving  the  pauper  a  cha- 
racter, R,  V.  St,  Mary  Lambeth, 

ii.  pi.  571. 

101.  An  apprentice  cannot  gain  a  settlement 
by  serving  another'master,  unless  there  be  a 
consent  of  the  original  master  to  the  parti- 
cular service,  for  a  mere  recommendation  is 
not  sufficient,  R,  v.  Sandford^    ii.  pL  572. 

102.  But  it  is  sufficient,  although  the  consent 
of  the  original  master  be  not  given  until 
the  service  with  the  second  master  has 
commenced,  R,  v.  Bradstone,    ii.  pi.  575. 

10'7.  And  if  an  apprentice's  first  master  give 
him  leave  to  get  another  master,  and 
recommend  him  to  a  particular  person  in 
the  same  trade,  and  make  an  agreement 
with  him  accordingly;  a  service  with 
such  second  master  for  two  months  pre- 
vious to  the  first  master's  delivering  up  the 
indentures,  gains  a  settlement  under  the 
indentures,  R,  v.  Holy  TVimty,  Mhwries, 

ii.  pi.  574. 

104.  So  such  a  recommendation  is  sufficient, 
although  the  master  and  the  apprentice 
had  previously  agreed  that  upon  the  pay- 
ment of  a  certain  sum  the  indentures 
should  be  cancelled,  R,  v.  Chipjnng  War- 
den, li.  pi.  550. 

105.  So  where  an  apprentice  offered  his  mas- 
ter a  guinea  to  let  him  off;  to  which  the 
master  agreed,  and  was  also  to  give  him  a 
suit  of  clothes  when  the  guinea  was  paid, 
but  the  indentures  were  not  delivered  up 
or  cancelleS,  and  under  these  circum- 
stances the  apprentice  applied  to  his  ori- 
ginal master  for  leave  to  serve  one  Battis^ 
hill,  who  would  not  take  him  without,  and 
the  master  said  (^  might  go  with  ail  his 
heart,  and  that  it  would  he  a  good  thing  for 
him  to  learn  the  trade ;  on  which  he  went 
into  the  service  of  BatiisltUl,  but  nailer 
paid  his  original  master  the  guinea,  it  was 
held  sufficient  to  support  the  inference 
that  the  original  master  had  assented  to  the 
particular  service,  and,  as  the  guinea  was 
not  paid,  the  indentures  remained  in  force, 
R.  V.  Shebbear,  ii.  pi.  577. 

106.  If  the  consent  of  the  executrix  of  the 
first  master  be  in  writing,  it  must  be 
stamped  as  an  agreement,  to  render  the 
service  with  the  second  master  effectual, 
JB.  V.  St.  PauTs  Bedford,  il  pi.  575. 

VI. 

Of  certificated  Apprentices. 

107.  By  9&  10 Will. ».  c.  11.  "no  person 
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inhalntiiig  under  a  certificate  shall  gain  a 
settlement  by  apprenticeship." 

108,  By  12  Ann.  c.  18.  **  apprentices  to 
certificated  persons  shall  not  thereby  gain 
a  settlement.'* 

109.  By  33  Q,  5.  c.  54.  **  no  apprentice  to  a 
person  certificated  from  a  benefit  society 
shall  thereby  gain  a  settlement," 

1  lO.  An  apprentice  assigned  by  a  certificate- 
man  to  a  master  living  in  another  parish 
gahis  a  settlement,  A.  ▼.  Pelham^ 

ii.  pi.  585. 

111.  But  he  must,  in  such  case,  inhabit  forty 
dajs  under  the  indentures  in  such  other 
parisby  R.t.  Buhojmde^  ii.  {)1. 587. 

1  IS.  So  an  apprentice  who  inhabits  with  his 
master  for  forty  days  under  the  inden- 
tnresy  guns  a  settlement,  altliou^  his 
master  afterwards  obtains  a  certificate, 
i?.  T.  Gjfttkydonf  ii.  pi.  586. 

11J.  But  if  an  apprentice  be  bouna  to  a 
/reemtm^  and  before  a  service  of  forty  days 
under  the  indentures  the  master  receive  a 
certificate,  the  apprentice,  by  the  subse- 
quent service,  cannot  gain  a  settlement. 
Si,  CuMeres  ▼.  fVesibury,         ii.  pi.  588. 

114.  If  a  certificated  man  have  a  son  bom 
under  the  certificate,  and  the  certifying 
parish  bind  out  such  son  as  an  apprentice 
m  a  third  parish,  the'  son,  by  servmg  under 
the  indenture,  gains  a  settlement  in  such 
third  parish,  notwithstanding  his  father's 
certificate,  E.  v.  SiUon^  ii.  pi.  59. 

115.  The  son  of  a  certificated  person  who 
is  bound  an  apprentice  in  the  certificated 
pcrifk,  may,  on  his  indentures  being  can- 
celled, bind  himself  apprentice  in  a  di/- 
fereni  paritk,  and  if  he  gain  a  settlement 

under  the  second  indentures,  he  may  af- 
terwards gain  a  settlement  by  hiring  and 
service  in  the  parish  to  which  his  father 
was  certificatecl,  R,  v.  IVeddington, 

ii.  pi.  591. 

116.  An  apprentice  to  a  certificate-man  in 

A,  removed  voluntarily  with  his  master  to 

B,  where  he  continued  forty  days;  he  af- 
terwards married  a  woman  living  in  C,  but 

^  continued  to  serve  his  master  by  day  in  B. 
and  'to  lodge  with  his  wife  in  C  until  the 
term  of  his  apprenticeship  expired :  and  it 
was  held  that  he  gained  a  settlement  in 
this  case,  notwithstanding  the  certificate, 
J2.  ▼.  SpoUandy  ii.  pi.  589. 

117.  An  apprentice  who  has  served  three 
years  out  of  four  to  SL/reemau  cannot  gain 
a  settlemeut  by  serving  the  remainder  of 
his  time  to  a  certtficate^man,  although  in  a 
difierent  parish,  and  vrith  the  consent  of 
hb  original  master,  Romsey  SL  Michael' t, 

ii.  pi.  590. 

118.  So  where  A,  was  bound  a  parish  ap- 
prentice to  B,  a  certificated  man,  and  was' 
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assigned  by  him  to  C.  afretwum^  living  in 
the  same  parish,  with  whom  he  lived 
more  than  forty  days,  and  it  was  held  that 
he  gained  no  settlement  thereby ;  for  the 
18  Ann.  c.  18.  expressly  says,  '^  that  no 
apprentice  of  any  person  who  is  certifi- 
cated shall  gain  a  settlement  fy  virtue  ef 
such  apprenticeship  or  binding;"  and  as 
A,  could  not  have  gained  a  settlement 
under  J9.,  he  cannot  do  it  under  C.  /  the 
legislature  merely  intending  that  no  act 
whatever  of  this  sort  done  by  a  certificated 
man  should  help  to  burthen  the  parish 
to  which  he  is  certificated,  R.  v.  Himckiey, 

iu  pi.  593. 

119.  If  an  apprentice  be  bound  to  a  certifi- 
cate-man m  the  parish  of  A,  and  the  cer- 
tifying parish  give  the  master  a  new  certi- 
ficate to  the  parish  of  B^  the  apprentice 
gains  a  settlement  by  serving  his  master 
the  last  forty  days  of  his  timem  the  parish 
of -4.  R,  V.  St,  Peter's  Derby,    ii.  pi.  592. 

120.  The  apprentice  of  a  master  living  at  A,^ 
who  has  a  certificate  from  B,,  but  not  deli- 
vered'to  the  parish-officers  of  A,,  may  gain 
a  settlement  by  such  apprenticeship,  R,  v. 
IVentiey,  ii.  pi.  594. 

121.  A  certificate  extends  to  a  wife,  though 
the  marriage  was  after  it  was  sranted,  and 
no  apprentice  of  such  wife  after  the  hus- 
band's death  can  gain  a  settlement  in  the 
certificated  parish,  R,  v.  Hampton^ 

ii.  pi.  595. 

122.  The  son  of  a  certificated  person  cannot 
gain  a  settlement  in  the  certificated  parish 
by  apprenticeship,  though  the  father,  to 
whom  the  certificate  was  given,  died  six 
months  before  the  apprenticeship  expired, 
R.  v.  Alfreton,  ii.  pL  596. 

123.  Nor  can  an  apprentice  to  the  son  of  a 
certificated  person  ^in  a  settlement  by 
such  apprenticeship,  if  his  master  continue 
to  reside  in  the  certificated  parish  with  his 
mother  after  his  father's  death  as  part  of 
her  famil}',  although  he  is  of  age,  and  is 
carrying  on  business  for  himself;  such 
circumstances  not  amounting  to  emancip- 
ation, R,  v.  Sowerby,  ii.  pi.  597. 

VII. 

Evidence  of  Apprenticeship, 

124.  The  sessions  may  receive  parol  evi- 
dence of  an  apprenticeship  in  order  to 
draw  a  conclusion  of  the  fact  that  the 
binding  was  by  indenture,  R.  v.  East 
Knov/e,  ii.  pi.  598. 

125.  Where  the  sessions  presumed  that  an 
indenture  of  apprenticeship  executed  thirty 
years  before,  and  under  wnich  the  appren- 
tice had  regularly  served  his  time  for  seven 
years  when  the  mdewluieN^iiA  %\n^y^  >y^  \» 
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him  and  proved  to  be  lost,  and  when  the 
parish  in  which  he  wat  settled  under  such 
indenture  has  relieved  him  for  the  last 
twelve  years,  was  properly  stamped  in  pro- 
portion to  the  apprentice's  fee  of  12/.  re- 
ceived by  the  master,  the  court  of  king*8 
bench  held  the  presumption  right,  and  con- 
firmed the  juc^ment  of  the  sessions,  al- 
though the  deputy  register  and  comptroller 
of  the  stamp  duties  proved  that  it  did  not 
appear  in  the  office  that  any  such  inden- 
ture had  been  stamped  or  inrolled  during 
that  period,  R,  v.  Long  Buckby, 

i.  pi.  658. 

126.  But  if  the  indenture  be  in  existence, 
the  indenture  itself  must  be  produced ; 
for  bcinff  in  writing,  that  is  the  best  evi- 
dence of  the  fact  of  binding,  R,  v.  Hoi' 
beck,  it.  pi*  599. 

187.  And  therefore,  before  parol  evidence  is 
recdved,  it  must  appear  that  the  inden- 
tures are  destroyea,  or  cannot  be  found 
or  produced,  R.  v.  St,  Helen's^  ii.  pi.  600. 

15^.  A  soldier,  being  examined  under  the 
mutiny  act  respecting  his  settlement,  de- 
posed, that  he  nad  been  bound  an  appren- 
tice to  B.  and  had  lived  with  him  five 
years ;  and  his  wife,  on  her  examination 
by  the  sessions,  deposed,  that  she  had 
heard  him  declare  the  same :  this  exam- 
ination, confirmed  by  the  parol  testimony 
of  his  wife,  is  good  proof  ot  an  apprentice- 
ship, R,Y,St.  MichacPs,  Bath,  li.  pi. 601* 

1S9.  A  respondent  parish  intending,  on  an 
appeal,  to  prove  a  settlement  by  reason  of 
subsisting  mdenturcs,  gave  notice  to  the 
appellants  to  produce  it ;  but,  on  its  being 
produced,  the  respondents  had  no  evi- 
dence to  prove  the  sealing  and  delivery ; 
and  it  was  held,  that  as  the  deed  came  out 
of  the  hands  of  the  opposite  party,  after 
notice  to  produce  it,  it  must  be  taken 
primd  facie  to  have  been  duly  executed, 
R,  V.  Middiezoy,  ii.  pi.  602. 

130.  Parol  evidence  may  be  given  to  shew 
that  indentures  once  existed  and  that  they 
are  lost  or  destroyed,  R,  v.  Castletoriy 

ii.  pi.  603. 

131.  And  then  the  sessions  may  presume  that 
they  were  stamped  and  the  uutjr  paid,  R, 
Badby,  i.  pi.  649. 

132.  An  agreement  between  the  first  and 
second  master  cannot  be  given  in  evidence 
if  not  stamped,  nor  can  parol  evidence 
thereof  be  given,  JR.  v.  St,  PauTty  Bedford, 

ii.  pi.  604. 

133.  But  parol  evidence  of  an  independant 
fact  may  be  received,  though  it  snews  an 
unstamped  agreement  intended  for  an  ap- 
prenticeship, R.  V.  Laindon       ii.  pi.  605. 
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SETTLEMENT  BY  ESTATE. 

I.  TheStatutet. 
II.  The  Ettate. 

III.  The  Value. 

IV.  The  Reiidence, 
V.  Of  CertificaUt. 


I. 

Of  the  Statutes, 

1.  By  9G.  1.  c«7.  §5.  "  no  person  shall  gain 
a  settlement  by  virtue  ot  any  purchase  of 
any  estate  or  interest  whcreot  the  consi- 
deration for  such  purchasedoth  not  amount 
to  the  sum  of  thirty  pounds  bona  fide  paid, 
for  any  larger  or  further  time  than  such 
person  shall  inhabit  such  estate.'' 


»> 


II. 

Of  the  Estate, 

3.  An  estate  for  life  or  of  inheritance,  though 
under  ten  pounds  a-year,  will,  by  a  resi- 
dence thereon  of  forty  days,  give  a  settle- 
ment, Harrow  v.  Edgware,        ii.  pi.  608. 

5.  If  a  man  die  possessed  of  a  lease  for  years, 
and  his  next  of  kin  enter  and  reside  upon 
the  demised  premises,  he  does  not  thereby 
gain  a  settlement  until  forty  days  after 
confirmation  of  his  title  by  obtaining  let- 
ters of  administration.  South  Sydenham  v. 
Lamerton,  ii.  pi.  612.  n. 

4.  A  sole  next  of  kin  has  such  an  equitable 
interest  in  a  leasehold  tenement  of^the  in- 
testate, that  she  ^ns  a  settlement  by  re- 
siding forty  days  in  the  same  parish,  after 
the  intestate's  death,  before  administratioa 
granted  to  her,  R.  v.  Horsley,     ii  pi.  646. 

5.  Where  an  emancipated  son  lived  with  hit 
father  in  a  cottage  of  the  yearly  value  of 
oOs.,  and  worked  as  a  day  labourer  for 
himself,  of  which  house  his  father  then  and 
for  many  years  before  was  possessed  for 
the  residue  of  a  term  of  years  determin- 
able on  lives,  and  whereof  he  died  so  pos- 
sessed without  a  will,  and  the  son,  after 
the  death  of  his  father,  and  having  a  bro- 
ther then  living,  with  whom  he  divided 
the  effects,  continued  to  live  on  the  estate 
for  many  years,  but  did  not  take  out  letters 
of  administration  until  after  the  lease  ex- 
pired, it  was  held  he  did  not  thereby  gain 
a  settlement ;  for  not  having  taken  out 
administration,  his  right  to  the  estate  never 
vested,  and  there  was  no  time  during  the 
continuance  of  the  lease  that  he  was  forty 
days  irremovable,  R.  v.  Wid worthy, 

ii.  pi. 6 IS. 

6.  So  where  an  estate  was  demised  to  A.,  his 
executors,  administrators,  and  assiens,  for 
ninety-nine  years,  if  the  said  A,  and  B.  his 
wife,  and  C.  his  brother,  or  any  or  either 
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of  them,  should  §o  lone  live;  and  A,  died 
intestate,  leavinj;  B.  his  wife,  and  four 
children;  and  B,  the  wife,  after  a  resi- 
dence of  forty  days,  sold  the  remainder  of 
the  term,  and  after  such  sale  took  out  ad- 
ministration  of  the  estate  and  effects  of 
her  husband ;  the  court  held,  that  as  the 

*  children  were  entitled  to  two-thirds,  the 
widow  was  not  properly,  and  in  the  sense 
of  the  cases,  the  sole  ntxi  of  kin  ;  and  the 
whole  interest  not  vesting  m  her  for  her 
own  use,  she  did  not  gain  a  settlement  by 
reridence  on  this  estate,  as  she  had  not 
taken  out  letters  of  administration  to  her 
hofbaod  while  it  continued  in  her  posses - 
oon,  J2.  T.  North  Currif^  ii.  pi.  681. 

7.  And  where  a  father  died  intestate,  leaving 
six  children,  and  was  at  the  time  of  his 
death  possessed  of  a  tenement  for  the  re- 
mainder of  a  term  of  ninety- nine  years  de- 
terminable on  the  death  ot  himself  and  his 
eldest  daughter  then  living,  and  the  daugh- 
ter took  possession  of  the  estate,  and  re- 
■ded  thereon  for  more  than  forty  days, 
bat  neither  she  nor  any  otber  person  ever 
administered  to  the  estate  and  effects  of 
her  &ther ;  the  Court  said,  that  there  is  a 
great  diflerence  between  a  sole  next  of  kin, 
and  where  several  persons  in  equal  degree 
have  all  of  them  an  equal  right,  R,  v.  Cold- 
AskUn^  ii.  pi.  617. 

I.  But  this  point  does  not  appear  to  be  set- 
tled ;  for  by  Ashhubst,  Justice  in  E.  v. 
Xortk  Curry f  more  has  not  be  said  at  any 
time  by  the  Court,  even  in  the  case  of  one 
solely  entitled  in  every  sense,  than  that 
aich  a  case  would  deserve  consideration, 
R.  T.  North  Curry 9  ii.  pi.  621. 

9.  If  a  widow  become  possessed  of  the  re* 
mainder  of  a  long  term  of  years  as  admi- 
nistratrix of  her  niisband,  and  demise  the 
the  premises,  except "  one  bay  of  building 
with  a  leaftowe  for  a  habitation  for  her- 
lelf,"  for  twentv-four  years,  at  a  pepper- 
corn rent,  and  live  in  the  part  of  the  pre- 
mises so  reserved  and  raarry  again ;  her 
husband  gains  a  settlement  by  residing 
forty  days  on  this  part  of  the  estate,  Murs- 
ley  V.  Grandborough,  ii.  pi.  609. 

10.  If  -a  house  be  vested  in  trustees  to  the 
separate  use  of  a  wife,  with  the  usual 
clause  that  her  receipt  shall  be  a  discharge 
to  the  trustees  for  the  rents  and  profits, 
and  that  the  rents  should  not  be  subject  to 
the  husband's  debts,  yet  the  husband  gains 
a  settlement  by  residmg  forty  days  on  this 
estate,  R,  v.  Offchurchy  ii.  pi.  656. 

II.  So  also  where  the  pauper  married  a  wo- 
man who  was  then  and  had  been  three 
years  before  in  possession  of  a  house  and 
garden,  which  had  been  given  to  her  by^ 
deed  hy  a  fiiend  who  had  been  owner  of 
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the  premises  for  upwards  of  thirty  years 
before,  and  in  which  the  pauper  and  his 
wife  lived  for  seventeen  years  after  their 
marriage,  without  paying  any  rent  or  be- 
ing interrupted  in  the  enjoyment  of  it  by 
the  lord  of^the  manor  or  any  other  person, 
it  was  held  that  he  gained  a  settlement  by 
residing  on  this  estate,  RJBrangwyn^ 

ii.  pi.  635. 

13.  But  a  mere  right  of  dower  will  not  give 

a  settlement  to  a  second  husband,  R,  v. 

Paintwick,  ii.  pi.  637. 

13.  So  the  executor  of  a  tenant  from  year 
to  year,  of  an  estate  under  10/.  a-year,  may 
gain  a  settlement  by  residing  on  it  forty 
days,  though  he  do  not  prove  the  will,  R, 
v.  Stone,  ii.  pi.  640. 

1 4.  A  man  possessed  of  a  term  o£  years  de- 
vised the  premises,  and  all  his  other  estate, 
both  real  and  personal,  to  his  son,  hit 
heirs,  executors,  administrators,  and  as- 
signs, on  condition  that  he  pay  a  certain 
annuity  to  his  mother,  and  made  his  son 
sole  executor;  the  son,  after  probate  of 
the  will,  gains  a  settlement  by  a  residence 
of  forty  days  on  the  leasehold  premises, 
although  it  do  not  appear  that  the  annuity 
was  paid,  R,  v.  Sundrish,  ii.  pi.  61 1 . 

1 5.  But  where  the  pauper's  grandmother  had 
left  him  an  annuity  of  loL  payable  out  of 
her  estate,  and  died  possessed  of  personals 
to  the  amount  of  33/.  and  an  estate  for 
years  determined  on  his  mother's  death ; 
his  residence  on  such  estate  gains  no  set- 
tlement, R.  V.  Stockley  Pomroy, 

ii.  pi.  626. 

16.  But  the  family  of  a  man  who  has  an  es- 
tate from  year  to  year  cannot  be  removed 
therefrom  while  his  interest  continues, 
R.  V.  Leeds,  ii.  pi.  613. 

17.  But  the  remainder  of  a  term  purchased 
for  47/.  is  a  sufficient  estate  to  confer  a 
settlement,  R,  v.  Stainfieid,        ii.  pi.  614. 

18.  But  a  wife  in  such  case  cannot  be  re- 
moved, although  the  estate  on  which  she 
resides  is  not  her  own,  but  her  husband's, 
R,  V.  Aythrop  Roodina,  ii.  pi.  616. 

19.  The  son  and  heir  ofa  tenant  by  courtesy 
of  an  estate  of  4/.  a-year  cannot,  after  his 
father's  death,  be  removed  from  his  resi- 
dence on  such  estate  to  another  place  of 
settlement  which  his  father  had  gained  by 
renting  a  tenement  of  above  10/.  a-year, 
R,  V.  Hasfield,  iu  pi.  613. 

20.  So  if  a  man  devise  an  estate  to  trustees 
to  be  sold  to  pay  debts,  and  to  divide  the 
surplus,  if  any,  between  A*,  B.,  and  C ; 
A,  has  an  eouituble  interest  in  the  estate, 
and  by  resiaing  thereon  forty  days  gains  a 
settlement,  R.  v.  Wiveiingham, 

ii.  9I.  63 1 » 

31,  The  widow  of  a  man  vi\xo  OSicb  %«w6fcdL  ^l 
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a  hoase  gains  a  settlement  by  residing 
thereon  for  forty  days  in  right  of  her  dower, 
R.  V.  Painswick,  ii.  pi.  627. 

58.  A  widow,  before  assignment  of  dower, 
has  not  such  an  interest  in  the  land  of 
which  she  is  dowable  as  to  be  irremovable 
from  the  parish  in  which  the  land  lies, 
R.  ▼.  Nbrthweald  Bassett,  ii.  pi.  662. 

59.  A,  purchased  a  cottage  with  a  small  piece 
of  ground  for  five  pounds,  and  lived  in  it 
with  his  fieunily  under  a  certificate  till  his 
death,  leaving  his  widow  and  four  children 
in  the  premises,  where  they  afterwards  re- 
sided for  ten  weeks,  the  eldest  son  being 
nineteen  years  of  age,  when  being  seized 
with  the  small  pox,  the  widow  became 
chargeable  to  the  parish,  and  it  was  held 
that  the  parish  was  bound  to  maintain  her ; 
for  that  she  was  residing  irremovably  on 
this  estate  for  more  than  forty  days,  which 
gave  her  a  settlement  in  the  parish,  B,  v. 
Long  WiUenham,  ii.  pi.  55, 

24.  A  woman,  on  her  marriage  with  the  copy- 
holder of  a  manor  where  widows  are  en- 
titled to  freebencht  gave  a  bond  that  the 
ion  of  her  intend^  husband  by  a  former 
wife  should  have  possession  of  part  of  the 
copyhold  estate  after  the  death  of  her  hus- 
band, on  condition  of  hb  repairing  the 
part  of  the  house  reserved  for  her;  and 
after  the  death  of  her  husband  delivered 
up  the  possession  to  the  son  according  to 
the  bond ;  the  son  gained  a  settlement  by 
forty  days'  residence  on  this  estate,  B,  v 
Lopen,  ii.  pi.  635. 

95.  If  a  man  build  a  cottage  upon  a  waste 
without  licence,  and  afler  thirty  years'  en- 
joyment without  any  molestation  from  the 
lord  of  the  manor,  it  descends  to  his 
daughter,  she,  or,  if  married,  her  husband, 
fains  a  settlement  by  residing  thereon  for 
forty  days,  although  there  appear  to  have 
been  no  original  grant  of  the  ground  on 
which  the  cottage  was  erected,  Ashbrittle 
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ii.  pi.  6 10. 

56.  So  where  a  son  continued,  after  the 
death  of  his  father,  thirty  years  in  pos- 
session of  a  cottage  built  on  the  waste, 
paying  an  acknowledgment  of  2t,  6d,  a- 
year  to  the  lord,  it  was  held  he  thereby 
^ned  a  settlement,  although  the  posses- 
sion was  not  adverse,  B.  v.  Garway, 

ii.  pi.  623. 

57.  So  where  a  man  without  licence  built  a 
cottage  on  the  waste,  and  lived  in  it  nine- 
teen years  and  a  half  without  interruption, 
and  a  year  afterwards  was  eiccted  by  a 
mortgagee  to  whom  he  had  pledged  it  for 
15^,  and  then  sold  it,  it  was  held  that  he 
gfuned  a  settlement  by  residing  on  this  es- 
tate for  forty  days,  ai'ter  he  had  been  in 


possession  of  it  for  twenty  years,  jR.  v. 
BUion,  ii.  pi.  624. 

Same  point,  B.  v.  Brungwyn,    ii.  pi.  625. 

28.  So  a  cottage  built  on  a  spot  of  ground 
given  to  the  father  of  the  pauper,  and 
which  had  continued  uninterruptedly  in 
the  family  near  twenty  years,  is  a  sufficient 
estate  to  confer  a  settlement,  72.  v.  Batter* 
ton,  ii.  pi.  641. 

29.  If  the  mortgagee  of  several  houses,  alter 
recovering  possession  in  ejectment,  permit 
the  mortgagor  to  inhabit  one  of  them  for  a 
particular  purpose,  the  mortgagor  gains  no 
settlement  by  such  residence,  for  he  was 
not  in  possession  as  mortgagor,  B.  v. 
Catheringfon,  ii.  pi.  638. 

30.  If  a  man  who  is  insolvent  has  conveyed 
his  estate  to  trustees  for  the  payment  of 
his  debts,  and  afterwards,  before  the  trust 
is  performed  get  fraudulently  into  pos- 
session, a  residence  of  forty  days  will  not 
gain  a  settlement,  B,  v.  St.  MichaePi, 
Bath,  ii.  pi.  629. 

31.  A  cottage  was  leased  for  99  years,  de- 
terminable on  lives,  purchased  by  the  pau- 
per's wife  before  marriage,  and  in  the 
lifetime  of  her  first  husband,  conveyed 
by  them  to  a  trustee,  in  trust  that  he 
should  by  sale  or  mortgage  raise  10/.  for 
the  benefit  of  the  parish,  by  whom  the 
family  had  been  before  relieved  to  that 
amount,  interest  and  charges,  and  after 
paymentof  the  same  in  trust  to  reassign  the 
premises :  the  parties  always  continued  in 
possession,  ancl  it  did  not  appear  whether 
the  money  was  ever  paid,  or  what  Mras  the 
value  of  the  cottage,  and  it  was  held  that 
on  the  death  of  the  first  husband,  the  pau- 
per, who  married  the  widow,  gained  a 
settlement  by  residing  forty  days  in  the 
cottage  of  which  she  had  retained  the  pos- 
session ;  for  the  conveyance  amounts  to  no 
more  than  a  mortgage ;  and  the  mortgagor 
continued  in  possession  without  fraud,  A. 
V.  Edington,  iL  pL  643. 

32.  But  wnere  a  pauper  purchased  a  lease- 
hold tenement  for  less  tnan  30/.,  and  after- 
wards conveyed  the  whole  term  to  one  in 
trust  to  let  the  premises,  and  out  of  the 
rents  and  profits  to  repay  himself  10/.  ad- 
vanced thereon,  and  then  to  apply  the 
rents  and  profits  to  the  separate  use  of  the 
pauper's  wife  during  her  life,  and  aftei^ 
wards  to  the  paupers  own  use  for  life,  if 
he  survived  her,  and  afterwards  amongst 
their  children,  and  the  trustee  sufiered  the 

J>auper  to  continue  to  reside  in  the  house 
or  above  forty  davs,  until  becomiiw 
chargeable  to  the  |>ansh,  he  was  remov^ 
it  was  held  that  he  gained  no  settlement 
by  such  residence ;  for  he  had  no  remain* 
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ins  interest  in  him  at  the  time,  but  at  most 
a  doubtful  and  contingent  future  interest, 
it  being  uncertain  whether  the  10/.  would 
be  ever  paid  ofl^  and  even  if  it  were,  it 
would  not  give  him  any  right  to  reside  upon 
the  premises,  R.  v.  Tarrant  Launceston, 

ii.  pi.  644. 
S5.  Before  the  statute  9  0. 1.  c.  7.  §  5.  a  per- 
son admitted  into  a  copyhold  for  life, 
though  onlv  worth  25s.  a-year,  gained  a 
settlement  by  residing  on  such  estate  for 
forty  days,  Harrow  v.  Edgeware, 

ii.  pi.  608. 
34.  But  since  the  statute,  where  the  father 
of  the  pauper  surrendered  to  him  a  copy- 
hold estate  of  25s.  a^year,  to  which  he  was 
admitted  and  lived  upon  it  for  a  year,  it 
W3»held  to  be  a  purchase,  though  the  party 
paid  no  money  for  it,  and  therefore  that 
his  residence  Uiereon  did  not  gain  him  a 
settlement,  R.  v.  Sawbridgeworth, 

ii  pi.  637.  n. 
75.  But  the  principle  upon  which  this  case 
was  detemined  is  denied,  E.  v.  Ufton, 

ii.  pi.  637. 
36.  A  grant  of  a  copyhold  with  is.  fine.  Is. 
heriot,  and  Is.  rent,  is  a  purchase  within 
€G.l.  c.7.  $  1.,  i2.  V.  Warbl'mgton, 

ii.  pi.  634, 
57.  The  mother  of  an  infant  copyholder 
under  14,  was  holden  to  be  guardian  by 
law  of  the  copyhold,  there  being  no  cus- 
tom of  the  manor  for  appointing  a  guar- 
dian, and  therefore  entitled  to  reside  irre- 
moveably  on  the  estate,  R.y.  IVUby, 

ii.  pi.  652. 
38.  The  taking  a  grant  of  a  licence  from  the 
lord  of  a  manor  to  erect  a  cottage  on  a 
piece  of  land,  rendering  an  aunual  rent  of 
lOs.  €d.  as  a  quit-rent,  and  also  a  grant  of 
a  licence  to  inclose  a  piece  of  ground  for 
a  garden  to  the  said  cottage,  both  being 
parts  of  the  waste,  and  building  a  cottage 
thereon,  and  residing  in  it  a  year  and  half, 
were  held  not  to  confer  a  settlement;  this 
bdng  a  licence  only,  and  not  a  grant  of  any 
inetrest  in  land,  R.  v.  Horndon'on-ihe-HUl, 

ii.  pi.  654. 
59.  A.  built  a  house  on  the  waste  of  a  manor 
by  licence  from  the  lord,  resided  in  it  two 
years,  and  then  sold  it  to  B.    The  latter 
sold  it  to  C  for  30/.,  but  no  conveyance 
was  executed.    C.  resided  in  it  five  years, 
and  paid  Is.  per  annum  rent  to  the  lord, 
and  then  sold  his  interest.     No  adverse 
claim  was  made :  Held  that  though  C.  paid 
a  consideration  of  30/.  when  he  purchased 
his  interest,  he  did  not  acquire  by  pur- 
chase an  interest  or  estate  sufficient  to 
confer  a  settlement  within  stat.  9  G.  1 .  c.  7. 
is.  R.y.HagwortAmgham,         ii.  pi. €60. 
40.  Where  there  is  no  custom  for  that  pur- 


pose, the  lord  of  a  manor  cannot  make  a 
new  grant  of  a  copyhold  ,*  and  if  he  docs, 
the  grantee  acquires  thereby  no  settlement 
by  estate .-  held  also,  that  a  grant  by  the 
law  of  copyhold  land,  paying  a  yeariy  rent 
of  2f.  6d.  (which  rent  in  a  subsequent  part 
was  called  a  quit-rent)  is  a  purchase  with- 
in 6Geo.  1.  c.  7.,  and  being  under  30^ 
confers  no  settlement,  R.  v,  Homchurch^ 

iL  pi.  657. 

4 1 .  One  who  is  resident  on  an  estate  granted 
to  him  for  lives,  in  consideration  of  two 
guineas  fine,  and  one  shilling  rent,  cannot 
be  removed  therefrom  though  actually 
chargeable;  but  it  seems  that  he  cannot 
gain  a  settlement  by  forty  days  residence 
as  on  his  own  estate  under  9  G.  1.  c7.  §5. 
the  consideration  being  under  30/.  R.  ▼. 
Martlofy  ii.  pi.  645. 

43.  A  conveyance  from  a  father  to  his 
daughter,  in  consideration  of  natural  love 
and  affection,  of  the  residue  of  a  term,  is 
not  a  purchase  within  9G.  1.  c.  7.  and, 
therefore,  a  residence  thereon  of  forty  days 
will  gain  a  settlement,  although  the  origi- 
nal consideration  paid  by  the  father  was 
only  20f.,  R.  V.  Marwood,        ii.  |)1.  615. 

43.  For  the  9  G.i.  c.7.  §  3.  was  only  intend- 
ed to  prevent  persons  who  made  small 
purchases  for  pecuniary  considerations 
from  gaining  a  settlement,  but  a  donation 
from  a  father  to  a  child,  does  not  come 
within  the  statute,  and  therefore  a  gifl  in 
consideration  of  natural  love  and  affection 
and  of  ten  pounds,  the  estate  being  worth 
fifly,  is  not  a  purchase  within  it,  R.  v. 
Ufton,  ii.  pi.  637. 

And  R.  V.  Ingleion,  ii.  pi.  621. 

44.  So  if  a  woman  purchase  an  estate  under 
30/.  and  marry,  it  is  sufficient  to  give  an 
original  settlement  to  the  husband,  and  a 
derivative  settlement  to  the  wife,  although 
insufficient  ta  have  given  her  one  in  her 
own  right,  R.  v.  limington,         ii.  pi.  622. 

'45.  A  devise  is  not  a  purchase  within  9  G.  1 . 
c.  7.;  and  therefore  if  an  estate  be  devised 
to  the  wife  of  a  certificate-man  for  her  life, 
and  they  enter  into  and  reside  upon  the 
same,  they  thereby  gain  a  settlement,  R, 
y.Shenslon,  ii.  pi.  618. 

46.  A  father  having  purchased  a  tenement 
fur  less  than  30/.  devised  in  trust  to  be  let 
to  farm  during  his  daughter's  life,  and  to 
pay  her  the  rents  after  deducting  the  ex- 
pen  ces  :  held  that  by  forty  days  residence 

j  thereon,  by  permission  of  the  trustee, after 
her  f ather  s  death,  she  gained  a  settlement, 
R.  V.  Holm  East  Waver  Quarter, 

ii.  pi.  650. 

47.  So  the  remainder  of  a  term  of  years 

;      devised  to  four  executors,  is  «l  wSfofeTvX. 
1     estate  to  give  any  o^  lYitm  '^Yio  t«sA^ 


SeUlemeni  by  EitMie.] 


DIGEST. 


[n.  0/  the  Estate. 


thereon  for  forty  days,  a  settlement  in  the 
parish^  R,  v.  Uttoxeter,  ii.  pi.  620. 

48.  So  also  where  a  person  was  possessed  of 
cottage  and  six  acres  of  land,  under  the 
yearly  value  of  10/.  which  he  held  as  tc 
nant  from  year  to  year,  and  die^,  making 
Ae pauper  his  executor  in  trust  to  divide 
the  property  among  the  testator's  children, 
and  the  executor  entered  and  resided  on 
the  premises,  it  was  held  a  sufficient  estate 
to  g^n  him  a  settlement  in  the  parish,  R.v. 
Stone,  ii.  pi.  640. 

49.  So  a  cottage  devised  to  a  son  with 
directions  that  his  father  and  sister  should 
have  feee  liberty  to  dwell  therein  during 
their  livesy  is  a  sufficient  estate,  R,  v.  Wo- 
bum,  ii.  pi.  628. 

50.  The  surrender  of  an  old  lease  whicli  had 
been  many  years  in  the  family,  and  the 
taking  of  a  new  one,  is  not  a  purchase 
within  9  G.  1.  c.  7.  R*  v.  Tarrant  Launcet' 
ton,  ii.  pi.  632. 

51.  A  conveyance  after  maraiage  bvthe  wife's 
father  to  the  husband  only,  of  an  estate 
under  the  value  of  30/..  it  appearing  to  be 
grounded  on  natural  affiiction,  and  in- 
tended for  the  use  of  both  husband  and 
wife,  is  not  a  purchase  within  thc9G.  1. 
c.  7.  §  5,,  R.  v.  Charlton,  ii.  pi.  633. 

52.  A  conveyance  from  a  father  to  a  son  in 
consideration  of  natural  love  and  affection, 
AND  ten  pounds,  is  not  a  purchase  within 
9  G.  1.  C.7.,  R.  V.  Ufton,  ii.  pi.  637. 

55>  A  voluntary  grant  for  life  of  a  customary 
cottage  to  a  daughter,  is  a  sufficient  estate, 
though  of  only  4/.  a-ycar  value,  R,  v. 
Inslcton,  ii.  pi.  621. 

54.  it  A.  residing  on  a  cottage  of  his  own, 
^rant  it  by  lease  end  release  to  R.  in  fce^ 
m  consideration  of  36l,,  with  a  proviso 
"  tliat  A.  shall  live  and  occupy  the  said 
cottage  with  the  appurtenances,  as  he 
theretofore  had  done,  and  then  did,  for 
life  ;*'  B.  only  takes  a  remainder  after  an 
estate  for  life  in  A. ;  and  therefore  has  not 
such  an  interest  during  A.*s  life  as  will  en- 
able him  to  gain  a  settlement  by  a  resi* 
dence  on  the  estate;  for  by  the  word 
"  occupy"  in  the  proviso  the  whole  estate 
is  reserved  to  A.,  R,  v.  Eatington, 

ii.  pi.  630. 

B5,  An  estate  belonging  to  the  grandfather 
of  a  pauper  whose  mother  on  her  father's 
death  never  reduces  it  into  possession, 
gives  a  settlement  to  lier  son,  who  on  her 
death  takes  the  estate  in  fee,  but  not  to 
her  husband,  who  does  not  take  as  tenant 
by  the  courtesy,  R*  v.  Great  Farringdon, 

ii.  pi.  642. 

S6»  An  estate  of  above  30/.   though  pur- 
chased with  borrowed  money,  is  sufficient, 
J^.  y,  Tffdford,  ii.  pi.  666. 


57.  Thus  where  A,  agreed  to  purchase  a 
copyhold  estate  of  B,  for  60/.  which  was 
then  mortgaged  to  C,  for  50/.  and  he  paid 
the  10/.  and  was  admitted  subject  to  the 
mortgage  interest  in  C,  and  afterwards 
borrowed  50/.  of  D.  and  pmd  off*  the 
mortgage,  and  then  mortgaged  the  estate 
to  D.  for  the  50/.,  it  was  held  that  A. 
gained  a  settlement  by  residing  thereon  for 
for  forty  days^  R.  v.  Chailey,      ii.  pi.  671. 

58.  A  guardian  in  soccage,  residing  on  the 
ward's  estate  for  forty  days,  gains  a  settle- 
ment in  the  parish ;  anci  crnnpt  be  re- 
moved from  the  possession  of  it  at  any 
time,  R,  v.  Oakley,  ii.  pi.  647. 

59.  There  cannot  be  a  guardian  in  soccage 
of  an  equitable  estate ;  and  therefore 
where  a  pauper  married  the  widow  of  a 
man  who  nad  paid  for  and  been  let  into 
possession  of  a  freehold  cottage,  and  had 
died  leaving  a  daughter,  but  without  hav- 
ing hud  any  Iceal  conveyance  executed  to 
him  in  his  lifetime ;  it  was  holden  that  the 
pauper's  residence  in  the  cottage  for  forty 
days  did  not  confer  a  settlement  on  him, 
the  widow  not  being  o;uardian  in  soccage 
to  the  daughter.  Held  also,  that  the  court 
will  not  tiike  notice  of  doubtful  equitable 
estates,  R,  v.  Toddington,  ii.  pi.  656. 

60.  Devise  to  the  use  of  trustees  in  fee, 
in  trust  (afler  payment  of  debts)  to  receive 
the  rents  for  the  benefit  of  her  brother 
M.  S.,  his  wife  and  children,  all  or  any  of 
them,  during  his  life,  as  they  should  think 
proper,  and  after  his  decease  in  trust  for 
ner  nephew,  &c.  Held  that  Jif.  S,  who, 
after  the  death  of  the  testatrix,  by  per- 
mission of  the  trustees,  occupied  until 
his  death  a  cottage  in  the  township  where 
the  lands  were  situated,  did  not  acquire  a 
settlement  thereby,  the  rents  and  profits  of 
the  said  lands  having  been  insufficient  to 
pay  testatrix's  debts,  and  M.  S,  at  the  tes- 
tatrix's decease,  and  from  that  time  until 
his  own  decease  being  an  uncertificated 
bankrupt,  R,  v.  Darlington,       ii.  pi.  655. 

61.  Where  trustees  of  lands  held  in  trust  to 
pay  40s,  per  annum  out  of  the  rents  to 
the  poor,  and  the  residue  to  a  schoolmas- 
ter to  be  nominated  by  them,  nominate  a 
schoolmaster  by  an  agreement,  by  which 
they  are  to  pay  a  salary  less  than  such  rctt* 
due :  held  that  such  appointment,  though 
irregular  in  its  form  under  the  will,  is  taT" 
ficient  to  give  him  a  life-interest  in  the 
school-house,  &c.  of  which  he  was  put  in 
possession,  and  to  enable  him  to  gain  a 
settlement  by  residence  thereon ;  and  the 
finding  of  the  sessions  "  that  the  appoint- 
ment v/BS  fraudulent*^  must  be  understood 
as  referring  to  the  fraudulent  withholding 
by  the  trustees  of  part  of  the  rents  from 
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the  tchooIaMMer,  and  not  at  imputing 
fnuid  to  the  ichoolniaster  himself,  R.  v. 
OwenfyUe-Moor^  ii.  pi.  648. 

62,  An  attainted  felon  having  been  dis- 
charged by  an  order  of  the  secretary  of 
state,  under  the  sign-manual  signifying  his 
Majesty's  pleasure  to  grant  him  an  uncon- 
ditional pardon,  and  directing  his  name  to 
be  inserted  in  the  next  eeneiw  pardon,  ^of 
theissuingof  which  pardon  there  was  some 
negative  evidence,)  and  having  afterwards 
pu-chascd  a  copyhold  for  more  than  30l., 
to  which  he  was  admitted  upon  surrender 
formerly  mede,  and  resided  on  and  re- 
ceived the  issues  and  profits  of  it  for  nine 
years,  without  impeachment  of  his  title, 
guned  e  settlement  by  such  residence 
diereoo  for  forty  days,  and  communicated 
Mich  his  settlement  to  an  unemancij)ated 
child,  part  of  his  family,  Ji,  v.  HadtieiJiam, 

ii.  pi.  649. 

Cj.  ^\lIere  a  pauper,  as  a  freeman  of  a  town, 
was  entitled  during  his  residence  there,  to- 
gether with  the  other  freemen,  to  a  stinted 
common  of  pasture  on  a  nci^hbourin:^ 
moor  for  his  own  cattle,  and  also  to  a 
right  to  cut  peat  for  his  own  use,  and  get 
lime-stones,  &c.  ou  the  moor,  and  to  put 
his  children  to  tlie  town  school  free  of 
cxpence,  at  which  school  two  of  his 
children  were  placed  at  the  time  of  his  re- 
moval ;  but  it  did  not  appear  that  he  had 
ever  used  the  common  of  pasture,  or  had 
soy  cattle  with  which  to  exercise  it :  held, 
that  these  rights  did  not  amount  to  such 
an  estate  as  to  make  him  irremovcable, 
R.  Warkworth,  ii.  pi.  651. 

64.  Grandfiuher,  father,  and  son,  and  the 
g;randfathergavc  the  father  a  piece  of  land, 
on  which  he  immediately  built  a  house, 
and  continued  in  possession  for  thirty 
years,  without  paying  anv  rent  or  acknow- 
ledgment, sometimes  residing  in  the  house 
with  his  fismily,  and  at  other  times  letting 
it  and  receiving  the  rents :  held,  that  the 
son,  who  ceased  to  be  a  part  of  his  father's 
bouly  fifteen  years  after  the  building  of 
the  house,  was  entitled  to  the  settlement 
which  the  father  gained  by  residing  in  the 
house,  R.  v.  Calow,  ii.  pi.  G5o, 

65.  /.  F,  being  seiscil  in  fee  of  a  cottage,  dc- 
flused  the  same  to  the  overscccs  of  the 
poor  for  one  thousand  years,  reserving  a 
fiepper-com  rent,  and  continued  to  reside 
therv.  Being  sick,  his  daughter  and  her 
husbaod  came,  by  permission  of  the  iKirish 
officers^  to  reside  witii  and  take  care  of 
him;  after  his  death,  the  daughter  being  j 
his  heir,  they  continued  to  reside  there 
above  £orty  days,  clmining  a  right  to  the 
possession.  Held,  that  they  thereby  gained 
a  settlement,  being  entitled  to  the  rever- 

VOI..  J. 


aioD,  and  the  residence  not  being  fraudii- 
lent,  R*  v.  Siapiegrove,  ii.  pi.  658. 

66.  A  written  agreement  was  made  for  the 
purchase  of  an  estate,  to  be  paid  for  by 
two  instalments :  the  first  was  to  be  pay- 
able within  a  few  days  after  the  ugning  of 
the  agreement,  and  the  last  after  the  ex- 
piration of  seven  months ;  the  vendor  was 
to  make  out  a  good  title  on  the  payment 
of  the  last  insbdnient,  and  convey  the 
premises,  but  the  purchaser  was  to  be  let 
mto  jiossession  upon  the  payment  of  the 
first  mstalment;  tlie  purchaser  paid  the 
first  instalment  and  was  let  uito  possesion, 
and  continued  in  |)ossession  for  a  year 
and  a  half;  but  the  last  instalment  was 
never  paid,  nor  any  conveyance  ever  exe- 
cuted, and  the  purchaser  afterwards  gave 
up  the  contract  u\xm  receiving  back  part 
of  the  first  instalment:  held,  that  under 
this  contract  the  purchaser  did  not  ac- 
quire an  equitable  estate  so  as  to  gain  a 
settlement  under  the  9  G.  1.  e.  V.  §5.  R. 
V,  Geddingion,  ii.pl.  661. 

67.  A.  made  a  parol  agreement  with  B,  for 
the  purchase  of  a  cottuge  and  garden  for 
40/. ;  A,  took  possession  and  paid  30/.  on 
acconnt,  and  resided  ou  the  premises ; 
no  conveyance  was  executed;  after  A. 
had  been  in  possession  twelve  months,  he 
sold  the  property  for  40/.  to  C,  to  whom 
he  gave  up  possession.  A*  afterwards  paid 
the  remainder  of  the  purcha<;e-money  to 
R. :  held,  that  A,  did  not  gain  any  settle- 
ment by  the  purchase  of  any  estate  or  in- 
terest within  the  9G.1.  c.7.  §5.,  /?.  v. 
LlanlUlio  Gruueuityj  ii.  pi.  GGS. 

68.  The  lord  of  a  manor  gninted  a  lease  of 
a  cottage  for  thirty-one  years  to  A,,  »ho 
resided  in  it  al>ove  a  year,  and  died,  leaving 
a  widow  and  three  daughters;  admini- 
stration was  granted  to  the  widow,  but 
no  distribution  of  the  estate  was  made ; 
after  his  death  the  widow,  and  by  her 
pennishion  one  of  the  diuighters  and  her 
huslmnd,  resided  in  it  some  years :  held, 
that  the  daughter  or  her  liubband,  in  her 
right,  had  not  any  equitable  estate  in  the 
cottage,  and  that  no  settlement  was 
gained  by  their  residence  in  it,  R,  v.  Berks" 
wcH,  ii.  pi.  659. 

Ilf. 

T/iC  Value  oftfie  EitaU. 

69.  A  copyhold  tenement,  >\  Inch,  with  the 
fine  and  fees  paid  to  the  court,  is  of  the 
value  of  50/.,  is  sufficient  within  the  0  G.  1. 
c.  7.  to  gain  a  settlement,  although  the 
officeni  of  the  parish  find  money  to  pay 
the  fine  and  fees.  St.  Paufs  WaldtTi  v. 
Kanplon,  V\.  \A.,Ci<iC^, 

o 
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70.  A  lease  of  fifty  years  of  a  cottage,  worth 
5/.  a  year,  at  ei  a  year  rent,  upon  which 
the  purchaser  resides  for  twenty-five  years, 
and  then  sells  the  remainder  of  the  term 
for  32/.,  is  an  estate  of  sufficient  value  to 
gdn  a  settlement,  R,  v.  St,  Maty,  WhUe- 
chapel,  ii-  pi.  665. 

71.  Ira  man  purchase  a  house  and  curtilage 
for  39/.,  but  pay  only  9/.  himself,  the  re- 
minder being  paid  for  him  by  a  friend,  to 
whom  he  mortgaged  the  premises  as  a  se- 
curity, and  who,  after  the  expiration  of 
four  years,  entered  under  his  mortgage, 
and  turns  out  the  purchaser;  this  is  a 
purchase  of  the  value  of  30/.,  and  >vill 
give  a  settlement,  R,  v.  Tedford, 

ii.  pi.  666. 

72.  Soifii.  agree  to  purchase  a  copyhold 
estate  of  B.  for  60/.  which  was  mortgaged 
to  C.  for  50/.,  and  pay  the  10/.,  and  is  ad- 
mitted subject  to  tne  mortgage-interest  in 
C,  and  afterwards  borrow  50/.  of  X).  to 
pay  off  the  mortgage,  and  then  mortgage 
It  to  />.  for  the  ^.,  he  gains  a  settlement 
by  residing  forty  days  thereon,  R.  v. 
Ckedley,  ii-  pi.  671. 

73.  The  mortgagee  of  a  term  for  15/.  to 
whom  1/.  lOf.  were  due  for  interest,  and 
1 8/i  10*.  more  by  bond  and  simple  con- 
tract, who,  on  the  death  of  the  mortgagor 
takes  out  administration  as  a  principal 
creditor,  and  thereby  enters  and  becomes 
possessed  of  the  estate,  gains  a  settlement 
by  a  residence  of  forty  days,  iZ.v.  Stockland, 

ii.  pi.  667. 

74.  The  sum  given  for  an  estate  is  the  true 
criterion  of  its  value,  and  if  that  be  under 
30/.  no  settlement  can  be  gained  in  respect 
of  the  additional  value  it  may  acquire  from 
subsequent  improvements,  R.  v.  Dun- 
ehureh,  ii.  pi*  668. 

73.  Where  A.  contracted  for  the  purchase 
of  a  copyhold  estate  for  39/.  mortgaged  to 
another  person  for  33/.  and  paid  7/.,  and 
was  admitted  to  the  estate  subject  to  the 
mortgage,  he  did  not  gain  a  settlement  by 
it  under  9  G.  1.  c.  7.  R.  v.  Mattingley, 

ii.  pi.  669. 

76.  Where  the  pauper  purchased  a  tenement 
for  more  than  30/.,  but  paid  down  less 


held,  that  the  pauper  did  not  gain  a  settle- 
ment by  residing  on  such  estate,  R.  v. 
Olnetfy  ii.  pi.  672. 

77.  If  the  consideration  expressed  in  the 
deed  of  conveyance  be  as  twenty-eight 
pounds,  yet  parol  evidence  may  be  given  to 
shew  that  the  real  consideration  was  to 
the  amount  required  by  the  statute, 
12.  V.  Scammondeiiy  ii.  pi.  670. 


IV. 

Of  the  necessary  Residence, 

78.  A  residence  in  any  part  of  the  parish  in 
which  the  estate  is  situated,  is  sufficient, 
Rvslip  V.  Harrow,  ii.  pi.  673. 

79.  nut  a  residence  either  in  the  parish  or 
on  the  estate,  is  absolutely  necessary;  for 
if  an  estate  descend  to  a  person,  he  can- 
not be  removed  to  the  parish  in  which  it 
lies,  unless  he  has  resided  forty  days, 
Wookey  V.  Hinton  Blewel,  li.  pi.  674. 

80.  A,  was  settled  and  lived  in  S<i%ifhny  but 
had  an  estate  of  his  own  in  Sydbury,  in 
the  possession  of  B,  as  his  tenant,  and 
being  in  distressed  circumstances,  he  left 
his  children  at  a  public  house  in  Sowten, 
went  to  Sydbury,  took  possession  of  his 
estate,  and  while  he  lived  at  a  public  house 
in  Sydbury,  employed  himself  in  repairing 
and  improving  the  premises,  frequently 
going  backwards  and  forwards  between 
Sowton  and  Sydbury,  until  he  had  been 
more  than  forty  nights  in  the  latter  place 
at  different  times;  but  he  had  no  bedding 
or  goods,  or  stock  on  the  premises,  nor 
paid  any  rates  or  taxes,  but  lodged  at  the 
public  house  as  a  guest  or  traveiler,  and 
this  was  held  a  sufficient  residence  to  give 
him  a  settlement  in  Sydbury,  in  right  of 
his  estate;    for  it  makes  no  difocnce 
whether  he  was  at  his  own  house,  or  at 
another  person's,  or  at  an  alehouse;  he 
had  quitted  Sowton,  with  a  view  to  noiake 
Sydbury  his  home,  and  he  was  forty  days 
in  an  irremovable  state,   Rm  v.  Sowtcm, 

ii.  pL  675i 
81.  Therefore,  if  a  person  live  in  a  panih 
where  he  has  an  estate  in  common  widi 


than  50/.,  the  residue  of  the  purchase-  ;     his  mother  and  sisters,  he  therdiy  gainf  i 
money  remainine  upon  the  mortgage  ofj     settlement,  R.y,  St,  Nyot^s,     h,fL€1B. 
the  premises,  and  after  residing  upon  Bi:ch  igg.  And  where  a  pauper  had  a  freehold  e 
tenement  for  more  than  forty  days,  sold  ; 
the  same  to  another  person,  who,  on  the 
completion  of  the  purchase,  paid  the  sum 
due  on  the  mortgage  to  the  original  ven- 
dor, and  the  residue  of  the  purehase- 
money  to  the  pauper;  at  which  time  the 
pauper  quitted  the  tenement,  not  having 
rended  on  it  forty  days  after  the  payment 
of  such  mortgage  to  the  original  vendor 


in  the  parish  of  Sedg field,  which  he  kt  to 
a  tenant,  and  undertook  at  the  same  tiflM 
to  sink  a  cellar  and  make  some  repaifs  ia 
the  premises ;  of  which  the  tenant  took 
possession,  and  opened  it  as  a  pubfie- 
house;  the  pauper  afterwards  went m bun 
suance  of  his  agreement  to  Sedgfi^  ^ 
the  sole  purpose  of  making  the  repairs  aoa 
sinking  the  cellar,  on  which  worii  he 
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occupied  for  upwmvlii  of  forty  daji,  during 
whicn  time  be  resided  as  a  lodger  to  his 
tenant  in  the  house:  it  was  held,  that 
he  thereby  gained  a  settlement  in  the 
parish,  the  estate  having  come  to  him  by 
descent,  such  residence  being  equivalent 
to  a  residence  in  any  other  part  of  die 
parish,  H.  V.  Houghton  le  Spring, 

li.  pi.  678. 

83.  So  where,  during  the  residence  of  the 
pauper  in  the  parish  of  Slakemerey  a  free- 
hold estate  descended  to  his  wife  and  her 
sisters  as  coparceners  in  the  same  parish, 
and  in  a  month  after  the  pauper  and  his 
wife  contracted  to  sell  their  share,  but  the 
convej-ance  was  not  actually  executed  for 
more  than  forty  days  after  their  title  ac- 
crued, it  was  held  that  the  pauper  was 
thereby  settled  in  Blakemere,  attbough  the 
estate  during  all  the  time  was  in  the  occu- 
pation of  another,  12.  v.  Dorsione, 

ii.  pi.  679. 

84.  The  rendence  must  be  for  the  full  num- 
ber of  fc^y-days,  12.  v.  West  Shejford, 

ii.  pi.  677. 

6$.  But  it  need  not  be  a  continued  residence 

for  forty  successive  days,  £.  v.  St,  Nvott^s, 

ii.  pT.  676. 

V. 

Of  certificated  Persons. 

86.  If  a  copyhold  estate  of  20/.  n-year  de- 
scend to  the  wife  of  a  certificated  man,  the 
certificate  is  discharged  by  a  residence  of 
forty  days  on  such  estate,  Beatu^iear  v. 
Eastwoedhey,  ii.  pi.  681. 

87.  So  if  an  estate  be  devised  to  the  wife  of 
a  certificated  man,  R.  v.  Shemtonc, 

ii.  pi.  618. 

88.  A  certificated  person,  who  resides  forty 
days  on  leasehold  premises  purchased  by 
him,  gains  a  settlement,  notwithstanding  the 
stai.  9&10.\V.5.  c.  11.;  for  the  estate 
acquired  as  well  by  purchase  as  descent, 
will  avoid  a  certificate,  though  under  10/. 
a^ear,  R.  v.  Stansjield,  ii.  pi.  683. 

89.  If  a  certificate-man  shall  make  a  pur- 
chase, and  an  apprentice  live  with  nim 
forty  days  on  the  purchased  estate,  he 
thereby  gains  a  settlement,  Ivinghoe  v. 
StoneMdge,  ii.  pi.  682. 

90u  If  a  certificate-man  make  a  bona  fid^ 
parchase  of  a  house  for  42/.  and  live  in  it 
forty  da}'s,  he  gains  a  settlement,  although 

•  he  sell  it  immediately  after  the  forty  days 
ore  expired,  R.  v.  JDeddington,  ii.  pi.  684. 

f  1.  A  father  dies  intestate,  by  which  his 
daughter,  married  to  and  living  with  her 
Imsbend  onder  a  certificate,  becomes  en- 
titled to  a  house  and  land  in  the  cer- 
tificate parish  for  the  remainder  of  a  term, 


determinable  on  her  death ;  the  certificate 
man  gains  a  settlement  by  a  residence  of 
forty  days  on  this  estate,  after  being  in 
possession  for  twenty  years,  although  no 
administration  was  ever  granted  of  his 
fiither-in-law's  effects,  R.  v.  Coid  Ashton,. 

iL  pi.  685. 

92.  If  a  certificate-man  and  his  wire  pur- 
chase a  house,  and  pay  for  the  purcoase 
thereof  19/.  and  upwards,  and  then  the 
husband  lays  out  15/.  in  repairs  and  alter- 
ations, this  estate  will  not  give  a  settle- 
ment to  the  wife  afler  the  death  of  the 
husband,  R.  v.  Ihtnchurch,        ii.  pi.  668. 

95.  A  father,  in  consideration  of  natural 
affection,  conveys  to  his  daughter,  then 
under  a  certificate,  a  customary  cottage^ 
with  remainder  to  her  children;  a  re- 
sidence on  this  estate  will  avoid  the  cer- 
tificate, for  it  is  not  a  purchase  within 
9  G.  1 .  c.  7.  R.  V.  Ingieton,         ii.  pi.  621 . 

94.  Sed  qu.  for  it  has  been  doubted  whether 
the  voluntary  grant  of  an  estate  conveys  a 
settlement  to  a  certificated  person,  R.  v. 
H'arbiington,  ii.  pi.  687. 

95.  If  husband  and  wife  be  certificated,  and 
the  husband  purchase  an  estate  in  the  cer- 
tificated parish,  the  widow  and  her  chil- 
dren born  under  such  certificate,  will 
gain  a  settlement  by  residing  forty  days 
thereon,  afler  the  husband's  death,  R.  v. 
Long  Wittenham,  ii.  pi.  686. 

96.  If  a  person  formerly  settled  at  A.,  and 
while  hving  on  his  own  estate  at  B.  re- 
ceive a  certificate  from  A.,  the  certificate 
is  discharged  by  his  subsequent  residence 
on  hb  estate  at  U.   R.  v.  Ufton,  ii.  pi.  688. 

SEXTON. 

If  a  church-yard  lie  in  two  parishes,  M^x«rfon 
may  gain  a  settlement  in  the  one  in  which 
he  resides,  although  no  part  of  the  church 
lie  within  that  parish,  R.  v.  Lwerpoot^ 

ii.  pL254. 

SHIPS. 

1.  Ships  are  rateable  to  the  poor  in  the  pa^ 
rish  to  which  they  belong,  R,  v.  White, 

ii.  pi.  199. 

2.  The  servant  of  a  waterman  who  sleeps  on 
board  the  boat  in  which  he  plies,  it  seems 
would  gain  a  settlement  by  such  a  residence 
in  bis  master's  parish  for  forty  days.  Goring 
V.  MouUsworthy  ii.  pi.  596. 

5.  So  also  the  servant  of  the  boatswain  of 
the  Chatham  hulks,  by  working  and  sleep- 
ing on  board  the  hulks,  although  she  is 
moored  in  a  different  parish  from  that  in 
which  his  master  lives,  R,  v.  Friendsbury, 
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4.  So  alto  if  a  captaia'8  qmrentice,  8i  well 
af  flceping  on  board,  be  also  emplojred  to 
watch  the  goods  or  do  other  service  for 
hb  master,  SL  Mary  CoUckvrch  v.  Batdiffe, 

ii.  pl.5S0. 

5.  So  also  an  apprentice  to  the  captain  of  a 
ship,  who  $erves\ihe  last  fort^  days  on 
board  while  the  ship  is  lying  in  her  har- 
bour^ gains  a  settlement  in  the  parish 
within  which  the  harbour  lies,  R,  ▼.  J^ur- 
ton  Sradttock,  u.  pi.  525. 

SHOP. 

A  shop  occupied  separately  from  the  house 

to  which  it  belongs,  is  a  tenement,  R,  v. 

.  St.  GUet^  ii.  pi.  131. 

SILK  THROWSTER. 
See  Pooa*B  Rate,  VU. 

SLATE  WORK. 

A  slate  work,  or,  as  it  is  improperly  called, 

slate  mine,  is  rateable  to  the  poor,  R.  v. 

.  Woodland,  I  pI.S12. 

SOLDIERS. 
See  MiUTiA-MEN  and  Soloiebs. 

SPECIAL  CASE. 
See  Sessions. 

SPJNSTERa 

1.  By  35G.5.  cioi.  ''unmarried  women 
with  child  shall  be  considered  as  actually 
charaeable  to  the  parish  in  which  they 
resicU^  and  may  be  removed  to  the  place 
of  their  last  legal  settlement. 

2.  Although  residing  under  certificate,  R,  v. 
Greatjarmouih,  ii.  pi.  694. 

3.  But  a  single  woman  living  in  service  with 
her  master,  is  not  removable  for  this  cause 
against  the  consent  of  both  herself  and  her 
master,  12.  v.  Mveley.  ii.  pi.  695. 

STAMPS. 

For  the  stamp  duties  rejpiired  to  be  oaid  on 
indentures  of  apprenticeship,  see  Settle- 
ment by  Afpjisnticsship. 

OTOCK  IN  TRADE. 
See  PiasoNAL  Pboperty. 


STOCK  IN  THE  FUNDS. 


Money  vested  in  the  public  funds,  or  on  go- 
vernment security,  is  not  rateable  to  the 
poor  under  43Eliz.  c.  2.  for  it  is  not  lo^ 
visible  property  in  the  parish,  R.  v.  Mad" 
dermariet,  L  pi.  217. 

SUSPENSION. 

By  35  G.5.  c.  101,  "  an  order  of  removal, 
or  vagrant  pass,  may,  if  the  party  be  unable 
to  travel,  be  suspended  until  it  can  be 
properly  executed,  and  the  parish  to  which 
It  is  made,  orderc»d  to  pay  the  costs  and 
charges.'' 


TENEMENT. 

1.  By  55G.5.  cloi.  **  no  poor  person  re- 
sicung  on  a  tenement  under  10^  a-ytar, 
sliall  be  removed  till  chargeable.'* 

2.  See  Settlement  by  renting  a  tenement, 

ii.  CH.iv.  p.84,  &C. 

THIEVES. 

By  35  G.  3,  c.  101:  €  5.  ^  persons  who  have 
been  convicted  of  larceny  or  other  felony, 
or  who  shall  be  reputed  thieves,  such  per^ 
sons  not  being  able  to  give  a  satisfiictory 
account  of  themselves,  or  of  their  way  of 
living,  shall  be  conmdered  as  actually 
chargeable  to  the  parish  in  which  thev 
reside,  and  may  be  removed  to  the  parish 
in  which  they  are  legally  settled.** 

TIDE  WAITERS. 

Tide  waiters  and  other  revenue  officer^  are 
privileged  from  serving  the  office  of  over- 
seer, Raymond  v.  St,  Boto^\    L  pL  11. 

See  also  R,  v.  Warner,  L  pU  16. 

TITHES. 
See  PooR*8  Rate. 

TITHINGMAN. 
See  Settlement  by  Office. 

TOLLS. 

1.  Tolls  are  rateable  to  the  poor,  JB.T. 
Wickham,  U  pi.  14a 

2,  The  grantee  of  the  right  of  navkc^on  of 
the  river  Otae  between  Eriik  aaoBetlfrrd 
is  rateable  to  the  poor  of  the  pai^  of 
Cardmgton,  in  respect  of  the  tout  ariaing 
from  a  tluiee  erected  there,  though  he  him- 
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idf  niidet  dsewhere,  and  the  tolls  are 
collected  in  another  pariih,  B,  ▼•  CMtmg" 
loit,  L  pi.  172. 

3.  See  also  8.  C  Si,  Margaitfs  y.  St.  Mar^ 
tm*s,  L  i^.  187. 

4.  Where  a  naviption  rum  fixmi  A,  to  B. 
through  several  intenrening  parishes,  and 
the  toUs  for  the  whole  navigation  are 
collected  in  those  two  parishes,  diey  may 
be  asKned  to  the  pooPs  rate  in  those  two 
parishes  for  the  whole  amount,  according 
to  the  proportion  collected  in  each,  B.  v. 
Aire  aid  Colder  Ndvigatitm^       i.  pi.  150. 

5.  A  h&rge  mmjf  and  tol£gate,  in  the  namlet 
of  Haa^fUm  Wick,  purdiaied  bj  the  dty  of 
Loadmby  virtue  of  the  17  G.5.  C.18.  **  An 
act  for  more  effectually  completing  the 
navigation  of  the  Thaices,  and  empower- 
ing the  cit^  to  levy  tolls  and  duties 
towards  the  charges  of  the  navkation,  are 
rateable  towards  the  relief  of  the  poor  in 
that  hamlet  for  such  part  of  the  tolls  as 
become  due  there,  notwithstanding  the 
tolls  are  collected  in  another  parish,  R, 
V.  Mmfor  ofLomdon^  i.  pi.  196. 

S.  Where  by  a  navigation  act  the  proprietor 
was  entitled  to  a  toll  of  four  shillings  per 
ton  for  goods  carried  from  A,  to  P.,  or 
from  B,  to  A^  and  to  a  proportionable 
■m  for  any  less  distance,  and  was  also 
enabled  to  appoint  any  place  of  collection, 
it  was  held,  that  the  tolls  for  goods  carried 
the  whole  voyage  from  A.  to  J9.,  are 
nteaUe  in  J?.,  though  in  fact  they  are 
eollected  in  a  parish  between  A.  and  B., 
because  the  tolls  become  due  where  the 
Tojage  is  completed,  R,  v.  PagCf  L  pi.  97. 

7.  So  where  a  navigation  act  empowered 
the  proprieton  to  take  so  much  osr  mile 
per  too  for  all  goods  carried  along  the 
canal,  it  was  held  that  they  were  rate- 
able to  the  poor  for  the  tolls  in  the 
diffisrent  parishes  where  the  tolls  became 
due,  that  is,  where  the  re^ective  voyages 
fnished ;  though,  for  their  own  conveni- 
ence, they  were  authorized  to  collect  the 
tolls  where  they  pleased,  and  did  in  fact 
collect  them  in  other  parishes,  R,  v.  The 
Staffordtkirie  Kavigatiom,  i.  pi.  99. 

^  But  where  by  an  act  of  parliament  the 
commissionen  of  a  navigation  were  au- 
thorised to  take  certain  tolls,  the  whole 
of  which  were  directed  to  be  applied  to 
paftfic  /Mcipoirs,  it  was  held  that  the  tolls 
were  not  rateable  to  the  poor,  B.  v.  Sal" 
ie^eSlmce  Nauigation,  i.  pL  198. 

1  Toll-gate-keepers  on  turnpike-roads  shall 
not  be  removed  ^m  the  toll-houses,  or 
IfSm  a  settlement  in  the  parish  where 
Btnated,  16G.5.C84. 

10.  Nor  gain  a  settlement  by  renting  the 
lolU  and  residing  in  the  toll-house^    Md. 
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11.  But  if  the  toll-gatherer  reride  in  the  toll- 
house  as  servant  to  the  collector,  he  may 
thereby  gain  a  settlement,  B.  t.  DeMg/k^ 

iL  pL  148. 

TOWNSHIP. 
SeeYvuu 

TRADES. 

I.  By  5  Elix.  C.4.  $  51.  **  no  person  ihall  ex- 
ercise any  art,  mystery,  or  manual  occu- 
pation, used  at  the  time  of  pasong  the 
act,  in  En^and  or  Wales,  exe^  he  shall 
have  been  urought  up  therein  seven  years 
at  the  least  as  an  apprentice ;  nor  set  any 
person  on  work  in  such  art,  mystery,  or 
manual  occupation,  except  such  person 
shall  have  been  apm-entice  as  aforesaid.** 

Bepealed  by  54  G.  5.  c96. 
S.  By  15  Car.S.  c.  15.  §  9.  certain  trades  ei^ 
cepted  from  the  restraints  of  5  Elis.  c  4. 

3.  So  by  6  &  71^11.3.  C.17.  §18.  *  if  any 
apprentice  shall  discover  and  convict  two 
or  more  coiners,  he  may  set  up  a  trade, 
although  the  said  apprentice  has  not 
served  the  full  term  or  seven  years.'* 

4.  So  by  5  G.3.  c.8.  all  officers,  marines, 
soldiers,  &&,  may  exercise  trades  mthout 
having  served  apprenticeships. 

5.  A  husbaudman  mio  has  been  a  soldier  is 
not  a  trader  so  as  to  be  irremoveable  un- 
der this  statute^  R.  v.  Gwenop,  ii.  pi.  699. 

6.  Every  man  may  exercise  a  trade,  such  as 
baker,  brewer,  tallow  chandler.  &c.,  for 
his  own  use  or  for  the  use  of  his  fomily, 
but  he  cannot  take  an  apprendce.  Cote  iff 
City  qfljondon,  8  Co.  199. 

7.  A  person  who  has  served  six  years  as  an 
apprentice,  and  worked  as  a  joume^nnan 
in  the  same  trade  above  that  time,  is  not 
within  the  restraint  of  the  statute,  R,  r. 
Moor,  3  Keb.  400. 

8.  The  trades  of  H/htiterer,  of  a  pippin^ 
monger,  of  a  gardener,  are  not  witnm  the 
statute,  R.  v.  Plume,  1  Vent.  399. 

9.  A  merchant  dealing  to  Tiirkey  in  the  ex- 
portation of  woollens,  employed  dothieis 
in  hb  own  service^  who  had  served  re- 
gular apprenticeships,  to  manufoctiire  the 
cloths  ne  exported;  and  held,  that  as  he 
had  not  served  an  apprenticeship,  he 
could  not  thus  exercise  the  trade  of  a 
clothier,  Hobbes  v.  Tomig,      9  Salk.  610. 

10.  Though  the  statute  mentions  only  £i^- 
kmd  and  IVtUes,  yet  if  the  apprenticeship 
was  served  hqrond  sea  it  is  sufficient,  ic. 
v.  Fox,  1  Salk.  67. 

II.  And  as  the  restrunU  of  this  sutute 
have  sometimes  been  held  oppressive^ 
evidence  of  having  followed  %  tx«Afe  Knt 
seven  years,  without  an^  ^tooS  o^  Vvrv^% 
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been  bound  apprentice,  has  been  allowed, 
B.  V.  Maddos,  2  Salk.  613. 

18.  It  has  therefore  been  held,  that  a  >vifc 
living  in  the  shop  with  her  husband  for 
seven  years  is  equivalent  in  this  respect  to 
an  apprenticeship ;  but  evidence  tnat  the 
trader  has  himself  followed  the  business 
for  seven  years  has  been  disallowed,  R.  v. 
Morrice,  1  Bar.  K.  B.  567. 

15.  But  this  latter  opinion  is  not  law ;  for 
on  a  consultation  with  the  twelve  judges, 
they  all  agreed  that  exercising  a  trude 
seven  years,  without  any  prosecution  with 
effect,  is  a  sufficient  qualification  to  con- 
tinue it  without  being  Iia!)le  to  the  penal- 
ties of  tlie  5  Eliz.  c.  4.  Waller  v.  Holton, 

2  Blac.  Rep.  23S. 

14.  Serving  an  apprenticeship  to  a  trade  not 
mentioned  in  tne  statute  is  sufficient,  R> 
v.  Litter,  Str.  788. 

15.  Althou^  It  was  not  a  trade  known  at 
the  time  of  passing  the  act,  R,  v.  Munro, 

1  Bar.  K.  B.  277. 

16.  If  one  of  two  partners  in  a  trade  has 
served  an  apprenticeship,  the  other  is 
thereby  protected  from  the  restraints  and 
penalties  of  the  statutes,  Raymond  v,  Chace, 

1  Burr.  2. 

1 7.  A  man  may  exercise  as  many  trades  as 
he  has  worked  at,  or  served  to,  for  seven 
years,  French  v.  Adams,         2  Wils.  168. 

18.  The  quarter  sessions  may  proceed  by 
information  on  the  statute  S  Eliz.  c.4.  for 
exercising  a  trade,  not  having  served  an 
apprenticeship  for  seven  years,  Farren  v. 
Williams,  Cowp.  369. 

19.  A  bye-law  in  restraint  of  trade  is  void, 
R,  V.  Cooper^  Company  of  Newcastle, 

7T.R.543. 

UNDERWOOD. 
See  Poob'8  Rate,  VII. 


V. 


VAGRANTS, 

1.  Passing  of  vagrants  to  their  place  of  set- 
tlement to  be  discontinued.  Justices  not 
to  grant  any  passes  either  to  vagrants  or 
others,  1  &  2  G.  4.  c.  64.  §  1. 

S.  Present  rewards  for  apprthending  va- 
grants abolished,  1  &  2  G.4.  c.64.  §  2. 

5.  Power  of  justices  to  order  a  certain  sum 
to  be  paid  for  the  apprehension  of  vagrants, 
to  be  paid  by  the  overseers  of  the  parish 
in  which  the  act  of  vagrancy  is  committed. 
I  &2G.4.  c.64.  $5. 

4,  This  act  not  to  alter  the  59  G.  5.  c.  12. 
nor  to  affect  orders  for  the  removal  of 
poor  persons,  not  vagrants,   1  &  2  G.4. 

C  64.  ^8. 


5.  Provisions  heretofore  made,  relative  to 
vagrants,  shall  lie  repealed,  except  as  to 
offbnccs  committed  before  the  passing  of 
this  act,  5  G.4.  c.83.  $  1. 

6.  Provisions  of  52  G.3.  c.45.,  as  give  power 
of  passing  convicts  on  dischaige  from 
prison,  repealed,  5  G.4.  c.85.  §  2. 

7.  Persons  committing  certain  offences,  (in 
this  section  specified,)  how  to  be  punished, 
5G.4.  c.85.  §3. 

8.  Persons  committing  certain  offences,  (in 
this  section  specified,)  to  be  deemed 
rogues  and  vagabonds,  5  G.4.  c.85.  §  4. 

9.  Who  shall  be  deemed  incorrigible  rogues^ 
5G.4.  C.8J.  §5. 

10.  Any  person  may  apprehend  offenders. 
Penalty  on  constables,  &c.,  neglecting  their 
duty,  5G.4.  c.85.  §6. 

11.  Justices  to  examine  persons  appi^ended^ 
and  if  matter  be  proved,  to  commit  them, 
5G.4.  c.85.  $7. 

12.  All  vagrants  to  be  searched,  and  trunks, 
bundles,  &c.,  to  be  inspected.  Effects 
found  upon  vagrants  to  be  sold,  and  ap- 
plied towards  the  expenses  of  maintaining 
such  offenders,  5  G.4.  c.85.  §8. 

15.  Justices  may  bind  persons  by  recog- 
nizance to  prosecute  vagrants  at  sessions. 
Power  of  sessions  to  order  payment  of 
expenses  to  prosecutors  and  witnesses, 
5G.4.  c.85.  §9. 

14.  Power  of  sessions  to  detain,  and  keep  to 
hard  labour,  and  punish  by  whipping, 
rogues  and  vagabonds,  and  incorrigible 
rogues,  S  G.4.  c.85.  §  lo. 

1 5.  Penalty  on  officers  neglecting  their  du- 
ties, &c.,  5  G.4.  c.85.  $11. 

16.  On  conviction  of  officers,  Ac,  (under 
55  G,3.  C.5.?.)  justices  to  make  order  for 
payment  of  expenses  of  prosecution,  5G.  4. 
c.85.  6  12. 

17.  Lodging-houses,  &c.  suspected  to  con- 
ceal vagrants,  may  be  searched,  and  sus- 
pected persons  brought  before  a  justice, 
5G.4.  c.85.  §15. 

18.  Persons  aggrieved  may  appeal  to  the 
next  sessions,  5  G.4.  c.85.  $  14. 

19.  Visiting  justices  of  gaols,  &c,  empowered 
to  grant  certificates,  for  enabling  persons 
discharged  from  prison  to  receive  alms  in 
their  route,  5  G.4.  c.85.  §  15.  Justices  not 
to  grant  certificates,  enabling  persons  to 
ask  relief  on  route,  except  to  soldiers  and 
sailors,  45  G.5.  c.  61.  Other  persons  asking 
alms,  to  be  deemed  rogues  and  vagabonds, 

5G.4.  c.85.  §16. 

20.  Form  of  conviction. — Conviction  to  be 
transmitted  to  the  sessions,  and  a  cop}' 
thereof  to  be  evidence,  5  G.4.  c.85.  §  17.- 

21.  Justices,  &c.,  to  have  treble  costs,  if" 
judgment  be  in  their  favour,  5  G.4.  c85— 
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22,  Limitation  of  actions,  5  G.  4.  c.  85.  §  19. 

S5.  Persons  conncted  under  this  art,  to  be 
chargeable  to  the  parish  in  which  they 
shall  reside,  5  G.4.  c.83.  §30. 

84.  Penons  committing  offences  under  for- 
mer acts,  to  be  punished  under  this  act, 
5  0.4.  c.83.  §S1. 

25.  Not  to  extend  to  repeal  any  act  in  force 
in  SeoUmnd  or  Ireiand,  relative  to  the  re- 
moTal  of  the  puor,  &c.,  5  G.4.  c.85.  §22. 

26.  A  common  soldier  bUIetted  in  a  distant 
parish  from  that  in  which  his  family  re- 
lides,  is  not  a  vagrant  as  a  person  who 
has  run  away  from  his  family,  although  he 
is  able  and  refuse  to  maintain  them,  and 
they,  in  consequence  of  being  thus  aban- 
dooed,  become  chaigeable  to  the  parish. 
Tie  SMitr's  case,  i.  pi.  456. 

27.  A  person  committed  by  one  justice  of 
the  peace  under  the  17  G.  8.  c.5.  §7.  can- 
not be  bailed  by  another  justice ;  for  such 
commitment  is  in  execution,  jR.  v.  Brooke, 

2.  T.  R.  190. 
9S.  And  being  a  commitment  in  execution, 
it  most  be  founded  on  a  legal  conviction, 
ft.  T.  Modes,  4.  T.  R.  220. 

29.  The  justices  cannot  send  a  person  at 
her  own  request  by  a  pau  to  the  place  of 
her  settlement,  unless  she  is  in  a  btate  of 
Tasmncy  ^  for  if  she  is  likely  to  be  charge- 
i£le,  she  mnst  be  removed  by  an  order  of 
two  justices,  R,  v.  Welchvian,    iL  pi.  871. 

30.  A  vagrant  pau,  unappealed  from  b  not 
conclusive  in  like  manner  as  an  order  of 
two  justices,  R.  v.  Siantfieid,     ii.  pi.  872. 

31.  For  a  pass  only  prevents  vagrancy,  and 
does  not,  like  an  order  of  removal,  adjudge 
the  place  of  settlement,  and  therefore,  as 
it  cannot  be  appealed  against,  it  u  not 
concloflve  on  the  parish  to  which  the 
vagrant  is  sent  as  to  his  settlement,  R.  v. 
Upmerden,  ii.  pi.  87.?. 

38.  And  therefore  the  parish  to  which  a 
vagrant  is  sent,  cannot  appeal  against  the 
pass  on  the  ground  that  the  pauper  is  not 
settled  in  the  parish,  but  must  remove 
him  by  an  original  order  of  two  justices, 
R,  V.  Ringwould,  ii.  pi  874. 

33.  But  although  it  is  settled,  that  an  appeal 
does  not  lie  by  a  parish  against  a  vaerant 
nass»  yet  it  is  not  decided  that  it  will  not 
lie  in  the  case  of  a  foreigner  taken  in  an 
act  of  vagrancy,  and  sent,  upon  a  false 
examination,  to  a  parish  to  which  he  does 
not  belong,  SL  Lawrence  Jewry  v.  Edg" 
ware,  ii.  pi.  875. 

34.  Bendes  the  vagrant  pau  authorized  by 
the  act,  it  was  the  practice  of  some  justices 
to  grant  other  passes,  merely  to  enable 
the  party  to  beg  without  incurring  the  pe- 
naluet  of  the  vagrant  act. 


VESTRY. 


1.  By  58  G.S.  C.69.  **  an  act  for  the  ref- 
lation of  parish  vestries,"  three  days'  notice 
is  to  be  given  of  holding  a  vestry,  by  pub- 
lication in  the  church,  and  affixing  on  the 
church  door. 

2.  Chairman  of  vestries  to  be  appointed, 
and  have  the  casting  vote,  and  minutes 
of  proceedings  to  be  entered  in  a  book 
and  signed,  58  G,Z,  c.69.  §2, 

3.  Manner  of  voting  in  vestries, 

58G.3.  c.69.  §5. 

4.  Inhabitants  coming  into  a  parish  since 
the  last  rate  may  vote,    58  G.3.  c.69.  §4. 

5.  Inhabitants  refusing  payment  of  rates  to 
be  excluded  from  vestries, 

58G.3.  c.69.  §5. 

6.  Inhabitants  in  vestry  shall  direct  how 
parish  books  and  papers  shall  be  pre- 
served, 58  G.3.  c  69.  §  6. 

7.  Penalty  not  exceeding  50^  nor  less  than 
401.  for  retaining  or  injuring  parish  books 
&c.  58G.3.  c.69.  §6. 

8.  Provisions  in  this  act  in  relation  to 
parishes  extended  to  townships,  &c.,  and 
manner  of  giving  notices  of  vestries  and 
meetings  in  special  cases, 

58G.5.C.69.  §7. 

9.  Not  to  alter  the  time  for  holding  vestries 
especially  directed,  nor  to  afiect  special 
vestries,  58  G.e.  c.69.  §8. 

10.  Not  to  extend  to  London  or  Southwark, 

58  G. 5.  c.69.  §9. 

1 1 .  Parishes  empowered  to  establish  select 
vestries  for  the  concerns  of  the  poor, 

59G.5.  C.12.  §1. 

12.  Constitution  of  select  vestries;  members 
elected  to  be  appointed  by  a  justice; 
vacancies  to  be  supplied ;  continuance  of 
select  vestries;  power  of  renewal ;  meet- 
ings and  duties  of  select  vestries;  over- 
seers (except  in  cases  of  emergency)  to 
give  no  other  relief  than  such  as  shall  be 
ordered  by  the  select  \estry, 

59G.S.  C.12.  §1. 

13.  Every  order  for  relief  in  parishes  not 
having  a  select  vestry,  shall  be  made  by 
two  or  more  justices,      59  G.5,  c.  12.  §5. 

14.  Justices  may  appoint  non-resident  over- 
seers, 59  G.3.  c  12.  §6. 

15.  Assistant  overseer  may  he  appointed 
and  security  taken,         59  G,5,  c.  12.  §7. 

16.  Persons  rated  to  the  poor,  though  not 
parishioners,  may  vote  in  vestry  according 
to  the  value  of  the  premises  rated, 

59G.3.  C.85.  §1. 

1 7.  Clerk  or  agent  of  corporation,  &c.  may 
vote  in  vestry  according  to  the  value  of 
the  premises  rated,         59  G.3.  c.85.  §2. 

18.  Non-{)ayment  of  rates  to  disqualify  from 
being  present  or  voting  in  vestry^ 

o  4t 
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19.  Justices  empovtftred  to  order  relief  in 
certain  ciaet  w  a  limited  time, 

59G.ff.c.ls.  ^s. 

90>  Oae  jnitioe  may  order  temporary  relief, 
in  caies  of  ni^gent  necenitj, 

59G.S.  clfl.  §S. 

9U  Minutefl  Co  be  kept  of  the  proceedings 
of  seieot  vestries ;  minutes  of  select  ves- 
tries and  reports  of  their  proceedings  to 
be  laid  before  the  inhabitants  in  general 
vestry,  59  G.  5 .  c.  1 9.  §  3. 

28.  Notice  to  be  given  of  vestries  for  the 
establishment  and  election  of  members, 
and  for  receiving  reports  of  select  vestries, 

59G.3.  C.12.  §4. 

S3.  A  select  vestry  for  the  management  of 
Ikit  parish  afiairs  existing  by  ancient  cus- 
tom, cannot  elect  another  select  vestry 
ioT  the  management  of  the  poor  within 
the ^9  G.3.  c  12.  R.  v.  Woodman^ 

i.  pi.  390. 

842  In  the  perish  of  W,  the  poor's  rate  ac- 
oofding  to  an  «ncicnt  custom,  hud  always 
been  made  wiehout  respect  to  tlie  value 
of  property  ID  the  parish,  but  according  to 
the  simposed  ability  of  the  party  charged : 
held  that  persons  so  rated  were  not  rated 
in  respect  of  any  annual  rent,  profit,  or 
value,  wkbin  die  meaning  of  the  58  G.5. 
c69.  §3.  and  therefore  were  not  entitled 
to  more  than  one  vote  at  vestry  meetings, 
akhough  rated  upon  more  than  50^ 
KigktingaU  i^  Marshall,  i.  pi.  395. 


VILL. 

i*  By  13  &  14  Car.  2.  c.  la.  separate  over- 
seers may  be  appointed  for  the  several 
9ilit  of  a  parish,  if  the  parish  is  so  large 
that  it  cannot  reap  the  benefit  of  the 
43  £liz»  c  2. 

2.  A  wUage  that  previous  to  the  passing 
43  £liz.  c  2.,  had  the  reputation  of  being 
a  parish,  sbail  rouintain  its  own  poor, 
HiUan  v.  Pawle,  L  pd.  43. 

9.  Although  it  appears  to  have  been  origi- 
nally a  aU  to  the  adjacent  parish,  if  long 
before,  and  at  the  time^  and  i^ter  the 
passing  of  tlie  43  £liz.  c.  2.,  it  had  the  re- 
putation of  being  a  parish,  Nicholas  v, 
iValker,  i.  pi.  44. 

4.  JBttt  not  if  k  has  never  been  reputed  a 
mUag^^  and  is  extra-parochial,  especially  if 
it  be  returned  to  a  mandamus,  that  M,  is 
not  a  viU,  JSL,  v.  Wclbeck,  i.  pi.  50. 

^  A.  vill  is  commensurate  to  «  emutable' 
wkkf  and  therefore  if  u  place  has  ne\'er 
^ad  a  constable  it  is  not  a  vill,  £,  v.  Jiuf- 

/<wtt  i.  pi.  47. 

$.  But  a  viU  haviaig  a  chapel  of  its  own 

^fe&re^  and  making  rates  since  the  statute, 
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will  not  make  it  a  separate  parish,  Hudd 
V.  Foster,  u  pi.  45. 

7.  But  where  a  mil  has  had  for  00  or  70 
years,  separate  overseers,  and  has  main- 
tained its  own  fom  separately  fix>m  the 
parish  at  large,  it  is  ttili  entitled  to  the 
same  privilege,  B.  v.  Zseigh,  L  pi.  63. 

8.  Sed  vide,  R,  v.  Newaell,  i,  pi.  64. 

9.  But  in  an  application  for  a  mtmdamu»  for 
the  purpose  of  appointing  overseers,  it 
must  be  expressly  stated  that  the  place  is 
a  reputed  vnl,  12.  v.  Redfordskire,  L  pL  68, 

10.  The  scites  and  areas  of  ancient  cathe- 
drals, colleges,  and  inns  of  court,  not 
being  vUls  eitiier  legally  or  by  reputation, 
are  not  liable  to  the  appointment  of  over- 
seers, R,  V.  Peterborough,  L  pi.  59. 

11.  It  is  the  province  of  the  sessions  to 
judge,  whether  a  place  is,  or  is  not  a  vill, 
J2.  V.  Ronton  Abbey,  L  pL  62. 

12.  A  place  consisting  of  one  house  only,  is 
not  a  vill,  DoUjn^  v.  Siokelame,      i.  pL  46. 

15»  A  place  consistmg  of  a  cafntal  messuage, 
and  of  two  small  ancient  cottages,  and  of 
one  other  small  cottage  lately  hnilt,  all 
which  were  let  along  with  the  capital 
messuage;,  and  a  fium  thereto  faeiongii^ 
has  been  adjudged  a  village,  R.  v.  Showier, 

L  pL  53. 

14.  An  extra^parochial  place,  coniiitiiv  of 
two  houses,  and  about  000  acres  of  land 
only,  belonging  to  and  m  tiio  occupation 
of  ihflferent  persons,  and  of  the  value  of 
about  300^.  pounds  a  year,  does  not 
amount  to  the  notion  of  a  town  or  vil- 
Jage;  for  Lord  Coke's  defiaitioa  of  a  vill 
**  ex  pluribus  mansiouibus  vicinmtm,**  JWist 
mean  more  than  two  houses,  it*  v.  Den* 
ham,  LpL48. 

15.  An  extra-parochial  place,  once  consfst- 
ing  of  a  capital  mansion-iiouse,  sod  three 
keepera'  lodges  in  the  park  adjoiaii^  the 
para  being  afterwards  converted  into  five 
farms,  but  each  a  dwelling-houae^  includ- 
ing the  old  lodges,  held  not  to  be  a  vill  or 
town,  R,  V.  Graf  leu,  i.  pi.  49. 

18.  But  an  cxtrA<4>arochial  fulace  may  be  a 
vUl,  although  it  only  conaistiof  Jl^oA<«lftf«, 
R.  V.  Exford,  u  p\.  8a 

17.  A  handet  consisting  of  one  bouso  only, 
and  between  300  and  400  acres  of  Iwd, 
is  not  «  viil,  and  therefore  oannot  bare 
separate  overseers,  but  ^aU  be  contribu- 
tory to  the  parish  in  which  it  ltes»  R.  v. 
Tavmorih^  u  fL  S6, 

18.  But  a  hamlet  and  a  vill  are  synoofvaous 
tenns^  R.  v.  Morris,  L  pk.  81. 

VOLUNTARY  GRANT. 

1.  The  question  whether  the  volaatary  gssint 
of  an  estate  confers  a  setticment  on  a 
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eeHj^kaied  MM,  teemt  ttmettled,  R.  t. 
WarbtingUm^  ii.  pL  687. 

t.  But  it  certainly  confen  a  settlement  on 
an  uaterl^tetUed  person,  R,  v.  Mmrwood, 

iL  pi.  615. 

3.  Therefore  where  a  fiither  was  possessed 
of  a  cottage  and  land  worth  50/.  and  by  a 
feoffinent,  in  consideration  of  natural  love 
and  aflecdon,  and  of  lOL  paid  to  him  by 
hb  son,  granted  to  him  the  said  cottage 
and  iaad  m  fee,  it  was  held  that  the  son's 
resideDoe  thereon  for  40  days  gave  him  a 
settlement  in  the  parish,  R^  v.  Uftouj 

ii.  pK  637. 

4.  So  vriiere  SpeerUy  and  his  wife  came  with 
a  certificaEe  to  Ailincft,  in  which  parish 
was  a  customary  cottage,  which  the  father 
of  the  wife  had,  50  years  before,  conve}*ed 
to  his  daughter,  in  consideration  of  natu- 
ral love  and  affection,  for  life,  with  refver- 
sioa  in  te  to  her  daughter,  and  Speedty 
and  his  fimiily  lived  uninterruptedly  on 
the  ertate  for  16  years,  when  he  purchased 
the  zevenioo,  and  lived  on  it  nine  years 
afterwards,  it  was  held  a  voluntary  grant, 
JL  ▼• /i^ltfrtai,  ii.pl.  621. 

1  So  if  sm  aunt  to  the  wife  of  a  pauper,  a 
certificated  man,  convey  a  moiety  of  a 
customary  estate^  in  consideration  of  na- 
tmrnl  love  and  afiection  to  her  niece  and 
hnrtiand  for  their  lives,  with  rcmahider 
to  their  ion  in  fee,  and  the  tenants  for 
hfe,  in  ccmsideration  of  10/.,  convey  their 
moiety  to  their  son,  the  remaindei^man 
in  fee,  who  lives  with  them  in  the  house, 
it  is  a  voluntary  grant,  and  not  a  purchase 
within  9  6. 1.  c.7.  §  5.  But  whether  this 
would  give  a  settlement  is  undecided,  for 
it  is  the  case  of  a  certificated  person,  and 
was  given  up  under  an  idea  that  it  ¥ras 
governed  by  R.  v.  Marwood, 
R.  V.  ImgleUm,  ii.  pi.  621. 


W. 


WARDEN. 

Serring  the  office  o£  warden  of  a  borough  will 
gain  a  settlement,  SU  Mary  v.  St,  Lau- 
rence, Reading,  ii.  pL231. 

WARRANT. 

1.  A  wamnt  of  bastardy  not  bein^  return- 
able at  anv  particular  time,  contmnes  in 
force  txnm  it  is  fully  executed  and  obeyed, 
even  for  seven  years,  if  the  magistrate  live 
so  long,  and  therefore  if  the  putative  father 
elect  to  give  sureties  to  indemnify  the 
pmh,  aiM  only  one  of  them  signs  the 
bond,  he  may  be  retaken  on  the  same 
vaimsty  Ihoketuon  v.  Brown,      i.  pL  6S9. 


2.  So  a  judge^s  wumnt  on  a  certificate  of 
indictment  found,  to  bring  in  the  party  to 
plead  at  the  next  temont,  may  be  executed 
after  the  iemions^  for  it  means  the  next 
sessions  after  the  arrest,  Mmfhew  v.  Air- 
ker,  8  71  A.  no. 

5.  When  the  order  is  taken  by  two  justicet 
under  the  18  Elis.  c.5.  one  justice  may,  by 
his  warranty  commit  the  putative  fitther, 
Snuth\  case,  L  pL  615. 

WATERING-PLACEa 

1.  A  settlement  may  be  gained  by  service 
at  a  watermg-plttce,  as  Scarborough,  Ex' 
mouth,  &c  under  a  hiring  lor  a  year, 
AUon  ▼.  Elvetham,  iL  pi.  400. 

2.  Therefore  where  a  groom  who  was  hired 
at  Barrouf*9  Brook  to  look  after  the  horses 
of  Lord  Portmore,  whose  residence  was  at 
We^ridM,  but  whose  running  horses  were 
kept  at  Bnrrottfs  Brook,  went  to  dlfleient 
places  with  the  horses  during  a  service  of 
several  years,  and  at  last  went  \rith  them 
to  Bad  Ifsey,  a  watering-place,  for  the 
space  of  10  months,  where  he  was  dis- 
ctiarged,  it  was  held  that  he  gained  a 
settlement  in  East  //M>y,  although  hb  mas- 
ter had  no  house  nor  any  estate  in  the 
parish,  R,  V.  East  Ilsey,  ii.  pi.  402. 

5.  So  where  a  clergyman,  who  resided  at 
Bath  Easton,  hired  a  servant,  who  went 
with  his  master  and  his  family  on  an  ex- 
cursion to  Exmoulh,  for  the  puipose  of 
seapbathing,  where  they  lived  in  a  lodging- 
house  at  BO  much  a  week  for  the  space  of 
10  weeks,  after  which  he  was  discharged 
at  Exmonth  by  his  master,  who  returned 
home  with  his  family  to  Bath  Easton,  it 
was  held  that  the  servant  gained  a  settle- 
ment in  Exviouth,  R.  v.  Bath  Easton, 

n,  pi.  405. 

4.  But  if  a  servant,  bom  under  a  certificate 
at  Elvetham,  go  with  his  master  to  Scar^ 
borough,  or  any  other  watering-place,  and 
the  servant's  year  expires  after  40  days* 
resictence  there,  without  his  quitting  tne 
service,  but  on  the  servant  applying  for  a 
new  agreement,  his  master  tells  him,  ''  it 
will  be  time  enough  when  we  return 
home,"  and  afterwards,  on  their  arrival 
at  home,  they  make  a  new  agreement  at 
advanced  wages,  under  which  the  servant 
serves  a  year,  be  does  not  gain  a  -settle- 
ment either  at  Elvetham  or  Scarborough  ; 
for  he  did  not  serve  the  last  40  days  under 
the  last  hiring  at  Scarborough  f  nM  as  he 
was  certificated,  the  statute  9  &  10  WiM.  J. 
c.  11.  prevents  his  settlement  at  Elvf 
lAam  /  and  of  course  his  settlement  is  in 
the  parish  from  which  he  was  ceciifin^^^ 
AUon  ▼.  EhHham,  '^-  ^^.¥^5, 
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WAY.IiEAV£. 

1.  The  occupier  of  land  on  which  a  way' 
ieave  is  erected  for  the  purpose  of  carry-, 
lag  coalsy  is  rateable  for  the  same  to  the 
poor,  R.  V.  Bell,  i.  pi.  809. 

S.  But  a  person  is  not  rateable  for  the  mere 
right  ot  using  such  a  way-leave,  22.  v.  Jolr 
ij/h,  i.  pi.  187. 

WIDOWER. 

1.  A  widower  may  gain  a  settlement  b^  hir- 
iii^  and  sendee,  uthough  he  has  children 
living,  provided  such  children  have  gained 
settlements  in  their  own  right,  Anthony  v. 
Cardigan^  ii.  pL257. 

S«  A  married  man  without  children,  who 
becomes  a  widower  between  the  time  of 
hiring  and  entering  on  the  service,  pro- 
vided the  year  commences  at  that  time, 
may  gain  a  settlement  by  such  hiring  and 
service,  R,  v.  Bank  NetUtm^     ii.  pCs59. 

3.  But  a  widower  having  a  son  who  has  no 
settlement  of  his  own,  cannot  gain  a  set- 
tlement by  hiring  and  service,  R,  v.  New 
Foreitf  ii.  pi.  263. 

wroow. 

1.  A  widow  by  residence  during  her  quaran- 
tine, gains  a  settlement  for  herself  and 
children  who  are  not  emancipated,  al- 
though thej^  do  not  reside  with  her  during 
the  quarantine,  by  reason  of  an  occasions 
separation,  R,  v.  Long  Wittenham^ 

ii.  pi.  55. 

S,  A  widow  may  gain  a  settlement  by  hiring 
and  service  after  the  death  of  her  hus- 
band and  his  children,  R,  v.  Hensmgham, 

ii.  pi.  260. 

53.  The  widow  of  a  man  who  dies  seised  of 
an  estate,  gains  a  settlement  by  residing 
thereon  40  days  in  right  of  her  dower; 
but  she  cannot,  by  such  estate,  confer  a 
settlement  on  a  second  husband  until 
dower  be  assigned,  R.  v.  Pakuunck, 

iL  pL627. 

WITNESS. 

1.  Inhabitants  rated  or  liable  to  be  rated, 
&c  are  competent  witnesses  on  behalf  of 
ori^ainst  their  parishes,  54 G. 6.  c.  170. 
§9. 

5L,  A  person  who  has  been  convicted  of 
grand  larceny  cannot  be  examined  as  a 
witness  on  an  appeal  against  an  order  of 
removal,  while  under  sentence  of  impri- 
sonment; but  the  fact  of  hu  conviction 
can  only  beproved  bv  the  production  of  the 
record,  JL  r.  CatUUCmremm^  iL  pLlOM. 


W00L4:0Mfi£R$. 

1.  By  55  G.3,  c.  124.  "  two  justices  mav 
enquire  into  the  settlement,  of  wool- 
combers.*' 

2.  Woolconibers  exercising  trades  shall  not 
be  removable  until  chaigeabie.  Ibid, 

WORKHOUSE. 

1.  By  49  Eliz.  c.  2.  §  5. "  the  churchwardens 
and  overseers,  by  leave  of  the  lord  of  the 
manor,  of  which  any  waste  within  the 
parish  shall  be  parcel,  and  upou  agree- 
ment made  witn  him  in  writing,  under 
band  and  seal,  or  with  the  like  leave,  bv 
an  order  of  sessions,  may  build  on  sucli 
waste,  at  the  general  charge  of  the  parish, 
convenient  houses  of  dwelling  for  tne  im- 
potent poor." 

2.  By  9  G.  1.  c.  7.  f  4.  '<  the  churchwardens 
and  overseers,  with  the  consent  of  the  ma- 
jority of  the  parishioners  or  inhabitants  in 
vestrv,  for  tnat  purpose  assembled,  upon 
■sua!  notice  thereof  first  given,  may  pur- 
chase or  hirtt  any  house  or  houses  in  the 
parish,  and  contract  with  any  person  for 
the  maintaining  of  their  pCMr." 

3.  By  9  G.  1.  c.7.  $  4.  **  if  the  parish  shall  be 
too  small  to  purchase  or  hire  such  house 
or  houses  for  the  poor  of  their  own  parish, 
two  or  more  such  parishes,  with  the  con- 
sent of  the  inhabitants  as  aforesaid,  and 
with  the  approbation  of  a  justice,  -may 
unite  in  the  purchasing  or  hiring  of  such 
house  or  houses,  and  in  contracting  fur 
the  maintenance  of  their  poor." 

4.  By  9G.1.  c.7.  $4.  ^  whcure  a  workhouse 
is  purchased  or  hired,  the  parish  officers, 
with  the  consent  of  the  maiority  of  the 
parishioners  in  vestry  assembled,  may  con- 
tract with  the  parish  officers  of  any  other 
parish  for  maintaining  their  poor. 

5.  But  by  45  G.5.  c.54.  **  No  contract,  de- 
scribed in  the  above  clause  of  9  G.  l .  c.  7. 
$.4.  shall  be  valid,  binding,  or  effinrtual, 
unless  the  person  or  persons  with  whom 
the  same  shall  be  entered  into  respectively 
shall  be  resident  within  the  parish  con- 
tracting, or  within  the  parish  in  which  the 
poor  are  to  be  maintained,  or  within  one 
of  the  parishes  where  two  or  more  are 
united,  or  within  the  parish  in  which  the 
poor  are  maintained;  nor  unless  one  or 
more  responsible  householder  residuv  in 
one  of  the  parishes,  and  approved  of  by 
the  overseers  shall,  before  uie  contract  is 
ri^ed,  by  their  joint  and  several  bond, 
with  a  penalty  in  one  half  of  the  assess- 
ment, aive  security  for  the  due  perform- 
ance of  the  contract ;  nor  unless  such  con- 
tract shall  be  approved  of  and  signed  by 
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two  justices  of  the  dittriet  in  which  one  of 
the  parishes  is  situated ;  and  all  other  con- 
tracts shall  be  void :  The  contract  to 
cease  on  the  removal  of  the  contractor 
from  the  parish ;  but  such  removal  not  to 
vacate  the  security :  But  this  act  is  not  to 
extend  to  particular  parish  acts,  or  to  an- 
tecedent contracts.** 

6.  It  is  competent  to  the  inhabitants  and 
officers  of  two  or  more  parishes  uniting 
under  the  9  G.  1.  c.7.  §.  4.  to  purchase 
workhouses  for  the  keepine  and  emplov- 
ing  of  Ae  poor,  to  make  such  purchases  in 
amy  oiker parish;  for  where  two  or  more 
parishes  unite,  the  l^slature  has  not  re- 
qiured  that  the  buildmg  should  be  raised 
in  either  of  the  confederate  parishes;  and 
when  once  the  joint  purchase  is  made, 
wherever  it  may  be,  it  becomes  a  part  of 
the  local  system  of  each  contracting  pa- 
rish, R.  ▼•  Si.  Peter  and  St.  Paul, 

i.  pi.  483. 

7.  Bot  sin^e  parishes  can  only  contract  for 
these  buildings  within  tlieir  own  limits, 

Id.  ibid,  text, 

8.  And  qutsre,  when  the  workhouse  is  in  a 
tlurd  pariah,  whether  it  is  necessary  to 
give  the  paupers  sent  there  certificates? 

Id.iM. 

9.  Under  the  9  G.  1.  c.7.  $  4.  it  is  not  ne- 
cessary that  all  the  churchwardens  and 
overseers  should  concur;  for  the  contract 
of  a  majority  of  them  will  bind  the  rest, 
R,  V.  Beesion,  i.  pi.  475. 

10.  Bnt  by  92G.5.  c.B3.  so  much  of  the 
sBdstatute9G.  I.  c.7.  §4.  as  respects  the 
maintaining  or  hiring  out  the  labour  of 
the  poor  by  contract  in  any  parish,  town- 
ship^  or  place,  which  $hali  adopt  the  pnm- 
tians  efuiit  act,  shall  be  repealed. 

11.  By  50G. 5.  c.49.  §1.  "any  justice  of 
peace,  or  anv  physician,  snrgeon,  or  apo- 
thecarr,  authorised  by  warrant  of  a  jus- 
tice of  the  peace,  or  the  officiating  cier- 
g)inaii  of  the  parish,  duly  authorised  as 
aforesaid,  uay  at  all  times  in  the  day-time, 
visit  any  pansh  workhouse  or  house  pro- 
vided for  the  maintenance  of  the  poor, 
i^in  the  jurisdiction  of  the  justices 
granting  the  authority,  and  examine  into 
the  state  and  condition  of  the  poor  people 
therdo,  and  if  there  be  cause  for  com- 
plaint, may  certify  the  same  to  the  next 
ouarter  sessions,  and  if  the  complaint  be 
Muuded,  the  sessions  shall  order  the  cause 
of  it  to  be  removed. 

IS.  By  30  G. 5.  c.49.  §8.  **  if  upon  such  vi- 
sitation, the  poor  in  such  workhouse  shall 
npear  to  be  afflicted  with  any  contagious 
OHease,  or  be  in  want  of  immediate  medi- 
cs! or  otlwr  assistance,  or  of  sufficient  and 
proper  food,  or  require  separation  or  re- 
moval from  the  other  poor  in  such  work' 


house,  any  one  JusOce  on  his  own  view 
may  certitv  the  same  to  any  other  justice, 
or  if  on  the  view  of  the  said  persons  au- 
thorized as  aforesaid,  they  may  apply  to  tioo 
jmtieet,  and  such  two  justices  respectively 
shall  order  relief." 
15.  "  But  this  act  is  not  to  extend  to  in- 
corporated districts." 

14.  By  36  G.5.  C.85.  ''Justices  may  order, 
in  certain  cases,  relief  to  be  affi>rded  to 
poor  persons  at  their  own  homes,  although 
such  poor  person  shall  refuse  to  be  lodged 
and  maintained  in  the  workhouse  pur- 
suant to  the  statute  9  G.  1.  c.7.  $  4.  wUch 
orders  poor  persons  who  refuse  to  go  into 
the  workhouse,  to  be  put  out  of  the  books 
of  relief. 

15.  So  also  by  36 G. 3.  c.35.  ''they  may 
order  such  relief  notwithstanding  an^  con- 
tract made  with  any  person  for  maintain- 
ing the  poor  in  the  workhouse.** 

16.  *'  But  this  act  shall  not  extend  to  incor- 
porated districts. 

17.  Power  for  overseers,  ftc.,  to  build  or  en- 
large workhouses,  59  G.  3.  c IS.  §  9. 

18.  Insufficient  workhouses  may  be  sold, 

59 G. 3.  CIS.  $  10. 

19.  When  no  workhouses,  &c,  can  be  pro- 
cured in  the  parish,  adjoining  parish  may 
be  resorted  to,  59  G.  5.  c.  IS.  ^  10. 

SO.  Which  building,  as  to  settlement,  shall 
be  in  the  parish  so  purchasing  or  hiring, 

59  G.  3.  dS.  §11. 

81.  Parishes  may  proyide  land  for  the  em- 
ployment of  the  poor  not  exceeding  so 
acres,  59  G.  3.  c.  1 S.  §  1 8. 

88.  And  may  let  portions  of  land  to  poor 
inhabitants,  59  G.  5.  c.  18.  5  13. 

S3.  Limiting  the  amount  to  be  raised  for 
building  and  the  purchase  of  lands,  &c, 

59G.3.  C.12.  §14. 

24.  Power  to  raise  further  sums  by'loans,  or 
by  sale  of  annuities,  and  furtfier  rates 
charged  with  loans  and  annuities, 

59G.3.  CIS.  $15. 

85.  No  greater  rate  than  U.  in  the  pound 
shall  be  charged  on  future  rates,  unless 
with  consent  of  two  thirds  in  value  of  pro- 
prietors of  premises.      59  G.  3.  c.  1 8.  §  1 6. 

26.  Churchwardens  and  overseers  may  take 
and  sue  as  bodies  corporate, 

59G.3.  C.18.  $17. 

27.  Justices  empowered  in  c^tain  cases  to 
deliver  the  possession  of  parish  houses  to 
overseers;  mode  of  proceeding, 

59G.3.  CIS.  §S4. 

28.  Justices  empowered  to  deliver  possession 
of  land  appropriated  for  the  poor, 

59G.  3.  CIS.  §25. 

89.  Power  given  to  guardians  to  sell  poor- 
bouses  and  lands,       1  &  S  G.  4.  c«  5«.  ^  \« 
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ToJoU&m  i.  pL  255. 

MUchdl  y.  Fordham,   H.T.  7&8G.4.   6  J?.  4^  C. 274.— Re-  By  an indoMM 
plerio  for  seizing   pkiDtiflTs  goods  and  chattels.      Avowry  by  act,itwMpio< 
defendant,  as  overseer  of  the  poor  of  the  parish  of  KeUhall,  in  the  ^^^  *^^*  ^"** 
county  of  Hertford^  stating,  that  the  rector  of  the  said  parish,  be-  fTftLfT*'*^ 
fore  the  passing  of  an  act  of  parliament  hereinafter  mentioned^  ^^^  anddc* 
was  entitled  to  certain  great  and  small  tithes  arising,  &c.,  in  that  duedmu  wha^ 
parish.    That  by  an  act  of  parliament  passed  in  the  35  G  3.  for  loever,  cacept 
inciosing  lands  in  tlie  parish  of  K^  it  was  enacted,  that  a  certain  ^  luMUtaz,** 
yearly  corn-rent  ,,/^tf/rom  all  taxes  and  other  deductions  whatsoever  t  ^^^  ^^^ 
except  the  land-tax,  should  be  issuing  and  payable  from  and  out  of  j^^J^to  be  «•• 
the  lands  and  grounds  thereby  intended  to  oe  divided  and  allotted,  doMd,  and 
sod  the  old  inclosures  (except  as  therein  excepted),  and  should  be  oUmt  lands  in 
payable  by  the  respective  proprietors  of  the  said  lands  and  grounds,  ^  paruh,  and 
ID  the  proportions,  and  at  the  times  and  place  in  the  act  men-  l^^^lEf^'^ 
tioned ;  which  said  yearly  rent  should  be  in  lieu  and  satisfaction  of,  ^^  ^f^i  !^^^ 
and  full  compensation  for,  all  the  great  and  small  tithes,  moduses,  and  small 
compositions,  and  other  dues  and  payments  whatsoever  due  or  tithes,  &c. 
payable  to  the  rector  of  the  said  rectory  for  the  time  being.  Held,  that  this 
A?ennent  that  the  plaintiff  was  assessed  to  the  poor  in  the  sum  of  ^"V-J]^*  T?^^ 
12/.,  in  respect  of  the  corn-rent  by  him  received  in  lieu  of  tidies ;  ^^l^sged  to  the 
and  because  that  sum  remained  unpaid,  defendant,  as  overseer  of  relief  of  the 
the  poor  of  jKT.,  distrained  plaintiff's  goods.  Demurrer  and  joinder,  poor. 
•^Abbott  C.J.   Inasmuch  as  tithes  are  liable  to  a  contributory 
payment  for  tlie  support  of  the  poor,  there  can  be  no  doubt  that 
if,  by  an  act  of  parliament,  a  money  payment  is  substituted  for 
tithes,  and  no  express  exemption  given,  it  will  be  liable  to  the 
same  burthen  as  tne  tithes  themselves.    But  where  a  bargain  is 
made,  as  in  the  case  of  inclosures,  the  amount  payable  to  the 
rector  will  vary  according  to  the  existence  or  non-existence  of 
any  agreement  as  to  exemption  from  taxes  and  other  burthens. 
The  words  of  this  act  of  parliament,  as  set  out  in  the  avowry  arCf 
that  **  the  rent  shall  be  paid  free  from  all  taxes  and  other  cfeduc- 
tions  whatsoever,  except  the  land-tax ;  and  the  question  turns 
opon  the  meaning  of  the  words,  *'  all  taxes  and  other  deductions.** 
The  rector  says,  they  include  payments  made  for  the  support  of 
the  poor.    The  parish  say,  that  the  word  taxes  does  not  mean  rates. 
It  has  been  already  determined  that  **  parochial  tax  '*  meant  "  poor 
rite."    But  is  there  any  thine  absurd  in  speaking  of  **  poor's  tax,** 
iostead  of'  poor's  rate?"  I  WLe  the  former  expression  to  be  equally 
appropriate ;  it  means  a  sum  raised  by  division  upon  many :  and 
the  very  expression  used  in  the  43  Eliz.  is,  that  **  a  fund  should  be 
raised  by  taxation.**    If  the  money  is  raised  by  taxation  it  is  a  tax. 
lam,  therefore,  of  opinion  that  the  exemption  applies  to  this  bur- 
then ;  and,  indeed,  it  would  be  difficult  to  find  any  other  burthen 
from  which  the  rector  would  be  exempted  by  the  words  of  the 
act  of  parliament.  —  Judgment  for  the  plaintiff. 
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TofoUoxjo  i.  pU  055* 

The  owner  and  Rex  Y.  Attvoood  and  Others^  H,T.  T&SG.^.  QB.Sf  C.  277.— 
occupier  of  On  the  29th  day  of  March  1825,  the  churchwardens  and  ovcr- 
coal-mioes  is  geers  of  the  parish  of  Rotoley  RegiSf  in  the  county  of  Stqffbrd, 
"'^af^'sum  ™*^®  *  '*^®  ^^^  ^®  relief  of  the  poor,  in  which  J.  A.  was 
^which  the""  assessed  as  owner  and  occupier,  and  T.  D.,  J.  e/.»  and  «/•  F.  and 
mine  would  </•  P»  were  assessed  as  lessees  and  occupiers  of  certain  coal-mines 
let,  subject  to  then  at  work.  Upon  appeal  to  the  Sessions^  the  rate  was  con- 
Th^rlfn  firaned,  subject,  &c.      The  appellant,  J.  A.^  was  the  proprietor 

cMiL^Dtt^  and  occupier  of  the  coal-mine  upon  which  the  rate  upon  him 
rateable  for  the  ^^  made,  and  had  expended  upwards  of  10,000/.  in  planting  the 
amount  of  mine  and  setting  it  to  work.     The  mine  had  been  at  work  one 

royalty  or  year  and  a  quarter.     The  value  of  the  whole  of  the  coala  which 

rent  which  he  ]^ad  then  been  raised  from  the  mine  did  not  exceed  5000/.  The 
P^^«D(1  in  ^jjH  yjiiug  Qf  jhg  annual  produce  of  the  mine  in  question,  after 
any  allowaa^  deducting  the  Current  expences  of  working  the  same,  amounted  to 
to  be  made  for  the  sum  of  4-28/.  9s,  Upon  that  amount  the  appellant  was  rated, 
money  espend-  The  appellant,  T.  2>.,  had  been,  for  five  months  prior  to  the  sttd 
ed  i»  rendering  gQth  day  of  March  1825,  lessee  of  the  coal-mine  upon  which  the 
du^flr*  ^"*"    "^'^  **P^"         ^^  made,  and  which  is  situate  in  the  said  parish  of 

R.  R. ;  and  during  the  five  months  that  he  had  been  leasee  he  had 
paid  785/.  14^.  in  royalties  for  coals  raised ;  he  had  also  expended, 
m  the  purchase  of  ttie  lease  and  setting  the  mines  to  work,  50SX)/. 
During  the  fiye  months  that  he  had  occupied  the  mine»  he  had 
raised  coals  to  the  amount  of  8825/.  2«.  8^^.  The  appellant,  7\  D., 
was  rated  upon  the  sum  paid  for  royalties  the  sum  of  785/>  ]4«., 
beinfl;  considered  by  the  respondents  as  the  annual  value  of  the 
rovaJties  paid  by  him.  The  appellants,  J, «/.  and  «/•  F.,  were  lessees 
or  the  coiEil-mines  upon  which  the  rate  upon  them  was  made,  and 
which  are  situate  in  the  said  parish  of  R.  R.  Sir  H.  St,  P.,  the 
owner  and  lessor  of  the  mines,  sunk  the  pits,  and  made  pre- 
parations requisite  for  working  the  mines,  and  then  let  them  to  the 
appellants, «/.  </.  and  J.  F.,  at  a  certain  fixed  royalty,  not  a  specific 
proportion  of  the  amount  of  sales ;  492/.  12;.  8^.  was  the  amount 
of  royalties  paid  to  the  lessor  during  the  last  year.  The  lessees 
had  expend^  600/.  in  permanent  erections  on  these  mines.  The 
appellants,  </.  J.  and  J.  F.,  were  rated  upon  the  supposed  amount 
of  the  annual  sums  paid  for  royalties.  The  appellant,  </•  P.,  had 
been  eight  years  lessee  of  the  mine,  upon  which  the  rate  upon 
him  was  made,  and  which  is  situated  in  the  said  parish  of  R.  R^ 
and  had  expended  2500/.  in  planting  the  mine,  and  settine  it  to 
work.  During  the  last  year  he  had  raised  coals  to  the  value  of 
2500/.9  and  during  that  period  had  paid  585/.  in  royalties,  and  was 
rated  upon  the  supposed  amount  of  the  annual  sums  paid  fdr 
royalties.  The  questions  for  the  consideration  of  the  Court  are, 
first.  Whether  under  all  the  circumstances  of  this  case,  «/•  A* 
was  properly  rated  at  the  sum  of  4S8/.  9s,  in  respect  of  the  Bvd 
coal-mine,  such  sum  being  the  full  value  of  the  annual  product  df 
the  mine,  after  deducting  the  current  expenses  of  working  the 
same  ?  And,  secondly,  whether  the  said  J.  D.,  J.  •/.,  and  </.  P., 
and  J.  P.  were  rateable  in  respect  of  their  occupation  of  the  said 
coal-mines  to  the  full  amount  of  the  sums  paid  for  royalties  upon 
the  coals  raised  from  such  mines  ?  —  Abbott  C.  J.  We  are  bH 
of  opinion  that  the  owner  and  occupier  of  a  coal-mine  sbouM  he 
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rated  at  such  eum  as  it  would  let  for,  and  no  more.  As  to  the 
other  points,  the  fiiNt  was,  that  the  rate  should  not  be  imposed 
upon  the  coal  produced,  because  that  was  part  of  the  realty.  It 
is  the  first  time  that  such  a  proposition  has  ever  been  submitted, 
although  many  coal-mines,  in  various  parts  of  the  country,  have 
constantly  been  rated,  and  the  argument  in  support  of  it  is  wholly 
untenable.  The  legislature  has  expressly  made  coal-mines  rate- 
able, and  they  must  be  rated  for  what  they  produce,  viz.  the  coals. 
Slate-quarries  and  brick-earth  are  also  exhausted  in  a  few  years ; 
but,  nevertheless,  the  rate  is  always  imposed  upon  that  which  is 
produced.  The  other  argument  was,  that  the  rate  could  not  be 
imposed  until  the  expense  of  planting  the  mine  had  been  re- 
couped. But  I  cannot  discover  any  distinction  between  expenses 
incurred  in  bringing  a  mine  to  a  productive  state,  and  in  building  a 
house.  The  attempt  to  distinguish  them  is  perfectly  novel ;  and 
if  a  house  is  to  be  rated  as  soon  as  built  and  occupied,  it  must 
follow  that  a  coal-mine  is  rateable  as  soon  as  it  is  set  at  work  and 
produces  coals,  although  it  may  happen  that  the  expence  of 
linking  it  may  never  be  recovered.  If  the  tenant  of  a  mine  ex- 
pends money  in  making  it  more  productive,  that  is  the  same  as 
expending  money  in  improving  a  farm  or  a  house,  in  which  cases 
the  tenant  is  rateable  for  the  improved  value.  —  Order  of  Sessions 
amended  as  to  the  rate  upon  «/•  i4.,  and  confirmed  as  to  the  residue 
of  the  rate. 

TofoUoto  ii.  pi.  ^ee. 

Rex  T.  Holsworthy,  H.  2\  7  &  8  G.  ^.  6  B.  Sf  C.  28S.  —  Upon  a.  being  en. 

IB  appeal  against  an  order  of  two  justices,  whereby  F»  //.,  his  wife  rolled  a*  a  lub- 

and  Goild  were  removed  from  T,  to  H,  the  Sessions  confirmed  the  ><i<u<c  in  the 

order,  subject,  &c.    In  the  month  of  Maj^  I8I9,  the  pauper  being  jj|jj^^*f  fl,^^ 

a  tingle  man,  was  enrolled  as  a  substitute  in  the  S.  D.  mUitia,  as  a  yMr%nd  per- 

private,  to  serve  for  the  space  of  five  years,  and  in  June  1822,  fonned  a  ycar'i 

while  he  was  still  a  member  of  the  corps,  being  at  P.  he  ofiered  senricc  under 

himself  as  a  recruit  to  one  G.  A/.,  a  private  in  the  fifteenth  regiment  ^^^  contract : 

of  infantry,  who  paid  him  a  shilling  for  enlisting  monevt  and  took  .^ H. ,'  ^^f ^  ** 

L*      *        '    •        //•*!.  ^  J  u  r.       •  ^-       L       It  did  not  ap- 

ium  to  a  Serjeant  of  the  regmicnt,  and  he  was  after  mspection  by  p^^  that  the 
the  suigeon  sworn  in  before  the  mayor  of  P.  as  a  recruit  in  that  pauper  at  the 
regiment,  for  unlimited  service.     At  the  time  of  receiving  the  time  of  hiring 
fhdling  from  G.  A/.,  he  informed  him  that  he  belonged  to  the  S.  informed  the 
D.  militia,  and  was  by  him  told  not  to  mention  it.     He  did  not  "^^^^f 
mention  it  either  to  the  Serjeant,  the  surgeon,  or  the  commanding  n^%^  Kttle- 
officer  of  the  regiment.     For  this  offence  he  was  subsequently  neniwai 
tried,  convicted,  and  imprisoned.   In  February  1823,  he  bemg  still  gained  by  serr- 
a  single  man,  hired  himself  for  a  year  to  one  P.,  in  the  pansh  of  ing  ayear  un- 
H*f  and  performed  a  year's  service  in  that  parish,  under  that  hiring,  f^!^"^^  ^^' 
The  question  for  the  opinion  of  the  Court  was,  whether  by  such 
luring  he  gained  any  settlement  in  that  parish. — Dailby  J.  I 
Ibink  this  case  does  not  admit  of  any  doubt.     It  is  not  necessary 
to  say  whether  a  militia<man  may  or  may  not  gain  a  settlement  by 
lerviog  under  a  yearly  hiring  for  a  whole  year,  if  at  the  time  of 
making  the  contract  he  communicates  to  the  party  with  whom  he 
ii  cootracting,  that  he  is  in  the  militia,  and  therefore  liable  to  be 
called  out  during  the  year.    If  the  master  chooses  to  engage  the 
servant,  subject  to  the  risk  of  his  being  called  upon  to  perform 
duty  as  a  militia-man  during  the  yeari  I  do  not  see  that  there  is  any 
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thing  illegal  iii  such  a  bargain.  It  may  he  considered  a  condi- 
tional hiring,  and,  if  during  the  year  the  militia  be  not  called  out, 
a  settlement  may,  perhaps,  be  gained  by  serving  under  it.  lUit 
what  is  the  contract  of  hiring  in  this  case  ?  The  contract  is  one  by 
which  tlie  master  stipulates  to  have,  and  the  pauper  stipulates  to 
give,  his  services  for  one  wliole  year.  There  is  no  (pialification  or 
condition  whatever  in  the  contract,  and  if  there  were  any,  it  ouoht 
to  have  been  stated  in  the  case,  and  cannot  be  inferred.  I  do  not 
presume  fraud,  for  the  non-coinmunication  of  the  fact  of  the 
pauper*s  being  in  the  militia,  may  have  arisen  from  his  considering 
it  wholly  immaterial,  from  omission,  or  from  other  circumstances. 
Without,  therefore,  breaking  in  upon  any  case,  in  which  it  has  been 
decided  that  a  militia-man,  who  in  his  contract  of  hiring  stipu- 
lates for  the  time  he  may  be  called  upon  to  perform  his  duty  in  the 
militia,  may  gain  a  settlement  by  serving  for  a  whole  year  under 
such  a  hiring,  I  think  that  the  pauper,  not  having  conmiunicated 
to  the  luu'ty  whom  he  contracted  to  serve  for  the  whole  year  that 
he  was  in  the  militia,  cannot  be  said  to  have  lawfully  hircil  himself 
for  a  whole  year  within  the  meaning  of  the  3  /F.  S^-  M,  c.  11.  ^.7., 
and  that  being  so,  1  am  of  opinion  that  no  settlement  was  gahied 
in  the  parish  of//.  —  IToliioyd  J.  I  am  of  the  same  opinion.  It 
is  not  to  be  presumed  without  being  stated  in  the  case,  that  the 
pauper  at  the  tunc  of  making  the  contract  with  his  master  commu- 
nicated to  him  that  he  was  in  the  militia,  and  there  is  nothing  on 
the  face  of  the  case  to  show  that  such  a  conmmnication  was  made. 
This  ciise  seems  so  full  within  tlie  principle  laid  down  by  Lord 
/W,ii.  pl.2oi.    Ellenborough,  in  Rex  v.  Norton,     He  there  says,  "A  variety  of 

*'  cases  have  occurred,  which  have  decided  the  question  in  the 
"  case  of  an  apprentice,  and  this  not  on  the  ground  of  its  being  an 
"  excepted  case,  or  as  standing  upon  any  occult  efficacy  in  the  in- 
"  denture  of  apprenticeship  ;  but  on  the  broad  principic,  that  one 
<<  who  has  contracted  a  relation  which  disables  him  from  serving 
"  any  other  without  tlic  consent  of  his  first  master,  is  not  xtd  juris, 
**  and  cannot  lawfully  bind  liimself  to  serve  such  second  master, 
<*  so  Jis  to  gain  a  settlement  by  serving  for  a  year  under  such 
"  second  contract.  In  reason  and  princi[)lc  it  cannot  make  any 
"  difference,  whether  he  be  originally  bound  by  a  contract  of  ap- 
*•  prenticesln'p,  or  by  any  other  contract  equally  obligatory  upon 
"  him,  which  disables  hiin  from  binding  himself  to  serve  a  second 
**  master.'*  It  is  said  that  this  case  difters  from  that,  because  the 
militia  not  having  been  called  out  during  the  year,  there  was  a 
year's  service  under  a  conditional  hiring ;  I)ut  the  objection  is,  that 
the  pauper  was  not  capable  of  making  a  contract,  so  as  to  give  the 
master  a  controul  over  his  services  during  the  whole  year.  Now, 
no  communication  having  been  made  to  the  master  that  the  pauper 
had  entered  into  a  contract  to  serve  in  the  militia,  I  am  of  opinion 
that  this  must  be  considered  an  absolute,  and  not  a  conditional, 
hiring  for  a  year  ;  and  if  that  be  so  then  it  is  quite  clear,  that  the 
pauper  was  not  capable  of  making  an  unconditional  contract  to 
serve  for  a  whole  year.  I  am,  therefore,  of  opinion,  in  this  case, 
that  the  pauper  was  not  lawfully  hired  in  the  parish  of  //.  for  one 
whole  year, within  the  meaning  of  the  S  JF.  cV  M.  c.ll.  §  7.  —  LiT- 
TLEDALC  J.  concurred.  —  Order  of  Sessions  quashed. 
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I.   The  Statutes  relating  to  the  Appointment  of  Overseers, 

m 

See  S7 H.S.  c.25.  5&e Edw.6.  c.2.  5Eliz.  c.S.  14 Eliz. 
e^  18  Eliz.  C.S.  S9Eliz.  c. 3.  ifSEliz.  c.2.  §  1.  8,  9, 10. 
ISA  14  Car. 2.  c.l2.  §21.  17 G. 2.  c.SS.  §3.8.  54 G. 3. 
A9i.    SB  G.  3.  €.95. 

IL  The  Form  of  the  Appointment. 

1«   jDfJTv.  Searle^  E.  T.  12  Ann.  Editor'^  MSS. — Two  justices  An  order  need 

appointed  three  persons  to  be  overseers  for  the  parish  of  ^ot  state  that 
HmB  and  one  of  the  objections  to  the  form  of  the  appointment  ^  ^J!?**"*  "^ 
wea,  that  it  did  not  appoint  them  to  be  overseers  of  the  said  parish  Aether  wur/he' 
Ujf^ier  teith  the  churwittardens  thereof  2a  the  statute  43  Eliz.  c.  2.  churchwardens, 
direcU;  — bat  THE  Court  disallowed  the  objection^  saying,  that  overseers  of  the 
«^en  overseers  are  once  legally  appointed,  they  are  by  the  oper-  poor. 
atiQO  of  law  joined  with  the  churchwardens  of  the  parish  for  which 
t])w  are  appointed. 
.  £  Rex  V.  St.  George  Sy  T.T.9G.I.  Fort.  320.  —  The  nomination  They  must  be 
ot.oyefseers  of  the  poor  was,  that  such  by  name  were  appointed  to  appointed  over- 
set  the  poor  to  work,  &c.,  mentioning  the  several  duties  in  the  act,  *®*"  ^^  nomine, 
but  did  not  in  express  words  appoint  them  overseers:  and  for  this  ^Com.Dig.  99. 
reason  the  nomination  was  quashed. 

S.  Rex  V.  Sheringbrooke,  E.T.llG.l.   2Ld.  Raym.  1394.  —  Theappoint- 
An  order  of  justices  of  the  peace,  made  for  appointing  tne  defendant  ^?^*  ™"?*  '^*® 
overseer  of  the  poor,  bcmg  removed  into  the  Court  of  K\tv^'&  ija«MiX«rwr^ 
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ntbtiantiai  Bench  by  certiorari^  was  quashed  upon  motioiiy  because  it  did  not 
houMehoiders,  appear  by  the  order  that  he  was  a  suhstanUal  householder^  which 
m  ^'  5?  *'■      '®  expressly  required  by  the  words  of  the  statute  43  Eliz.  c.2. 

Rex  V.  Marlow,  Foley,  5.  Rex  v.  Weobley,  2  Str.  136U  Rex  v.  Morall,  M.  T.  7  G.  2.  Rex 
o.  Curie,  Say.  Rep.  279.     Rex  v.  Stubbs,  2  T.  R.  406.     Rex  v.  Morris,  4  T.  R.  550. 

The  appoint-  4.  Rex  v.  Houlditchy  T.  T.  13  &  14  G.  2.  Editor'*  MSS — Two 
ment  must  state  justices  of  the  county  of  Surry  had  appointed  two  persons  over- 
^5?*^*".  seers  of  the  poor  of  the  parish  of  W, ;  but  it  was  not  stated  that 
"^  ritoi^L"^  the  parish  of  W.  was  in  the  county  of  S.  or  in  any  other  county. 

— The  Court  took  the  objection  to  the  order  for  this  reason,  and 
it  was  accordingly  quashed. 
And  aUege  5.  The  case  of  the  Overseers  of  Weohly,  M.  T.  20  G.2.  2  Str.  1261 . 

that  the  persons  — Two  sets  of  overseers  were  appointed,  and  both  quashed  ;  one, 
appointed  are  because  the  persons  appointed  were  described  only  as  "  principal 
ho^^k^  in  i^habitantSy*  instead  of  pursuing  the  words  of  the  statute  43  Eliz. 
theparith,  ^*  ^*  which  are  '^  substantial  householders  ;"  the  other,  because  it 

S.  P.  Rex  v.  ^^^y  called  them  **  substantial  householders,'*  without  adding 
Morall,  M.  T.  there  or  in  the  parish,  and  this  too  not  in  the  appointment  as  it 
7  G.  2.  ought  to  be,  but'only  in  the  direction  at  the  foot  of  it. 

An  appoinu  6.  Rex  v.  Severn,  E.  T.  29  G.  2.  Say.  Rep.  278.— The  defend- 

ment  of  over-  ^nts  were  appointed  overseers  of  the  poor  within  "  the  precincts  of 
m^Wi!ulr^  THE  Tower,  otherwise  called  the  parish  of  St.  Peter^s  ad  Vincula, 
under  43  Elis.  within  His  Majesty's  Tower  of  London"  —  Denison  J.  We  are  of 
c.  2.  the  place  opinion  that  the  appointment  is  void.  It  expressly  appears  to  be 
for  which  the^  an  appointment  under  the  43  Eliz. ;  but  it  is  not  a  good  appoint- 
5S*°*™*°i^  ment  under  that  statute,  nor  under  the  13  &  14  Car.  2.  The 
made  laaparuh.  formgi.  statute  only  gives  a  power  of  appointing  overseers  of  the 

poor  in  parishes  ;  and  this  power  is  by  the  latter  statute  only  ex- 
tended to  toxonships  and  vitls ;  and  we  are  of  opinion,  that  both 
these  statutes,  which  have  in  other  instances  been  construed  strictly, 
ought  to  be  so  construed  in  the  present  case.  In  the  case  of  Rex  v. 
(a)  Say.  Rep.  Curle(a)t  it  was  holden,  that  the  very  words  substantial  householders, 
279.  which  are  the  words  of  the  43  Eliz.,  must  be  used  in  an  appointment 

of  overseers  of  the  poor ;  and  an  appointment,  wherein  the  persons 
appointed  were  called  principal  inhabitants,  was  quashed :  and  the 
same  strictness  in  construing  this  statute  has  been  observed  in  divers 
other  cases.  It  has  been  said,  that  as  the  place  for  which  the 
defendants  were  appointed  overseers,  is  called  "  the  parish  of  St. 
Peter^s  ad  Vincula,  within  His  Majesty's  Tower  of  London,**  as  well 
as  "  Precinct  of  the  T&voer,"  it  is  a  parish  by  reputation,  and  the 
{h)  PoU,  pi.  43.  case  of  Hilton  v.  Paxvle  [b)  has  been  cited,  in  which  it  was  holdeo, 

that  a  parish  is  within  the  meaning  of  the  43  Eliz. ;  but  aHhou^ 
a  place  may  be  a  parish  by  reputation,  and  although  overseers  of 
the  poor  may  be  appointed  for  such  place,  yet  an  appointment  of 
overseers  for  such  place  will  be  bad,  unless  the  place  be  therein 
expressly  called  a  parish.  In  the  present  case,  the  description  of 
the  place  is,  Precinct  within  the  Toxver :  for  the  words  Parish  of 
St.  Peters  ad  Vinculo,  within  His  Majesty*  s  Toviyer  of  London,  are 
under  an  otherwise  called  ;  and  the  rule  in  such  cases  is,  that  the 
name  or  description  which  precedes  an  otherwise  called,  is  always  to 
be  considered  as  the  true  name  or  description,  and  not  the  name  or 
(c)3Bu]8tr.296.  description  which  follows.    In  an  anonymous  case  (c),  it  is  said,  that 

the  whole  Court  was  clearly  of  opinion,  that  the  true  name  of  a 
mail  is  that  which  precedes  an  alias  dictus,  and  an  indictment  was 
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in  that  case  quashed,  because  the  addition  of  the  person  indicted 
followed  the  alias  didui*  It  has  been  said,  that,  although  the  place 
of  which  the  defendants  were  appointed  overseers  be  not  a  parish, 
the  Court  may  intend  that  it  is  a  township  or  vill,  within  the  mean- 
ing of  the  13  &  14  Car.%;  but,  as  it  is  not  expressly  called  a  town- 
Mp  or  vill  in  the  appointment,  the  Court  ought  not  to  intend  that 
it  is  a  township  or  vill,  in  order  to  make  an  appointment  good 
which  is  not  warranted  by  that  statute. 

7-  Rexv.  Siubbs,  E.T.2SG.3.2  7'. i2. 406.— The  township  of  ButUicworas 
tbenonastery  of  RofUon  Abbey ^  consisted  of  three  houses,  viz.  the  *i^^^^^^ 
abbey-house,  with  about  four  hundred  acres  of  land  which  was  a^  to  be  reia- 
occupied  by  Mrs.  5. ;  a  small  house,  with  an  acre  of  land  belonging  Uvely  ttktn ; 
to  it,  occupied  by  one  M^y  a  poor  man  with  a  large  family,  and  and  parsons ' 
senrant  to  Mrs.  S*;  and  a  cottage  with  about  five  roods  of  land,  though /loor 
the  property  of,  and  occupied  by,  a  poor  day-labourer.     These  ST^J^S^^^"*" 
three  persons  were  appointed  overseers  of  the  poor ;  and  it  was  no*oim/m<  "* 
objected,  that  the  two  men,  on  account  of  their  poverty,  were  not  householders  in 
substantial  householders.     But  th£  Court  held  that  the  words  the  parish. 
'<  suisiatUittl hou$ehQideri'*  are  to  be  understood  as  a  relative  term; 
ami  therefore,  in  a  place  where  there  are  a  great  many  opulent 
faimeni,  the  appointment  of  a  day-labourer  may  be  improper ;  (e)  i  Sid.  269. 
but  that  in  the  present  case,  as  there  were  no  other  persons  to  \  ^^'  ^*'^ 
serve  (c),  the  appointment  ought  to  be  allowed.  "  ^  °*^'^'  '^ 

NaTs,  An  appointment  of  overseers  is  good,  without  mentioning  Theappmnu 
the  justices  to  be  of  the  division  /  for  the  words  of  the  statute  in  mn>t  need  not 
this  cuBe  are  only  directory.     In  some  of  the  ancient  statutes,  not  !!^ke  ^uti^^oT 
now  in  force,  as  particularly  the  22  Hen.S^  c*  12.,  the  justices  were  tkedhnsion. 
required  to  divide  themselves,  for  the  better  execution  of  the  regul-  r.  v.  Sparrow, 
ations  concerning  the  poor;  and  thence  came  the  clause  in  the  2  Sess.  Cas.  ho. 
subsequent  statutes,  that  the  justices  9/  the  division  were  to  do 
sucb  and  such  things.    But  as  there  is  no  law  at  present  which 
requires  them  to  divide  for  the  aforesaTd  purposes,  there  is  properly 
no  divisianf  in  the  sense  which  the  statutes  intended ;  and  conse- 
quently it  cannot  be  necessary  to  set  forth  now,  that  the  justices 
are  sn  or  Jiear  the  division. 

8.  Bex  ^.Morris,  //.  T.  33  G.  3.  4  r./2.550.—  Two  justices  An  order  sp- 
in ^une  1791  appointed  the  defendant,  being  a  substantial  house-  ^^^^  ^\ 
bolder  of  the  parish  of  Z.  to  be  overseer  of  the  poor  of  the  hamlet  Jo'JJ^JJJiIt^  ^ 
of  V.  in  the  said  parish  ;  he  appealed  to  the  Sessions,  where  the  theiiarish  oTB. 
appointment  was  confirmed  witli  costs,  stating  it  to  be  on  the  hear-  to  be  overseer 
log  of  the  appeal  touching  the  appointment  of  R,  M.  as  one  of  the  ior  the  hanOetoi 
overseers  of  the  poor  of  the  hamlet  of  '<  V"  &c.    To  the  orcter  of  C.  jn  tiie  s^ 
Sessions  was  annexed  a  rate  on  the  inhabitants  and  all  other  sub-  ^"  '  '^  ^ 
stantial  householders  in  the  parish  of  Z«,  towards  the  relief  of  the 
poor.  May  16.  1791 ;    and  in  that  part  of  the  rate,  which  re- 
spected V,  hamlet,  the  appellant  was  rated.    It  was  contended, 
that  this  is  not  an  appointment  for  a  parish  under  the  43  Eliz.  c.2., 
nor  for  a  vill  under  13  &  14  Car*  2.,  but  for  a  hamlet  only,  which 
is  merely  a  subdivision  of  a  parish.  —  Lord  Kenyon  C.  J.    It  is 
objected  that  this«is  not  a  township  or  vill,  but  only  a  hamlet:  hut 
viu  and  kamkl  are  in  common  acceptation  used  as  synonymous 
terms.     If  indeed  the  justices  at  the  sessions  had  stated  specially 
in  their  order  that  this  was  not  a  vill,  we  should  have  been  bound 
to  quash  the   order  of  appointment;   but  as  it  may  be  a  vill 
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we  Bxq  now.  to  intend  {a)  it  for  the  purpose  of  supporting  the  order. 
The  same  intendment  may  be  made  as  an  answer  to  the  third  ob- 
jection ;  and  if  we  were  to  look  at  the  rate,  which  indeed  should 
not  have  been  returned  by  the  certiorari^  the  appellant  there  ap- 
pears to  be  rated  for  property  in  F. — Both  orders  affirmed. 

III.  What  Persons  are  liable  to  be  appointed. 

See  Stau.  32 H.S.  c.40.  1  fV.SfM.  c.  18,  §7.  6&7  W^.3. 
cA.  10&  U  ^.3.  C.23.  §2.  18G.2.  c.l5.  42G.3.  c.90. 
§174..  58  G.3.  C.70.  §2.    59  G.S.  c.l2.  §  6,  7.  35. 

An  attorney  or        9.  Rex  v.  Proitse,  M.  T.  10  Car.  1.  Cro.  Car.  389. —  P.,    an 

practising  t>ar-  attorney  of  the  King*s  Bench,  was  elected  tithingman  of  T. ;  and 

rister^ranot  be  ^y^^  Sessions  refused  to  admit  his  writ  of  privilege,  as  entitling  him 

^h^ffi^*  ^'  ^®  ^®  discharged,  on  the  ground  that  tnere  was  a  special  custom 

Noy,  lis.'  ^o^  every  parishioner  to  serve  the  office,  according  to  the  situation 

March,  so.  of  their  houses.     It  was  therefore  moved  into  the  King's  Bench  ; 

Off.  Brev.  162.  and,  after  argument,  all  the  Court  held,  that  such  a  custom 

2  Keb.  477.  could  not  prevail  against  a  person  who  is  by  his  office  to  be  attend- 

2  Roll.  Ab  272.  ^^^  ^^  '^®  superior  courts  :  and  in  the  case  of  Rex  v.  Pordage  (b) 

1  C.  Dig.  450.*  1^  '^^  admitted,  that  practising  BARRtsTERs  have  the  Same  privi- 

2Haw.P.C.99.   lege. 

(6)  2  Keb.  578.  1  Mod.  22.     1  Sid.  431.      2  Hawk.  P.C.  100. 

An  alderman  of      10.  Rex  V.  Abdy,  T.  T.  16  Car.l.  Cro.  Car.  585.  —One  Abdy,  an 
I^don  is  not     Alderman  of  London,  was  elected  a  constable  in  Essex,  where  he 
BwijA  cS^™     resided  ;  and  on  the  case  being  removed  into,  and  argued  in,  the 
El        331         King's  Bench,  all  the  Court  held,  that  he  ought  to  be  discharged 
oug«       •        j,y  jjjg  privilege,  in  like  manner  as  attornies  attending  the  courts 
are  discharged  of  such  office,  and  other  offices  in  the  parish  ;  and  a 
writ  was  accordingly  awarded  for  his  discharge. 
TidevHiUers  and       H.  Raymond  V.  St.  BotolpKs  Aldgate,  32  Car.  2.  2  Chan.  Rep. 
oAcr  revenue       jgg^  _  The  plaintiff  was  one  of  the  king's  tvaiters  in  the  port  ofL., 
?i^iMd  from""    ^"^  ^®^^  ^^  trade  of  a  common  bretoer,  and  executed  his  said  place 
serving  the  of-    ^Y  o  deputy  ;  the  defendants  insist  he  is  not  to  be  exempted  from 
fice  of  overseer,  bearing  the  office  of  overseer  of  the  poor  of  the  parish.  This  Court 
See  also  the  case  declared  that  the  King's  officers  ought  to  have  the  benefit  of  their 
of  Cawthome  v.  privilege ;  and  the  execution  thereof  by  a  deputy,  or  his  dealing  in 
Campbell  in  the  another  trade,  should  not  in  any  sort  be  prejudicial  to  him,  he 
rroo*  1  A  str     ^®*"g  ^^  answer  for  any  neglect  or  misdemeanor  committed  by  his 
Rep.'2l6,  and     ^epu^y*  ^o^  ^^^t  it  is  not  reasonable  that  the  King's  servants  or 
Rex  o.  Warner,  officers  should  have  nothing  else  to  subsist  on  but  their  immediate 
pott,  pi.  16.        services  or  places  under  His  Majesty,  and  take  ho  other  employ- 
ment on  them  ;  and  although  a  privilege  of  that  nature  be  granted 
in  THE  Exchequer,  a  xm-U  of  privilege  under  the  great  seal  was, 
and  ought  to  be  taken  in  all  respects  as  effectual :  and  therefore 
the  Court  allowed  the  plaintiff  his  privilege. 

Aou1?JShLt        ^^'  Anonymous,  E.  T.  3  Ann.  6  Mod.  140 A  writ  of  privilege 

cure^f  souls  is  ^*^  moved  (or  to  have  a  clergyman,  who  appeared  to  have  no  cure 
privileged  from  of  souls,  privileged  from  the  office  of  overseer;  and  though  Holt 
being  overseer.  C.  J.  seemed  against  it,  because,  by  him,  their  privilege  of  exemp* 
1  Mod.  280.  tion  is  only  extendible  to  their  spiritual  revenues,  and  if  in  case 
1  Vent.^105.      ^®  privilege  be  personal,  it  is  only  from  common  law  offices,  and 

(o)  Vid.  Salk.  501.  « If  a  place  be  named  generally,  that  place  shall  be  « taken 
"  to  be,  and  intended,  a  vill.*' 


2Stra.  1107. 


!■■• 
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cspeaally  if  they  are  without  cure,  as  here;  yet  thb  other  three 
Justices  were  strongly  agamst  him ;  but  however,  for  His  Lord- 
shi'p*8  satisfiurtioo,  they  decreed  that  it  should  be  stirred 
again,  (a) 

13.  Rex  V.  Moory  2W.8fM.  Carth.  161.—  The  defendant  was  Penonsonly 
a  citizen  of  Z,.,  but  resided  in  the  summer  at  H.,  and  was  chosen  oc<^on*llj 
by  the  parishioners  overseer  of  that  parish.     Upon  appeal  to  the  ^  ^  be*"^' 
Sessions  he  was  discharged ;  but  it  not  appearing  upon  the  order  poised  o^- 
that  ^ he  was  appointed  by  two  justices,  pursuant  to  4*3  Eliz.,  the  seen. 
Court  of  King  s  Bench  would  not  quash  tne  order,  because  nobody  Dal.  &  7S. 
was  aflected  by  it.  —  The  Court  thought  such  practice  of  ap-  1.2.  p.  si 6. 

pointii^  persons  only  resident  for  a  time,  ought  to  be  discouraged ; 

and  it  is  said  by  Lord  Chief  Baron  Comyns  (6),  that  such  per-  (6)  s  Com. Dig. 

sons  ought  not  to  be  chosen,  and  he  refers  to  the  report  of  this  '!f S^J**.?' 

24.  Res  V.   Gayer,  H.  T.  80  G. 2.    Burr.  ^4f5.—  G.  being  ^^^^^^^ 
appointed  overseer  of  the  poor,  appealed  to  the  Sessions,  who  tiJ^JJ^biS?" 
niaide  the  following  order :  *<  It  appearing  unto  this  Court,  that  G.  pay  officer  ought 
**  was  and  is  an  acting  justice  of  the  peace  for  the  county,  and  also  not  to  be  ap- 
**  a  lieutenant  of  marines  (c)  on  half  pay,  and  that  there  are  other  pointed,  if  there 
•'  su£Bcient  and  substantial  householders  within  the  said  parish,  •reo*«fP^Y. 
**  this  Court  doth  therefore  vacate  and  make  void  the«aid  warrant  bletoiAeoffi«; 
**  of  appointment.'*    Tlie  question  upon  the  argument  was,  .Whe-  and  UiejutUcet' 
ther  the  reasons  given  were  sufficient ;  and  particularly  whether  of  the  pc»ce 
the  office  of  justice  of  peace,  and  the  office  of  overseer  are  com-  ^^^  •  discre- 
patible  offices ;  and  if  so,  whether  the  objection  could  be  removed  ^onary  power  to 
by  appointing  a  deputy  overseer. — Lord  Mansfield:  The  gene*  ~^o„J^^^^*^ 
ral  question  relating  to  the  compatibility  of  offices,  and  the  power  Cald.  241. 
of  appointing  deputies,  is  unnecessary  to  be  considered  upon  the  Burr.  S.  C.  57. 
present   matter,  (of)     The  Sessions,  on  appeal,  have  a  right  to 
exercise  the  same  latitude  of  discretion,  in  judging  who  are  fit  to 
be  nominated  overseers,  as  the  two  justices  had.   They  have  ^iven 
their  opinion  that  G.  was  not  a  proper  person  to  be  appomted 
overseer.    They  are  not  obliged  to  give  any  reason  for  their 
opinion,  because  the  legislature  has  intrusted  them,  on  an  appeal, 
with  the  power  and  authority  of  appointing  overseers.     If  the 
Sessions  had  given  no  reason,  their  order  had  been  undoubtedly 
good ;    we  must  have  presumed  that  they  acted  upon  proper 
grounds*     It   is  true,  that  where  the  whole  reason   is   set   out, 
and   is    clearly  wrong,  we  may  and  ought  to  quash  an   order 
manifestly  made  by  mistake  ;  but  then  the  bad  reason  must  appear 
to  have  been  their  only  inducement.    If  there  may  have  been 
other  grounds,  they  should  be  presumed  sufficient ;  and  the  order 
ought  not  to  be  set  aside,  because  some  of  the  reasons,  unneces- 
sarily given,  appear  to  be  bad.     Here  the  whole  reason  is  not 

(a)  It  is  said  in  Gibson^s  Codex,  2 1 5.  dinary  of  Hi*  Majaly'i  body  guard  is  ex- 

that  aU  peers  of  the  retdmy  by  reason  of  empted  from  serving  the  office  of  over-, 

their  dignity ;  all  clergymerif  by  reason  seer.   R,  v.  Great  Marlow,  2  East,  245. 

of  their  order ;  and  all  parliament-men,  (d)  In  the  case  Rex  v.  Pateman,  M.  T. 

byreawmoftheirprivilege,  are  exempted  29  G,  3.   2  T.  R.  779.   Lord  Kenyon 

from  the  office  of  cburtrfa  warden .  C.J.  says,  that  in  the  case  of  R.  v.  Gayer^ 

(c)  See  3  Keb.   309.     1   Sid.  272.  it  seemed  to  be  agreed  that  the  officea 

*»  Lev.  233.     2  Hawk.  P.  C.  loa  as  to  are  incomjMtible,  because  the  accounto  of 

the  liability  of  a  captain  m  the  guard  to  the  overseer  are  subject  to  the  controuL 

serve  parish  offices :  and  it  seems  tliat  a  of  the  justice, 
penon  sworn  one  of  the  yeomen  in  or^ 
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given  <  they  say  there  were  other  persona  qualified ;  and  supposing 

G;  liable  to  serve  the  office,  they  might  think  him  not  so  proper 

as  many  others.    It  does  not  appear  that  they  considered  him 

as  exempted  or  disqualified  from  being  overseer,  and  that  they 

vacated  the  order  of  juetices  on  that  account  aa  illegal.     The 

execution  of  a  discretionary  power,  when  it  is  not  necessary  ti> 

giTC  a  reason,  ought  to  be  supported,  unless  the  whole  reason  is 

set  forth,  and  is  manifestly  wrong* — Order  of  Sessions  confinned. 

The  words  15.  Rex.  v.  Stubl^Sy  E.  T.  28  G.  9.    2  T.  R.  SQS.-^A.  S.  wUio9>, 

"  «*A*<«i/iW  ^^    y.  j^f ,  and  J.  K,  were  appointed  overseers  of  the  poor  for  the 

"  ^^^w^'A^Weri"    township  of  the  monastery  of  R.  A.    The  township  of  tlie  monas- 

have  no  refer-      ^  nn     a   *  ^      ^        l'ii  ^••*i-         \. 

encc  to  sex*  and  ^^'Y  ^^  -"•  '^'  *®  *"  extraparochial  place,  containmg  three  housea 
therefore,  if  only,  and  about  four  or  five  hundred  acres  of  land.  Those  three 
Uierebenoother  houses  are  respectively  occupied  by  Mrs*  S.  who  lives  in  the  Ab^ 
persons,  a  wo-  bey-house^  and  occupies  the  greatest  part  of  the  land  Within  the 
'^oted-^fcT*^  township.  The  house  occupied  by  M.  is  a  small  house^  wJiich  he 
there bnothinjr  ^^^^9  ^^^'^  something  more  than  an  acre  of  land  belonging  to  it: 
ia  the  nacmeof  be  has  lived  in  it  two  or  three  years,  with  a  wife  and  two  children, 
tlie  office  to  reiw  and  is  poor  and  a  servant  to  Mrs.  S.  A*,  is  a  labourer,  and  poor; 
der  women  in*  but  the  house  in  which  he  lives,  with  four  or  five  roods  of  land  be- 
compeuni.         longing  to  it,  is  his  own  property.  —  The  Court,  after  argument  al 

the  bar,  took  time  to  consider :  and  Ashhurst  J.  now  delivered 
the  opjnion  of  the  Court.  —  We  thinic  that  the  circumstance  of  one 
of  the  persons  appointed  being  a  woman  does  not  vitiate  the  ap- 
pointment. The  only  qualification  required  by  43  Eltz.  is,  that 
they  shall  be  substantial  householders ;  it  has  no  reference  to  sex. 
The  only  question  then  is,  whether  there  is  any  thing  in  the  nature 
of  the  office  that  should  make  women  incompetent ;  and  we  think 
Dyer,  S285.  thef  e  is  not*  There  are  many  instances  where,  in  offices  of  a  higher 
Calli^  252.        nature,  they  are  held  not  to  be  disqualified ;  as  in  the  case  of  the 

2  Stra."ui4'^  office  of  high  chamberlain,  high  constable,  and  marshal,  and  that 
1215.  ^  ^  common  constable,  which  is  both  an  office  of  trust,  and  like- 

3  Keb.  32.         wise,  in  a  degree,  judicial.    So  in  the  case  of  the  office  of  sexton.  («) 

As  to  Chardstock's  case  (&),  that  is  no  conclusive  authority.  It  la 
to  be  collected  from  the  case,  that  there  were  other  persons  in  the 
parish  proper  to  serve ;  and  if  so,  the  Court  held  the  justices  had 
not  acted  improperly  in  refusing  to  approve  of  a  woman.  Where 
there  are  a  sufficient  number  of  men  qualified  to  serve  the  office, 
thi^  are  certainly  more  proper ;  but  that  is  not  the  case  here ;  and 
therefore,,  if  there  is  no  absolute  incapacity,  it  is  proper  in  thia 
instance  from  the  necessity  of  the  casou  And  there  is  no  danger 
of  making  it  a  general  practice ;  for  as  the  j.u8tices  are  invested 
with  a  discretionary  power  of  approbation,  it  is  not  likely  that  they 
will  approve  of  such  an  appointment  when  there  are  other  proper 
objects. 

(a)  Decided  upon  great  debate  in  the  not  to  be  an  overseer  of  the  poor,  and 
eae  of  Ofimr  ▼.  Ingram,  3  Str.  1114.  that  there  can  be  no  custom  to  put  her 
and  reported  very  fully,  7  Mod.  203.  in  on  account  of  her  being  aa  hooaa- 

(b)  Rex  ▼.  Ckardttockf  Batter  Term,  keeper,  because  it  is  an  office  created  by 
10  Ann.  Vm.  Abr.  title  Poor,  4 1 5.  ~  A  act  of  parliament.  —  Pauu  C.  J.  said, 
man  and  woman  were  elected  overseers;  the  justices  bad  done  well  in  reftising  to 
and  on  the  j«utioes  appointing  the  man,  nominate  a  woman  ;  aiMi  directed  ap- 
and  revising  to  appoint  the  woman,  a  plication  to  be  made  to  the  justices  to 
rnoMdamca  was  applied  for  to  compel  nominate  another  person  ;   aid  tiMt  if 

justiceB  to  nominate  two  liouseboldcra.— -    Uicy  refused,  the  Court  should  be  awved 
Powell  J.  declared  that  a  womiiu  w    VW&  imoA  Verm  for  a  aiaiwlaimi*. 


Sect.  S.]         PiiiiNit  lia»lb  to  bi  awwoivtkd,  « 

1&  Rex  Y.  Reamer,  M.  T.  40  G.  3.  8  T.  R.  S75.  -^  The  [defend*  An  officer  oftl 
ant  wag  indicted  for  not  taking  upon  him  the  oiBce  of  overseer  of  customt  is  ex. 
Che  poor,  to  which  the  indictment  stated  that  he  was  in  due  man*  «™P^  ^rom 
ner  nominated  on  the  16th  of  April,  38  G.  3.    The  cause  was  tried  ^^f%^  ''^' 
before  Pbrryn  Baron,  when  it  was  insisted  on  behalf  of  the  de-  oftbepoor!^ 
fendanty  that  he  was  exempted  from  serving  the  office  by  reason  though  he  bai 
of  his  holding  another  office,  that  of  coal -meter  at  Maningtree  not  his  writ  of 
within  the  port  of  Harwich^  under  an  appointment  from  the  com-  pn^ileg®  »t  the 
missioners  of  the  customs  by  deputation ;  the  duties  of  which  office  ^™^* 
were  (it  was  said)  incompatible  with  the  office  of  overseer  of  the 
poor.   And  he  also  relied  on  the  clause  of  exemption  in  the  patent, 
under  which  the  commissioners  of  the  customs  were  appointed  by 
Che  Crown,  wherein  it  is  stated  that  '<  to  the  intent  that  the  said 
**  commissioners  may  be  better  enabled  to  attend  the  execution 
**  of  their  commission,  we  do  hereby  grant,  declare,  and  ordain  that 
<<  you  our  said  commissioners,  and  all  officers  of  the  customs^  as 
**  well  ffaose  appointed  or  authorised  by  letters  patent,  or  by  con- 
**  stitution  or  warrants  from  the  commissioners  of  our  treasury,  &c. 
^  as  those  officers  which  are  or  shall  be  appointed  or  deputed  by 
**  you  our  said  commissioners  in  or  for  the  management  of  our  said 
**  revenue,  shall  not  be  compellable  to  serve  on  any  jury,  or  to 
^  appear  and  serve  at  any  assizes  or  sessions,  or  to  serve  any  parish 
^  or  aiher  public  office  whatsoever f  civil  or  military ;  hereby  requir- 
*'  ing  and  commanding  all  mayors,  sherifi&,  justices  of  the  peace,  &c. 
**  and  all  other  our  officers  and  subjects  whatsoever  whom  it  mav 
"  concern,  to  take  notice  of  this  our  royal  pleasure  at  their  peril, 
**  Ac"    It  appeared  in  evidence  that  the  duty  of  a  coal-meter  is  to 
weigh  and  measure  the  several  sorts  of  coals,  culm,  and  cinders, 
upon  which  certain  duties  are  imposed  by  several  acts  of  parlia- 
ment, imported  or  landed  at  Maningtree  ;  and  which  appeared  to 
be  about  12,000  chaldrons  in  a  year ;  which  was  to  be  done  by  the 
defendant  and  four  others ;  and  that  the  necessary  attendance  of 
the  defendant  rendered  it  impossible  for  him  personally  to  execute 
the  office  of  overseer.     It  was  also  proved  that  there  was  no  ne- 
cessity for  appointing  the  defendant  overseer,  inasmuch  as  there 
were  many  other  substantial  householders  in  the  parish  capable  of 
taking  the  office.  —  It  was  said  in  answer,  by  the  counsel  for  the 
prosecution,  that  the  King  could  not,  by  his  prerogative,  exempt 
the  defendant  from  serving  the  office  of  overseer,  which  was  an 
office  created  by  statute ;  and  with  regard  to  the  supposed  incom- 
patibility of  executing  the  two  offices,  that  he  might  serve  the  office 
of  overseer  by  deputy.  —  The  learned  judge  over-ruled  the  objec- 
tions, and  the  defendant  was  found  guilty.  —  LordKBNYON  C.  J  : 
I  doubted  at  first  to  what  branch  of  the  prerogative  this  power  of 
exemption  was  to  be  referred,  yet  upon  looking  into  the  authorities, 
and  especially  the  case  of  Bishop  v.  Lloyd,  I  am  satisfied  that  it  is 
well  founded.     And  I  feel  myself  greatly  strengthened  by  finding 
that  it  was  upheld  by  two  such  great  Judges  as  Sir  Thomas  Pengelly 
and  Sir  John  Comuns ;  by  the  latter  of  whom  it  is  said,  that  the 
form  of  the  writ  oi  privilege  as  now  used  was  drawn.    In  point  of 
|>racticc  I  have  found  other  exemptions  claimed  and  allowed, 
though  the  origin  of  them  may  not  now  be  known.    The  first  time  I 
aUcnded  on  the  Chester  Circuit  as  Chief  Justice  of  Chester,  an  old 
instrument  was  brought  for  my  signature,  according  to  custom,  in 
which  the  inhabitants  of  the  town  of  Nanluich  claimed  an  eYiem^ 
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tion  from  serving  on  juries.  I  signed  the  instrument,  because  I 
found  it  had  been  regularly  signed  for  above  two  centuries  back 
by  my  predecessors  in  the  office,  some  of  whom,  particularly  Pre- 
sident BradshaxUf  could  not  be  suspected  of  being  very  desirous  of 
stretching  the  prerogatives  of  the  Crown.  —  Grose  J.  said,  he  was 
not  satisfied  that  even  the  other  ground  of  objection  to  the  verdict, 
upon  the  incompatibility  of  the  offices,  was  not  well  founded.  — 
Lawrence  J.  referred  to  the  case  of  the  Mayor  of  Norxvich  v. 
Berry f  where  it  was  holden  that  an  attorney  of  the  court  was  pri- 
vileged from  serving  the  office  of  sheriff  in  a  corporation  of  which 
he  was  a  member,  though  it  did  not  appear  that  he  had  taken  out 
his  writ  of  privilege  at  the  time.  He  also  referred  to  2  Inst.  130. 
where  it  is  said,  that  '*  If  a  man  have  a  charter  of  exemption  and 
**  show  it  ^o  the  sheriff,  yet  notwithstanding  he  may  return  him,  for 
"  the  sheriff  is  not  to  judge  of  his  charter,  nor  to  allow  or  disallow 
**  thereof;  but  if  he  will  nave  the  effect  of  his  charter,  he  must  sue 
**  out  a  frrit  of  allowance  of  this  charter,  and  deliver  the  witt  to  the 
*'  sheriff,  and  show  his  ch|trter  to  him ;  and  then  if  the  sheriff 
*<  return  him,  he  may  have  his  action  on  the  case  agaunst  the 
^'  sheriff.''  From  this  the  purpose  of  a  writ  of  privilege  may  be 
collected,  that  without  it  the  officer  is  not  bound  to  take  notice  o£ 
the  privilege ;  but  it  does  not  follow  that  the  Court  will  not  take 
notice  of  the  privilege  when  it  is  shown  to  them,  though  the  writ 
be  not  taken  out. 
The  president  17.  The  president  of  the  college  of  pliysicians,  in  London,  and 
and  members  of  the  commons  and  fellows  of  the  same,  are,  by  32  H.  8.  c.  40.  ex* 
the  College  of  empt  from  serving  the  office  of  overseer.  Yet  it  seems  to  have  been 
Physicians  are     jj^iden,  that  the  equity  of  this  statute  doth  not  extend  to  other 

not  eligible  to         ,       .   .'  ^  ?•      "^  j  •     • 

the  office  of        physicians  not  mentioned  m  it. 

overseer.  1  Keb.  439.     2  Keb.  578.     2  Mod.  22.     1  Hawk.  P.C.  101. 

A  Baj^ist  18.    Kentoard  v.  Knowles,    E.  T.    17  G.  2.      JVilles,  463 

fiS''''"^  d"*""    ^^  trespass  the  defendant  justified  under  the  10  G.  2.  c.  18.  for 
st^^Tw.&lL  re*>"»Jding  the  church  of  .S^  Olave  in  Southtvark  and  London^  by  a 
c.  18.  is  ex-        distress  for  non-payment  of  a  penalty  of  10/.  forfeited  by  the 
cmptcd  from       plaintiff  for  refiising  to  take  upon  him  the  office  of  one  of  the  col' 
serymgaUjMrish  leciors  of  the  rates  for  rebuilding  the  church  under  that  act.     The 
^^''^ted'be    P^*^^"  *t  the  time  of  being  nominated  collector  was  a  merchant 
fonorvrere    '  ^^  dealer  in  hops,  an  inhabitant  and  parishioner  of  S^  0/ave,  and 
created  since       ^^  ^  dissenting  preacher^  who  scrupled  the  baptizing  of  infantSt 
that  act,  even      commonlv  called  a  Baptist.     The  place  of  meeting  was  duly  cer- 
though  he  be      tified  and  registered,  and  the  plaintiff  duly  qualified  as  required  by 
also  engaged  in    j^^g  toleration  act.     It  was  also  proved,  that  ever  since  the  toler- 
ation act  it  had  been  usual  for  Baptist  ministers  in  many  instances 
to  carry  on  secular  business  or  employment.     The  question  re- 
served was.  Whether  the  plaintiff  as  such  minister  was  exempt 
from  serving  the  duty  or  office  of  collector.     The  Court  said. 
The  toleration  act  is  grounded  on  natural  rights,  and  the  highest 
natural  right  is  that  of  the  conscience.     The  statute  ought  to  re- 
ceive a  large  and  beneficial  exposition,  if  the  case  wanted  it :  but 
the  present  is  not  only  within  the  intent  but  also  within  the  very 
letter  of  it.     Every  person  who  is  in  holy  orders,  and  is  a  teacher 
qualified  according  to  1  JV.  Sf  M.  c.  18.  is  exempted  from  serving 
any  parochial  office,  or  other  office  in  the  parish,  &c. ;  the  plaintiff 
is  so  qualified,  and  therefore  is  exempted.     This  is  a  parochial 
office  in  the  nature  of  it ;  the  stat.  10  G.  2.  calls  it  an  office.     It  is 
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appoiDted  to  by  the  pariflhioners,  and  exercised  in  a  parish.  The 
addition  of  the  plaintiff's  being  a  merchant  or  a  dealer  in  hops 
varies  not  the  case ;  it  does  not  destroy,  the  privilege  any  more 
than  a  clergyman's  holding  a  farm  or  exercising  any  temporal 
office.  The  toleration  act  exempts  teachers  from  alljuture  cffices. 
—  Judgment  was  given  for  the  plaintiff. 

19.  RexY.  Poyndevy  H.T.  3  ^  4  G.  4.  1  B.8^  C.  178.  —  Indict-    A,  B,  and  C, 
ment  against  the  defendant  for  refusing  to  take  upon  him  the   <^"7*°Son 
office  of  overseer  of  the   poor  of  the  parish   of  5^  A.     Plea,  n™rahi'p,  ?Mi!d"a 
not  guilty.      At  the  trial,  before  Abbott  C.  J.  the  only  ques-  dwelling^iotne, 
tion  was,  whether  the  defendant  was  a  householder,  within  the  yard,  and  pre. 
meaning  of  the  43  Eliz.  c.  2.      It  appeared  that  the   defendant  xnis»»  in  a  p*. 
IV.  H.  and  T.  P  the  younger,  were  lime-merchants  and  co-part-  "If,!"  ^"*^' 

J  •  xu  r        1       11-        1.  J  •  all  the  paitnera 

ners,  and  were  the  owners  of  a  dwelhng-house,  yard,  premises,  were  in  the  habit 

and  biulding  in  Earl  Street^  in  the  parish  of  St.  A.  in  the  city  of  frequenting 
of  London^  but  that  neither  of  them  ever  slept  there,  the  de-  the  premises 
fendant  and  P.  the  younger  dwelling  at  C.  and  H.  at  S.  in  the  ^*y  ^^  *« 
parish  of  T-  in  the  county  of  A/.    One  Af.  who  managed  the  5*"])^^  * 
business  for  them,  resided  in  tlie  house  in  Earl  Street.     The  rent,  none  ofthan 
rates,  and  taxes  were  paid  by  the  firm.      Each  of  the  partners  resided  there. 
frequented  the  premises  daily,  for  the  purpose  of  business,  and  the   Tlic  dwelling- 
defendant  had  once  voted  at  an  election  of  a  lecturer,  which  was  >«>"«  was  in- 
a  privilege  belonging  to  resident  householders.    It  was  contended    f^^     7^  * 
at  the  trial,  that  the  defendant  was  not  a  householder  within  the  mani^ed  the 
statute  of  Elizabeth,     The  Lord  Chief  Justice  wds  of  opinion  that  business  for 
he  was,  and  a  verdict  was  found  for  the  crown.  —  Per  Curiam,   them,  but  the 
When  a  similar  question  (a)  was  under  our  consideration,  we  were  ""^"^  "*•*»  •".^ 
not  insensible  that  a  distinction  might  be  attempted  to  be  made  be-  ^^  ^^^  ^ 
tween    those  cases  where  the   legislature  intended  to  confer  a   jj^y  that  each 
benefit,  and  others  where  it  intended  to  impose  a  burden.     We  of  the  partnere 
were  of  opinion,  that  there  was  no  foundation  for  such  a  distinction,  was  a  houses- 
and  that  the  same  rule  of  construction  ought  to  prevail  in  all  ca§es.   ^»older  wiUiin 
We  have  no  doubt  in  this  case  that  the  defendant  is  a  householder      2'*and  liabl 
within  the  meaning  of  the  statute  of  Eliz,     It  was  in  evidence  that  ^  g^^ve  tlie  of- 
he  had  enjoyed  one  of  the  privileges  of  a  resident  householder  ;  for  ficc  of  overseer. 
he  had  voted  for  a  lecturer,  which  was  a  privilege  belonging  to 
resident  householders  only.  —  Rule  refused. 

IV.  Bi^  'whom  the  Appointment  must  be  made. 
See  Stats.  22  H.  8.  c.  12.    43  Eliz,  c.  2i  f  10.     54  G.  3.  c.  91 . 

20.  Rex  V.  Arnold,  T.  T.  4G.1.   S^r.  101.  — The  defendanU  Overseers  must 
were  indicted,  for  that  they  being  churchwardens,  and  two  others  be  appointed 
overseers,  did  refuse  to  join  with  the  overseers  in  making  a  poor's  ""^e^  ^  ^nds 
rate,  &c.  —  Pratt  C  J.  held  the  'prosecutor  to  show  an  appoint-  *u^^^*     ^^^ 
ment  of  the  overseers,  under  the  hands  and  seals  of  two  justices,  as  pq]_  ^ ^ 

the  statute  requires  ;  and  he  rejected  parol  evidence,  because,  he  |  Sess!caB.141. 
said,  it  must  be  produced,  that  he  might  judge  whether  it  jwere  a 
sufficient  appointment.  He  quoted  fVilloug/ibi/  v.  Dixey  in  the 
Common  Pleas,  where  a  will  entered  in  the  Spiritual  Court  books, 
to  be  delivered  out  to  the  executor,  was  refused  to  be  read  till  ap- 
plication and  refusal  of  the  executor  was  proved ;  and  the  same  in 
Sir  Edward  Seymours  case  (A),  as  to  a  deed.  —  The  defendant  was  (*)  10  Mod.  8. 
acquitted. 

(a)  fi«ar  V.  HaUy  \  Ji,  SiC.  ITS.  and  see  Bex  v.  Adlardt  4  B.  &  C.  112. 
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Overseers  can-  21.  Rex  Y.  Flagf  Af.  T.  13  G.  1 .  Foley ,  8.  *-  An  order  was  made 
Dotbcappointed  by  two  justices  of  peace,  appointing  two  persons  overseers  of  the 
ac^*i^?"^  poor  of  the  two  vills  of  F.  and  C.  .•  they  appealed  to  <he  Sessions, 
Cas.  324.  ^^^  appointed  that  these  two  vills  shall  choose  several  overseers 

S.P.  Rex  V.  ^^^  ^^6  future,  and  that  they  should  collect  severally  in  their  vills; 
Great  Marlow.  and  when  they  have  collected,  then  to  distribute  those  assessments 
Foley,  5.  jpintly  as  before ;  and  confirmed  the  order  of  justices.     And  the 

order  of  Sessions  was  quashed,  because  the  Sessions  have  no  ori- 
ginal jurisdiction  to  appoint  overseers. 
Nor  by  the  -22.  Rex  v.  Builer,  E.  T.  8  G.  3.  —  The  parish  of  the  Hofy  Trinity 

mayorof  acor>  \^  Guildford  lies  partly  within  the  jurisdiction  of  the  corporation 
S^^'for^*  ®^  Guildford,  and  partly  out  of  it.  On  Easier  Sunday,  1767,  about 
county ;  but  if  ^^^  P^^  eleven  at  night,  the  mayor  of  Guildford,  and  one  justice 
there  beooly  for  the  county  at  large,  made  an  appointment  of  two  overseers  for 
one  justice  in  this  parish  ;  and  on  Easter  Monday  about  noon,  two  of  the  alder- 
the county,  per-  j^g^  ^f  jj,g  corporation,  being  justices  of  the  peace  for  the  corpor- 
may  appdntT  ®^*o"»  appointed  two  other  persons,  the  present  defendants,  to  be 
S.C.  1  Bl  Ren  ^^'^^^^i'^  ^^^  ^^6  same  parish.  This  last  appointment  was  certified 
649*      *       '  into  the  King's  Bench.     The  Solicitor-General  moved  to  quash 

it,  because  the  mayor  alone  had  power,  by  43  Eliz.  c.  2.;  and  that 
his  appointment,  though  in  fact  antecedent,  yet,  whether  antece- 
dent or  not,  superseded  the  other  appointment ;  and  that  its  being 
made  on  a  Sunday  is  no  objection  to  it ;  which  was  allowed  by  the 
Court.  —  By  the  Court  :  Quashing  an  appointment,  where  the 
fault  does  not  a||Spear  upon  the  face  of  it,  is  ex  debito  justitiee*  But 
where  the^fault  does  appear  upon  the  face  of  the  appointment,  there 
the  party  has  another  remedy  by  action,  and  quashing  is  not  ex 
debitojustitia.  Of  this  last  kind  14  the  present  appointment,  which 
we  will  not  quash.  This  is  not  a  proper  case  in  which  an  appoint- 
ment may  be  quashed ;  the  year  is  over,  and  the  defendants  might 
be  ruined  by  actions.  But  we  have  no  difficulty  upon  the  princi- 
pal question.  The  statute  of  Elizabeth  gives  power  to  justices  in, 
as  well  as  out  of,  sessions;  and  thereu)re  cannot  apply  to  the 
head  officer  of  a  corporation  only,  for  he  cannot  constitute  a  ses- 
sions alone.  The  expression  *^  justice  or  justices  "  may  mean  to 
comprise  the  case  where  there  is  but  one  justice ;  but  such  a  power 
is  dangerous  to  be  trusted  in  the  hands  of  one  person,  and  was 
(a)  I  Bl.  Rep.  never  claimed  before,  (a)  -^  Rule  for  quashing  the  appointment 
650.  discharged. 

And  the  two  23.    Rex  v.   Forrest^  H.  T.  29  G.  3.    T.  R^  38.  —  The   case, 

justices  must  among  other  facts,  stated,  that  six  persons  were  put  in  nomination 
81^  and  seal       f^^  the  office  of  overseer ;  that  Jacob  Leroux,  an  acting  magistrate 

?^_yy°?,°^  _  in  the  parish,  who  attended  Ithe  vestry  and  voted,  without  waiting 
■Mnt  w  toe  pre-   «       t*^/».i        i^«-  i*^  •.•        -n        r 

■enco  of  ewji      '^^  ^^^  return  of  the  election,  signed  a  warrant  appointing  Forest^ 

other.  Potoelf  and  Johei,  overseers  for  the  ensuing  year ;  that  he  then 

Plowd.  298.  sent  such  warrant  to  three  other  justices  that  they  mi^ht  sign  it ; 
Dalt.  e.  6.  that  they  separately  signed  the  same  at  their  respective  houses ; 

l.^***l*  ^^'  ^^  ^^^  "o  ^^o  ^^  them  had  signed  it  in  the  presence  of  cadi 
SaUc.  /3.  478.  Q^her.  —  Lord  Kenyon  C.  J.  Perhaps  at  this  time  of  day  no 
5  Mod.  322.  great  inconvenience  would  follow  from  permitting  the  appointment 
Andr.  238.  to  be  made  by  a  single  magistrate ;  but  we  arc  to  decide  this  ques- 
Bur.S.C.  tion  on  the  ^SEliz,  c.2.  which  expressly  declares  that  the  over- 

seers shall  be  nominated  by  two  or  more  justices  of  the  peace, 
whereof  owe  shall  be  of  the  quorum.  Now  those  words  are  very 
material  in  tli€  decision  of  a  question  arising  on  this  statute ;  for 
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thoagli  in  modem  times  all  the  justices  ia  the  commission,  except 
oooy  are  of  the  quorum,  yet  at  the  time  when  that  act  passed, 
some  persons  were  selected  on  account  of  their  superior  know- 
Iedge»  and  appointed  to  be  of  the  quorum.    However,  I  do  not 
wish  to  decide  on  that  sort  of  ar^menL     But  it  is  admitted,  that 
in  the  case  of  orders  of  removal  they  must  act  together ;  and  for 
this  reason  that  they  should  assist  each  other,  ana  that  the  result 
of  their  conference  should  be  the  ground  of  their  determination. 
Now  I  cannot  distinguish  this  case  from  that.     This  is  not  merely 
a  mimtierial  act ;  if  it  were  like  signing  a  rate  (a),  that  perhaps  (a)  i  Stra  S95. 
might  vary  the  question ;    but  it  is  a  judicial  act,  wherein  the  ^  Doug*  Elect, 
justices  are  to  exercise  a  discretion  ;  and  in  order  to  make  this  a  J^^*  ^JJ****^ 
good  appointment,  the  justices  should  have  acted  together.  —  ^^^  '^  ^  j^^' 
AsBHuasT  J.     The  justices  in  appointing  overseers  do  not  act  ticct  of  Dor- 
ministerial  ly ;  the  statute  has  vested  a  discretion  in  them,  and  cbcstor. 
they  should  act  together ;  and  it  being  a  matter  of  discretion,  they 
should  confer  together,  for  the  purpose  of  a  communication  on  the 
subject-matter  on  which  they  are  to  determine.     But  this  cannot 
be  done  when  they  are  not  together,  and  when  no  conference  can 
take  place.  —  Grose  J.    The  justices  should  be  together  when 
they  sign  the  appointment.     This  is  not  a  mere  ministerial  act ; 
if  it  were,  the  justices  would  have  nothing  more  to  do  than  to 
confirm  the  appointment  presented  to  them  by  the  parishioners;  but 
they  are  to  exercise  a  discretion  on  the  subject ;  and  the  general 
rule  is,  that  when  an  act  of  parliament  requires  the  concurrence 
of  two  magistrates,  they  should  both  act  together.     This  point  has 
been  determined  not  only  in  the  case  of  orders  ofremavaly  but  ui 
orders  ^ba^ardy  also,  in  Billing  v.  Prim  (6),  and  in  another  case 
in  the  Common  Irleas. 

2^.  Rex  V.  Great  Marloxo  (c),  H.  T.  42  G.  S.  2  East,  244.  ~  Sir  At  the  very 
IF-  C.  and  T.  P.  two  justices  of  the  peace  for  the  county  o£ Bucks,  *"™c  the  ap- 
met  at  Great  Marlovy  on  the  lath  of  AprU  last,  and  by  warrant  ^^f*^"*** 
under    their  hands  and  seals,   appointed  </.  Webby  «/.  Johnson, 
«/.  GosUms^  and  R, «/.  Oxlade,  to  be  overseers  of  the  poor  of  the 
said  parish.     On  the  2d  of  May  last  another  instrument,  purport- 
ing to  be  a  warrant  appointing «/.  Field  overseer  of  the  said  parish, 
was  signed  by  T.  W,  Esq.  another  magistrate  of  the  county,  and  See  ac.  jwst, 
on  the  25th  of  the  same  month,  was  signed  by  the  said  T.  P.  (one  P^*  ^^* 
of  the  mM^trates  first  mentioned),  who  was  not  present  when  the 
said  T.  Jl^  signed  the  same  ;  nor  was  the  said  'T>  W.  present  when 
the  said  T,  P.  signed  it.    It  was  objected,  that  this  was  a  judicial 
act,  and  ougtit  to  have  been  executed  by  both  the  magistrates  at 
the  same  time,  according  to  the   case  of  Rex  v.   Forrest.  — 
Gbos£  J.    Both  the  magistrates  ought  to  have  been  present  when 
the  appointment  was   executed:  instead  of  which,  many  days 
elapsed  between  the  signature  of  the  one  and  the  other,  and  they 
were  not  together  when  the  act  was  done.     This  is  essentially  ne- 
cessary to  be  observed,  and  much  inconvenience  may  ensue  from 
a  contrary  rale.     Therefore,  the  appointment  appearing  to  have 
been  illegally  made  must  be  quasned.  —  Lawrbnce  J.    I  should 
be  sorry  to  relax  the  rule  that  the  two  magistrates   should  be 
together  when  the  appointment  is  made :  otherwise  it  will  be  hard 
to  say  to  what  length  of  litigation  the  question  may  not  be  carried, 

W  *i  Black.  Rep-  J0i7.  (cj  See  J?«r  v,  James,  po^  pV.  331. 
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if  it  be  to  depend  on  the  mind  of  the  magistrate  who  first  signed 
going  along  with  the  other,  at  the  time  he  signs,  as  has  been  argued 
m  support  of  the  order.  However,  it  is  not  necessary  to  decide 
any  thmg  on  that  ground  in  the  present  instance.  —  Le  Blanc  J. 
We  cannot  say  that  an  appointment  under  hand  and  seal,  and  a 
mere  concurrence  to  such  an  appointment  by  another,  are  the  same 
thing. 


An  order  ap- 
pointing^/toe 
overseers  for  the 
same  parish  is 
bad. 

S.C.Foley,202. 
2Sess.  Cas. 
201. 

And.  S43. 
7Mod.5ihedit. 

402. 


(a)  Cro.  Elu. 
783. 
Moor,  561. 

(h)  21  Hen.  8. 
c.  13. 


(c)  Sec  R.  V. 
Wymondham, 
6  T.  R.  552. 
and  R.  v,  Clif. 
ton,  2  East,!  7  5. 
(J)  Foley,  8. 


(e)  Post,  ch.  iv. 


V.    fVhal  Number  of  Overseers  may  he  appointed* 

'  See  Stat.  39  Eliz.  c  3.    43  Eliz.  c.  2.  §  1 .    17G.2.C.  3. 38. 

25.  Rex  V.  Harmatif  E.T.12  G.  2.  MSS, — A  motion  was  made 
to  quash  an  order  of  justices  appointing  overseers  for  the  parish 
of  SU  Clement  Danes,  in  which  Jive  persons  were  nominated  over- 
seers, whereas  the  ifSEliz,  c.  2.  says,  there  shall  be  four,  three,  or 
two,  nominated.  There  were  three  appointments;  on  the  18th  of 
April,  the  24th  of  April,  and  the  26th  o^  April  1738,  by  which 
the  justices  nominated  Harman  and  four  other  persons  overseers. 
The  Chief  Justice.  I  am  doubtful  whether  this  comes  before  the 
Court  in  such  a  way  as  for  the  Court  to  quash  it.  I  think  it  will 
be  a  different  consideration,  if  the  act  of  parliament  is  to  be  con- 
strued, Whether,  upon  the  face  of  such  an  order  where  five  are 
appointed,  the  Court  can  determine  the  order  void  ?  But  I  can- 
not see  how  it  can  be  called  void,  as  to  the  four  who  act.  Drurys 
case  (a  )*  is  very  near  this  kind  of  construction.  The  question  there 
was  on  the  act  of  Henry  the  Eighth  {b)t  Whether  a  person  could 
retain  more  than  so  many  chaplains  r  But  the  retainer  was  held 
not  void  in  toto,  but  good  as  to  so  many  as  were  permitted  accord- 
ing to  the  statute,  and  void  as  to  the  others.  Now  as  we  can  only 
take  notice  of  it  upon  the  order,  we  cannot  determine  which  to 
strike  out,  they  being  all  equally  nominated  (c) ;  and  it  differs  from 
the  case  of  Clerkenwell  (d);  for  here  the  appointment  is  entire^  and 
relates  to  all  equally,  and  must  be  good  or  void  in  the  whole ;  but 
as  to  the  appointment,  I  have  some  difficulty  to  determine  upon 
this  return  that  it  is  void  in  toio,  which  we  must  do,  or  confirm  it 
in  toto.  —  Page  J.  I  think  this  objection  well  taken,  and  that  the 
order  should  be  quashed.  I  cannot  see  it  discretionary  in  the 
justices  to  name  above  four  overseers.  The  act  of  parliament 
beginning  with  the  greater  number  shows  the  extent  intended.  As 
to  saj^ing  there  are  no  negative  words,  there  is  no  occasion  for 
them  in  a  new  power ;  jEind  the  affirmative  words  imply  a  negative. 
In  the  case  of  chaplains,  every  man  comes  in  separately,  and 
therefore  the  retainer  may  be  void  as  to  some ;  but  in  this  case 
they  appear  to  be  all  nominated  at  once,  and  it  is  one  act ;  and  it 
must  be  void  to  the  whole,  they  having  exceeded  the  number  of 
four*  As  to  the  usage,  I  think  that,  if  it  had  been  at  the  time  of 
the  act,  and  contemporary  with  it,  would  have  been  an  exposi- 
tion ;  but  this  is  at  so  great  a  distance,  that  I  think 'it  cannot  pre- 
vail.—  The  Chief  Justice.  1  do  not  lay  any  stress  upon  the 
usage.  —  Probyn  J.  I  do  not  think  it  necessary  the  Court  should 
give  any  opinion  upon  the  appointment,  for  it  may  come  before  the 
Court  in  a  more  proper  way  by  indictment,  (e)  This  is  an  order 
in  its  nature  void,  and  ought  to  be  quashed.  Where  a  new 
authority  xa  created  by  act  of  parliament^andthe  act  is  particular 
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in  its  directions  as  to  the  persons  in  toto  appointed,  without  giving 
anj  additional  latitude  to  the  justices,  it  cannot  be  said  they  can 
exceed  the  number ;  and  saying  so  many  shall  be  appointed,  is  say- 
ing no  more  shall  be  appointed.     Usages  that  can  vary  the  con- 
struction of  an  act  of  parliament  must  be  universal,  and  not  the 
usage  only  of  a  particular  parish,  (a)     In  the  case  of  Bewdle^f  it  (a)  Cald.  147« 
was  an  universal  usage ;  and,  for  the  necessity  of  the  thing,  the 
opinion  of  all  the  Judges  was  to  support  that  proceeding,  in  regard 
all  the  proceedings  had  been   so  for  seven  or  eight  years  past. 
General  usages,  if  they  are  immemorial,  amount  to  a  law  (b\ ;  but  (b)  Cowp.  scs, 
I  do  not  go  only  as  to  the  time,  but  to  the  particularity  of  it.     As  613. 
to  the  case  of  Clerkewwelly  four  were  retained,  which  they  had  a  ^  T.  R.  740. 
power  to  do ;  but  here  all  are  involved  under  one  appointment ; 
which  the  law  doth  not  give  the  Court  a  power  to  quash  as  to  part, 
but  it  must  be  good,  or  bad  in  Mo.  —  Chapple  J.    I  think  it 
would  be  more  reasonable  that  the  number  should  be  confined  to 
the  act  than  that  they  should  have  a  latitude  to  extend  it  beyond 
it.    It  has  been  held  in  this  Court  in  the  Brecknock  case  (c),  tliat  (c)8Mod.  soi. 
a  usage,  though  ever  so  long,  will  not  take  away  the  effect  of  a  (d)  By  Lord 
charter,  much  less  of  an  act  of  parliament.     Curia  advisare  vulU  Mansfield, 
But  the  case  as  to  this  point  was  never  determined,  (d)  '  awn,  446. 

26.  RexY.  Bedandf  H,2\  19  G.  2.  MSS. — Two  justices  ap-  The  Court  will 
pointed  the  defendant  an  overseer  of  the  poor  of  Westtuood  Yates f  not  quash  an 
in  the  county  of  Dorset ;  and  the  appointment  was  confirmed  by  P"^®""  »Ppoint. 
the  Sessions  on  appeal.     It  was  moved  to  quash  the  appointment,  ^^^if**^?^' 
and  the  order  confirming  it. — Lee  C.J.   The  objection  is,  that  do  not  appear 
the  justices  have  appointed  only  one  single  overseer,  and  not  two,  that  others  were 
'according  to  the  43  Eliz.  c.  2.     But  this  is  no  direction  as  to  the  not  appointed 
manner  of  nomination.     The  question  then  is.  Whether,  havingap-  ^  ®^®''  orders, 
pointed  one  overseer,  they  have  acted  within  the  authority  of  that  S.C.  Wila.128. 
statute  ?    It  does  not  appear  but  there  may  be  another  appoint-  ^  ^""'*  ^^^' 
ment  by  another  order,  and  the  Court  cannot  say  they  have  not 
appointed  another  ;  and  if  they  have  only  appointed  one,  you  may 
hkve  a  mandamus  for  them  to  appoint  another.    I  do  not  see  but 
this  is  a  good  appointment.     In  Rex  v.  Harman(e)j  the  Court   (ff)u^n/e,pLS5. 
were  venr  tender  m  overturning  that  order,  and  strongly  inclined 
to  think  that  the  order  was  good  ;  and  I  am  certain,  there  are  many 
parts  of  the  kingdom  where  a  single  overseer  is  appointed.  —  Demi- 
son  J.    Whatever  the  merits  were  before  the  Sessions  we  cannot 
tell,  we  must  determine  as  it  appears  upon  the  order.     Tliere  is  no 
law  that  says,  there  shall  be  an  appointment  of  two  or  more  over- 
seers uno  statu  {f) :  it  may  happen  that  there  is  only  one  substan-  (y^  See  4  T.  R. 
tial  householder  in  a  small  village ;  and  if  he  is  appointed  over-  552. 
seer  (g)^  and  another  substantial  householder  come  into  the  parish  fg)  See  Lord 
afterwards,  cannot  they  appoint  him  also  overseer  ?     Suppose  two  Mansfield's 
are  appointed  overseers,  and  one  of  them  is  not  a  substantial  opinion,  R.  v. 
householder,  the  Court  cannot  quash  the  whole  appointment ;  then  ^^^'^^* 
it  will  stand  as  in  the  appointment  of  one,  which  could  not  be,  if  the  ^  * 
appointment  of  one  were  illegal.     There  is  no  occasion  for  the 
Court  to  give  any  opinion  whether  the*  justices  can  appoint  one 
overseer  only.  —  Both  orders  were  confirmed.  —  Note,  Mr.  Bur- 
raw  observes  (A),  that  the  appointment  and  the  order  of  sessions  ^f^^  i  ^^^„,  446. 
were  in  this  case  confirmed,  as  not  necessarily  appearing  to  be  a  in  notit, 
bad  order ;  for  it  might  be  that  others  were  appointed  by  other 
orders. 
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Not  more  than  27.  Rex  v.  Loxdale^  H^T.  31  G.9.,  Burr,  445.  —  Motion  to 
four  oTcrseers  quash  an  order  of  justices,  appointing  five  overseers  for  the  parish 
»ii  be  appoint-  ^f  5^.  Qj^^i  \^  Shreu)sburi/.~  Lord  Mansfield.  In  the  case  of 
parish'  unle»"it  ^*  ^'  ^^^^^  ^^  Opinion  was  given  judicially,  whether  the  ap- 
bediWded into  pointment  of  one  overseer  was  valid,  nor  was  the  appointment 
two  or  more  quashed.  In  the  printed  case  of  Rex  v.  Harman  (a),  it  is  said,  the 
divittons  or  Court  refused  to  quash  the  order  appointing  five  overseers ;  but 
^T^^  that  is  a  mistake.     There  is  a  known  distinction  between  circum- 

S49  "^*  stVmces  which  are  of  the  essence  of  a  thing  required  to  be  done  by 
And  see  Rex  v,  ^^  ^^^  ^^  parliament,  and  clauses  merely  directory.  The  precise 
Pinney,;Mf/,  time,  in  many  cases,  is  not  of  the  essence.  In  Rexv,  Spamnu  (&), 
pl.  31.  the  justices  had  been  guilty  of  a  neglect  in  not  appointing  over- 

(a)^nif,pl.25.  seers  within  due  t*me,  and  the  poor  could  not  have  had  a  specific 
{b)  Poll,  pi.  34.  remedy,  unless  the  justices  might  do  it  after  the  precise  time,  in 

obedience  to  a  mandamus  from  this  court.  The  clause  relating  to 
the  appointment  of  overseers,  by  justices  "  in  or  near  the  pariah 
"  or  division,"  is  only  directory.  Where  there  are  different  acts  of 
parliament  in  pari  maieri^y  thougtp  not  referring  to  one  another, 
even  though  some  may  be  expired,  yet  they  shall  .be  taken  and  con- 
strued together  as  one  system,  and  as  explanatory  of  one  another ; 
as  for  instance,  the  laws  concerning  church  leases,  and  those  con- 
cerning bankrupts.  The  S9Eliz,  c.S.  directs  four  householders, 
Sfc. ;  tne  i^S Eliz,  c.2.  gives  a  power  of  appointing  four,  three,  or 
two  householders,  in  order  to  lessen  the  number  according  to  the 
size  of  the  parish ;  and  there  is  some  weight  in  the  circumstance 
that  the  numbers  descend.  The  statute  13  &I4<  Car.  2.  c.  12. 
ought  to  be  taken  into  consideration,  but  that  directs  the  appoint- 
ment of  the  overseers  in  the  large  parishes  to  be  according  to  the 
roles  of  43  Eliz,  c.  2.  The  act  of  parliament  in  1740  relating  to 
Si.  Martin*8y  restraining  the  number  of  overseers  there  to  mnp, 
BhoWB  the  opinion  of  the  legislature,  that  the  justices  have  no 
power,  under  the  43  Elit.  c.  2.,  to  appoint  what  number  they 
please.  Since  that  act  there  have  been  made  two  acts,  viz.  the 
(c)  See  ch.  2.  17  Geo.  2.  c.  3.  and  17  Geo.  2.  c.  38.  relating  to  overseers  (c)  with- 
*'  Poor  Rate."  out  extension  of  dieir  number,  or  any  variation  therein.  The  pre- 
cise number  is  not  an  immaterial  thing  ;  the  office  is  a  burden,  and 
will  not  be  better  executed  by  a  greater  number  than  by  a  smaller ; 
and  I  think  the  appointment  of  more  than  four  is  not  warranted  by 
the  43  Eliz.  c.  2.  In  the  parish  of  St.  Andrevos  Holbom  there  are 
eight  overseers ;  but  then  there  are  three  divisions  there,  and 
overseers  for  each  ;  and  orders  of  removal  are  made  from  one 
division  to  another.  In  St.  Giles's  there  are  eight ;  but  in  1756, 
only  four  were  appointed  by  the  justices,  and  four  more  serve 
voluntarily  as  assistants ;  if  five  may-  be  allowed,  there  is  no 
boundary,  and  then  there  will  be  great  inconveniencies.  Upon 
the  whole,  the  words  are  precise,  and  the  usage,  which  alone  oc- 
casioned my  doubt,  turns  out  the  other  way.  —  Wilmot  J.  The 
words  of  the  act  are  so  strong,  that  if  the  usage  had  been  others 
wise  I  should  have  doubted  whether  it  could  have  controlled  thens. 
In  the  18th  clause,  with  respect  to  the  island  of  jPoto/n^^^  in  EsseXt 
a  power  is  given  to  the  Justices  to  appoint  such  a  number  of  over- 
seers as  the  exigence  of  the  place  shall  require,  which  shows,  that 
where  the  legislature  meant  an  indefinite  number  they  have  ex- 
pressed it.  'Hie  parish  would  not  have  a  better  security  by  an  in- 
detinite  number,  for  each  man  is  answerable  only  for  the  money  he 
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t  and  IB  accountable  for  his  own  acts  only.  —  The  other 
DOBcarring,  the  rule  was  made  absolute- 

w  V.  Morris,  H.  T.  S2  G.  3.  4  T.  R.  550.  —  Two  justices  in   Tlie/wr,  eAm-, 
91  appointed  the  defendant,  '*  being  a  substantial  house-  ^"^  *"^  orerseera 
of  tne  parish  oPLlangendeim  in  the  county  of  Caermarihen,  thrai^T  ^ted 
Dfrerscer  of  the  poor  of  the  hamlet  of  Velindre  in  the  said  at  dHRrent" 
:"  He  appealed  to  the  next  quarter  sessions  of  Caermarthen^  umes  and  by 
lere  the  appointment  was  confirmed  with  costs,  stating  it  to  different  instni- 
the  hearing  of  the  appeal  touching  the  appointment  of  ^^^^ 
nrUt  as  one  of  the  overseers  of  the  poor  of  the  hamlet  of 
frv,"  &c.  To  the  order  of  sessions,  returned  by  the  certiorari, 
lexed  *'  a  rate  on  the  inhabitants  and  all  ower  substantial 
idders  in  the  parish  of  Llangendeim,  towards  the  relief  of 
KMTy  Majf  16th,  1791 ;"  and,  in  that  part  of  the  rate  which 
id  Velindre  hamlet,  the  appellant  was  rated.     It  was  ob- 
iiat  this  was  an  appointment  of  oBe  overseer  only,  and 
H  therefore  be  supported,  either  under  the  4S£Az.  c.2. 
ich  requires  four,  three,  or  two  in  a  parisli,  or  under  the 
7ar.2.  cA2.  «.21 .  which  directs  that  there  shall  be  twoor  more 
u  appointed  in  the  townships  or  villages  in  those  parishes 
iDDOt  reap  the  benefit  of  the  43  Eliz.  —  Lord  Kenton  C.  J. 
le  objection  that  this  is  only  an  appointment  of  one  over- 
tupport  of  which  Rex  v.  Loxdale(a)  was  cited;  I  well  remem-  (a)  Jnte,\\,^. 
tut  case  underwent  a  great  deal  of  discussion  at  fVestmin" 
$  to  the  determination  of  that  case  I  subscribe  my  opinion, 
re  must  be  four,  three,  or  two  overseers  appointed  under 
43  £/m.  c.2.    But  it  never  has  been  determmed  that  they 
all  appointed  by  one  instrument.     And  here  we  are  not 
conjecture  that  no  other  person  was  appointed  overseer  of 
« ;  for  it  appears  on  the  order  of  Sessions  that  this  was  an 
if  **  one  of  the  overseers  of  Fe/i»rfrc."  —  Both  orders  con- 

tejc  V.  Cliftony  H.  T.  42  G.  3.  2  East,  168.  —  Tlie  parish  of  An  appoint. 
TM  in  Derbyshire  consists  of  five  townships,  viz,  Yieldersley,  *"*"*  ^^  *'!^ 
h  CUfton,  Offcote,  and  Ashbourne,  which  severally  maintain  fo^^towMhlp 
ra  poor,  and  have  separate  and  distinct  overseers.    The  is  bad. 
f  Ashbourne  has  two  churchwardens,  who  are  appointed  for  sec  S.  C.  post, 
ih  at  large.     There  was  only-  one  overseer  appointed  for  Vol.  II.  Certi- 
nship  of  Sturston,  which  wab  generally  the  case,  though,  iicate. 
few  instances,  there  have  been  two,  and  there  was  always 
snt  number  of  inhabitants  to  have  two  overseers  appointed. 
stion  was,  Whether  one  overseer  only  could  be  appointed 
WDship  under  the  statute  13  &  14  Car.  2.  c.  12.:  and  the 
ivas  of  opinion  that  the  appointment  was  void  ;  for  the  sta- 
iressly  requires  at  least  ttDo  overseers  to.be  appointed. 
Malkin  v.    Vickersiaf,   M.  T.  60  G.3.  S  B.  Sf  A.  89.  —  Twodj^3io„g 
rit  for  goods  sold  and  delivered,  with  the  usual  monev  J^^^^^^^ 
On  the  trial,  the  following  facts  appeared :    The  parish  ovcreecrewid 
mes  contains  two  divisions ;  the  one  called  the  township  separate  rates, 
nes,  the  other  the  township  of  Morredge  and  Foxt,    In  and  managed 
le  defendant  and  John  Harrison  were  appointed  over-  their  poor  m- 
r  the  latter  division,    and   John   Prince    and    JViUiam  l^^fj^^^^^ 
^  of  the  former.    In  the  course  of  that  year  Prince  gave  "^^^  yg^r,  in 
y  to  the  plaintiff,  who  lived  near  Cheadle,  to  pay  2s,  6d.  per  ia«k\iv%>iV^^'^^ 
a  pauper  belonging  to  Ipstones,  then  residing  at  Cfceodle.  «ifxc(o.tiN&,^^ 


fg  DVXRSXBRS  or   THK  POOH.  [Ch.  I. 

ovencen  of  tli«    In  pursuance  of  this  order  the  plaintiff  had  paid  10/- 14<.  for  w\)lch 
one  (if  they  bad  the  action  was  brought.  The  action  was  not  commenced  till  HUarv 
™<?°®y  *"  **^<*)  term  last.     It  appeared  also  tliat  these  two  divisions  of  the  parish 
Jancc  overto       ^*^  separate  rates,  and  made  separate  payments  to  the  poor  re- 
the  overseen       siding  in  each  division  respectively,  but  at  the  end  of  the  year  the 
of  the  other:        overseers  of  both  divisions  met  together,  and  then,  if  one  division 
Held,  that  this    was  <'  out  of  purse,''  and  the  other  had  money  in  hand,  the  balance 
wasin  effect  one  ^^  p^j^  ^^q^  by  the  latter  to  the  overseers  of  the  former.  The  de- 
MMmiTand       ^©ndant  was  not  proved  to  have  had  any  knowledge  of  the  relief 
that  all  die  over-  ordered  by  Prince,  or  to  have  assented  to  it  afterwards.   The  jury 
seeraweretobe    found  a  verdict  for  the  plaintiff.     Russell,  by  leave  of  the  learned 
considered  OS       Judge,  in  last  Easter  term,  obtained  a  rule  nisi  for  entering  a  non- 
joint  overseers     gujj.^  qq  ^j^g  ground,  1st,  That  these  were  two  separate  townships  ; 
It^reJ^^lld^    and,  therefore,  the  overseer  of  one  could  not  be  liable  for  relief 
als^that  where  ordered  by  the  overseer  of  the  other :  and  2dly,  that  if  all  the  over- 
a  payment  has     sccrs  were  to  be  taken  to  be  overseers  of  the  parish  at  large,  stiil 
been  made  by  a  there  was  not  such  a  privity  between  them  as  to  make  one  liable 
party,  at  the        f^^  the  contracts  of  the  other,  of  which  he  had  no  knowledge ;  and 
one  over^r^      more  especially  when  the  action  was  not  brought  till  long  after  the 
and  without  the   7^^^  of  office  had  expired.     No  claim,  however,  was  nmde  at  the 
knowledge  of      time  of  the  trial  of  going  to  the  jury  on  this  latter  point,  the  prin- 
the  others,  and     cipal  question  then  being  as  to  the  first  point.  —  Abbott.C  J«  One 
no  demand  is      ^f  ^jj^  questions  which  is  now  presented  for  our  determination  is, 
Si  afteMthey""  whether  the  present  defendant  is  to  be  considered  as  a  jmnt  officer 
are  out  of  office,   ^'^^  Prince  for  the  whole  parish,  or  only  as  overseer  for  tlie  divi- 
it  is  a  question     sion  of  Morredge  and  Foxt*      Now  I  entertain  no  doubt,  both  on 
proper  for  the      the  view  of  the  learned  J^^dge's  report,  and  on  examining  the  an^ 
J^Jjy  ^  "y»         nual  account-book  which  we  have  been  requested  to  look  at,  that 
Sese  mcUJ  ^^   ^®  TQMsi  be  considered  as  overseer  of  the  whole  parish  ;  for  we  see 
circumstances,     there  that  at  the  end  of  every  year  the  balance  in  the  hands  of  the 
the  party  ought    overseers  of  the  one  division  is  paid  over  to  the  overseers  of  the 
not  to  be  con-     other.     This,  therefore,  is  in  effect  having  one  general  fund  for  the 
V^^.^^*^'    maintenance  of  the  poor  of  both  divisions;  and  the  case  must, 
^esoleresMwu    t^^^efore,  be  considered  as  if  all  these  four  persons  had  been  ori- 
sibih'ty  of  the  '    gi^ally  appointed  joint  overseers  of  the  parisli  of  Ipstones.    Then 
overseer  at  another  question  is  raised,  whether,  admitting  this  to  be  bo,  the 

whose  request  defendant,  under  the  special  circumstances  of  this-case^  is  charge- 
the  payment  ^ibXe  for  the  contract  made  by  Prince;  and  whether^  from  the 
wasm    e.  length  of  time  which  has  elapsed  before  the  action  was  brought, 

and  the  defendant's  being  now  out  of  office^  the  plaintiff  ousht  not 
to  be  considered  as  having  trusted  to  the  sole  responsibility  of 
Prince.  That,  however,  was  a  question  of  fact  for  the  jury.  And 
if  it  had  been  admitted  at  the  trial  that  the  defendant  and  Prince 
were  joint  overseers,  the  defendants  counsel  might  then  have  in- 
sisted upon  this  latter  point.  If  that  had  been  done,  perhaps  the 
plaintiff  might  have  adduced  more  evidence  upon  this  subje<^  I 
am,  therefore,  of  opinion  that'  this  verdict  ought  not  to  be  dis- 
turbed.—  Batley.J.  I  am  of  the  same  opinion.  Upon  the  first 
question,  there  is  no  doubt ;  for  the  Ipstones*  accounts  which  are 
produced,  state  the  overseers  to  be  out  of  purse  104/.  1  Is.  4j^.j  and 
they  add,  in  reduction  of  this  account,  "  To  a  sum  in  hand  with 
the  Morredge  overseer  68/.  lis*  lOid.  leaving  our  balance  out  of 
pocket  35/.  I9s,  6ld,'*  And  the  Morredge  account,  after  stating 
their  balance  in  hand,  speaks  of  the  sum  of  68/.  lis,  lO^J.  as 
*'  the  balance  due  to  the  parish."    This,  I  think,  shows,  beyond 
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all  doobt,  that  both  these  accounts  form  together  one  entire  paro* 
chid  account,  and  that  the  subdivision  of  the  parish  is  a  mere 
matter  of  arrangement ;  and  I  observe  also,  that  nearly  the  same 
persons  have  examined  and  allowed  both  accounts.  The  second 
question  was  clearly  for  the  consideration  of  the  jury.  And  the 
amount  of  this  verdict  being  under  20/.,  no  new  trial  can»  accord- 
ing to  the  usual  rule  of  this  Court,  be  granted.  It  may,  however, 
be  a  question  very  proper  for  the  determination  of  a  jury,  where 
a  party  has  paid  money  at  the  request  of  one  overseer  and  makes 
no  demand  upon  him,  ner  any  application  to  the  other  overseers 
during  their  year  of  office,  whether  he  ought  not  to  be  considered 
as  having  abandoned  his  claim  upon  the  others,  and  relied  solely 
upon  bemg  repaid  by  the  overseer,  at  whose  request  the  money 
was  advanced.  That,  however,  was  not  put  to  the  jury  upon  the 
present  occasion.  And,  therefore,  I  am  of  opinion  that  this  rule 
must  be  discharged.  —  Holrotd  J.  As  the  second  point,  upon 
which  1  should  have  entertained  considerable  doubt,  namely,  whe<« 
ther,  under  these  circumstances,  the  jury  ought  not  to  find  that 
the  credit  was  given  to  Prince  only,  and  not  to  the  parish,  was 
not  made  at  the  trial,  the  present  case  is  narrowed  to  the  consider- 
ation of  the  first  point  only.  As  to  that  point,  I  am  clearly  of 
opinion,  that  although  there  were  separate  overseers  and  separate 
rates,  yet  that  the  whole  money  raised  went  as  an  entire  fund  to 
the  Buuntenance  of  the  poor  of  the  parish  at  large.  If  so,  the 
defendant  and  Prince  must  be  considered  as  joint  overseers  for 
the  parish,  and  the  verdict  is  right.  —  Best  J.  concurred.  — >  Rule 
discnarged. 

31.  Hex  V.  Pinnet^  M.  T.  4  G.  4,  —  2  J?.  4-  C.  822.  —  By  sta-   A  loeal  act  dU 
tute  47  Cr.  3.  sets. 2.  c.  111.  $  92.  (local  and  personal  act)  it  was  rented  thattlM 
enacted  that  the  then  overseers  of  the  parish  of  fV.  should  con-  5?2^5''*''^^?'^ 
tinue  to  be  overseers  for  the  remainder  of  the  year  1807,  and  until   w. ihouldam!. 
two  other  overseers  should  be  nominated  and  appointed,  in  thd  tlnue  to  be 
manner  and  at  the  time  by  law  directed,  to  succeed  them  ;  and  in  ovenecn  for 
Easter  week,  or  within  one  month  of  Easier^  in  every  vear,  two^  the  remainder 
persons  being  substantial  householders  in  the  said  parish,  should  o^theoirTent 
be  nominated  and  appointed,  in  the  manner  by  law  directed,  to  be  ^'oJhen" 
overseen  of  the  poor  of  the  said  parish.     By  an  order  of  two  jus-  should  be  «p- 
tices,  made  on  the  25th  Marchy  1823,  four  persons  therein  named  pointed,  and 
were  appointed  overseers  of  the  poor  of  the  parish  of  fT.,  and  that  two  over- 
upon  a{>peal  the  sessions  confirmed  that  order.     A  rule  nisi  having  ■««"  »hould  be 
been  obtained  for  quashing  the  order  of  sessions. — Abbott  C.  J.  3?ly :  Hdd, 
It  is  a  general  rule  of  construction  that  affirmative  words  in  a  later  that  this  act  did 
statute  do  not  repeal  a  former,  unless  there  be  something  wholly  not  repeal  the 
inconsistent  in  the  provisions  of  the  two  statutes.     Lord  C.  B,  »utute  43  Elia. 
Com^ns,  in  his  Digest,  tit.  Parliament.  R,25.,  lays  it  down  that  ^'  5  '•»  "pd 
luch  affirmative  words  do  not  take  away  a  former  statute,  unless  nienfliffwr 
they  in  sense  contain  a  negative.     Now  the  statute  of  Elizabeth  oveneerafortbe 
directs  that  the  overseers  for  parishes  shall  be  four,  three,  or  two  parish  of  W. 
substantial  householders.     The  local  act  merely  directs  that  the  was  valid, 
then  overseers  should  continue  in  office  to  the  end  of  the  year,  and 
ODtil  two  others  should  be  appointed,  and  that  two  others  should 
be  annually  appointed.    These  words  do  not,  in  sense,  contain  a 
negative,   nor  is  there  any   inconsistency  between   a  provision 
authorising  the  appointment  of  four,  three,  or  two  overseers,  and 
another  directing  the  appointment  of  two.    The  latter  Btalule 
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One  appoiiit- 
meotoutoftwo 
or  more  made 
on  tbe  iBme  day 
migr  be'good. 


Bfay  be  ap- 
pointed on  a 
Sunday.    Sed 
vitfepL  39. 

An  order  ap- 
pointing orer* 
aeenin  obe- 
dience to  a 

mandamuSt  el- 
thougfa  made 
abore  a  month 
after  JSfl«ter,  is 
good. 

&C.  Sir.  11S9. 
S  Sees.  CaB» 
140. 

7Mbd.5lh 
edit  996. 
SaelRolL 
Abr.51S. 
Salk.  686. 
1  Sttr.  8ft7. 


(h)  S  RoU. 
Abr.  S59. 


requires  absolutely  that  two  shall  be  appointed,  but  it  does  not  aay 
that  more  than  two  shall  not  be  appointed.  That  being  so»  I  am 
of  opinion  that  the  provision  of  the  statute  of  Elizaheth  as  to  the 
aA>pointment  of  overseers,  is  not  repealed  by  the  local  act,  and 
that  the  order  of  justice^  was  right.  —  Rule  discharged. 

VI.  At  and  for  inhat  time  to  he  appointed. 
See  Stat.  43  Eliz.  c.  2.  §  2. 

52.  Rex  V.  Searle^  E.T.  12  Anti,  Editor*^  MSS.  —  There  were 
in  this  case  two  sets  of  overseers  certifie'd  on  the  same  day.  It  was 
objected  that  both  of  the  appointments  were  for  this  reason  void, 
as  where  two  informations  on  a  penal  statute  arc  made  on  the  same 
day,  both  are  void.  Hob,  209.  Sed  non  allocatur  ;  for  although 
in  some  judicial  proceedings  the  law  considers  the  day  as  entire, 
and  knows  no  fractions;  yet  in  a  bond,  and  release,  and  twenty 
other  things,  that  fiction  does  not  hold,  and  these  niceties  should 
not  be  allowed  to  overthrow  such  orders. 

53.  Rex  V.  Clerkenwell,  E.  T.  13G.  1.  Foley  ^ The  wholb 

Court  seemed  to  think  the  appointment  of  overseers  of  the  poor 
on  a  Sunday  to  be  a  good  appointment ;  for  it  may  be  in  Easter 
week,  and  this  is  the  first  day  of  the  week. 

34.  Rexy,  Sparrow^  T,  T.  IS  G.9i.MSS.  —  A  mandamus  (a) 
was  issued,  tested  the  1st  of  June  last,  directing  the  justices  to 
nominate  two  or  more  substantial  householders  in  the  parish  of  St. 
Margaret  in  Ipswich  for  overseers  ;  to  which  they  returned,  that 
they  nad  nommated  three  substantial  householders  within  the  said 
parish  to  be  overseers  for  the  present  year.  —  Lee  C J.  delivered 
the  opinion  of  the  Court:  It  appears  by  this  mandamus  that  it  is 
tested  the  1st  day  of  June,  and  the  order  is  dated  the  14th  of  Jtinf^ 
1739.  llie  exception  which  is  taken  to  the  mandamus,  if  it  take 
place,  must  quash  that  and  the  orders  of  appointment  likewise ;  it 
arises  on  43  Eliz.  c.  2.  which  directs,  that  overseers  shall  be  ap* 
pointed  within  j^a^/^r  week,  or  within  one  month  of  JSa^/^r  ;  and 
the  exception  is,  that^this  appointment  is  above  a  month  after 
Easter.  Tlic  Court  is  obliged  to  take  notice  when  Easter  was. 
This  mandamus  appears  to  have  issued  after  the  month ;  and  tbe 
order  of  appointment  is  therefore  made  after  the  month.  The 
question  is.  Whether  tKis  ordor,  thus  appearing  to  be  above  a 
month  after  Easter,  is  to  be  considered  as  a  void  appointment  ?  As 
to  the  first  exception,  in  respect  to  the  statute  directing  the  ap- 
pointment to  be  within  such  a  time,  under  a  penalty,  &c.  that  is 
to  be  considered  as  the  means  to  oblige  the  justices  to  make 
the  appointment  within  the  time ;  but  if  an  act  be  done  beyond  the 
time  m  which  tt  thing  Is  to  be  done  by  statute  under  a  penalty,  the 
act  is  not  erroneous,  but  the  party  neglecting  to  do  it  accordmg  to 
the  statute  will  be  liable  to  the  penalty;  and  so  is  the  constractioo 
upon  the  statute  Westminster  the  second,  in  the  case  of  pledges  de 
prosequendo  in  replevin,  because  the  statute  is  under  a  penahy* 
which  is  a  remedy  against  the  sheriff,  (b)  It  may  properly  be  Said, 
that  an  affirmative  clause  does  not  imply  a  negative  against  the 
reason  and  justice  of  a  case  before  the  Court ;  nay,  a  constraction 

■ 

(»)   See  Rex  v.  Justices  of  Bed-    Justices  of  Fcterborousb,   Celd.  SSS^ 
fordsliiie^    C«ld.    167;    and    Rei   v.    —Post. 
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that  hit  been  contrary  to  express  negative  words  in  a  statute  has 
been'  made»  when  a  remedy  to  the  party  has  required  it ;  much 
more  in  respect  to  an  implied  negative  in  a  statute ;  an  instance  of 
that  appears  in  Magma  Charta  (a),  where  it  i^  said,  communia  (a)  Ch.  ii. 
■pUtciia  non  sequitur  curiam  nosiram  ;  and  yet  Lord  Coke  (6),  in  W  ^  In*^  93. 
his  exposition  of  this  clause,  says,  that  though  by  this  act  the  King's 
Bench  is  restrained  to  hold  pleas  of  any  real  action,  yet  by  a  mean 
they  may ;  for  he  says,  statutes  are  always  to  be  expounded  that 
there  should  be  no  failure  of  justice;  but  rather  than  that  should 
fall  out,  the  case  by  construction  should  be  excepted  out  of  the 
statute*  whether  the  statute  be  in  the  negative  or  affirmative ;  and 
so  \%  the  exposition  of  Magna  Charta,  c.  12.  (c)    By  these  reso-  (c)  9  Init.  85. 
lutions  it  appears  in  what  manner  Judges  have  construed  acts  of  ^  I°>t-  ^s^* 
parliament,  in  order  to  advance  the  remedy  intended  by  them. 
The  43  £/ur.  c.  2.  being  made  for  the  relief  of  the  poor,  must  be 
taken  h'berally ;  and  sq  was  the  opinion  of  the  Court  in  Rex  v. 
Ruffbrd{d)^  RexY.  Uttoxeter  (e),  and  many  others.     Upon  the  foot  (d)  Po$t,pl4'r, 
of  those  authorities,  I  think  that  the  best  method  in  considering  M  ^^»  pl*  ^7  • 
this  statute*  is  to  pursue  the  rules  laid  down  in  Heydons  case  (g), 
vhere  it  is  likewise  said,  that  it  is  the  duty  of  the  Judges  to  (^)sCo.7b. 
make  such  a  construction  as  may  destroy  the  mischief  and  advance  See  alio  H«tL 
the  remedy.     The  defect  intended  to  be  remedied  by  43  £/ir.  *^|,  ^ 
r.  2.  is  the  want  of  proper  officers  to  t||ke  care  of  the  poor ;  and  oiV^  ^'^ 
the  remedy  is  a  command  to  the  justices  to  appoint  proper  per-  o^  q^..  83^ 
•ons,  that  is«  substantial  householders,  within  the  time  mentioned  Co.  Lit.  381. 
in  the  statute.     It  appears  here,  that  the  iustices  have  not  done 
thor  dutjy  in  regard  they  have  not  made  the  appointment  within 
the  time.     The  act  of  parliament  saysy«they  shall  forfeit  5/%  a-piece 
Smt  want  of  nomination  ;  but  the  act  doth  not  say  they  shall  not 
do  it  at  any  other  time,  as  in  12  Car.  2.  c>  25.  $  13.  where  power 
is  given  to  the  Lord  Chancellor,  d:c.  yearly,  about  the  20th  of 
November^  and  the  last  day  of  December,  and  at  no  other  times, 
to  set  a  price  on  wines ;  so  that  the  clause  there,  is  not  only  affirm- 
atiTe*  directing  them  to  do  it  within  the  time,  but  there  are  also 
negative  words  that  it  shall  not  be  done  at  any  other  time ;  there- 
fore, as  this  remedy  provided  by  the  43  Eliz.  c,  2.  hath  not  been 
apph'ed  within  the  time,  and  that  merely  by  default  of  the  justices, 
but  since  that  time  they  have  done  all  in  their  power  and  appointed 
overseers,  4t  will  be  improper  to  put  such  construction  on  the  act 
of  parliament  as  would  deprive  the  parish  of  the  remedy  prescribed 
by  it«     The  instances  which   I   before  mentioned  of  Magna 
CflABTAy  c.  11,  12.    and   the  cxpoFition  in  2  Inst,  24,   25.  are 
stronger  than  the  case  before  us,  for  they  were  constructions  to 
give  a  remedy  to   particular  persons  against  express  negative 
ciaoses;  but  here  it  is  to  give  a  remedy  to  a  parish,  upon  an 
•ffinnative  clause  in  the  statute  enforced  with  a  penalty ;  and  if 
this  Court  set  aside  the  act  of  the  justices   which   gives  that 
Twrdy,  by  appointing  overseers,  it  would  be  going  contrary  to 
the  rules  laid  down  by  Lord  Coke  in  Heydotis  case,  which  I 
before  took  notice  of.     The  best  way  of  advancing  this  remedy 
will  be,  by  considering  this  statute  as  directory  to  the  justices, 
who  are  to  follow  these  directions  on  pain  of  the  forfeiture ;  and 
this  is  strengthened  by  the  construction  on  words  of  charters 
which  have  heeti  penned  in  the  affirmitive  clause ;  for  in  the  case 
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fa)  1  Barnard,  of  the  Corporation  of  Truro  (a),  which  goes  hy  the  name  of  Siool 
k.B.  19.  and  y^  Ptftwse,  this  construction  was  made  on  the  charter ;  the  charter 
1  Scr.  625. 6S7,  directed,  that  tlie  aldermen  were  to  be  annu'atim  eligendi.    The 

judgment  of  thi^  Court  was,  that  it  amounted  to  making  them 
annual  officers,  and  to  continue  for  a  year ;  but  that  judgment  was 
afterwards  reversed  in  the  Exchequer-Chamber,  and  their  judgment 
was  affirmed  in  the  House  of  Lords ;  for  they  held,  that  the  annu^ 
atim  eligendi  was  only  directory.     This  was  the  case  of  aldermen 
annuattm  eligendi.     The  words  of  the  act  of  parliament  now  in 
question  are,  '*  yearly  to  be  nominated."     The  same  construction 
was  in  the  case  of  the  sheriff  of  York,  where  they  omitted  to  go  to 
an  election  of  a  new  sheriff  on  the  day  of  the  charter.    This  case 
is  as  strong  for  obliging  .the  justices  to  make  the  order,  though 
after  the  time  ;  for  it  is  suggested  in  the  writ,  that  there  were  no 
overseers,  which  must  be  taken  to  be  true  ;  and  they  appoint,  and 
,     therefore  the  necessity  requires  it,  and  it  is  not  a  fault  in  the 
parish.    This  statute  must  be  considered  as  a  command  to  the 
justices  to  make  the  appointment  within  the  time,   under  the 
penalty ;  and  if  they  do  not  do  it,  the  parish  and  poor  will  have  an 
opportunity  to  have  the  benefit  of  the  act  of  parliament,  by  apply- 
ing for  a  mandamus^  which  will  oblige  the  justices  to  make  the 
Sae  the  case  of    appointment;   and  as  for  their  being  for  the  present  year,  the 
the  Town  of      construction  is,  that  whei^  they  are  appointea  after  the  time, 
i^otr^br       ^^®y  ®''®  ^®  continue  until  the  next  Easier,  and  then  others  are 
^13^  '       '       to  be  appointed;   and  therefore,  though  this  appointment  be 

not  within  the  time  mentioned  in  the  act,  yet   I  apprehend  it 

is  within  the  equity  of  it,  for  this  method  is  only  to  supply 

the  neglect  of  the  justices:    and  when  Eaiter  comes,  what  is 

directed  in  a  subsequent  clause  in  the  act  of  parliament,  vis. 

accounting  within  four  days  after  their  year,  and  the  appointment 

of  others,  will  take  place.  —  The  order  of  appointment  was  con* 

firmed. 

Appointment  35.  Rex  v.  Jones,  H*  T.  14.  G.  2.  — It  was  objected  tq  an  ap« 

may  be  for  a       pointment  of  overseers,  that  the  appointment  was  for  a  wkoU 

fifrVT^' 11    y^^i  that  the  year  might  expire  betore  the  time  came' for  ap- 

lSns.Cfluk42!  pointing  new  overseers,  which  by  the  statute  is  to  be  In  ^i^^r 

7 Mod. 410.    '  week,  or  within  one  month  after  Easter;  and  that  then  there 

S.  P.  Rex  p.      would  be  no  overseers,  in  the  mean  time  ;  or  that  the  time  for 

Searl,  10  Ann.  appointing  new  overseers  might  come  round  before  the  year  was 

(a)  s  Seaa.  Cas.  expired ;  and  in  fact  did  so  in  the  present  case  (a),     out  the 

SS6.  Court  held  an  appointment  for  a  year  good ;  and  cited  the  case 

(6)  Foley,  5.       of  Rex  Y^  Great  Marloto  (b),  in  which  the  Court  made  the  same 

resolution;  and  observed,  that  if  they  did  not,  there  was  no 
appointment  of  this  kind  which  could  stand. 
An  appoint-  36.  Rex  v.  Helling,  E.  T.  6  G.  S.  Burr.  1905. — An  order  waa 

ment  on  £a«<«r  made  upon  Easter  Wednesday  1766,  by  two  justices,  appointiM 
i76?T'*^tfiia  *^®  defendants  overseers  of  the  poor  of  St.  A.  and  St.  G.  for  thS 
prawnt^ear  Present  year  1766.  It  was  objected  to  this  order,  that  this  ap- 
1 766, » good,  pointment  being  made  on  Easter  Wednesday,  and  for  the  year 
See  Rex  v.  ^766,  the  defendants  were  not  obliged,  nor  authorised,  nor  entitled, 
gtubba,  and  to  continue  any  longer  than  the  end  of  the  year  1766,  it  not  being 
Rex  V.  Burder,  an  appointment  for  a  year.  — Lord  Mansfield:  The  real  objeo- 
jwai,  pU  4(^41.  tions,  I  take  it  for  granted,  are  not  before  the  Court,     The  only 

cjuestion  before  us  is,  WheHker  the  order  is  good  upon  the  face  of 
itf  or  not  ?  Now  this  order  plainly  means  the  overseers*  year,  and 
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that  jear  is  from  Easter  1765  to  Easier  1766.  Yoa  must  make  it 
bad,  by  understanding  it  to  mean  the  year  of  our  Lord ;  but  you 
cannot  construe  thil  order  to  be  a  bad  one  by  understanding  it  so, 
for  it  manifestl^jT  means  quite  another  sort  of  year. — Wilmot  J. 
was  silent,  being  a  parishioner. —Yates  J.  was  absent. — 
AsTOir  J.  concurred  with  Lord  Mansfield,  and  said,  that  the 
construction  may  be  taken  two  ways,  one  of  them  making  the 
order  good,  the  other  making  it  bad  ;  he  therefore  should  take  it 
in  a  sense  which  would  make  it  good. — The  order  was  confirmed. 

37.  Bex  V.  Builer.  E,  T.  SG.S.  1  Blac.  Rep.  649.  — Motion  TbeappoiDt. 
to  quash  an  appointment  of  the  defendants  to  be  overseers  of  the  m^nt  of 


poor  of  the  town  of  Guildford  in  Surri^y  by  two  corporation  jus-  *Jf^  ^      -  a 
ticei,  OD  Easter  Monday,  20th  AprU  1767,  there  being  another  S^ckiffii 
appointment  made  by  the  mayor  and  one  of  the  county  justices,  \ulhtA, 
of  two  other  persons,  on  Easter  Sunday y  19th  AprU  1767.    It  was  g^  ^^  ^^^^^ 
insisted,  that  the  appointment  made  on  the  Sunday,  being  prior  in  pi.  33. 
point  of  time,  was  the  only  v^lid  appohitment.    But  it  was  alleged, 
on  the  other  side,  that  this  appointment  being  made  at  one  o'clock 
in  the  morning,  was  clandestine  and  fraudulent. — Lord  Mans- 
vixld:  Is  there  any  determination  that  an  appointment  on  Sun* 
day   is  good? — Aston  J.    I  have  a  note  from  Mr.  Justice 
Bathurst  of  Bex  v.  Clerkenwell  (/i),  that  an  appointment  made  00  (a)^fiCf,pL  ss^ 
Easier  &mnday  sluill  be  good,  it  being  a  work  of  charity.— ^ Lord 
Mahsfibld:  Notwithstanding  that  reason,  I  should  think  that  aa 
appoiatmeot  on  a  Sunday  is  primdjhcie  clandestine  and  bad.  -» 
The  rule  was  discharged. 

38.  Rex  ▼.  Justices  of  Bridgewater,  E.  T.  9  G.  3.— Six  appoint-  Botsnappolnt- 
ments  of  overseers  of  the  poor,  made  by  two  sets  of  Justices  for  ^^I^^'^^ 
Bridgetoaterf  were  removed  into  the  Court  of  King's  Bench.    It  withoScoWu- 
appeared  that  two  had  been  made  on  Easter  Sunday f  two  on  ^^n^  on  ^  Suf^ 
Monday,  and  two  on  Tuesday,  the  usual  day  for  making  appoint*  da^,  U  good, 
ments  m  that  town  ;  but  which  were  first  made  on  the  respective 

days  did  not  appear.  —  The  Court,  seeing  no  reason  to  presume 
that  thoae  made  by  the  defendants  were  subsequent  to  those  made 
by  the  other  justices,  declared,  that  if  their  appointment  made  on 
Sunday  baud  fide  was  prior  to  that  made  by  the  others  on  the  same 
day,  it  was  good :  therefore  an  affidavit  of  priority  was  necessary 
to  induce  the  Court  to  quash  either. 

39.  Rex  V.  Overseers  of  Bridgewater^  T.  1\  14  G.  3.  Caosp.  ]39«  Amdby  It  not  ■ 
—  Upon. showing  cause  why  several  appointments  of  overseers  pwprdigrfor 
should  not  be  quashed,  the  case  appeared  to  be  a  contest  between  ^^jj^of^^gf 
two  adverse  sets  qf  borough  justices.    Each  set  met  before  mid**  ^^'"*"^      > 
night  of  Easter-eve  ;  and  each  be^un  making  their  appohitmenta 
ofoverseers  the  instant  the  clock  had  struck  twelve,  and  so  kept 
on  renewing  the  same  appointments  for  an  hour  or  two«    But  one 
set  of  them  made  a  fresh  appointment  at  eight  o'clock  on  the  Suh'* 
day  morning,  supposing  that  there  would  be  a  contest  concerning 
the  priority  of  those  appointments  which  were  made  soon  afker 
midoighty  and  perhaps  all  of  them  bad.    The  case  of  Swsn  v< 
Broome  was  cited  (a),  to  prove  the  appointments  good.—"  Lord 

(•)  TUi  was  a  writ  of  error  on  a  that  by  law  a  ▼alid  judgmedt  could  nol 

mmmoe  racovary  suffered  in  C,  B.  vis.  possibly  be  given  on  a  rettfm-day,  bang 

tiafttbe  day  of  Urn  return  of  the  writ  Sunday;  and  this  jadgnent  was  con-* 

of  Bonniions  wason  a  Amdoy,  on  which  firmed  on  a  writ  of  error  to  the  House: 

^  the  Toucface  died;  and  the  Judges,  of  Lords.     9  Burr.  1595. 
>w  great  aigument,  were  ODsaimous, 
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Mansvield  :  The  conduct  of  the  Justices  in  this  ease  is  a  shame- 
ful prostitution  and  abuse  of  their  office  for  election  purposes ;  and 
I  wish  any  person  could  be  found  who  would  tindertake  to  prose- 
cute both  parties.  It  would  have  been  more  for  the  interest  of 
either  side  to  have  waited  for  a  legal  appointment  on  the  Monday. 
I  do  not  know  that  there  is  any  authority  which  says  that  an 
appointanent  made  on  a  Sunday  is  good ;  but  it  certainly  is  not  a 
day  for  such  purposes  as  these;  and  tlierefore  I  will  not  give  my 
sanction  to  any  of  the  appointments.  Let  all  the  appointments  be 
set^side,  and  a  mandamus  be  directed  to  the  Justices  to  make  a 
new  appointment ;  and  let  the  mayor  give  two  days*  notice  of  the 
time  and  place  of  meeting  for  such  new  appointments.-^ The 
three  other  Judges  concurred.  —  N,  B,  The  matter  was  after- 
wards  agreed  between  the  parties. 
An  appoint-  40.  Rex  v.  Stubbs,  E.  T.  28  G.  3.  2  T.  R.  395.—  Alice  SiuUs, 

ment  on  6th  widow,  T.  M.,  and  J.  AT.,  were,  on  the  6th  October  1787,  appointed 
October  for  one  Qyepsegrg  of  the  poor  for  tttle  township  of  the  monastery  ot  R.A.y 
Lf  Uie  date  J^^  ^"^  y^*""  ^^^^  ensuing  the  date  thereof.  On  a  case  stated,  an 
thereof  is  good,  objection  was  taken  to  this  form  of  appointment ;  and  the  Court 

of  King's  Bench  at  first  thought  the  objection  fatal,  because  it 
exceeded  the  time  mentioned  in  the  43  Eliz.  c.  2. ;   but,  on  con- 
sideration, they  now  over-ruled  it  on  the  authority  of  tbe  case  of 
(a)Jnie,  pL  84.  Rex  v.  Sparrov)  (a),  as  it  might  be  taken  to  mean  only  Uie  over- 
seer's year. 
For  «ich  an  ap-       4-1.  Rex  v.  Burder,  T.  T,  32  G.  3.  4  T.  R.  778.  —  On  the  26th 
potntment  must  April  1791,  Burder  land  another  were  appointed  by  two  justices  of 
h«  nnderstoqd     ^j,g  county  of  Essex,  to  be  overseers  of  the  poor  of  the  parish  of 

*v«»aeim^  ^'^  ^^^  ^^^  y^^''  ^^^^  ^^^  ensuing.     On  a  demurrer  to  an  indict- 

-,^/»  ment  for  not  taking  upon  him  the  said  office,  one  objection  was, 

that  he  was  appointed  for  the  *<  year  then  next  ensuing,"  not  for 
<<  the  overseers'  year,"  or  for  **  a  year"  or  *'  until  another  shoM 
"  be  appointed,"  so  that  he  might  continue  in  office  longer  than 
the  regular  time.  —  But  the  Court  thought  there  was  no  weight 
in  the  objection  ;  for  that  an  appointment  *^  for  the  year  then  next 
"  ensuing"  must  be  understood  to  be  ^  for  the  overseers'  year  :"— 
And  judgment  was'  given  for  the  King. 

After  Uie  ap.  42.  Rex  v.  Great  MarlotVy  H.  T.  42  G.  3. 2  East,  244 A  rule  was 

pointment  of  granted  in  the  last  term,  calling  upon  the  prosecutor  to  show 
T"  ^'^Ta^  cause  why  a  certain  warrant  of  appointment  of  «/.  F.  to  be  one  of 
£  m^ristniief  *^®  overseers  of  the  poor  of  the  parish  of  Great  Marlcfw^  io  the 
atone  meeting,  county  of  Bucks,  should  not  be  quashed,  upon  notice  of  the  rule 
tbey  wteJuncU  to  be  given  to  the  said  J,  F.  This  was  obtain^  on  reading  the 
qgScio,  Kid  no  gaid  warrant  of  appointment  returned  by  certiorari  into  this  court, 
other magis.  ^^^  ^g^  upo„  ^j,^  affidavits  of  H.  G.  and  others;  which  stated 
S^^  a  ^^^^  Sir  IV.  C.  and  the  Rev,  T.  P.,  two  justices  of  the  peace  &r 
daim  of  one  to  the  said  county,  met  at  Great  Marloxo  on  the  18th  of  April  last, 
be  exempted,  and  did  then  and  there,  by  warrant  under  their  hands  and  seals, 
appointanotber.  appoint  J.  W.,  J.  •/.,  J.  G„  and  R.J.  O..  to  be  overseers  of  the 

poor  of  the  said  parish.  That  on  the  2d  of  May  last  another  in- 
strument, purporting  to  be  a  warrant  appointing  «/.  F.  overseer  of 
the  said  parish,  was  signed  by  T.  W.  Esq.  another  magistrate  of 
the  county,  and  on  the  25th  of  the  same  month,  was  signed  by 
the  said  T.  P.  (one  of  the  magistrates  first  mentioned),  who  was 
not  present  when  the  said  T.  W.  signed  the  same ;  nor  was  the 
§aid  T.  W,  present  when  the  said  T.  P.  signed  it.    In  answer  to 
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the  rule  it  was  sworn  that  the  two  last-mentioned  magistrates  met 
at  Gr€ai  Mafi&n  on  the  2d  Mayy  when  «/•  G.,  one  of  the  over- 
leers  first  appointed,  came  before  them,  claiming  to  be  exempted  , 
from  senriog  parish  offices  bv  virtue  of  a  certain  certificate  of  an 
qipointroent  (annexed  to  the  affidavit),  dated  6th  March  1795» 
whereby  it  appeared  that  he  had  been  sworn  one  of  the  yeomen 
in  ordinary  of  His  Majesty's  body  guard.  That  the  two  magis- 
trates, conceiving  it  right  to  exempt  him,  did  accordingly  do  so ; 
and  in  his  stead  did  proceed  to  appoint  the  said  «/.  J\,*a  substan- 
tial householder  of  the  parish,  who  was  agreed  by  the  other  over- 
seers and  several  other  parishioners  present  at  the  meeting  to  be 
a  proper  person.  That  the  appointment  was  accordingly  directed 
to  be  maae  out,  and  the  said  T.  W.  signed  the  same  at  the  time, 
conceiving  that  it  was  also  signed  at  the  same  time  by  the  other 
magistrate :  and  that  if  it  were  not  so  done,  it  was  by  the  mistake 
oi  the  clerk.  That  at  the  said  meeting  J.  G.  declared  that  he  had 
not  and  would  not  act  as  overseer  under  the  first  appointment, 
sonceiving  himself  to  be  exempted.  In  support  of  the  rule  it  was 
saidf  that  the  magistrates  had  no  authority,  afler  the  first  appoint- 
ment made  of  four  overseers,  to  appoint  another,  except  m  the 
three  cases  provided  for  by  the  stat.  17  Geo.S.  c.  38.  §  S.  namely, 
the  death,  removal,  or  insolvency  of  one  of  the  overseers  ;  neither 
of  which  had  happened  here.  And  that  objection  might  be  taken 
here  on  removal  of  the  appointment  by  certiorari^  without  appeal- 
ing to  the  sessions  in  the  first  instance.  —  Grosk  J.  When  the  . 
first  appointment  was  made,  on  the'  18th  of  April,  of  four  over- 
seen, all  further  jurisdiction  of  the  magistrates  in  that  respect 
was  at  an  end.«  It  was  not  competent  for  other  magistrates  to 
make  a  new  appointment  in  cases  not  authorized  by  the  statute. 
Then  again,  both  the  magistrates  ought  to  have  been  present 
when  the  appointment  was  executed :  instead  of  which,  many 
days  lapsed  between  the  signature  of  the  one  and  the  othofy  and 
they  were  not  together  when  the  act  was  done.  This  is  essentially 
necessary  to  be  observed,  and  much  inconvenience  may  ensue 
from  a  contrary  rule.  Therefore  the  appointment  appearing  to 
have  been  illegallv  made  must  be  quashed.  ~  Lawrence  JT. 
The  magbtrates  who  first  met  did  appoint  four  persons  to  be 
overseers  of  the  poor  for  the  parish  :  that  one  of  the  persons  so 
i^pointed  afterwards  applied  at  a  subsequent  meeting  of  mi^is- 
trates  to  be  discharged  on  the  ground  of  an  exemption  claimed  by 
him.  But,  af^er  the  former  appointment,  it  was  not  competent 
to  the  other  magistrates  to  receive  his  excuse ;  but  the  party 
should  have  appealed  to  the  sessions,  who  might  have  allowed  his 
excuse.  But  till  that  were  done  he  became  overseer  completely 
by  the  appointment  under  the  hand  and  seal  of  the  magistrates, 
and  he  might  have  been  indicted  for  not  executing  the  office.  — > 
Lb  Blavc  J.  The  first  appointment  being  good,  all  was  at  an 
end,  and  the  other  magistrates  had  no  jurisdiction  to  make  another 
appointment. 

VII.  Of  and  for  xjohat  Place. 

See  Stat.  13  &  14  Car. 2.  cA2. 

43.  Hihon  v.  Patofe,  H.  T.  3  Car.  1 .  Cro.  Car.  92.  —  In  tres-^  fltptfute  ov«r- 
MM  for  taking  a  saddle  of  the  plaintiff's  at  jS.,  a  special  verdict  Men  tbdl  be 
bmad  that  the  pariah  of  H.  is  an  ancient  rectory  ami  ]^amYi  \  ^'^^^^'^^^J^ 
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tage  used  and  that  tbe  village  of  S.  16  aa  ancient  village,  and  parcel  of  the  rec- 
repufed  as  a  tory  of  H. ;  that  from  the  time  of  Henry  the  Sixth  there  had 
P*^  'jrforo  been  a  church  in  the  village  of  iS.,  which,  during  all  the  said 
?4SElis.^?8.  ^'^'^^f  ^^  been  used  and  reputed  as  a  parish  ;  that  the  inhabit- 
altbough  it  be  &D^  ^f  S.  during  the  said  time  had  all  parochial  rites,  and  church- 
paroel  of  wardens ;  atid  that  the  said  village  of  S.  is  distant  from  H.  about 

another  pariah,  two  miles.  Tlie  question  was,  Whether  <S.  be  such  a  parish  as  by 
whidi  was  an  ^j^^  statute  AfS  FMz.  c,  2.  is  chargeable  to  the  maintaining  their 
sr^JonwT^*  own  poor  ?, —  The  Court  delivered  their  opinions  seriatim  for  the 
sse/ldtTRep.  plaintiff,  that  this  is  such  a  parish  within  the  statute  of  4^  EUz* 
7S.  Hutt,  93.  c  2.  as  is  chargeable  for  the  relief  of  the  poor  of  S.,  and  not  fot^ 
8BL  Bep.  246.  the  poor  of  H.;  for  being  found  that  it  was  a  church  in  the  time 

of  Henry  the  Sixth,  and  that  it  then  was  and  ever  since  had  been 
reputed  a  parish,  and  not  in  the  negative,  that  it  was  not  a  parish 
before*  jt  may  be  well  intended  to  be  a  parish  before,  and  it  doth 
not  exclude  that  it  was  not  before  time  whereof,  &c* ;  and  al- 
though it  should  not  be  so  intended,  yet  being  found  that  it  was 
a  church  then,  and  that  there  were  churchwardens  there,  it  Is  a 
parish  within  the  statute,  although  it  be  but  a  reputative  parish ; 
fbr  being  in  use  so  long  before  the  statute,  and  at  the  time  of  the 
statute*  the  statute  appoints,  "  that  the  churchwardens  and  three 
"  or  four  overseers  of  the  poor  joined  with  them  shall,"  &c» ;  and 
no  churchwardens  of  //.  are  churchwardens  of  S.,  and  by  conse- 
quence have  nothing  to  do  there ;  and  the  churchwardens  of  iS. 
are  only  to  meddle  with  the  church  there,  and  by  consequence 
with  the  poor  of  ihe  parish  :  and  the  statute  hath  an  intention  to 
confine  the  relief  to  parishes  then  in  esse,  and  that  every  parish 
should  meddle  with  its  proper  village,  and  their  goor  are  to  be 
provided  for  there,  and  not  elsewhere.  —  Judgment  for  plaintiff. 
Separate  o¥er-         44?^  Nicholas  v.  Walker,  H.  T.   10   Car.  1.  Cro*  Car.  394k  — 
^^^n^ht^he      On  .a  .special  verdict  it  was  found,  that  anciently  the  village  of  T* 
^^  Aj2  re-*    ^^  parcel  of  the  parish  of  H.;  that  there  was  not  any  legal  act 
▼ioustothe""    to  sever  the  said  vill  from  the  parish  of  //./  that  modo  et  ante 
43  Elix.  c  2.      tentpus  cu^uSf  &c.  the  tithes  of  T.  were  paid  to  the  parson  of  H. ; 
w9BaparuJiby   that  the  parson  of  H.  used  always  to  nnd  a  curate  at  T. ;  that 
reputation,  al-     there  is  no  parson  at  T. ;  that  for  threescore  years  past  and  more, 
SSnally  a^   and  at  the  time  of  the  making  of  the  statute  of  43  Eli».  c.  2.  et 
tome  adjacent    ^iBmper  exinde  usque  hunc  diem,  dicta  villa  de  T.  commumter  re- 
parish,  putatafuit  esse  parochia  de  se,  et  per  totum  idem  tempus  consta'- 
See  Hob.  66.^    bularios,  eardianos  ecclesia,  et  supravisores  pauperum,  dictiB  tnlltt 
4  Mod.  158.'*    de  T.  haoere  consueverunt  per  electioneni  tnhabitantium  ibidem  j 
Ray.  477.  that  for  all  the  said  time,  rates,  assessments,  and  levies  had  beeo 
Holt^  575.          made  there  by  them,  fir  the  relief  of  die  poor  of  T. ;  which 

rates,  during  all  the  said  time,  had  been  used  to  be  levied  by 
their  proper  officers  for  the  relief  of  the  poor  there,  without  any 
paying  to  the  poor  of  H.,  or  joining  in  any  assessment  with  the 
town  of  H. ;  that  tlie  church  of  T.,  during  all  that  time,  have 
had  all  parochial  r^hts ;  and  that  the  inhabitants  of  2\  had  not 
used  all  that  time  to  contribute  to  the  reparation  of  the  church  of 
i/.,  but  to  the  reparation  of  their  own  proper  church  and  chapel 
only.  —  The  Court,  after  argument  at  the  bar,  resolved,  that 
judgment  ought  to  be- given  for  the  plaintiff;  for  T.  being  a  parish 
m  reputation  so  long  before  and  after  the  statute,  and  at  the  time 
:  of  the  statute  made,  it  shall  not  be  now  for  this  purpose  charged 
<  by  H.,  but  it  shall  be  charged  by  itself;  and  for  their  poor  only. 
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—  And  tbey  relied  upon  a  judgment  given  in  the  case  of  Hilion 
y.  Pawle^ 

45.  Rttdd  V.  Foster,  M.  T.  4f  W.  Sf  M.   4  Mod.  157.—  Re-   Oveneencu. 
plevin  for  taking  of  a  gelding.     The  defendant  justified  by  virtue  °<^  ^  Appoint- 
of  the  statute  43  Eliz.  c.  2.  for  money  due  upon  the  poor-tax.  ^J^t^ 
The  parties  being  at  issue,  it  was  tried  at  the  bar.     The  question  formed  iS  wo. 
was,  Whether  the  vill  of  S.  was  in  the  parish  of  B.  or  not  ?  The  diial  rites  in 
poor*s  rate  was  admitted;  and  the  evidence  to  prove  it  to  be  in  thepariMk, 
that  parish  was,  that  there  were  but  two  churchwardens  and  two  although  it  had 
overseers  of  the  poor,  and  that  marriages,  burials,  and  christen-  ***^^*^ 
ings,  and  all  other  parochial  rites,'  were  done  at  B.,  and  that  the  43Eli«.^dlias 
inhabitants  of  the  vill  of  iS.  did  contribute  to  the  repairs  of  the  been  tepwmtely 
church  of  B.    On  the  other  side,  to  prove  that  5.  was  a  reputed  rated  to  the 
pariah  by  itself  at  the  time  of  the  making  of  this  statute,  this  P*'^  nibw- 
evidence   was  given :  viz.    In    the  reign   of  Edward  the  Third  ^"*"*  ^^^ 
there  was  a  public  chapel  there,  where  the  people  went  to  hear  j^^^ 
maUf  and  tliat  divine  service  was  read  in  that  chapel  at  the  time 
of  the  making  of  this  statute.     Then  it  was  proved,  that  a  rate 
was  made  there  in  the  year  1654;  and  that  formerly  they  had  dis- 
tinct constables,  and  repaired  their  own  highways  till  the  year 
1634;  and  then  the  difference  between  them  was  settled  by  the 
Judges  in  their  circuit.     Tliey  would  have  this  like  the  case  be- 
tween the  parish  of  Totteridge  and  Hatfield {a)^  which  was  a  special  W  '^«te,pl*  ^^ 
verdict  upon  this  statute :   The  plaintiff  lived  in  T.  and  had  no 
lands  in  /f.,  but  had  lands  where  he  lived ;  he  was  rated  to  the 
poor  of  //•/  but  because  at  the  time  of  the  making  the  statute 
T.  was  a  reputative  parish,  and  had  distinct  constables,  church- 
wardena,  and  overseers  of  the  poor,  and  made  their  own  rates 
and  assessments,  which  were  levied  by  their  own  ofiScers,  for  this 
reason  that  was  held  to  be  a  distinct  parish  from  H.    But  S.  was 
not  so  much  as  a  parish  in  reputation  at  the  time  of  the  making 
of  the  act,  and  so  not  like  that  case4  for  all  that  was  proved  was, 
that  tbey  had  made  rates  since  the  statute,  and  had  a  chapel  be- 
fore ;  but  making  rates  will  not  make  it  a  parish  without  all  other 
parochial  rites.     And  therefore  it  was  held  to  be  a  vill  in  the 
parish  o£  B. 

46.  DoUiug  V.  Stokelane^  H.  T.  11  Ann.  Fort.  219.— Parker  The  statue  13 
C.  J.    The  cSfficulty  arises  on   13  &  14  Car.  2.  c.  12.  §.  21,  22.  &  i^  Gar.  s.    . 
The  first  Qurstjon  is,  Whether  this  act  be  general  and  extends  ^^^*  <■  general, 
to  all  the  counties  of  England?  I  think  it  is  a  mistake  to  say  that  'jj  counties  -^ 
the  clause  extends  to  no  other  counties  than  those  named,  be-  but  a  pauper 
cause  the  words  are  express ;  for  besides  the  counties  there  parti-  cannot  be  sent 
cularly  named,  it  goes  on  and  says,  and  many  other  counties  in  by  virtue  of  it 
England  fu\d  Whales;  so  W^fl/«  must  be  excluded  if  it  be  confined  ^',"J*^" 
to  ue  counties  named,  so  it  must  extend  to  all  counties.     The  JJIJi^itb^i 
second  Question,  If  it  be  general,  is  whether  it  be  confined  to  town  or  vill. 
fowls  and  villages,  or  may  extend  to  all  extraparochial  places  g^gLeo  us 
that  Jare  not  so  ?  It  is  recited  indeed,  that  by  reason  of  the  large-  Seme  point  de-' 
nets  of  the  parishes  in  those  counties  named  and  others,  the  be-  termined  in  the 
aefit  of  4S  Eliz.  could  not  be  had ;  but  it  does  not  say,  that  those  case  of  Clifton 
towns  and  villages  must  be  in  parishes,  but  that  the  poor  within  ^'  Chinkam, 
every  township  or  village  within  the  counties  aforesaid  shall  be  sm  s  T.^  R. 
provided  for  within  the  township  and  village  wherein  he  inhabits,  745, 
or  wherein  he  was  last  lawfully  settled ;  which  shows  th%t  it  ex- 
tends to  a)l  the  towns  and  villages  in  any  county,  if  they  cannot 
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Heap  the  benefit  of  4S  Eliz*;  therefore  eztraparochial  places, 
though  perhaps  not  within  the  direct  view  of  the  legislators, 
yet  are  within  the  express  words,  '*  the  poor  in  every  town 
and  village;"  and  the  justices  may  in  towns  and  villages  exe- 
cute all  the  power  that  they  have  within  any  parish  or  pa- 
rishes by  43  Eliz, ;  the  consequence  of  which,  is,  they  may  be 
settled  in  these  places,  and  may  be  removed  from  them ;  and 
though  there  were  no  officers  before,  yet  by  this  clause  the  jus- 
tices may  appoint  standing  overseers  in  these  places  to  take  care 
of  the  poor.  However  this  order  of  Sessions  is  nought,  because 
this  is  not  within  a  town  or  village,  and  therefore  though  extrapa* 
rochial  towns  and  vills  are  within  this  law,  yet  not  other  places 
which  are  neither  towns  nor  vills.  If  it  were  said  at  Bretocamb's 
Lodge  generally,  and  no  more,  that  might  he  intended  a  vill ;  but 
this  18  said  to  be  a  certain  extraparochial  place  called  Bre%vcomb*s 
Lodge  ;  so  that  this  may  be  but  one  house,  for  it  must  consist  of 
several  houses  and  inhabitants ;  so  that  it  not  appearing  to  be  any 
more  than  one  single  house,  it  is  not  within  the  act  of  parliament, 
and  so  tho  order  ought  to  be  auashed.  The  last  legal  settlement 
must  be  expounded,  such  settlement  as  can  by  this  act,  &c.  it  is 
of  consequence  whether  he  can  be  sent  back  to  this  extrapa- 
See  Rex  v.  St.  rochial  place.  Suppose  one  go  and  live  as  a  servant  in  an  extra- 
Fetet^i,  vol.  2.  parochial  place,  being  neither  town  nor  village,  would  this  dis- 
charge him  of  all  other  settlements  ?  As  he  shall  not  stay  where 
he  is  not  settled,  so  he  must  go  where  he  is  last  legally  settled 
where  he  could  be  sent ;  last  is  last  in  law,  and  an  extraparochial' 
place  is  the  same  as  if  it  were  in  Ireland. 
But  oveneera  47-  Bex  V.  Buffbrd,  E.   T.  8  G.  1.  Str.  512.  —  A  mantDAMUS 

naaybeappoint-  gtated  that  it  appeared  on  the  complaint  of  divers  inhabitants  of 
rocWal^^laow"  ^^^  pa^ish  of  jD.,  in  the  county  of  L,,  that  there  are  within  the 
that arerluT      '^^^  ^^  ^'  divers  substantial  freeholders  able  to  contribute  to  the 

maintenance  of  the  poor ;  iMtat  there  arc  no  churchwardens  or 
fo^Fort^q«"i  overseers  to  make  a  rate ;  and  that  there  are  poor  unprovided  for; 
5  Mod.  273  *  ^"^  commanded  the  justices  of  the  county  to  appoint  overseers. 
1  Sum.  510.  They  returned  that  ihe  vill  of  R.  was  part  of  no  parish,  but  had, 
S.  P.  Dolting  time  out  of  mind,  been  extraparochial ^  without  church,  chapel, 
«•  Scokelane,  or  parochial  rights  ;  that  there  had  never  been  overseers,  and  that 
»nit^  yL  46.       therefore  they  could  not  appoint.  —  The  Court  was  of  opinion , 

that  extraparochial  places  are  within  the  words  of  the  statute  ;  for 
the  justices  of  the  peace,  by  the  general  words,  have  power  to 
name  overseers  in  all  parishes,  which  must  extend  as  well  to  er- 
traparochial  places,  as  to  all  parishes  in  general ;  and  no  subse- 
quent words  shall  controul  the  general  words  in  the  enacting 
part;  and  certainly  all  the  poor  acts  shall  be  construed  to  extend 
to  such  places,  as  well  as  to  other  parishes,  when  they  are  within 
the  same  mischief,  and  shall  be  subject  to  the  controul  of  the  yam^ 
tices  of  the  peace ;  but  the  penalty  for  not  meeting  in  the  choMh 
shall  never  be  inflicted  on  the  overseers  of  the  poor,  because  tlie 
inhabitants  of  extraparochial  places  have  no  church  to  meet  in. 
Most  of  the  forests  in  England  are  extraparochial,  and  so  is 
Christ  Church  in  Oxford^  but  they  ought  to  maintain  their  own 
poor.  This  is  a  via  consisting  of  several  inhabitants,  and  so  is 
within  the  provision  of  the  statute  13  &  14  Car.  2.  c.  12..  for  u  iM 
in  a  county,  not  therein  particularly  mentioned,  will  be  within 
the  remedy  thereby  provided ;  for  all  cases  within  the  reason 
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i  the  remedy  of  the  law.  There  is  no  doubt  but  juBtiees 
the  lame  power  to  tppoint  overseers  in  towns  and  vUlSf 
1  extraparochialy  as  in  parishes  ;  and  this  has  been  settled. 
rord  **  parish*'  is  not  in  the  body  of  statute  43  Eliz.  c.  2. 
Jy  in  the  preamble.  — ■  A  peremptory  mandamus  was  accord- 
awarded. 

Eex  V.  Denham,  E.  T.  8  G.  2.  Burr.  S.  C.  35.  —  The  pau- 
red  several  years  in  a  farm  in  Soutkwold'Parlct  which  is 
ID  the  order  to  be  an  extraparochial  place,  consisting  of  two 
I  and  about  three  hundred  acres  of  land  only,  belonging  to 
I  the  occupation  of  different  persons,  and  of  the  value  of 
900/.  per  ann, ;  and  that  it  did  not  appear,  that  in  the  said 
larochiai  place  there  are  or  ever  were  any  persons  appointed 
»ve  or  provide  for  the  poor  happening  therein.  —  Lord 
rwicKE :  Before  the  case  of  Dolting  v.  Stokelane(a),  it  had  been 
illy  taken  that  the  justices  had  not  power  to  send  paupers  to 
Murochial  places  where  they  were  no  overseers  of  the  poor, 
jbstance  of  the  opinion  of  the  Court  in  that  case  rested  upon 
nitation,  that  the  place  should  amount  to  the  notion  of  a 
lip  or  village.  By  the  43  Eliz,  c.  2.  there  must  be  two  over- 
it  least,  but  when  the  whole  parish  consists  of  two  houses, 
lole  parish  must  be  perpetual  overseers,  and  be  chosen  by 
fi  and  have  jurisdiction  over  nobody  but  themselves,  if  this 
may  be  called  a  township  or  village.  —  Page  J.  was  also 
lion,  that  a  single  house  or  two  houses  cannot  amount  to  the 
of  a  town  or  village.  If  it  had  been  formerly  a  town,  if  the 
I  were  in  fact  decayed  and  gone,  it  would  cease  to  be  a  town 
■ge.  —  Leb  J.  observed,  that  the  notion  of  a  village,  ac- 
ig  to  the  ancient  law,  is  a  tithing  consisting  of  ten  families  ; 
CGording  to  the  modern  notion  it  is  a  place  that  has  a  con- 
{b) ;  that  it  ought  at  least  to  have  the  reputation  of  a  vill  or 
and  that  Lord  Coke^a  definition  of  a  vill,  "  ex  pluribus  man* 
vidnatay'  must  mean  more  than  two  houses.  —  And  the 
affirmed  (c). 

Rex  V.  Grafton,  E.  T.  10  G.  2.  Burr.  S.  C.  101 — The 
r  of  G.  is  an  extraparochial  place,  once  consisting  of  a  capital 
on-house,  and  three  keepers'  lodges  in  the  park  adjoinmg ; 
irk  being  since  converted  into  farms,  of  which  there  are  five, 
lach  a  dwelling-house,  including  the  old  lodges,  and  in  the 
ation  of  five  different  tenants,  and  never  had  an  overseer  till 
as  appointed  for  the  purpose  of  making  a  removal.  —  This 
eld  (but  without  defence)  not  to  be  a  vill  or  town. 
Rex  V.  Welbeck,  T.  T.  13  &  14  G.2.  M5S.— A  makda- 
iasued  to  the  justices  of  the  peace  for  the  county  of  N»y 
•ting,  that  there  were  several  householders  andjarmers  in- 
Dg  and  residing  within  the  vill  of  W.  able  to  provide  for  their 
and  that  there  was  no  overseer  at  present  of  the  said  vill ; 
herefore  commanding  them  to  nominate  and  appoint  c%er- 
of  the  poor  for  the  said  vill.  The  justices  returned,  that  the 
called  IV.  was  an  extraparochial  place  ;  that  it  was  not,  nor 
lad  been  a  township  or  village,  nor  had  ever  been  reputed  to 
township  or  village ;  and  that  therefore  they  could  not  ap- 
.  —  Lee  C.  J.  It  is  certain  that  two  houses  will  not  make  a 

lUs  case  was  determiDed  upon  the  auUiority  of  Rex  o.  lahftbltatvta  ot 
r  Castle,  M.T.  2  G.  2.  B.R. 


But  an  eztnu 
parochial  place, 
consisting  only 
of  two  houses, 
is  not  to  be  con- 
sidered a  tvum^ 
thip  or  vill. 
S.C.  Stra. 
104a  SSeM. 
Cases,  25a 
Foley,  14. 
Cald.  169. 
B.R.H.  119. 
5  Burr.  1S91. 
(a)^iKr,pL4& 


(b)  I  Salk.  179. 
2  Hawk.  86. 
Lord  Ray.  540. 
5  Mod.  81. 
Cald.  169. 

A  nobleman's 
seat  in  an  extra* 
parochial  place, 
converted  into 
five  farms,  held 
not  to  be  a  wlL 
S.C.  Su*.  1071.r 
See  4  Mod.  157* 
and  T.    Ray. 
477. 

What  shall  btt 
considered  a 
vUl, 

S.C  2  Sea. 
Cases,  196. 
2  Stra.  1143. 
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111. 

[c)Jnt€,  pi.  49. 


(df)Antef  pi.  47i 


Burr.  S.C. 

171.  570. 
CM,  241. 
notit. 


JuBticef  ought 
not  to  appdTnt 
oreraeers  for 
•epande  parts 
of  a  pariah, 
hdUm  it  be 


&C.  Sayer, 
148. 


viUaeei  as  was  resolved  in  E^x  v.  Denham  (a),  and  Rexy.Bdvoir 
CasSe  (b)f  where  there  were  only  a  castle  and  an  alehouse;  and 
it  was  held  not  to  be  a  village.     The  case  of  Stokeprior  v.  Graf- 
ton (c)  was  upon  an  order  of  settlement,  which  stated,  that  there 
was  an  ancient  capital  messuage,  with  three  lodges  belonging  to  * 
it,  which  at  that  time  consisted  of  five  farms;  and  that  they  had 
overseers  of  the  poor,  and  a  poor  person  was  sent  thither ;  and  the 
question  was,  Whether  he  was  legally  sent  thither,  it  being  an 
extraparochial  place  ?  There  was  a  rule  to  show  cause,  and  that 
was  made  absolute ;  but  it  was  without  any  argument  or  cause 
shown.     This  is  most  certain,  that  where  the  place  may  be  con- 
sidered as  a  township  or  village,  it  is  a  place  for  which  overseers  may 
be  appointed.    If  there  be  no  such  place  as  the  villageof  fF.,  I  think 
it  is  an  answer  to  this  writ  to  say,  as  they  have  done  here,  that  it 
never  was  nor  is  a  vill,  nor  ever  was  nor  is  reputed  to  be  a  village. 
The  case  of  Rex  v.  Ruffbrd  (d)  was  not  parallel  to  this ;  for  there 
it  was  returned,  that  the  vill  of  R.  was  not  part  of  the  parish  of  D., 
had  no  church,  and  was  an  extraparochial  place.     Whether  it  was 
part  of  the  parish  or  any  other  was  not  material ;  for  it  was  ad- 
mitted to  be  a  villy  and  therefore  the  mandamus  was  granted. 
The  only  question  hero  is.  Whether  this  is  not  to  be  considered  as 
a  direct  answer  to  the  writ  ?  It  has  not  indeed  said,  that  there  are 
not  severed  householders  and  formers  therein ;  but  as  the  writ 
directs  that  overseers  shall  be  appointed  for  the  vill,  and  they  have 
returned  that  it  is  not  a  vill,  I  think  it  is  an  answer  to  the  writ ; 
and  if  this  return  be  false,  it  is  a  fact  that  may  be  tried  by  an 
information.     Page  and  Ch  apple  Js.  accord,     Probyn  J.  contra  : 
I  have  some  doubt,  whether  the  whole  supposal  of  the  writ  should 
not  be  either  admitted  or  denied : '  whether  it  be  called  a  vill  or  a 
township  is  not  material ;  for  if  there  are  houses  sufficient  in  that 
place  to  make  it  a  village,  though  it  be  called  a  hamlety  or  bj  any 
other  name,  the  Court  will  consider  it  as  a  vill.    The  material 
part  of  the  suggestion  of  the  writ  is,  that  there  are  several  house- 
holders  and  formers  inhabiting  the  village;   and  the  Court  may 
take  upon  them  to  judge,  whether  two,  three,  or  more  houses  will 
make  a  village  for  this  purpose :  it  is  a  place  that  has  several  in- 
habitants capable  of  bearing  offices,  and  maintaining  their  poor. 
If  this  be  a  ipaterial  part  of  the  writ,  as  I  apprehend  it  h^  then  it 
is  not  answered  by  the  return ;  for  that  reason  I  think  it  is  insuf- 
ficient. —  Cfir.  advisare  vuU,  —  Mr.  JusxicfE  Probyn  afterwards 
declared,  he  was  then  satisfied  that  the  writ  was  materially  an- 
swered by  returning  that  it  was  not  a  vill ;  and  thereupon  the  re- 
turn was  allowed  by  the  whole  Court. 

51.  Rexv.  Justices  of  Middlesex,  T.  T.  27  &  28  G.2.  MSS.— 
On  a  rule  to  show  cause,  why  a  mandamus  should  not  go  to  compel 
the  justices  to  appoint  overseers  for  the  township  of  Ky  it  appeared 
by  the  affidavit,  that  this  parish  had  always  had  two  overseers ; 
thaWa  rate  had  been  made  as  one  rate  for  the  whole  parish  ;  that 
their  appointments  had  been  for  the  whole  parish  ;  but  that  each 
overseer  had  collected  and  paid  within  his  own  division ;  and  that 
at  the  end  of  the  year  if  there  was  a  surplus  in  either  of  their 
hands,  so  much  of  it  was  paid  over  into  the  hands  of  the  other 
overseer  as  to  make  them  both  equal :  they  had  one  workhouse ; 
and  one  overseer  looked  over  it  one  week,  and  the  other  the 
next.  — The  Court:  If  this  be  a  case  that  falls  within  the  IS  Ss 
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14  C3nri  2.  r.  !&  a  fnandamus  it  •  writ  of  risht,  and  the  Court  mutt 

grant  it.     It  has  been  determiDed,  that  this  statute  is  not  to  be 

confined  to  the  counties  mentioned  in  the  statute,  (a)    This  has  ftii^ "'*''» 

never  been  considered  as  a  separate  parish :  the  two  overseers  S^Uuie'  pL 

bave  been  usually  appointed  for  the  whole  parish.    What  is  de-  4^.  ^ 

clared  from  the  affidavit  shows  that  they  can  do  very  well  under 

the  43  Eliz.  c.  2.  without  calling  in  aid  the  13  &  14  Car.  2.  c.  12. ; 

for  they  have  two  overseers,  and  the  methods  they  have  used  to 

collect  their  rates,  and  to  take  care  of  their  poor,  is  very  just  and 

reasonable.     To  bring  this  within  the  statute,  they  must  show  this 

to  be  distinct  vill.     We  expected  they  would  have  shown  that  they 

bad  had  separate  overseers ;  that  they  had  maintained  their  own 

poor  separately ;  and  that  they  had  had  a  separate  rate.  —  The 

rule  was  discharged. 

52.  Rex  V.  Severn,  E.  T.  29  G.  2.  Sayer^  278.  ^  The  defend-  8qMi»tt(  ovow 
ants  were  appointed  overseers  of  the  poor  within  the  precinct  of  wen  cannot  Im 
the  Timer,  otherwise  called  the  parish  of  St.  P.  within  His  Ma-  •PP?"*^  ***• 
jesty'g  Tower  of  Z,.  —  Dennison  J.   We  are  of  opinion,  that  the  P"^*^"*** 
appointment  is  void.     It  expressly  appears  to  be  an  appointment 

cioder  4S  Eliz.  r.2.y  but  it  is  not  good  either  under  that  statute,  or 
under  the  13  &  14  Car.  2.  c.  12.  The  former  of  these  statutes 
odIv  gives  a  power  of  appointing  overseers  of  the  poor  in  parishes  ; 
and  this  power  is  by  the  latter  statute  only  extended  to  townships 
and  vills*  It  has  been  said,  that  as  the  place  is  called  '<  the  parish 
af  Si.  P.,  as  well  as  precinct  of  the  Tovoer,"  it  is  a  parish  by  reput- 
ation ;  but  although  a  place  may  be  a  parish  by  reputation,  and 
aldiough  overseers  of  the  poor  may  be  appointed  for  such  place, 
yet  an  appointment  of  overseers  for  such  place  will  be  bad,  unless 
the  place  be  therein  expressly  called  a  parish.  In  the  present 
case  the  description  of  the  place  is,  "  Precinct  voithin  the  Tower;*' 
for  the  words,  "  Parish  of  St.  Peter's  ad  Vincula  within  His  Ma-- 
**jesttfs  Tower  o/*  London,"  are  under  an  "  otherwise  called  f*  and 
the  rale  in  such  case  is,  that  the  name  or  description  which  pre- 
cedes an  **  otherwise  called"  is  always  to  be  considered  as  the  true 
name  or  description,  and  not  the  name  or  description  which  fol- 
lows. It  has  been  spid,  that  although  the  place  be  not  a  parish, 
the  Court  may  intend  that  it  is  a  township  or  vill,  within  the  mean- 
ing of  the  13  &  14  Car.  2.  c.  12. ;  but  as  it  is  not  expressly  called 
a  township  or  vill  in  the  appointment,  the  Court  ought  not  to  in- 
tend that  it  is  a  township  or  vill,  in  order  to  make  an  appointment 
good  .which  ia  not  warranted  by  that  statute.  —  And  the  rule  for 
quashing  the  appointment  was  accordingly  made  absolute. 

53.  Rex  y .  Showier,  T.T.  3G.S.  3  iJ^r/rr.  1391.  — Two  justices  Oveneencan- 
of  L.  appointed  T.  S.  and  J.  A.,  being  substantial  householders  of  not  be  appoinu 
the  township  or  village  of  //.,  in  the  said  parts,  to  be  overseers  of  *!?". *,Pj*" 
the  poor  of  the  township  or  village  of  H.  for  the  year  next  ensu-  b^n,orTeputiS 
ing.     The  Sessions  confirmed,  and  stated  a  case: — J.  A.  was  a,  tobe,  aotff. 
day-labourer:  the  place  calle<l  H,  consisted  of  a  capital  messuage,  To  consdtuta 
in  which  T.  S.  with  all  his  family  dwelt,  and  of  two  small  ancient  avUlfordiw 
cottages,  and  of  one  other  small  cottage  lately  built :  all  the  cot-  ^"'P*?**  *®" 
tages  were  let  along  with  the  capital  messuage,  and  the  farm  JJjtentnuiXr 
thereunto  belonging,  to  S. ;  and  of  another  tenement,  part  of  the  of  tubtiofOiai 
capital  messuage ;  and  all  of  them  inhabited  by  families :  one  of  hnueholdtn. 
the  cottages  was  inhabited  by  A.  and  his  family ;  another  of  the  ^.C,  \  ^V. 
cottages  by  another  day-labourer  and  his  family ;  the  other  ot  xYi^  "{Uiv*^^^* 
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cottages  by  a  shepherd  and  his  family ;  and  the  tenement,  part  of 
the  capital  messuage,  by  a  poor  widow  and  her  three  children;  all 
which  occupiers  of  the  cottages,  and  of  the  tenement,  part  of  the 
capital  messuage,  were  under-tenants  to  T.  S,  The  Sessions  ad- 
juaged  H»  to  be  a  village  **  or  township,  and  confirmed  the  ap- 
«<  pointment."  It  was  objected,  that  the  facts  stated  show  that 
this  place  is  neither  a  township  nor  a  village.  —  The  Court  were 
clearly  and  unanimously  of  opinion,  that  the  appointment  of  both 
the  persons  ought  to  be  discharged :  —  Lord  Mansfield  ob- 
served, that  by  this  method  a  place  might  be  made  a  village  which 
in  fact  was  not  so,  and  the  inhabitants  of  it  might,  by  this  con- 
trivance, withdraw  themselves  from  contributing  towards  the  sup- 
port of  the  poor  of  their  parish.  If  it  be  really  a  vill,  you  may 
make  another  appointment.  —  Wilmot  J.  cited,  and  laid  a' good 
^a)AfUe,jti,  50,  deal  of  stress  upon  the  case  of  Rex  v.  iVelbeck(a\  which  Denni- 

SON  J.  also  said,  he  very  well  remembered.     It  was  a  mandamus 

to  appoint  overseers  in  and  for  the  village  of  W,;  and  the  return 

.  was,  that  it  was  extraparochial,  and  is  not,  nor  was,  nor  is  or  ever 

was  reputed  to  be,  a  village  or  township.     Both  orders  quashed. 

Justices  of  the        54.  Peart  v.  fVestgarth(b),  H.  T.  5G.S.  Burr.  1610^—  The  case 

peace  cannot      stated  —  That  from  the  4S  Eliz.  to  9  Geo.  1.  the  parisn  of  S.  bad 

di^de  a  parish    ^^^^  ^j^^  joint  appointment  of  overseers  of  the  poor ;  tliat  during 

nmte  ow-**"  *^'  ^^*'  ^^^^  *^®  P^®''  ^^^^^  ^fere  jointly  relieved  and  maintained 
seers,  except  it  by  entire  and  general  rates  upon  the  whole  parish ;  that  during 
appear  there  the  said  time  there  were  four  churchwardens  and  four  overseers 
was  an  inability  of  the  poor ;  that  the  four  overseers  were  respectively  nominated 
" h**  P*"***  out  of  each  of  the  four  quarters  or  districts  in  the  parish,  calJed 
^efi^of  the  ^*  Quarter f  N.  quarter ^  P.  quarter,  and  S.  quarter,  viz.  one  out  of 
43  Elia.  c.  2.  cach  of  these  quarters;  that  in  each  quarter  there  was  one  church* 
(b)  See  Rex  v.  ^^^^^^9  &"d  ^^^  of  the  overseers,  who  collected  the  poor  rates  in 
Watson,  pi.  the  quarter  or  district  wherein  they  respectively  resided,  but  the 
S16.  money  collected  by  the  several  churchwardens  and  overseers  was 

levied  under  one  entire  assessment  upon  the  whole  parish,  and 
carried  to  one  general  fund,  and  was  applied  to  the  joint  relief  of 
all  the  poor  of  the  parish :  that  the  parihh  is  twenty  miles  in  lengthy 
from  east  to  west,  and  eight  miles,  at  a  medium,  in  breadth ;  that 
the  first  quarter  is  one  distinct  constabiery,  the  F.  quarter  one, 
and  the  S.  quarter  one ;  that  the  N.  quarter  consists  of  three  con- 
stablories ;  but  that  these  three  constableries  compose,  and  are 
considered  as  one  quarter  only:  that  on  17th  Jw/y,  9Gm.  I,  at 
the  general  quarter  sessions  for  the  county  of  D.,  i'^  was  ordered, 
that  the  several  townships  or  constableries  of  S.,  jP.,  N.,  E.  G., 
and  fV.  G.,  should  separately  maintain  their  own  proper  poor: 
tliat  this  order  of  Sessions  was  thus  prefaced :  —  <•  Forasmuch  as 
<*  this  Court  has  been  moved  by  and  on  the  behalf  of  the  town- 
*<  ship  of  <S.,  and  also  of  the  several  townships  and  constableries  of 
«*  jp.,  N.,  and  E.  G.,  and  fV.  G.,  within  the  parish  of  S.,  that  each 
**  of  them  should  and  might  maintain  their  respective  and  proper 
*'  poor,  distinctly  and  separately  from  each  other,  and  from  any 
"  other  part  of  the  parish  of  S.;  but  the  said  motion  being  op- 
"  posed  by  the  constabiery  of  F.  quarter,  within  the  said  parish  of 
"  S.,  but  not  by  any  other  part  of  the  said  parish :  Now  after  hear- 
«*  ing  counsel,  it  is  ordered  (ut  supra),  unless  cause  be  shown  to 
"  the  contrary  by  the  constabiery  of  F.  quarter  at  the  next  se»> 
"  Bions :"  that  from  that  time  there  have  been  separate  appoint- 
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mentg  of  overseers  of  the  poor  for  each  of  the  foar  quarters  or 
districts^  and  each  of  the  said  quarters  maintained  their  own  poor 
separately!  exceptinsr  tha(  about'tweWe  years  ago  two  townships 
or  constableries,  called  B.  and  F^  within  N*  quarter^  separated 
themselves  from  the  rest  of  that  quarter,  and  had  ever  since  had 
separate   overseers,  and  maintained  their  own  poor  separately. 
The  case  further  stated,  that  orders  of  removal  had,  from  time  to 
time^  been  made,  since  the  year  1729  to  the  year  1761   (exclusive 
of  each  of  these  years),  for  the  removal  of  poor  persons  from  one 
of  the  said  quarters  or  districts  to  another,  and  that  appeals  had 
been  made  by  one  quarter  against  another  concerning  orders  of 
justices  relating  to  the  poor  of  each.    The  question  was.  Whether 
the  several  places  or  districts  were  one  entire  parish,  or  whether 
the  sud  several  districts  being  divided  into  six  separate  constable- 
ries,  constituted  four  distinct  and  separate  townships  or  villages 
within  the  meaning  of  the  13  &  14  Car.^.  c.  12.?  —  The  Court 
upon  this  first  argument  thought  the  lustices  had  no  power  to  di- 
vide parishes,  or  to  fritter  parishes  into  pieces,  as  Mr.  Justice 
WiLMOT  expressed  himself.    It  was  argued  a  second  time ;  after 
which  Lord  Mansfield  said,  he  had  no  doubt  upon  the  first 
arj^ment.    The  policy  of  this  law  of  13  &  14  Car.  2.  c.  12.  was 
mistaken;  it  went  upon  a  wrong  principle;  the  divisions  ought 
rather  to  be  enlarged  than  diminished.     As  to  the  question  itself, 
consider,  Ist,  What  was  done  ?  2dly,  Upon  what  ioundation  ?  It 
ought  to  appear  that  there  was  an  inability  in  the  parish  to  have 
the  benefit  of  the  act  of  43  Eliz,    Now  here  no  such  inability  ap- 
pears, but  quite  the  contrary  for  a  ^reat  number  of  years,  so  that 
there  is  no  foundation  for  the  division.    The  acquiescence  under 
it  was  upon  a  false  notion,  that  the  Sessions  haa  such  a  power, 
which  they  had  not ;  and  there  is  no  inconvenience  in  setting  right 
this  wrone  usage,  which  has  obtained  for  forty  years.    In  the  case 
of  KeniiM  Town(a)y  ail  the  judges  held,  that  the  foundation  of  (a)Anie9pi*SU 
such  a  division  of  a  parish  must  be  an  inability  of  having  the  bene- 
fit of  43  Eliz.  c.  2.     Here  the  foundation  is  wanting,  therefore 
judgment  must  be  for  the  plaintiff.  —  Mr.  Justice  Wilmot  also 
thought,  that  the  larger  the  circle  the  better,  therefore  it  would  be 
more  proper  to  enlarge  than  to  lessen  the  division.     The  statute 
of  13  &  14  Car,  2.  c.  12.  goes  upon  this  basis,  that  the  parish  is  so 
large  as  that  it  cannot  have  the  benefit  of  the  43  FMz.  c.  2.     This 
therefore  is  a  fact  that  ought  to  be  quite  clear  and  certain :  where- 
as, on  the  contrary,  it  appears  in  the  present  case,  that  this  parish 
actually  had  that  benefit  from  1602  to  1723,  above  one  hundred 
and  twenty  years.     The  Sessions  do  not  seem  to,  have  had  any 
sort  of  power  to  make  such  an  order,  therefore  their  order  is  a 
mere  nullity;  it  was  not  made  upon  any  appeal,  but  upon  a  motion 
made  on  behalf  of  some  of  the  quarters,  and  opposed  by  anothei% 
The  subsequent  usage  for  forty  years  cannot  vary  the  right ;  for 
we  cannot  presume  that  omnia  riih  acta  sunly  because  we  see  tliat 
it  was  founded  upon  this  order  of  Sessions;  and  it  does  not  appear, 
that  the  parish  is  so  large  that  it  cannot  have  the  benefit  of  4SEliz* 
C.2.;  therefore  they  ought  to  appoint  running  overs^rs  over  the 
whole  parish. 

55.  Rex  V.  Kirkbi/  Stephen^  T.  T.  10  G.  3.  Burr.  S.  C  664.  Where  a /larM 
—The  parish  of  K.  S.ia  &  large  parish,  consisting  of  ten  different  is  divided  into 
townships,  who  maintain  their  respective  poor^  and  have  sepaxate  i«9*x«^^*>'^ib^ 
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j^which  have  overseen.    The  township  of  K.  S.  and  the  township  of  W.  are  two 

lepante  over-  of  these  ten  townships.    The  pjiuper,  fV,  G.,  was  removed  from 

J*"^^**  . .  jV.  by  an  original  order  directed  to  the  officers  of  the  parish  of 

Kipecttoitii  K' S.f  and  adjudging  his  settlement  to  be  in  that  parish^  and 

poor,  is  to  be  removing  him  to  that^^amA,  and  was  brought,  together  with  this 

considered  as  a  order,  by  the  overseers  of  N.f  and  delivered  to  the  overseer  of  the 

diiimci  parisht  fovmship  of  AT.  S,;  but  neither  the  parish  of  K.  S.,  nor  the  tonn- 

and  within  the  ^^^y^  ^^  j^^  g^  appealed  from  the  order ;  and  the  pauper  remained 

ls^l?Car.  2.  '^  ^'  '^•»  ^"^  ^^  maintained  by  a  sister  in  the  township  of  K»  S^ 
e,  12.  for  near  a  year  and  a  half;  when,  his  sister  dying,  he  asked  relief 

of  the  township  of  K*  S.,  who  thereupon  got  him  removed,  by  an 
order  of  two  justices,  to  the  township  of  f^y,;  which  order  was 

Suashed  upon  appeal,  subject  to  the  opinion  of  the  Court  of 
[iNG*s  Bench  upon  the  above-recited  state  of  the  case :  —  Lord 
S  Salk.  489.        Mansfield  :  The  original  order,  made  for  the  removal  from  N. 

to  the  parish  of  K»  S.,  must  mean  the  township  of  K»  S>:  the  town- 
ship was  as  a  parish  for  this  purpose  of  a  removal  to  it ;  the  poor 
witnin  the  parish  not  being  maintained  by  the  whole  parish,  but  by 
the  particular  townships  to  which  they  respectively  belong.     The 
township  of  K»  S,  ought,  in  this  case,  to  have  appealed :  they 
could  not  get  rid  of  this  order  but  by  appealing;  ana  if  they  had 
appealed,  the  truth  might  have  appeared ;  and  when  the  facts  had 
appeared  to  the  justices,  upon  the  whole  truth  being  disclosed,  the 
paupers  might,  in  the  end  of  the  inquiry,  have  been  sent  to  W.  — 
Ana,  by  the  Court,  the  rule  was  discharged,  and  the  order  of 
Sessions  affirmed. 
Bepu^oirer.        55.  n^^  v.  Tamworth,   T.  T.  17  G.3.  Cald.  28.— The  case: 
bTMpoint^      r.  G.,  the  pauper,  was  legally  settled  in  the  hamlet  of  B.  and  G  : 
for ahainlet        *"^  afterwards  was  hired  for  a  year,  and  served  that  year  at  S.,  a 
tituate  within  a  hamlet  consisting  of  one  house  only,  and  between  three  and  four 
parish,  although  hundred  acres  of  land  :  the  hamlet  of  &\  never  contributed  towards 
V"^h^*^*^     the  relief  of  the  poor  of  the  parish  of  7\,  nor  had  been  assessed 
and  hL  never      thereto,  but  had  always  been  assessed,  and  had  always  paid  to  the 
been  rated  to      Support  of  the  parish  church  of  7\,  and  no  overseer  or  overseers 
the  poor,  of  the  poor  ever  had  been  appointed  for  the  hamlet  of  S.;  aiid 

the  hamlet  lies  without  the  limits  and  jurisdiction  of  the  borough 
of  T.,  but  is  within  the  parish  of  T.,  which  not  only  lies  partly  in 
the  county  of  IF,,  and  partly  in  the  county  of  S.,  but  is  a  part 
thereof  within  the  limits  and  jurisdiction  of  the  borough  of  T.9  and 
part  thereof  without  the  said  limits  and  jurisdiction. — Two  justices 
adjudged  the  settlement  of  G.  to  be  at  S.,  and  accordingly  ordered 
the  overseers  of  the  parish  of  T.  to  receive  him :  and  the  Sessions 
on  appeal,  confirmed  the  order.  —  It  was  contended  in  support  of 
these  orders,  that  the  circumstance  of  the  hamlet  never  having 
contributed  towards  those  burthens,  which  the  law  threw  upon  the 
•whole  parish,  was  perfectl]^  immaterial ;  and  that  this  place  coidd 
never  be  considered  as  a  viU^  within  the  meaning  of  IS  &  14  Car.  8. 
c.  12.,  there  being  here  only  one  house,  and  no  overseers.  On 
the  other  side  it  was  insisted,  that  this  was  a  distinct  vill^  inde- 
pendent of  the  parish  of  jT.,  and  to  which  no  pauper  could  be  sent 
till  it  had  officers  duly  appointed — Lord  Mansfield  :  There  is 
no  doubt  at  all.  The  place  is  averred  to  be  within  the  parish* 
where  the  hiring  and  service  were  had  and  perfonned;  and  it  is 
no  township  or  vill  within  the  statute  of  13  &  14  Car.2.  c.  12. 
where  officers  are  appointed ;  and  therefore  the  justices  could  not 
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remove  the  pauper  there.  The  state  of  places  ns  to  tlie  number 
of  houses  may  have  been  difterent  in  difTercnt  cases,  but^ere  are 
no  overseers,  no  separate  economy.  The  adjudication  is  to  S.,  as 
part  of  the  parish  of  T,  —  Aston  J.  This  place  is  neither  extra- 
parochial  nor  a  vill.  In  the  case  cited  of  the  manor  of  G.,  it  was 
nolden  no  vill,  though  it  had  been  converted  into  five  dwelling* 
houses  and  farms,  and  was  occupied  by  five  several  tenants.  -— 
WiLLES  and  Ashiiurst  concurring,  rule  discharged,  and  both 
orders  affirmed. 

57.  Rex  V.   UUoxeter,  E.  T.  20  G.  3.  Doug.  2^.  Cald.  84.—  A"  appoint- 
On  a  rule  to  show  cause  why  an  order  of  Sessions  confirrainir  sepa-  "*!"'  of  siopa- 
rate  appointments  of  overseers  of  the  poor  of  the  township  of  I/.,  f^p  t|,^j  subdivi. 
and  three  other  divisions  of  the  parish  of  (/.  in  5.,  should  not  be  sion^ofaparish 
quashed,  the  special  case  stated  by  the  Sessions  appeared  to  be  as  cannot  be  t>up. 
tollows:  —  The  parish  of  U.  is  five  miles  in  length,  and  five  in  ported  unless  ii 
breadth,  and  contains  the  townships  of  I/.,  C,  D.,  S.,  and  L.  ^!^^^^ 
The  town  of  U.  is  a  large  market-town,  much  burthened  with  poor,  p^^h  could 
The  townships  of  C,  £>.,  S.,  and  L,  are  in  general  divided  into  not  otherwise 
considerable  farms.     The  said  townships  were  and  are  one  entire  receive  the  he- 
parish,  and  did,  till  the  year  17JK),  jointly  relieve  and  maintain  the  nefitof  43Eli«. 
poor  in  and  throughout  the  parish.    It  appears  by  the  vestry-book  ^*  ^ 
of  the  said  parish,  that,  from  the  year  1643  to  the  year  1703,  over- 
seers have  been  elected  for  the  said  respective  townships  in  the 
following  manner,  viz.  Two  overseers  of  the  poor  for  the  town  of 
r.,  one  for  £,,,  one  for  C,  7^.,  and  S.,  one  for  W.     W.  is  part 
of  the  township  of  U.     It  does  not  appear   from   the  vestry- 
book,  or   other  evidence,   that  from   the  year  1703  to   1727, 
any  overseers  were  elected  for  the  townships,  but  two  overseers 
«rere  elected  for  the  parish,  and  during  that  time,  churchwardens 
were  elected  for  the  parish,  and  sidesmen  for  the  townships.     On 
the  10th  of  November^  1730,  in  pursuance  of  a  mandamus^  an 
assessment  for  the  relief  and  maintenance  of  the  poor  of  the  parish 
of  17.,  upon  all  the  inhabitants  and  occupiers  of  land  within  the 
parish,  was  duly  signed  by  two  justices  of  the  peace.     In  T.  T, 
5&  6G.2, 1731,  a  mandamus  issued  to  the  justices  of  the  county 
of  S.,  reciting,  that  there  were  divers  householders  within  the 
parish  of  17.,  able  to  contribute  to  the  relief  of  the  poor  of  the  parish, 
and  that  there  were  no  overseers  of  the  poor  of  the  parish  ap- 
pointed to  make  rates  on  all  and  every  the  inhabitants  and  occu- 
piers of  lands,  houses,  and  other  things  rateable  within  the  parish, 
for  the  relief  of  the  poor  of  the  parish,  and  ordering  the  justices 
to  appoint  two  or  more  overseers  of  the  poor  for  the  parish  of  U. 
In  pursuance  of  the  mandamusy  on  the  SOth  day  of  July  following, 
two  justices  of  the  peace  for  the  county  of  S.  appointed  two  over- 
seers of  Uie  poor  for  the  parish  of  U.     At  the  general  quarter  ses- 
sions  for  the  county  of  5.,  held  the  5th  of  October,  6  G.  2.  1731, 
the  inhabitants  of  the  vills  oF  C,  JD.,  and  S.  appealed  against  an 


assessment  jBMHie  12th  Aufrust  prccedinSf  for  the  maintenance  of 
the  poor  orAe. parish  of  IT.,  and,  on  full  hearing  of  counsel,  and 
consideratioii  of  the  evidence  given,  as  well  for  the  vills  as  for  the 
township  of  I/.,  the  Court  was  of  opinion,  that  the  inhabitants  of  . 
the  said  vills  of  C,  JD.,  and  S.  (for  which  vills  overseers  of  the 
poor  were  duly,  and  in  due  time  appointed,  and  poor's-rates  duly 
made  and  allowed,  before  the  making  of  the  assessment  or  rate 
VOL.  I.  n 
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appealed  a^nst)  ought  to  iDaintain,  and  accordingly  did  order 
that  they  should  maintain  their  own  poor,  distinctly  and  sepa<» 
lately  from  the  other  parts  of  the  parish  of  17. ;  and  the  Court 
did  further  order,  that  such  part  of  the  assessment  or  rate  appealed 
against  as  charged  the  inhabitants  of  the  vills  of  C,  JD.,  and  S., 
for  or  towards  the  maintenance  of  the  poor  of  the  parish  of  (/.» 
in  respect  of  what  they  hold  or  occupy  within  the  said  vills,  should 
be  quashed  and  discharged.  The  said  order  was  removed  into 
the  Court  of  King's  Bench ;  and  the  Court  ordered,  that  the  order 
of  Sessions,  as  to  such  part  of  it  as  orders  that  the  inhabitants  of 
the  vills  of  C,  Z).,  and  S.,  in  the  parish  of  (7.,  shall  maintain  their 
own  poor  distinctly  and  separately  from  the  other  part  of  the 
parish  of  U.f  be  quashed  for  the  insufficiency  thereof;  and  as  to 
the  other  part  of  the  order,  for  the  quashing  and  discharging  such 
part  of  a  certain  assessment  or  rate  made  for  the  maintenance  of 
the  poor  of  the  parish  of  (/.,  as  charges  the  inhabitants  of  the  vills 
of  C,  /).,  and  S.y  towards  the  maintenance  of  the  poor  of  the 
parish  of  U>9  in  respect  of  what  they  hold  within  the  vills,  be 
affirmed.  In  Michaelmas  Term,  7  G.  2.U7S3,  a  mandamtis  issued 
to  the  justices  of  the  county  of  iS.,  reciting,  that  there  were  divers 
householders  within  the  parish  of  17.  able  to  contribute  to  the  re- 
lief of  the  poor  of  the  parish,  and  that  there  were  no  overseers  of 
the  poor  of  the  parish  appointed  to  make  rates  on  all  and  every 
the  mhabitants  and  occupiers  of  lands,  houses,  and  other  thines 
rateable  within  the  parish,  for  the  relief  of  the  poor  of  the  parish, 
and  ordering  the  justices  to  appoint  two  or  more  overseers  of  the 
poor  for  the  parish  of  U.  On  the  15th  of  Aprils  1754,  two  over- 
seers  were  appointed  for  the  vill  of  C.,  two  other  overseers  for  the 
vill  of  Z).,  two  other  overseers  for  the  vill  of  5.,  two  other  over- 
seers  for  the  township  of  (7.,  and  two  other  overseers  for  the  vill 
of  L;  by  five  separate  appointments,  each  appointment  signed  by 
the  same  two  justices  of  the  peace  for  the  county  of  S,  On  the 
27th  of  Mai/  lollowing,  a  certiorari  issued  to  remove  the  five  ap- 
pointments into  the  Court  of  King's  Bench,  which  were  accord- 
ingly removed ;  and  were  there  affirmed.  Since  the  year  1754^ 
overseers  have  been  separately  appointed  for  each  of  the  townsl^ps, 
and  the  poor  of  the  townships  have  been  separately  maintained,  (a) 
(6)  yfn/4?,pl.54.  —  Lord  Mansfield  :  The  case  of  Peart  w,  Westgarth  (b)  decides 

the  question :  the  inability  to  receive  the  benefit  of  the  act  must 
appear.  In  this  case,  though  there  were  separate  overseen  from 
1643  to  1703,  yet  all  the  townships  during  that  period  jointly  re- 
lieved the  poor ;  and  the  case  cited  shows,  that  an  acquiescence  for 
forty  years  will  not  alter  the  law.  The  confirmation  of  the  separate 
appointments  in  1734  is  also  shown  to  be  no  authority;  the  question 
does  not  appear  to  have  been  raised ;  but  Peart  v.  Westgarth  is  a 
direct  authority ;  and  the  point  was  then  very  well  considered ;  and 
there  the  Court  thought,  that  the  policy  of  the  statute  in  the  time 
of  Car,  2.  was  a  mistaken  one ;  that  it  proceeded  upon'  a  wrong 
principle ;  and  that  it  was  much  better  for  the  purpoie  of  main- 
taining the  poor,  to  enlarge  the  districts  than  to  narrow  them.  -— 

(a)  The  present  division  of  the  pa-  were  but  four  appointments.     They  all 

rish,  on  which  this  case  arose,  was  dif-  bore  date  the  same  day,  and  were  siened 

ferent  from  that  mentioned  in  the  case  by  the  same  twa  justices. 
to  iiavc  subsisted  since  1734.      There 
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AsTOW,  WiLLES,  and  Asuhurst,  eoncurring,  rule  absolute,  niul 
order  of  Sessions  confirming;  these  appointments  quashed. 

JS.  Rex  V.  Justices  of  Bedfordshire^  E.  1\  22  G.  3.  CahL  167.  —  TIic  place  must 
On  a  rule  to  show  cause  wliy  a  mandamus  should  not  issue,  di-  appear  to  l>e  » 
reeled  to  the  justices  of  the  county  of  B.y  to  appoint  an  overseer  ''''  iK-forc  tiio 
of  the  poor  for  the  vilU)f  C.  in  that  county.— The  facts  upon  the  J;""j;.'^t'j;'""''^*'' 
aflidavit  in  support  of  the  rule  were,  that  the  vill  of  C,  consisted  ^.eji[|o  ^e  *^" 
of  a  capital  mansion-house  called  the  Priory,  and  a  lar^e  farm-  nppointud. 
house  thereto  belonging,  of  the  yearly  value  of  200/.,  \\\  the  occu-   ]  j^j^j  .^g 
pation  of  SirG.  O.;  and  also  of  three  other  large  farm-houses,  i>  Sitlk. -isk 
nith  three  other  farms,  altogether  of  the  farther  yearly  value  of  -^  Salk.  09. 
.500/.:  tliat  sd)out  forty  years  ago  there  was  another  farm-house,  -^^'■*  '^**' 
and  a  farm  in  the  said  vill,  but  that  the  house  is  now  pulled  down,   l|''''  c  ^  ar 

and  the  farm  occupied  by  Sir  G.  O..*    that  in  the  vill  there  was   ]q]^ *' 

also  a  water-mill  now  pulled  down:  that  there  is  a  chapel  in  i  itl.  Cow.  IM. 
the  vill  for  the  celebration  of  divine  service:  that  there  immemo- 
rially  lias  been,  and  now  is,  a  constable  appointed  in  and  for 
the  said  vill :  and  that  there  are  within  it  four  substantial  house- 
holders, but  no  churchwarden  or  overseer.  These  facts  were 
sworn  to  by  J,  C,  who  had  about  forty  years  before  rented  the 
farm-house,  now  pulled  down,  together  with  the  farm  now  in  the 
occupation  of  Sir  G.  G.  —  Lord  Maksfield:  To  support  this 
application,  it  is  necessary  that  the  place  should  be  a  vill ;  but  Burr.  S.  C.  :3S. 
you  have  not  said  that  it  was  ever  so  reputed,  or  even  that  3'ou 
believe  it  to  be  one ;  and  Sir  G.  G.*s  affidavit  says,  it  never  was  so 
reputed.  You  next  deceive  the  Court  by  a  false  suggestion,  that 
there  is  a  constable,  and  that  a  constable  has  immemorial ly  been 
appointed.  It  is  not  true ;  and  the  argument  is  only,  that  one 
ought  to  be  appointed.  Next,  as  to  the  chapel,  it  is  only  a  private 
chamber  in  the  house  ;  sometimes  one  and  sometimes  another,  as 
suits  the  conveniency  of  the  family ;  used  for  religious  purposes 
when  they  are  in  the  country,  and  when  they  remove  from  it,  shut 
up,  or  used  indilFerently  with  the  other  parts  of  the  house.  Is  it 
possible  that  this  can  be  the  chapel  of  a  vill?  —  Buller  J.  The 
Court  must  have  probable  ground  laid  before  them  to  show  that 
the  place  ii  a  vill,  or  they  will  not  interpose ;  and  it  is  laid  down 
in  Strange  («),  that  it  is  a  good  return  to  a  mandamus,  that  a  place  («}  K<>'<  «• 
is  not,  nor  ever  was,  repute<l  to  be  a  vill. —  VVilles,  and  Ash-  '^J^J^^^**^^> 
HL'RST,  concurring,  rule  discharged  with  costs.  p  •  ^  . 

.59.  Rex  v.  Justices  of  Peterborough^  //.  T.  23  G.  3.  Cald,  238.   Separate  ovcr- 
—  On  a  rule  for  a  mandamus  to  appoint  overseers  of  the  poor  for  sccrs  cannot  be 
THE  Minster  in  /*.,  it  appeared  on  the  affidavits  in  support  of  the  nppomud  for 
rule,  that  within  or  close  adjoining  to  the  city  or  town  of  P.  is  a  ccr-  J,ri'r^J  ^f  „^^"ii^.nt 
tain  place  called  P.  Minster;  that  it  has  always  been  extra])arocliial,  cniiiedrals,  col  - 
and  always  had  a  number  of  poor  belonging  thereto  :  that  such  poor  u.^rcs,  ami  i 
had,  till  the  7th  q£  Mat/  last,  been  always  maintained,  sis  the  poor  of  court. 
belonging  to  such  extraparochial  place,  by  the  directions  of  the 
Dean  and  Chapter  of  the  said  place,  called  the  Minster,  and  out 
of  some  fund  belonging  to  them  :  that  on  the  9th  o^  May  last,  the 
chapter  dcrk  of  the  Dean  and  Chapter  being  applied  to,  to  receive 
A'.  A',  widow,  a  pauper  belonging  to  the  extraparochial  place,  and 
*ho  had  come  by  pass  to  the  parish  of  .S7.  ./.,  within  the  city  or 
Uiwn,  and  close  adjoining  to  the  Minster,  as  a  rogue  and  vagabond, 
*Wilartd,  that  the  Dean  and  Chapter  had  already  so  many  poor, 
i^mthey  did  not  know  how  lo  maintain  iheni;  and  that,  t\\ou«^U 
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this  pauper  did  belong  to  the  Minster,  he  should  not  take  her  in, 
as  there  were  no  officers  appointed  within  the  Minster  to  whom 
any  order  of  removal  could  be  directed  ;  and  that  he  meant  to  avail 
himself  of  such  want  of  appointment :  that  upon  a  statement  of 
these  facts,  application  was  also  made  to  the  defendants,  and  to 
two  other  justices  of  the  peace  for  the  liberty  of  the  soke,  all  of 
whom  resided  within  the  extraparochial  place  called  the  cathedral 
of  P.  or  Minster,  to  appoint  an  officer  for  the  same,  and  to  grant 
their  order  of  removal  directed  accordingly  :  that  the  justices  re- 
fused so  to  do,  no  officer  having  at  any  time  before  been  appointed 
for  such  place  ;  though  it  was  sworn  they  believed,  that  the  pauper 
of  right  belonged  thereto  :  that  the  extraparochial  place  contains 
upwards  of  forty-six  acres  of  ground,  known  by  several  distinct 
names,  viz.  the  Minster-Close,  the  Minster-Square,  the  Vineyard, 
&c, ;  and,  together  with  the  bishop's  and  six  prebendal  houses, 
twenty-five  dwelling-houses  at  least,  exclusive  of  poor  houses  ;  and 
that  these  houses  are  inhabited,  except  in  the  instance  of  the  bishop 
and  three  of  the  prebendal  houses,  altogether  by  laymen  or  by 
strangers  to  the  cathedral,  and  those  generally  persons  of  fortune  : 
that  the  said  twenty -five  dwelling-houses  contain  upwards  of  124» 
persons :  that  there  are  also  in  the  said  extraparochial  place  several 
poor-houses,  containing  a  number  of  poor,  who  have  by  birth, 
marriage,  or  servitude  acquired  a  settlement  therein ;  and  who 
from  some  fund  belonging  to  the  dean  and  chapter  receive  as  a 
maintenance  the  sura  of  two  shillings  or  eighteen  pence  by  the 
hands  of  the  chapter  clerk,  together  with  their  division  of  the  sa- 
crament-money, amounting  to  six  pence  per  week  over  and  above 
the  aforesaid  payment :  that  there  is  also  in  the  A/tW/er  a  grammar- 
school,  with  an  annual  endowment  for  the  support  of  the  roaster, 
payable  out  of  some  fund  belonging  to  the  dean  and  chapter,  by 
whom  the  master  is  appointed  :  that  within  the  Minster  there  is  a 
place  for  the  performance  of  divine  worship,  and  for  the  burial  of 
the  dead  ;  and  that  it  appears  from  the  register  there  kept  for  the 
purpose,  and  which  is  distinct  and  separate  from  that  of  the  parish- 
church  of  St. «/.,  that  from  the  year  1756  to  the  end  of  the  year 
1781,  there  have  been  42  marriages  and  48  baptisms,  and  from  the 
year  1757  to  the  end  of  the  year  1781,  58  burials  bad  therein  i 
that  the  land  and  buildings  situate  within  the  MinsteTf  from  a  va- 
luation taken  threof,  are  of  the  annual  amount  of  4(M.  at  least  ; 
that  the  arrears  of  interest  due  upon  the  sum  of  200/.  lodged  in  the 
hands  of  one  of  the  deponents  in  support  of  this  rule  in  the  character 
of  trustee,  and  which  had  devolved  upon  three  poor  girls  wholiad 
become  chargeable  to  the  extraparochial  place,  were  demanded  of 
him  by  the  chapter  clerk  of  the  cathedral  or  Minster,  and  by  him 
paid  accordingly,  and  a  receipt  given  as  follows:  "  Recbived, 
«*  6th  November,  1782,  of/?.  P.,  Esq.,  the  sum  of  2/.  3*.  Sd.,  the 
"  balance  of  his  account  with  ,/.  S,  for  interest-money  in  full  to 
**  the  11th  day  of  September  last,  and  to  be  by  me  applied  totcards 
"  the  maintenance  of  three  children  of  the  saia  J,  S,,  who  have  Ae- 
"  come  chargeable  to  the  Dean  and  Chapter  qfP.—  N.  H.,  Chap- 
"  ter  Clerk.  *  —  That  in  the  memory  of  another  of  these  deponents, 
who  was  86  years  of  age,  there  had  been  several  other  poor- 
houses  inhabited  within  the  extraparochial  place,  but  that  some  of 
them  were  fallen  down,  and  that  others  had  been  taken  down  bv 
order  of  the  dean  and  chapter,  to  prevent  their  being  inhabited. 


K  to  or  inhabiting  the  precinct :  that  it  appears  from  the 
Sk,  that  in  the  year  1737>  this  sum  proving  insufficient,  a 
lum  was  expended  for  their  relief;  and  that  since  that  pe- 
3  expencc  of  maintaining  the  poor  belonging  to  the  pre- 
I  in  some  years  amounted  to  upwards  of  80/.;  but  that  the 
[  chapter  have,  although  without  any  appropriated  fund, 

the  whole  expence:  that  this  burthen  has  tended  to  the 
m  of  the  revenue  allotted  for  the  stipends  of  the  several 
*f  the  cathedral,  the  repairs  of  the  fabric,  and  other  con- 
xpences :  that  the  land  and  buildings  within  the  precinct, 
i  of  the  bishop's  palace  and  other  official  houses,  belong 

the  bishop,  and  partly  to  the  dean  and  chapter;  and 
accept  two  houses  which  are  the  property  of  private  per- 
;upied  by  their  respective  lessees :  that  there  never  was 
table  or  other  civil  officer  appointed  or  chosen  for  the  . , 

or  close,  or  any  overseer  of  the  poor  or  churchwarden ;  '^>  *f 

the  inhabitants  ever  contributed  to  the  relief  of  the  poor  <i  \\ 

e  precinct,  or  been  called  upon  so  to  do :  that,  upon  the  I  'l 

an  made  to  these  deponents  to  appoint  an  overseer  of  the  \  r| 

the  precinct  of  the  cathedral  church  of  P.,  and  to  grant  :  (• }: 

of  removal,  &c,  as  there  appeared  no  trace  or  vestige  of  '  [Mi 

i  office  in  any  of  the  writings  or  registers  belonging  to  the  ('  '■^■' 

and  as  no  such  officer  or  churchwarden  ever  had  to  their 
ge  been  appointed,  they  were  of  opinion,  that  they  had 
nrity  to  make  such  appointment,  and  therefore  declined 

^  with  the  requisition  made.  —  Lord  Mansfield:  This  /.  ['j 

nprehends  no  more  than  the  site  of  the  cathedral  and  the  i|  (*r 

idf  it;  and  consequently  was  in  former  times  within  sane-  l|  ']- 

d  as  such,  sacred  and  inviolable  as  the  church  itself.     In  [i  '' 

lines,  to  be  sure,  there  is  no  such  thing  as  sanctuary ;  but  f|  ,  ' 

ces  have  throughout  all  ages,  without  interruption,  en-  j:.j/i 
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ciplc  of  law  show  the  place  to  be  of  that  denomhialioii^  the  Court 

has  holdeii  to  be  indispensably  necessary  £or  the  porpose  of  found- 

(a)  Rex  v.  ing  an  application  for  a  mandamus^)  this  case  falls  within  that  (a) 

Gardner,  which  has  been  cited,  and  the  rule  must  be  pronounced  accord- 

owp.  /9.         ingly.  —  WiLLES  and  AsHHURST  Js.  concurring,  rule  discharged 

with  costs. 

Separate  oyer-         gQ.    Rex    v.   Overseers  of  Eijford,  T.  T.  25  G.  S.    EditorV 

"^^nteSTfo^aT  ^^^'  —  "^^""^  ^^®  ^"  ^PP^^*  against  the  apnointment  of  J.  P. 
extraparochia"  ^^*^  ^'  ^^'  '^  ^®  overseers  of  El/ ford,  which  appointment  the 
place,  if  it  be  a  Sessions  confirmed,  and  stated,  that  Et/Jbrd  is  ajn  extrapqrochiat 
viU  by  reput-  place,  consisting,  at  present,  of  a  mansion-house  and  a  farm-kouse, 
ation,  although  occupied  by  different  persons,  but  botli  together,  with  the  estate 
of^wohou^s^  thereto  belonging  (of  the  yearly  value  of  six  hundred  pound*), 
s  C  Cald  ''4'>   ^^^^  property  of  one  person :  that,  twenty-five  years  aeo,  there 

was  m  the  same  place  a  cottage,  now  gone  to  decay,  tne  site  of 
which  was,  at  the  time  of  tlie  appeal,  covered  with  a  plantation. 
In  the  year  1727>  the  occupiers  of  the  two  present  bouses  acted 
as  overseers  of  the  poor  oi  the  hamlet  oi  Eyford^  and  in  Yl^% 
IV.  JV.,  the  then  owner  of  the  estate,  and  occupier  of  the  man- 
sion-house, acknowledged  himself  to  be  liable  to  maintain  certain 
paupers  belonging  to  the  hamlet  by  a  certificate  duly  allowed,  and 
the  paupers  were  accordingly  relieved  by  his  tenant  residing  in 
tlie  farm-house,  till  within  these  fifteen  years ;  during  the  latter 
part  of  which  time  the  estate  came  into  the  possession  of  Mr.  D^ 
a  justice  of  peace,  who,  at  his  death,  left  his  widow  in  possession 
ot  the  mansion-house,  at  which  time  there  was  likewise  a  widow 
in  possession  of  the  farm-house,  and  it  is  not  till  within  liiete  two 
years  that  there  has  been  any  substantial  householder  in  Egjbrd 
qualified  to  serve  as  overseers.  From  1769  to  the  present  time, 
the  returns  of  men  qualified  to  serve  in  the  militia  have  been 
made  to  the  deputy-lieutenants  by  the  present  occupier  of  the 
farm-house,  who  subscribed  such  returns  as  constable;  the  persons 
api^ointed  are  substantial  householders,  occupying  the  two  houses 
aforesaid.  —  Lord  Mansfield  said  ;  I  think  it  should  be  stated 
whether  it  is  a  viil  by  reputation.  I  am  not  satisfied  with  the  rea- 
son that  there  are  but  two  houses  ;  suppose  a  parish  reduced  to 
{a)  Ant€,}}\A8.  ^wo  houscs ;  —  the  case  of  Rex  v,  Denham  (a)  was  not  deter- 
mined on  that  ground  only.  —  Lord  Hardwickjk  goes  on  all  the 
circumstances,  particularly  its  being  called  a  park; -.-and  Mr. 
J.  Lee  puts  it  on  its  not  being  a  vill  by  reputation.-*-!  do  not  see 
why,  under  the  statute  of  43  EUz.  c.  2.,  there  may  not  be  an  ap- 
pointment of  one  overseer  if  there  is  but  one  substantial  house- 
(b)  See  Rex  v.  holder,  (b)  The  case  was  then  sent  back  to  be  re-stated,  and  now 
^l^^ofi"^'  ""''*»  came  up  with  this  addition,  **  that  Euford  was  a  vill  by  reput- 
^  '  "  '  ««  ation.   —  Mr.  Wilson  admitted  this  was  decisive  against  the 

rule ;  but  Mr.  Lane  contended,  that  the  facts  being  before  the 

Court,  they  would  form  their  own  judgment,  and  not  adopt  that 

of  the    justices.  —  Buller  J.     This  is  a  case   on   which  the 

Court  cannot  form  a  judgment ;  they  sent  it  to  the  Sessions  to 

know  whether  this  place  be  a  vill  by  reputation ;  the  Sessions 

.       say  it  is,  and  that  must  make  an  end  of  it. —  Order  confirmed. 

c^ns^rof^vc.       ^^'    ^^^-^  y.  Norton  (c),  M.  T.  37  G.  3.  1  T.R.  374.  —  A  rule 

ral  lownbhijM, "  ^^  ^^^^^  obtained  last  Term,  calling  upon  the  defendants,  wlio 
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were  justioes  of  the  peace  for  the  county  of  Z».,  to  show  cause  some  of  which 
why  a  mandamus  should  not  issue,  ^commanding  them  to  appoint  maintain  their 
two  overseers  of  the  township  of  P.  in  the  said  county.  —  This  °^"  P^""*  •"** 
motion  was  founded  on  affidavits,  which  stated,  that  the  parish  g^^^^^lT" 
of  Af«  consists  of  eight  separate  and  distinct  townships  or  villages^  pointed,  the^ 
to  wit,  M.,  T.f  H;  P.,  B.,  A.,  JP.,  and  L.,  each  of  which  has  im-  Court  will 
memorially  had  a  separate  constable  and  churchwarden.     That  F.  grant  a  mnmia- 
and  L.  from  time  immemorial,  and  A,  for  tlie  space  of  about  *""*  '***'  ****-* 
seventy  years,  have  had  separate  overseers  :  that  before  the  sepa-  !I^?^^n*^f 
ration  of  A,  there  was  a  joint  appointment  of  six  overseers  for  the  overseers  for 
six.  townships,  one  out  of  each,  who  made  a  general  rate  or  assess-  the  remaining 
raent  for  the  poor  of  all  the  six  townships ;  and  that  each  over-  townships ;  and 
seer  acted  within  his  own  township ;  but  that  at  the  end  of  the  "^^Jf  f^^h  a 
year  there  was  a  general  settlement  of  all  disbursements,  and  the  ?^!!^J!S„Trj 

1  °     11     1        11       r.^1  .  1  ,.1  memonaliyhad 

expences  borne  equally  by  all.    That  smcc  the  separation,  there  mere  than  four 
has  been  a  like  jomt  appointment  of  five  overseers  for  the  remain-  overseers,  that 
ing  £ve  townships,  who  have  acted  in  the  same  manner  as  before  '^  a  proof  that 
the  separauon.     That  the  parish  of  Af.  could  not  reap  the  benefit  ^^  ^"°°* 
of  the  48  Eliz.c.2.  in  relation  to  the  maintenance,  relief,  and  eo-  IIJIL/q^k!  * 
vernment  at  its  poor,  on  account  of  its  largeness,  being  fourteen  c.  2.  and  enti- 
miles  in   length  and  ten  in  breadth,  and  also  on  account  of  its  ties  each  town- 
great  population,  and  because  three  out  of  the  eight  townships  i^"P  to  have 
maintained  their  own  respective  poor.     That  the  defendants  were  s®P*™te  over- 
requested  at  the  last  annual  meeting  to  appoint  two  overseers  for  ^^^* 
the  township  of  P.,  which  they  refused.     On  the  other  hand,  se- 
veral affidavits  were  read  against  the  rule,  which  stated,  that  the 
pirish  of  Af.  consists  of  four  distinct  and  separate  townships,  viz. 
M.9  A*f  F.9  and  Zr.,  and  that  the  township  of  M.  consists  of  five 
separate  hamlets  or  precincts,  and  not  separate  townships :  that 
the  rates  and  assessments  had  been  made  generally  for  the  town- 
ship of  Af.  at  large,  and  not  for  each  separate  district ;  and  that 
the  overseers'  accounts  had  been  made  out  in  the  same  manner. 
It  was  contended  against  the  rule,  that  in  order  to  lay  a  ground 
for  the  Court  to  grant  the  mandamus^  it  would  be  necessary  to 
show,  TtMSTy  That  this  district  of  P.  is  a  township ;  and  secondly. 
That  it  cannot  enjoy  the  benefit  of  the  statute  of  43  Eliz.  c.  2. 
But  on  the  other  side  it  was  contended,  that  where  there  is  a 
cmsiables  there  necessarily  is  a  totohship ;  and  here  it  is  agreed 
on  both  sides,  that  there  is  a  constable ;  but  what  is  decisive  in 
the  present  case,  is,  that  it  appears  to  have  been  always  necessary 
for  the  parish  of  Af.  to  have  Jive  overseers,  which  is  a  proof  that 
it  could  not  enjoy  the  benefit  of  the  43  Eliz.  which  confines  the 
immber  to  four.  —  Ashiiurst  J.     This  is  a  very  plain  case.     It 
has  been  argued  against  the  rule,  that  if  the  Court  should  grant 
a  mandamus  to  appoint  separate  overseers  for  the  township  of  P., 
one  of  the  five  remaining  districts,  it  will  necessarily  follow,  that 
the  others  will  be  entitled  to  the  same  privilege.     But  that  argu- 
loent   applies  equally  the  other  way ;  for  as  soon  as  the  other 
three  townships  were  separated,  the  remaining  five  had  a  right  to 
be  so.     It  is  clear  that  the  parish,  as  a  parish,  cannot  have  the 
benefit  of  the  statute  of  43  Eliz*  c.  2.  because  it  has  always  had  a 
greater  number  of  overseers  than  are  allowed  by  that  act.   There- 
lore,  upon  that  ground,  as  well   as  upon  the  former,  that  the 
other   three   townships  have  had  separate   overseers,   I  am  o€ 
opinion  that  the  five  remaining  ones  are  also  entitled  to  Yvave 
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.  tbetn.— BuLLER  «/.  The  parties  applying  for  this  rule  must 
necessarily  make  out  two  pohits  before  they  can  succeed:  first, 
that  this  is  a  township ;  and,  secondly,  that  it  cannot  have  the  be- 
nefit of  the  43  Elk.  c.  2.  The  last  is  the  point  which  has  been 
mo^t  relied  on ;  for,  as  to  the  first,  it  certainly  is  a  township. 
Wherever  there  is  a  constable,  there  there  is  a  iotvnship.  There 
may  be  a  constable  for  a  larger  district  than  a  townsliip,  but  not 
for  a  smaller.  The  doubt  in  many  of  the  cases,  WheUier  such  a 
place  was  a  townsliip  or  not  ?  has  arisen  where  there  was  no  con- 
stable. Then  the  remaining  question  is,  Whether  the  township  of 
P.  can  have  the  benefit  of  the  ^SEliz.f  What  is  a  decisive 
answer  against  that  is,  that  the  other  three  townships  have  sepa- 
rate overseers.  We  must  consider  what  is  meant  bv  the  benefit 
of  the  statute.  It  is  that  the  parish  may  maintain  their  own  poor, 
as  a  parish  ;  for  unless  they  can  do  it  as  such,  they  canuot  have 
the  benefit  of  the  statute.  Now  it  is  here  stated,  that  three  of  the 
townships  maintain  their  own  poor ;  but  unless  they  all  join,  they 
cannot  reap  the  benefit  of  the  statute.  It  has  been  argued,  tliat 
the  parties  applying  for  the  mandamus  should  have  shown  spedid 
reasons  to  the  Court,  why  they  cannot  have  tlie  benefit  of  the 
statute.  But  in  fact  they  have  done  so ;  for  they  have  stated  the 
largeness  of  the  parish,  and  its  great  population,  which  circum- 
stances are  not  denied  by  the  other  side.  Independent  of  these 
reasons,  another  ground  laid  for  the  mandamus  is,  that  the  five 
remaining  townships  require  five  overseers.  If  from  necessity 
they  must  have  five  overseers  to  govern  their  poor,  that  affords  a 
strong  argument  to  prove,  that  even  if  these  five  comprehended 
one  parish,  independent  of  the  other  three,  yet  they  could  not 
enjoy  the  benefit  of  the  43  Eliz.,  which  allows  only  four  overseers. 
The  cases  which  have  been  mentioned  were  all  rightly  decided, 
but  they  do  not  apply  to  the  present.  As  to  the  case  of  Peart  v. 
(o)  Jute. ^1,54,   Westfrarlh  (a),  the  parish  had  enjoyed  the  benefit  of  the  statute 

of  Eliz.  for  one  hundred  and  twenty  years.  Afler  such  a  length 
of  time,  the  Court  said,  that  they  must  have  shown  to  them  some 
strong  reasons  to  induce  them  to  believe  that  it  could  not  be  con- 
tinued, before  they  would  appoint  overseers  in  a  different  manner 
from  that  pointed  out  by  the  statute  of  Eliz.,  notwithstanding  any 
intervening  custom  for  forty  years ;  but  no  sufficient  reason  ap- 
liearlng,  they  directed  one  joint  appointment  for  the  whole  parish. 
(b)Anie,  pl.5l.  Next,  as  to  the  case  of  Rex  v.  The  Justices  of  Middlesex  (A),  it 

appeared  most  clearly  that  the  parish  of  Kentish  Town  could  have 
the  benefit  of  the  statute  of  Eliz.  There  were  two  overseers  ap- 
pointed for  the  whole  parish,  which  was  sufficient  to  answer  the 
purposes  of  the  statute.  Then,  as  to  the  case  of  Rex  v.  l/i- 
(c)  Atuet  pl.57.  toxeter  (c),  the  answer  to  it  is,  that  the  parish  did  not  show  that 

they  could  not  have  the  benefit  of  the  43  Eliz. —  Per  Curiam^ 
rule  absolute. 
And  if  a  place  62.  Rex  Y.  Ronton  Abbey,  H.  T.  28  G.  3.  2  T.  R.  207-  —  The 
be  found  to  be  case :  R,  A.  is  an  exiraparochial  place,  containing  four  or  five  hun- 
"  Intment^of  ^^^^  ^^^^^  ^^  ^^"^'  ^^^^  hundred  and  fifty  of  arable  and  pasture^ 
S^imrate'over-  *°^  ^^^  ®^  wood,  upon  which  there  are  now  three  houses ;  one  a 
sccrs  is  of  very  large  farm-house,  occupied  by  Mrs.  S.;  the  other  two  small 

courso.  houses;  one  with  about  an  acre  of  land  to  it,  the  other  with  about 

four  or  five  roods  to  it;  one  of  them  occupied  by  T.  A/.,  a  hired 
servant  vf  Mrs.  &'.,  and  lu:s  family;  the  other  by  J.  K.,  a  day- 
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laboureTy  and  his  wife ;  M.*t  house  being  tlistant  about  a  quarter 
of  a  mile,  from  Mrs.  S.*8  house,  aud  the  other  about  the  same  dis- 
tabce*     Many  years  ago  there  was  a  fourth  house  on  another  part 
of  the  said  abbej-lands,  which  is  now  down.     The  extraparochial 
lands  are  called  Abbey  Lands,    There  are  other  lands  in  the  ad- 
joining parishes  of  72.  and  S.,  called  Monastery  LandSf  part  of  the 
said  respective  parishes,  and  contributing  respectively  to  the  relief 
of  the  poor  thereof.    The  several  paupers  within  R.  A.  who  have 
received  alms,  have  received  the  same  from  the  occupiers  of  lands 
therein.     Four  credible  witnesses,  who  had  lived  for  many  years   Burr.  S.C.  57. 
near  Ji.  A>f  declared,  that  they  never  heard  it  called  a  township  or 
villf  nor  ever  heard  any  thing  about  it  one  way  or  the  other.     In 
1729  an  order  of  removal  was  made,  which  order  of  removal, 
taken  from  the  clerk  of  the  peace's  file,  was  in  the  words  and 
figures  following:  to  wit,  **  The  order  was  directed  to  the  church- 
*^  wardeoB  and  overseers  of  the  poor  of  the  parish  of  S.,  and  to  the 
<'  overseers  of  the  poor  of  the  liberty  of  Ronton  Monastery,  an 
"extraparochial  place  within  the  county  of  S^  removing  some 
'*  paupers  irom  S»  to  R.  A,**    There  was  aii  appeal  against  the 
order,  which  appeared,  from  the  clerk  of  the  peace's  books,  to 
have  been  quashed  generally.     In   1773,  by  another  order  of 
removal,  M.  E,  was  removed  from  the  parish  of  £.  to  the  liberty 
of  Ronton  Monastery.    With  this  last-mentioned  order  T.  B,,  who 
was  then  overseer  of  £.,  took  the  pauper  to  R.  A.,  and  offered  to 
deliver  her  to  Mrs.  S.,  then  resident  there,  who  at  first  refused  to 
receive  her,  but  without  assigning  any  reason  for  such  refusal. 
B.  then  went  to  a  magistrate  and  procured  another  order,  and 
then  returned  and  delivered  one  copy  of  the  order  and  the  pauper 
to  Mrs.  jS.,  telling  her,  if  she  did  not  receive  her  she  would  be  lia- 
ble to  a  penalty  of  five  pounds.     Mrs.  S.  received  her,  and  there 
was  no  appeal  against  this  last-mentioned  order  of  removal,  nor 
did  the  pauper  ever  come  back  into  the  parish  of  E,    In  the  year 
1779  there  was  another  order  of  removal,  by  which  fV.  K-,  E.  his 
wife,  and  their  four  children,  were  removed  from  G.  to  R,  A. 
W.  5.,  the  overseer  of  the  parish  of  G.,  went  to  £.  S.,  the  son  of 
Mrs.  S.f  then  residing  with  his  mother,  with  the  pauper  and  this 
las^mentioned  order :  the  said  E*  S.  said,  '*  We  have  no  overseer 
*'  residing  here,  but  we  have  appointed  T,  A.  our  overseer ;"  and 
directed  him  to  A,*e  house,  who  then  resided  at  E.,  about  a  mile 
distant  from  the  abbey,  but  rented  some    of  the  abbey-lands. 
H,  then  went  and  delivered  the  paupers  to  the  said  T.  A,,  who  was 
then  overseer  of  R,  A,    Notice  of  appeal  was  given  by  A,  to  the 
parish  of  G.  against  this  last-mentioned  order.     The  appeal  was 
afterwards  heard ;  and  it  appeared  in  evidence  that  R,  A.  did  not, 
at  the  hearing  of  the  said  appeal,  set  up  the  defence  of  their  not 
being  liable  to  maintain  their  own  poor;  but  the  appeal  was 
quashed   upon    the   merits.     Constables    and   surveyors  of  the 
highways  had  been  frequently  appointed  for  the  monastery  lands, 
but  they  never  had  any  jurisdiction  over  the  abbev-lands;  and  it 
did  not  appear  that  any  constable  or  surveyor  had  ever  been  ap- 
pointed for  the  abbey  lands.  —  The  Sessions  adjudged  this  place 
to  be  a  vill  by  reputation,  —  And  the  Court  were  of  opinion,  that 
as  the  Sessions  had  adjudged,  as  a  fact,  that  this  was  a  vill  by  repute 
oiion,  they  were  precluded  from  going  into  that  question. 
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Where  a  town-  63.  Rex  V.  Leigh  (a),   r.  T.  30  G.  3.  S-  T.  R.  746.  —  The  case : 

ship  has  had.  The  parish  of  JL.  is  five  miles  in  lengthy  and  four  and  a  half  in 

for  sixty  or  breadth.     It  consists  of  eight  townships.    The  township  of  JP.  (one 

past"separate  Q^'^^e  eight)  is  within  the  said  township,  and  consists  of  six  fann- 

overseere,  and  houses,  with  farms  thereunto  belonging,  containing  seven  hundred 

has  maintained  acres  of  land,  and  three  or  four  small  houses.    The  township  of 

iu  own  poor  jP.  for  sixty  or  seventy  years  (and  before,  for  any  thing  that  ap- 

separately  from  pears  to  the  Contrary)  has  had  separate  overseers,  and  separately 

laree*?t  is*sUll  maintained  its  own  poor.    Two  overseers  have  been  appointed  for 

oqtiUed  to  the  ^^^  township  of  F.,  and  two  for  the  rest  of  the  parish  of  X.    A 

same  privilege.  Constable  has  regularly  been  appointed  for  the  township  of  F.f  and 

(a)  See  Rex  u.  another  for  the  rest  of  the  parish.  In  1764,  a  pauper  was  removed 
Watson ,  pi.  66.  by  an  order  of  two  justices  from  the  parish  of  L.  to  the  township  of  F* 
Rex  V.  Palmer,  within  the  said  parish,  from  which  it  does  not  appear  that  there  was 
^  *  ^^'  any  appeal.     The  question  was,  Whether  this  case  comes  within  the 

13&  14  Car. 2.  c.l2.? — Lord  Kenyon  C.  J.  There  is  no  doubt  but 
that  this  case  is  within  the  13&  14  Car, 2.  c.  12.  In  some  of  the  cases 
it  has  been  made  a  question.  Whether  the  particular  district  were  or 
were  not  a  vill  or  township?  but  no  such  difficulty  occurs  in  this  case, 
because  it  is  stated  as  a  tact  that  i^.  is  a  township.  Then  the  ques- 
tion is,  Whether  at  the  time  of  passing  the  statute  of  Charles  the 
Second  this  district  was  in  a  situation  to  receive  the  benefit  of  the 
^SElix,  C.2.?  for  if  the  parish  were  properly  divided  at  that  time, 
nothing  which  has  happened  since  will  induce  us  to  make  any 

(b)  Jnte,^\.54.  innovation.    In  the  cases  cited.  Peart  v.  Westgarth  (b),  and  Rex 

(c)  Jnt4!,^\.5U  ^-  Justices  of  Middlesex  (c),  it  was  stated,  that  from  the  time  of 

Elizabeth  down  to  the  reign  of  George  the  First,  those  parishes 
had  in  fact  reaped  the  benefit  of  the  statute  of  Elizabeth;  whereas 
here  for  sixty  or  seventy  years,  and  perhaps  for  a  longer  period, 
for  any  thing  that  appears  to  the  contrary,  this  parish  has  been 
subdivided,  and  has  not  had  the  benefit  of  that  statute.  This 
(rf)  Jnte,ji\.6l.  therefore  is  like  the  case  of  Rex  v.  Sir  Watts  Norton,  (d)    It  has 

been  doubted  by  country  gentlemen,  whether  the  poor  are  better 
maintained  in  large  or  small  districts,  though  the  former  hot  been 
judicially  said  in  this  court.  In  small  divisions  the  officers  are 
more  attentive  to  their  duty,  and  in  the  part  of  the  country  with 
which  I  am  acquainted,  the  poor  are  better  provided  fi>r  m  the 
small  districts.  Therefore,  as  the  usage  in  tliis  case  coincides  with 
our  ideas  on  the  policy,  and  as  we  are  warranted  by  the  adjudged 
cases  on  this  point,  we  think  it  highly  proper  that  the  division  of 
this  parish,  which  has  subsisted  so  long,  should  continue.  —  Asii- 
hurst  J.  Wherever  it  appears  that  for  any  length  of  time  the 
parish  has  had  the  benefit  of  the  43  Eliz.,  it  must  be  shown  that 
from  the  increase  of  population,  or  some  other  cause,  it  is  impos- 
sible that  they  can  continue  to  reap  the  benefit  of  that  statute. 
But  that  is  not  the  case  here;  and  nothing  can  be  stronger  to  show 
that  this  parish  cannot  have  the  benefit  of  the  43£/u.,  than  that^  in 
fact,  they  have  not  had  it  as  far  back  as  any  memory  goes.  — 
BuLLER  J.  Before  a  parish  can  be  subdivided  into  smaller  dis- 
tricts for  the  maintenance  of  their  poor,  it  must  appear  that  they 
cannot  have  the  benefit  of  the  ^SEliz,  But  it  is  material  to  con- 
sider the  meaning  of  the  phrase,  that  a  parish  cannot  reap  the 
benefit  of  that  statute.  It  does  not  mean  that  it  is  absolutely  im- 
possible for  them,  to  maintain  their  own  poor,  as  a  parish,  for  that 
would  not  be  the  case  evetv  \f  v\\e  y^atisn  were  one  hundred  miles 
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in  ctrcumference,  but  that  it  is  tncoBreDieot  for  tneni  so  to  do. 
Now  ia  judging  on  a  question  of  convenience  there  can  be  no 
doubt  oa  the  facts  of  this  case ;  for  it  is  stated  that  for  sixty  or 
seventy  years  past,  and  perhaps  for  all  preceding  times,  this  parish 
have  not  maintained  their  own  poor  jointly.  And  the  strongest 
instance  of  their  having  been  subdivided  for  a  long  period,  is  the 
circumstance  of  the  parish  at  larg^  having  removed  a  pauper  into 
this  particular  district^  as  a  place  liable  to  maintain  its  own  poor 
separately.  I  entirely  agree  with  my  Lord  Chief  Justice,  that 
greater  care  is  taken  of  the  poor  in  small  than  in  large  districts. 
And  if  in  any  case  we  were  to  find  that  it  was  formerly  inconve- 
nient to  the  parish  at  large  to  maintain  their  own  poor  jointly, 
-though  it  were  convenient  for  them  to  do  so  now,  we  would  not 
assist  them  in  overturning  the  old  practice ;  for  that  would  ope- 
rate as  a  discouragement  to  the  efforts  of  individuals  to  reduce  tlic 
poor  rates,  which  have  succeeded  in  many  small  districts.  I  even 
gQ  further ;  for  though  it  should  appear  that  a  parisli  had  enjoyed 
the  benefit  of  the  49  Eliz.y  yet  if  they  could  not  now  conveniently 
maintain  thoir  own  poor  jointly,  we  would  permit  them  to  divide 
themselves,  provided  there  be  such  legal  divisions  in  the  parish  as 
are  capable  of  supporting  their  own  poor  separately  under  the 
provisions  of  Charles  the  Second.  —  GroSe  J.  In  determining 
this  question,  I  shall  not  proceed  on  any  speculations  of  my  own; 
for  the  act  of  parliament  itself  has  supposed  that  the  largeness  of 
a  parish  may  be  a  good  reason  for  dividing  it.  Though  if  I  were 
to  give  my  own  opinion  of  the  policy  of  the  law,  I  should  not  he- 
sitate to  say,  that  from  my  own  experience  I  have  found  that  the 
poor  are  better  provided  for  in  small  than  in  large  districts.  The 
question  here  is,  Whether  it  does  not  appear  that  the  parish  can- 
not have  the  benefit  of  the  statute  of  Elizabeth  ?  and  I  am  clearly 
of  opinion  that  on  these  facts  they  cannot.  For,  in  the  first  place, 
it  does  not  appear  that  the  parish  have  ever,  as  a  parish,  main- 
tained their  own  poor.  And  in  the  next  place  it  is  stated,  that  in 
1764  a  pauper  was  actually  removed  from  the  parish  at  large  to 
this  rery  township,  which  is  an  admission  on  their  part  that  they 
had  no  right  to  call  on  this  district  to  contribute  to  the  general 
poor-rate  of  the  parish. 

64^  Rex  V.  Newell  (/i),  E.T.  SI  G.3. 4  T.R.  Q66.  —  The  parish  of  If  a  parisli  con- 
St.  G.  lies  partly  within  the  borough  of  R.  and  partly  without,  sistof  twosc- 
Thc  hamlet  of  W.  is  that  part  which  lies  without  the  borough,  is  l^^^^^^' 
about  three  miles  square,  and  has  immemorially  had  a  separate  h^etrameuio- 
constable.    It  has  also  immemorially  had  a  churchwarden,  but  no  riailymadcase- 
otherchurch  than  that  which  is  common  to  the  parish  at  large,  parate  rate,  but 
And  the  hamlet-people  have  been  used  to  attend  the  vestry-meet-  blended  the  mo- 
ings  of  the  parish  at  large  at  the  church,  but  the  people  of  that  "JJIJ"^^,"^  J;*,'^"* 
part  of  the  parish  out  of  the  hamlet  never  attended  the  hamlet  j "applied"m*  * 
meetings ;  for  which  hamlet  meetings,  to  choose  officers  for  the  distinct  propor- 
hamlet,  notices  were  published  in  the  church  on  the  Easter  Suri'  tions,  and  they 
dau  in  every  year.     From  the  year  1648  to  the  time  of  trying  this  have  had  for 
appeal,  the  inhabitants  of  the  hamlet  part  of  the  parish  have  had  /jf^^^f^'^^" 
overseers  of  the  poor  separately  appointed  for  the  hamlet,  and  ^!^^  ^^j  ^^^ 
chosen  at  meetings  of  the  hamlet-people  only ;  the  number  of  which  hamlet  a  consta- 
o\er8eers  has  varied  from  that  time.  The  hamlet  have  in  every  year  ble  of  its  own ; 


(a)  See  Rex  v.  W»tson,pjstf  pi.  C6. 
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yet,  unless  it  be  had  either  two  or  three  overseers,  except  in  four  different  years  at 
found  that  such  different  intervals,  when  they  had  one.  Such  overseers  have  sepa- 
parish  is  inca-  rately  distributed  and  laid  out  the  money  within  the  hamlet,  and 
the  ben^Tof"^  ^^^^^  accounts  have  been  separately  kept,  and  separately  allowed  by 
the  43£liz.,the  the  justices  ;  and  it  does  not  appear  that  any  interference  has  ever 
said  districts  been  made  in  the  distribution  or  accounts  by  the  payers  in  the 
are  not  entitled  borough-part  of  the  parish,  except  at  the  general  settlement  of 
to  have  separate  accounts  as  hereinafter  mentioned.  The  part  of  the  parish  lying 
°^hitedfo?tfie  within  the  borough  has  during  the  same  time  invariably  had  one 
iMuntenance  of  churchwarden  and  three  overseers ;  and  such  overseers  of  the 
their  respec-  borough-part  have  acted  upon  their  separate  rates,  and  in  their 
tivc  poor.  distributions  and  accounts,  distinctly  from  the  hamlet  and  the  in- 

habitants or  overseers  of  the  hamlet,  except  that  the  overseers  of 
the  borough  have  afforded  relief  to  the  poor  persons  belonging  to 
the  hamlct-part  of  the  parish  when  resident  in  the  borough,  and 
have  indemnified  themselves  out  of  the  general  fund  arising  from 
the  poor-rates,  collected  as  well  in  the  borough-part  as  in  the 
hamlet-part  of  the  parish,  at  the  general  settlement  of  accounts  as 
hereinafter  mentioned.  Certificates  have,  in  various  instances, 
since  the  year  1709  been  separately  granted  by^  and  directed  to, 
the  overseers  of  the  hamlet  of  fV.  to  and  by  the  overseers  of  divers 
other  parishes ;  but  if  does  not  appear  that  a  certificate  has  ever 
been  granted  by  or  to  the  overseers  of  the  hamlet  of  fV.  to  or  by 
the  overseers  of  that  part  of  the  parish  which  lies  within  the 
borough.  Orders  of  removal  have  been  made  both  from  and  to 
the  hamlet  of  IV,,  and  the  paupers  removed  accordingly  without 
appeal ;  particularly  in  1755  an  order  of  removal  unappealed  from 
was  made  from  the  parish  of  St,  Z..,  Reading  ;  and  m  1774  an- 
other order  was  made  from  the  parish  of  SL  M.  in  Reading  :  but 
it  doth  not  appear  that  orders  of  removal  have  ever  been  made 
from  or  to  the  said  hamlet  to  or  from  that  part  of  the  parish  of 
SL  G.  which  lies  within  the  borough.  In  1649  the  following  order 
was  made ;  viz.  **  April  23.  1749 :  Whereas  at  the  quarter  ses- 
sions holden  for  the  county  of  B.,  the  Sd  of  April  instant,  the 
difference  of  the  rates  concerning  the  poor  of  the  parish  of  St,  G. 
between  the  liberty  of  fV,  and  the  other  inhabitants  within  the 
borough  of  Reading  in  the  said  parish  was  referred  to  us ;  we, 
upon  hearing  all  parties,  do  order  that  the  inhabitants  within  the 
liberty  of  fV,  shall,  according  to  a  former  order,  pay  the  yearly 
sum  of  20/.  4^.  4fd,  monthly  apportioned  according  to  tho  statute 
towards  the  relief  of  the  poor  of  the  parish  of  St.  G,;  and  that 
**  the  inhabitants  of  the  parish  within  the  borough  shall  pay  the 
<<  yearly  sum  of  35/. ;  and  in  case  the  said  sums  shall  not  be  suf- 
ficient for  the  relief  of  the  poor  of  the  parish,  then  the  liberty  of 
fV,  and  the  other  inhabitants  of  St,  G,  shall  pay  proportionid)ly 
according  to  the  former  sums ;  and  in  the  mean  time  the  over- 
*'  seers  of  W,y  having  seen  the  accounts  of  the  overseers  of  the 
<<  parish  of  St.  G.,  and  finding  the  necessities  of  the  poor  do  re- 
<<  quire  it,  shall  pay  forthwith  their  proportionable  arrears." 
Signed  by  two  justices.  Ever  since  that  order  was  made,  the 
directions  contained  in  it  have  been  observed  by  the  two  parts  of 
the  parish  of  St,  G,  in  regard  to  their  respective  contributions  to 
the  poor,  and  they  have  paid  accordingly,  the  hamlet  three  eighth 
^arts,  and  the  borough-part  five  eighths,  of  the  whole  expcnces 
Jijcurred  by  the  poor  of  bol\\  patls  of  the  \)arish ;  the  tohoie  ex- 
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penceMf  n^en  incurred^  being  computed  into  one  integral  sum';  the 
oveneem  of  the  hamlet-part  and  those  of  the  borough -part  have 
accounted  with  each  other  reciprocally,  according  to  the  above 

Eroportion.     There  has  been  for  several  years  and  now  is  a  poor- 
ouse  in  that  part  of  the  parish  of  St.  G.  which  lies  within  the 
borough,  in  which  the  poor  both  of  that  part  and  of  the  hamlet- 
part  of  the  parish  have  been  jointly  maintained,  and  the  expences 
attending  such  maintenance  have  been  defrayed  by  the  two  parts 
of  the  parish  respectively,  according  to  the  proportion  of  five  to 
three.     The  overseers  of  the  hamlet  have  uniformly,  as  far  as  any 
evidence  could  be  had,  made  rates  separately  for  the  hamlet ;  and 
it  does  not  appear  that  since  the  year  1648  the  persons  living  in 
the  hamlet  have  ever  been  charged  by  a  rate  made  by  the  over- 
seers of  the  parish  till  the  rate  now  in  question.     In  the  year  1740 
a  rate  was  made  in  the  hamlet,  and  acted  under,   intituled,  **  A 
<'  rate  made  by  the  churchwardens  and  overseers  of  the  poor  of 
*'  the  hamlet  of  fV.  in  the  parish  of  St.  G.y  as  well  towards  the 
'^  necessary  relief  and  maintenance  of  the  poor  of  the  parish  as  of 
''  the  hamlet,  after  the  proportion  of  9d.  in  the  pound  charged  on 
**  the  inhabitants  of  the  hamlet ;"  and  sach  has  been  in  general  the 
mode  of  intitling  all  the  rates  made  in  the  hamlet-part  of  the  parish 
to  the  time  of  the  present  rate.     In  pursuance  of  an  act  of  the 
26  G.3.  €.56.  intitled  <'  An  act  for  obliging  the  overseers  of  the 
''  poor  to  make  returns  upon  oath  to  certain  questions  therein  spe- 
"  cifiedy  relative  to  the  state  of  the  poor,"  separate  returns  were 
made  by  the  parish  of  St.  G.  and  the  hamlet  of  W.,  as  distinctly 
maintaining  their  own  poor.     The  inhabitants  of  W.  conceiving 
themselves  aggrieved  by  continuing  the  payment  of  three  eighths 
of  the  general  expenditure,  in  September  1789  the  officers  of  the 
hamlet  gave  notice  to  the  officers  of  the  borough-part  of  the  parish 
that  they  would  not  pay.any  rate  made  by  the  Tatter,  or  contribute 
to  the  relief  of  the  poor  within  the  borough-part,  (except  of  tliosc 
belonging  to  the  hamlet  of  fF.,  which  should  from  time  to  time  be 
in  the  poor-house  of  the  parish  of  St.  G.,  for  which  expence  they 
would  contribute  their  fair  proportion  according  to  any  rate  whicn  • 
Bhould  be  agreed  upon,)  it  bemg  their  intent  to  apply  all  future 
monies  raised  by  a  poor-rate  intended  to  be  separately  made  for 
the  hamlet  to  the  necessary  relieving  of  the  poor  only  who  should 
belong  thereto  separately,  and  without  the'^interference  of  the  paridh 
of  St.  G.  within  the  borough.  AAer  this  notice  had  been  given,  the 
hamlet  of  TV.  made  a  rate,  intitled  '*  A  second  rate  or  assessment 
^'  made  the  2d  of  January ^  1790,  by  the  overseers  of  the  hamlet  of 
"  W.f  for  the  necessary  relief  of  the  poor  of  the  hamlet,  at  a 
''  proportion  of  2s.  in  the  pound,"  which  was  duly  published^ 
And  after  this  notice  the  next  rate  but  one  made  by  the  borough- 
part  of  the  parish  of  St.  G.  was  the  rate  in  question,  and  which  was 
intitled  ''  A  rate  for  the  relief  of  the  poor  of  the  parish  of  jS^.  G. 
"  in  Reading,  including  W.  hamlet,  part  of  the  said  parish,"  &c. ; 
but  it  does  not  appear  that  any  former  rate  for  the  borough-part 
of  the  parish  made  use  of  the  words  ''  including  fF.  hamlet  part  of 
"  the  parish."     The  appellant,  Netvelly  has  no  property  within  the 
pamh  of  St.  G.  within  the  borough,  but  is  an  inhabitant  of  ^/<e 
hamlet f  and  is  charged  with  the  rate  appealed  from  for  his  property 
within  the  hamlet.     He  is  charged  also  to  a  rate  which  has  been 
made  by  the  overseers  of  the  hamlet  for  the  same  period)  wVucXv 
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has  also  been  r^gularlj  published.  Mr.  NeuseU^  conceiving  that 
he  was  liable  only  to  the  last  rate,  and  not  to  the  rate  made  by  the 
overseers  o£  the  part  of  the  parish  of  St.  G.  within  the  borough, 
appealed  against  it.  *—  Lord  Kenton  C.  J.  The  case  cited  from 
Sir  T.  Ra^and  wou\d  have  great  weight  in  the  decision  of  a  case 
where  the  facts  are  the  same :  there  the  Court  proceeded  on  the 
ground  of  there  being  distinct  officers,  distinct  rates,  and  distinci 
accounts  (a) ;  but  in  these  districts  there  are  not  distinct  accounts, 
but  on  the  contrary  there  is  one  joint  account  for  both*  On  the 
facts  disclosed  in  this  case,  it  does  not  appear  that  these  two  dis- 
tricts, which  compose  one  parish,  cannot  have,  nor  is  it  stated  that 
in  point  of  fact  they  have  not  had  the  benefit  of  the  46  Eliz. :  but 
on  the  contrary  almost  every  fact  in  the  case  goes  to  establish  this 
point,  that  they  have  squared  their  conduct  rather  by  that  statute 
than  by  the  statute  Can  2.  For  if  they  had  proceeded  on  the 
latter,  there  would  have  been  no  communion  between  them,  aAd 
they  would  have  acted  to  all  purposes  as  if  they  had  been  perfectly 
distinct  parishes.  It  is  indeed  stated  that  there  have  been  remov- 
als to  W.  from  several  different  parishes ;  but  it  is  not  pretended 
that  there  ever  was  one  from  St.  G.,  Reading.  Probably  distant 
parishes  may  have  been  deceived  by  these  districts  having  sepa- 
rate overseers,  and  have  concluded  from  thence  that  they  were 
separate  parishes ;  but  their  misconception  cannot  vary  the  case. 
The  material  facts  in  this  case  are  all  included  in  those  few  lines 
which  follow  the  order  in  IG^Q.  To  that  order  I  only  refer  as  a 
date  in  the  case ;  for  it  is  extrajudicial :  but  it  is  stated,  that 
**  ever  since  that  order  was  made,  the  directions  contained  in  it 
**  have  been  observed  by  the  two  parts  of  the  parish  of  St.  G.,  in 
**  regard  to  the  respective  contributions  to  the  poor ;  that  they 
^  have  paid  accoroingly,  the  hamlet  three  eighths,  and  the  bo- 

(a)  Oo  Wednesday,  January  17. 1682.  plied  themselves  to  the  gaol-delivery  at 

at  JusHce-HaU,  at  the  Old  Bmley,  in  the  Old  Bailey,  and  there  resolved  by 

lAmdotij  a  case  was  referred  to  the  jus-  Pemberton  Chief  Justice,  DoUten  and 

«  tices,  which  was  this :    One  Fletcher  a  other  justices  there,  that  without  any 

widow,  having  several  children  by  her  particular  usage  to  the  contrary,  tXm 

former  husband,  who  lived  in  the  parish  parish  in  both  counties  ought  to  con- 

of  St.  JBttttolph  without  jfldgatef  which  tribute  their  shares  towards  the  relief 

paridi  lies  in  two  counties,  viz.  London  of  the  children,  because  the"  statute  of 

and  MiddteteXf  roairies  a  second  bus-  43  £^  c.  2.  names  only  parisbea :   But 

band,  and  then  they  put  out  the  chil-  in  regard  it  was  made  appear,  that  each 

dren  to  nurse  at  Enfield  in  Middlesex,  part  of  that  parish  had  distinct  officers, 

and  then  the  mother  dies,  and  afler  her  and  made  distinct  rates,  and  liad  used 

the  father-in-law ;  the  nurse  applies  her-  time  out  of  mind  to  make  distinct  ac- 

self  for  money  to  the  parish  of  St*  Bui'  compts  to  the  justices  of  each  connty, 

tolph,  which  hath  one  charchwarden,  the  Court  did  look  upon  each  division 

and  several  overseers  of  the  poor  of  the  as  a  several  parish,  and  thereupon  or- 

county  of  Middlesex,  and  city  of  Lon-  dered,  that  that  part  of  the  said  parish 

don,  and  the  parish  rates  are  several ;  which  lies  in  Middlesex  shall  pay  the 

the  woipan  lived  and  died  in  that  parish  nurse,  and  provide  for  the  future  toft  the 

which  lies  in  Middlesex,  who  contended  said  children.     And  it  was  resolved, 

with  the  other  part  of  the  parish  in  Xron-  that  no  notice  can  be  here  taken  of  the 

don,  and  upon  application  ta  the  Quar-  place  of  the  birth  of  the  children,  bat 

tcr  Sessions  in  Middlesex,  the  justices  of  of  their  lost  settlement,  by  43  EUz,  c.  2., 

peace  there  ordered  Uiat  that  part  of  tlie  because  Uiey  are  only  poor  children,  and 

parish  which  was  in  London  should  go  not   vagabonds ;    but  they  which   arc 

equal  charge  in  relieving  these  children ;  rogues  or  vagabonds  within   39  Elk. 

and  that  part  of  the  parish  which  is  in  c,  4.  shall  be  provided  for  by  the  place 

London  not  satisfied  with  the  order,  ap«  where  Ihey  were  bom.  —  May.  Bep.  ■ 


S£CT«  70  OT  AVn  FOR  WHAT  PLACS*  Iff 

**  roagii-part  five  eighths  of  the  whole  expences  incorred  bj  the 
**  poor  of  both  parts  of  the  parjsh ;  ike  tokole  expencest  when  in* 
**  curredf  being  computed  into  one  integral  sum  ;  and  that  the  over* 
«  seers  of  eacn  part  have  accounted  witli  each  other."  Then  it 
appears  to  have  been  only  one  district,  affording  one  integral  fund 
for  the  poor  of  both  parishes ;  and  that  when  one  part  has  over- 
paid its  proportion,  the  other  has  repaid  it ;  but  it  was  merely  for 
their  own  convenience  that  they  have  subdivided  themselves,  as  is 
frequently  done  in  other  parishes,  where  one  overseer  agrees  to 
superintend  one  part  of  the  parish  and  another  the  rest.  But  with 
regard  to  the  proportions,  agreed  upon  in  1649,  which  each  dis* 
trict  was  to  pay ;  those  indeed  would  not  be  binding  at  this  time, 
if  upon  inquiry  it  should  appear  that  they  are  unequal,  considering 
the  present  circumstances  of  the  parish.  If  that  had  appeared  in 
the  caset  which  is  attempted  to  be  inferred  from  it,  that  these  dis- 
tricts  cannot  reap  the  benefit  of  the  statute  of  Eliz.,  the  objection 
would  be  well  founded ;  but  it  appears  tliaP  they  have  had  the  '  ' 

benefit  of  that  statute.     The  only  circumstance  that  can  bear  the 
semblance  of  an  argument  against  this  decision  is,  that  these  dis- 
tricts  have  had  more  than  four  overseers  ;  but  that  appeared  to  be 
the  case  in  several  other  parishes,  on  an  inquiry  directed  by  Lord 
Mansvibld  in  Rex  v.  Loxdale  (a) ;  so  that  though  it  may  be  «  (a)^fKr,p1.27. 
very  materia  ingredient  in  these  cases,  it  is  not  a  decisive  one. 
As  therefore  it  is  not  stated  as  a  fact  in  the  case  that  these  dis- 
tricts cannot  reap  the  benefit  of  the  43  JS/is.,  but  as  it  appears  (on 
the  contrary)  from  all  the  facts,  considered  together,  that  they 
have  had  the  benefit  of  it,  we  should  overturn  all  tlie  authorities, 
if  we  were  to  determine  that  these  districts  might  now  be  sub- 
divided.— AsHHURST  J.  One  material  fact  is  wanting  in  this  case, 
whicli  occurred  in  that  of  Rex  v.  Sir  W.  Horion  (b),  where  it  was  (p)  Ante,  p1.6l. 
stated  that  those  townships  could  not  reap  the  benefit  of  the 
43  Eliz*     The  justices  at  the  Sessions  should  have  found  that  fact 
one  way  or  the  other.    But,  though  they  have  not  directly  stated 
the  fact,  they  confirmed  the  rate  which  was  made  for  both  the  dis- 
tricts together,  which  rather  shows  that  in  their  opinion  these 
places  coold  have  the  benefit  of  the  43  EUz.    What  is  decisive 
in  this  case  i|,  that  it  does  not  appear  that  these  districts  have 
ever  acted  separately,  but  on  the  contrary  that  they  have  had 
one  joint  sum  for  the  poor  of  both  parts  of  the  parishes,  and  that 
they  have  settled  their  accounts  at  the  end  of  each  year.-— 
GiosE  J.   Nothing   is   stated  in  this  case  to  satisfy  my  mind 
that  this  parbh  cannot,  by  reason  of  the  largeness  of  it,  reap  the 
benefit  of  the  43  Eliz. ;  but  that,  on  the  contrary,  they  have  in 
point  of  fact  had  it,  except  in  one  or  two  instances  where  they 
have  acted  otherwise  merely  for  their  own  convenience.     In  the 
fint  place,  there  have  never  been  any  removals  from  one  district 
to  the  other ;  next,  all  the  poor  have  been  maintained  together 
in  one  poor-house ;  and  the  inhabitants  of  the  hamlet  have  con- 
stantly attejided  the  vestry-meetings  of  the  parish.     Now  these 
three  circumstances  convince  me  that  this  parish  can  have,  and 
have  had,  the  benefit  of  the  statute  of  Eliz.    If  they  could  not, 
the  justices  at  the  sessions  should  have  said  so  ;  but  they  seem  to 
have  entertained  a  different  opinion  by  confirming  the  rate. 

65.  Rex  V.  Morris,  H.  T.  32  G.  3.  4  T.  R.  550.  —  Two  justices  A  AaWci  ^xv^  ^ 
"^^Junti  1791,  appointed  the  defendant,  <<  being  a  substantial  Ykouae-  v^  ^^^  «^tiq.xv>j< 
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«•  holder  of  the  parish  of  Z.  in  the  county  ofC,  to  he  dvetieef  of 
*<  the  poor  of  the  hamlet  of  V.  in  the  said  parish :"  he  appealed  to 
the  next  Quarter  Sessions  of  C,  where  the  appointment  was  con- 
firmed with  costs,  stating  it  to  be  "  on  the  hearing  of  the  Rpninil 
**  touching  the  appointment  of  JR*  Af.,  as  one  of  the  overseers  Orth^ 
"  poor  of  the  hamlet  of  Vdindre^*  &c.     To  the  order  of  SesnoAit, 
returned  by  the  certiorari^  was  annexed  ''  a  rate  on  the  inhabitants 
**  and  all  other  substantial  householders  in  the  parish  of  Z.  towards 
''the  relief  of  the  poor.  May  16.  1791 ;"  and,  in  that  part  of 
the  rate,  which  respected   F.  hamlet,  the  appellant  was  rated. 
One  objection  was,  that  this  is  not  an  appointment  for  a  parish 
under  the  ifSElix,  c.2.,  nor  for  a  vill  under  IS  &  14  Car. 2.,  but  for 
a  hamlet  only,  which  is  merely  a  subdivision  of  a  parish.     And  it 
is  not  lefl  to  conjecture  that  this  is  not  a  vill  or  township  main- 
taining its  own  poor  separately  from  the  parish  at  large,  the  rate, 
which  is  returned  by  the  certiorari,  purporting  to  be  made  for  the 
(n)Anie,pL52,  whole  parish,  including  F.  hamlet.     In  i^x  v.  Severn(a)y  an  ap- 
pointment of  overseers  for  "  the  precinct  of  the  Tower"  was  held 
bad.     It  was  there  argued  that,  though  the  precinct  were  not  a 
parish,  the  Court  might -intend  it  to  be  a  township  or  vill  within 
the  meaning  of  the  13 &  14 Car.2.:  but  the  Court  said,  ''As  It 
"  is  not  expressly  called  a  totonship  or  vill  in  the  appointment,  the 
"  Court  ought  not  to  intend  that  it  is  a  towhship  or  vill,  in  order 
"  to  make  an  appointment  good  which  is  not  warranted  by  that 
"  statute."  —  Lord  Kenyon  C.  J.  It  is  objected  that  this  was  not 
a  township  or  vill,  but  only  a  hamlet :  but  "  vill  '*  and  '*  hamlet " 
are  in  common  acceptation  used  as  synonjnnous  terms.     If  indeed 
the  justices  at  the  Sessions  had  stated  specially  in  their  order  that 
this  was  not  a  vill,  we  should  have  been  bound  to  quash  the  order 
of  appointment;  but  as  it  maybe  a  viir(d),  we  are  now  to  intend  (c) 
it  for  the  purpose  of  supporting  the  order. 
Whether  or  not      66.  Rex  V.  Watson,  H.  T.  46  G.  3.  7  East,  214.  — This  came 
a  parish  can        on  upon  a  rule  to  show  cause  why  an  order  of  Sessions,  disaT- 
liave  the  benefit  lowing  the  appeal  of  the  defendant  against  a  rate  for  tlie  relief  of 
43Eu/'c.*'2  by  ^^^  P^^'  of  the  township  oC  B.,  in  the  parish  o£  B.,  in  the  county 
maintaining' its    of  £).,  should  not  be  quashed  for  the  insufficiency  of  it.     The  dp* 
poor  with  not     pellant,  who  was  an  occupier  of  lands  in  the  said  township,  ap- 
inore  than  four    pealed  to  the  Sessions  against  the  rate,  on  the  groUnd  that  the 
overseers,  18  a     township  of  B.  was  not  in  point  of  law  entitled  to  raaintiun  its  own 
SHMions*^ought   V^^^  ^Y  *  Separate  rate  made  upon  it,  apart  from  the  rest  of  tf^ 
to  find,  and        parish  of  B.;  but  that  the  township  of  B.,  together  with  the  towA- 
should  not         ships  of  N.,  S.,  and  C,  (all  of  which  townships  are  situate  within, 
leave  to  be         ana  together  constitute,  the  parish  of  B*,)  ought  to  maintain  their 
presumed  by       poor  conjointly  by  one  general  rate  for  the  whole  parish.     But  the 
other  confiict."*    "Cssions  disallowed  the  appeal,  subject  to  the  opinion  of  this  Court 
ing  evidence       on  the  following  case :  Previously,  and  up  to  the  year  1739,  Ae 
stated  in  a  case    six  several  townships  in  the  parish  of  B.  were  united,  and  the  poor 
reserved ;  such    of  the  parish  were  maintained  by  one  joint  and  general  rate,  made 
*^  ?^*  ^         by  the"four  churchwardens  and  two  overseers  appointed  for'  the 
Unefitof  the*     whole  parish,  upon  the  occupiers  of  rateable  property  within  dfc 
statute  down  to  same.     From  1739  to  1753  it  does  not  appear  by  what  rate  the 

(6)  Vduidre  is  the  IfcUh  word  (fit         (c)  Vid.  Salk.  5QI.     «  If  apUce  b« 
fi//*  '*  named  gencrallj,  ^t  pTacc  shall  be 

«  uken  to  be,  and  intended,  a  ylll.'* 
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poor  of  the  ptuish  were  maintainedy  or  how  the  oventers:  of  the  l7S9,tndfiroiii  , 
poor  were  eppointed  during  that  period:  but  since  1758  to  the  pre-  tfaenceto  1753, 
seoft  time  the  parish  has  beea  divided  into  six  townshipSp  and  kj^*!]!^^*'^**"^ 
tl|(B  poor  of  each  township  have  been  maintained  by  a  separate  wcremaintiiiv. 
.nte  made  upon  each  respective  township^  and  separate  overseers  ed  there,  and 
of  the  poor  have  been  appointed  for  each  township.     The  parish  that  from  the 
of  Bm  has  rather  decreased  in  population ;  but  the  decrease  has  ^"^^^  period 
been  principally  in  the  township  of  B»    Two  orders  for  the  removal  ^l^**"'-*^ 
of  paupers  have  been  made*  one  from  the  township  of  B.  to  the  ^  ■epilnttdy'iii 
township  of  ^.,  dated  the  17th  oCJuly^  1798,  and  the  other  from  the  towmhiiM; 
the  township  of  N.  to  the  township  o£B;  dated  ISth  of  November ,  but  that  tbs 
1798 ;  which  orders  of  removal  were  acquiesced  in.     The  rental  population  was 
of  the  rateable  property  in  the  township  of  B-  appears  by  the  pre-  decreased, 
sent  rate  to  be  3905/.  2s.    The  parish  of  B*  is  five  miles  in  length 
and  three  miles  in  breadth.    Constables  have  been  appointed  in 
each  of  the  six  townships.  —  When  this  case  was  called  on,  Lord 
Ellbkborouou  having  asked  why  the  Sessions  did  not  find  the 
fact*  whether  or  not  the  parish  of  B.  could  have  the  benefit  of 
the  fltat.  43£/iz.  c.2.,  which  he  said  was  a  fact  for  them  to  decide, 
and  not  to  be  left  to  the  Court  to  presume  from  other  evidence(a);  (a)^iite»pl.  64. 
CoHST  referred  to  Pearl  v.  Westgarth  (6),  Rex  v.  Norton  (c),  Rex  {b)  Jnte,  pi.  54. 
?•  Leigh  (d)f  and  that  class  of  cases,  where  the  Court  had  decided  (c)^fiitf»pL  61. 
the  tame  sort  of  question  upon  general  evidence  of  the  circum-  (<')-^"<^»pl<69* 
stances  and  usages  of  the  parish,  showing  that  it  could  not  have 
the  benefit  of  the  statute,  without  a  precise  finding  of  the  fact : 
sad  be  said-  that  by  dismissing  the  appeal  in  this  case,  the  Sessions 
have  in  effect  drawn  the  conclusion  that  this  parish  cannot  have 
the  benefit  of  the  statute  of  Eliz*  —  Lord  Ellenborough  C.  J. 
If  I  were  to  draw  any  conclusion  from  the  facts  here  stated,  it 
vould  rather  be  the  contrary  conclusion :  for  down  to  the  year 
I7S9  it  is  certain  that  the  parish  had  the  benefit  of  the  stat. 
^Eliz^  and  it  does  not  appear  but  that  they  had  the  same  down 
to  175S ;  and  since  that  time  it  appears  that  the  population  of  the 
parish  has  decreased :  from  all  which  I  should  be  led  to  conclude 
that  they  might  the  more  easily  have  the  benefit  of  the  statute. 
I  J^oow  that  diiferent  opinions  have  at  different  times  prevailed  as 
to  the  better  policy  of  providing  for  the  poor  in  larger  or  in 
mailer  districts ;  but  I  had  rather  guide  myself  by  the  words  of 
the  act  of  parliament,  and  by  the  fact,  than  by  any  fluctuating 
policjy  which  sometimes  leans  one  way  and  sometimes  another. 
Whether  a  parish  can  or  cannot  have  the  benefit  of  tl>e  statute  is 
ifaGt»  which  the  Sessions  ought  to  find  upon  all  the  circumstances 
kid  before  them,  and  not  lei?ve  us  to  presume  it  how  we  may. 
Then  have  the  Sessions  here  found  the  fact ;  or  have  they  stated 
tkoae  facts  from  whence  we  must  necessarilv  see  that  the  parish 
cinnot  have  the  benefit  of  the  statute  ?  They  have  not  done  either. 
Ihe  case  must  go  back  to  them  to  find  the  fact.     The  enacting 
words  of  the  statute  13&  14  Car.  2.  c.  12.  $21.,  though  general, 
Host  be  taken  to  refer  to  parishes  so  circumstanced.  —  Law- 
UMCS  J.  observed,  that  in  Bex  v.  Lei^h  (e),  it  did  not  appear  but  {e)Anu,vlL  63. 
that  even  prior  to  the  time  there  mentioned  the  poor  of  the  parish 
bad  been  provided  for  under  the  stat.  IS  Si  14  Car. 2i  c  12.  §21.; 
from  whence  it  might  be  inferred,  that  the  parish  never  had  had 
die  benefit  of  the  statute  of  Eliz.:  whereas  here  it  was  found,  that 
vou  I.  K 


710  roVtULntRiOW  TfBM  POOM  '     [€n«  I. 

*  prior  to  the  year  17S9  they  always  had  the  benefit  of  it. —  Pea 
CimiAM :  Let  the  case  go  back  to  the  Sessions  to  be  re-stated. 
Altbon^apa-  67.  Rex  v.  Palmer{a),  E.  T.  47  G.3.  8  East^  416.— A  inandaiDUS 
^  'hlS'^A^*'*  ^"*  prayed  for  to  the  defendants,  commanding  them  to  appotnt  tvo 
benefiTof  die  ®'  ^'Ote  overseers  of  the  poor  within  that  part  of  the  parish  of  W^ 
fiat.  43  EUs.  which  lies  in  WUU*  The  facts  of  the  case  are  sufficiently  detailed  ia 
e.  s.  before  and  the  judgment  of  the  Court  as  delivered  by — Lord  Ellenborough 
at  the  passing  C.  J.  This  was  an  application  for  a  mandamus  to  appoint  separate 
<tr the  Stat.  overseers  for  the  three  several  districts  and  divisions  within  the 
efl*-*  bumper-  P®"^*^  ^^  ^-^  '"^  ^^  several  counties  of  Berks  and  WilUy  under 
haps  at  that  '  the  Stat.  13  &  14  Car.  2.  c.  12.  §21.,  upon  the  alleged  ground 
period,  and  that  the  inhabitants  of  that  parish  "  had  not  nor  could"  reap  the 
certainly  for  a  benefit  of  the  43  Eliz.  Whether  the  parish  had,  or  could  have, 
long  course  of  ^f^  benefit  of  the  statute  43  Eliz.  at  the  time  of  the  passing  of  the 
SenTtoUir"  statute  13  &  14  Car. 2.  appears  doubtful  upon  the  evidence  laid 
year  1778-5,  before  US  in  the  affidavits  on  both  sides.  From  the  bonds  of  in- 
maintained  ita  demnity  given  by  one  part  of  the  parish  to  another,  during  the 
poor  in  separate  early  part  of  the  seventeenth  century,  prior  to  the  year  1638^  it  is 
districts ;  yet  it  clear  that  the  whole  parish  did  not  then  maintain  its  own  poor 
todieniri^D-  I^^^^f  *°^  *®  *  parish.  In  the  year  1638,  which  is  a  period 
era  at^  nearest  to  the  year  1662,  the  date  of  the  statute  13  &  14  Car.  2., 

latter  period  to  it  appears  that  the  Sessions  made  an  order  for  a  joint  rate ;  and  if 
'ceaie acting  that  order  were  obeyed,  (as  in  the  absence  of  contrary  evidence 
""^%*Jf  ***'  *^  roay  he  presumed  to  have  been,)  the  mode  directed  by  the 
and  to  recur^to  ***^**'®  ^^  ^^^^'  ^*8  more  likely  to  have  been  acted  under, at  and  im- 
tbe  general  pro-  mediately  afler  the  time  of  passing  the  statute  of  Charles,  than  any 
vision  of  the  Other  less  authorized  mode  of  maintaining  their  poor.  But,  suppos- 
stat.  43  Elis.  ]Qg  it  were  otherwise  in  point  of  fact,  and  that  the  parish, at  the  time 
^  maintaining  ^f  passing  tlie  statute  of  Car.  2.  was  not  in  a  situation  conveniently 
miTentire  pL  ^  '^^'P  ^^^  benefit  of  the  statute  43  Eliz.,  i.  e.  by  a  joint  parochial 
rish:andhfmng  '^^^  ^^^  ^^^  maintenance  of  all  its  poor,  under  the  joint  manage- 
done  so  from  ment  of  not  more  than  four  overseers  in  the  whole ;  and  supposing 
the  year  1775,  the  poor  to  have  been  immediately  thereqfler  maintained  in  three 
the  Court  re-  senarate  districts  and  divisions,  as  it  is  now  souclit  that  they 
mJir\o  oT^lL  •'•""''l  *»«  5  the  question  w,  whether  it  were  not  competent  to  th4 
tices  of  peace  parish,  if  they  found  it  more  convenient  so  to  do,  to  cease  acting 
to  appoint  sepa-  under  the  statute  of  Car.  2.  and  to  recur  to  the  provisions  of 
rate  overseers  the  Statute  43  Eliz.  There  is  nothing  in  the  language  of  the  act 
as  before  that  which  imports  that  parishes  were,  in  this  respect,  then  imniedi- 
*'™*'  «tely  to  adopt  that  mode  of  maintenance  for  their  poor,  from 

misaU      z*^    which  they  should  not  afterwards  be  at  liberty  to  depart.     No 
pi.  68.  '  decided  case  has  excluded  this  provision  from  receiving  a  pros- 

pective construction.  The  words  ''  have  not ''  were  of  themselvea 
sufficient  to  cover  any  then  actually  existing  case  in  which 
parishes  did  not  reap  the  benefit  of  the  statute  43  Eliz.  The 
word  ''  cannot"  though  in  its  strict  grammatical  sense,  it  appliea 
properly  to  present  time,  yet  familiar  instances  occur  in  which 
the  word  is  used  prospectively :  and  as  the  varying  circumstanoei 
of  parishes  may  make  the  provisions  of  the  statute  of  Car*  %  fM 
necessary  in  respect  to  future  cases,  as  those  which  existed  at;  the 
time  of  passing  the  act,  we  think  sound  construction  requires  ttiat 
it  should  be  deemed  applicable  to  both  descriptions  of  cases* 
(i)-rffiie,pl.«8.  The  language  of  Lord  Kenj^n  in  Rex  v.  Leigh  (A),  whici  goes 

farthest  on  this  head,  is  rattier  applied  to  the  expedient  exercise-ol^ 
the  discretion  of  the  CourU  than  to  its  legal  powers  in  tbis-pafti* 
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cuhur.  Spiking  of  the  tinie  of  pasnog  the  statute  of  Car.  2*  her: 
sajSy^  ^  if  the  parish  were  properly  divided  at  that  time,  nothing 
<*  irhjch  has  happened  since  will  induce  us  to  make  any  innova- 
*'  tioo.**  And  Buller  J.  in  the  same  case  considers  the  discretion* 
of  the  Coorty  in  assisting  parishes  to  act  under  the  one  statute  or 
(he  other,  as  fit  to  be  governed  by  considerations  of  convenience 
and  policy,  and  not  as  concluded  or  bound  down  by  the  actually 
ejiisting  practice  at  or  immediately  afler  the  passing  of  the  statute 
of  Car.  2«  According  to  the  constrnction  of  the  statute  no^ 
adopted  by  us,  the  word  cannot  must  be  read  as  may  nai;  and  the 
words  "  shall  afler  the  passing  of  this  act  be  mamtained,"  &c. 
must  be  understood,  not  merely  as  imperative  in  respect  to  the 
then  existing  cases,  but  as  applicable  to  other  parishes  also,  which 
in  future  might  be  similarly  circumstanced  ;  and  as  ceasing  to  be 
imperative  when  any  parisn  might  reap  the  benefit  of  the  statute 
43  £/£r«  Considering  it,  therefore^  as  a  question  open  for  our  dis- 
cretion, whether  we  will  grant  a  mandamus  for  the  purpose  of 
introducing  a  different  mode  of  managing  the  maintenance  of  the 
poor  than  that  which  has  obtained  in  this  parish,  without  all  ques- 
tion, fbr  the  last  thirty-two  years,  and  probably  even  at  and  after 
the  time  of  passing  the  statute  of  Car.  2.,  we  cannot  in  this  case 
discover  any  such  preponderating  reasons  of  convenience  or 
policy,  as  should  induce  us  i%the  exercise  of  a  sound  discretion 
10  to  interfere ;  and,  in  the  absence  of  such  reasons,  we  think  that 
the  rule  nisif  which  has  been  obtained  in  this  case,  should  be  dis« 
charged. 

68.  Rexv.  WaUall,  M.  T.  59  G.  3.  2  J5.  ^  A.  157.— Pf/^frhad  Thetwodii. 
obtained  a  rule  to  show  cause  why  an  order  of  appointment  of  four  trids  of  which 
persons  to  be  overseers  of  the  parish  of  fV,  in  tne  county  of  5.,  *  p^rbh  con- 
ihould  not  be  quashed  for  insufficiency.    It  appeared  from  the  ^TaJ^^^^'"^ 
iffidavits  in  support  of  the  rule,  that  the  parish  of  fV.  consisted  ^i^^^  ^  ^ 
of  two  districts,  one  called  the  township  of  the  Boroughy  and  the  is  &  u  Car.  Su 
other  the  township  of  the  Foreign^  both  of  which,  as  far  back  as  nuintained 
the  13  &  14  Car.  2.  c.  12.,  had  separately  maintained  their  own  their  poor  joJnt- 
poor ;  thai  they  had  had  separate  rates,  accounts,  and  workhouses,  j'  "^J  ***  / 
and  separate  appointments  of  overseers,  constable,  and  head-  pg^^j.  of  the 
borough;  that  there  had  been  parish  indentures,  executed  by  the  latter  act  agreed 
oicers  of  the  Foreign^  so  far  back  as  1689;  certificates  of  set-  to  separate  in 
tlements,  given  by  the  Borough  to  the  Foreign^  as  far  back  as  **»«  mainte-  ^ 
1700 ;  and  orders  of  removal  from  the  Borough  to  the  Foreign,  ^^^l^^ 
and  vice  versd,  and  appeals  thereon,  as  far  back  as  1744,  and  as  £|^[^teoTer- 
late  as  1815.     The  affidavits  on  the  other  side  stated,  that  prior  seers  should  be 
to  the  statute  of  the  13  &  14  Car.  2.  c.  12.,  the  parish  of  fT.  re-  appointed, upon 
eeived  the  benefit  of  the  43  Eiiz.  c.  2. ;  and  that  the  poor  of  the  condition  that 
Bnvugh  and  Foreign  were  maintained  by  a  general  rate  over  the  ^^J^J^jIf ||,g 
vbole  parish ;  that  on  the  passing  of  the  13  &  14  Car.  2.  c.  12.,  is  ^i^ris^wheUier 
ns  agreed,  that  the  Borough  and  Foreign  should  separate  in  the  situated  in  tlie 
atintenance  of  their  poor,  and  that  separate  overseers  should  b^  one  or  the  other 
appointed,  upon  condition  that  the  rateable  property  in  theparishr  district,  should- 
whether  situate  in  the  Borough  or  Forei^,  should  be  rated  to  the  JJ^^'^'^ct'® 
relief  of  the  poor  of  that  district  in  which  the  occupier  resided,  ^^^^^'in 
They  also  stated,  that  both  townships  had  been  incorporated  by  consequence  of 
the  name  of  the  Borough  and  Foreign  of  fV.,  and  that  the  juris-  that  agreement 
diction  of  the  magistrates  extended  over  the  whole  parish  ;  that  Ujey  had  wt 
there  was  but  one  parish  church  for  both,  which  was  repaired  b^  ^^Jte&wST 
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their  own  poor  a  joiiit  rate ;  that  a  rate  of  Is.  in  the  pound  averages  in  the  Bo- 

separatcly,  and  trough  I25l^  and  in  the  Foreign  400^. ;  and  that  in  the  last  year, 

had  had  lepa-  jji^^  were  thirty-two  of  the  former,  and  eleven  of  the  latter ; 

JJ^2Sii[^  •^  ^^^^  ^®  parish  now  could  have  the  benefit  of  the  43  E/«.  by 

Held  lite  ihii  the  joint  maintenance  of  their  poor ;  that  by  so  doing,  a  con- 

ckarlj  ahowad  siderable  expence  would  be  saved,  and  the  poor  would  be  more 

that  tfaa  pariah,  comfortably  provided  for.    It  appeared,  that  on  a  previous  appeal 

Skif^mmM^  against  the  poor's  rate  for  the  Borough^  argued  in  the  Coart  of 

wiSPZ^^P  ^'  ^'*  ^^  ^^^^'  ^^®  ^^^^^  P**"'.  °^  ^^®  agreement,  stated  in  the 
the  full  benefit  affidavits,  was  held  to  be  invalid;  and  it  was  in  consequence  of 
of  the  statute  of  this,  that  the  joint  appointment  of  overseers  for  the  whole  parish, 
Elis.,  and  that,  qq^  jn  question,  was  made.  —  Abbott  C.  J.  The  Court  is  now 
therefore,  the  |^ied  upon  to  unite  two  townships  which,  as  far  back  as  human 
Seurodb^cts  »6mory  can  go,  have  been  in  all  respects  separate  and  distinct ; 
waa  valid,  and  and  indeed  tl^  documentary  evidence  stated  m  the  affidavits  car- 
tiiat  an  appoint*  ries  the  separation  back  for  a  centurv  and  a  half.  Every  circum- 
mentofover-  stance  that  could  possibly  exist  to  show  that  these  were  distinct 
*^  ^"^L^  townships  for  all  purposes  is  found  in  the  present  case.  The  fair 
waa  now^.  result  of  the  whole  evidence  is  this,  that  at  the  time  of  the  pass- 
Held  also,  that  ing  of  the  13  &  14  Car.  2.,  two  distinct  opinions  were  entertained 
the  agreement  by  the  inhabitants  of  this  parish.  The  first  of  which  was,  that 
consisted  of  two  ijJey  could  not  reap  the  benefit  of  the  43  Eliz. ;  and  the  second, 
^"^  aImST^  that  property  should  be  rated  to  the  poor  in  the  township  where 
taliditv  of  the  ^^  occupier  resided.  On  the  latter  point  their  opinion  has  now 
latter  part,  as  to  changed;  and  they  think  that  the  property  now  ought  to  berated 
rating  property  according  to  the  rules  of  law.  But  that  does  not  show  that  they 
not«tuate  were  wrong  in  the  former  opinion  that  the  parish  could  not  reap 

telS'rated  did  *®  benefit  of  43  £/i2.,  for  the  two  parts  of  the  agreement  are  per- 
not  affect  the  fcctly  distinct.  I  think,  therefore,  that  this  case  furnishes  satis- 
ouestion  on  the  factory  evidence  that  this  parish  could  not  and  cannot  reap  the 
sonner  part.        benefit  of  the  statute,  and  that  this  appointment  of  overseers  for 

the  whole  parish  is  bad.  ^-  Bayley  J.  I  am  of  the  same  opinion.* 

The  Court  ought  not,  except  on  the  plainest  grounds,  to  disturb 

a  practice  which  has  prevailed  for  so  long  a  series  of  years.    The 

{a)Afae,  pi.  67.   case  of  Rex  v.  Palmer  {a)^  only  decided  that  where  a  parish  has, 

with  the  consent  of  all  its  districts,  re-united  itself,  that  re-nnion 
is  valid  in  law.  But  this  is  an  attempt  to  recede  from  the  agree- 
ment to  separate  without  the  consent  of  both  parties.  The  mean- 
ing of  the  words  '*  benefit  of  the  statute  of  43  £/tz."  is  **  the 
*^  full  and  ordinary  benefit  of  that  statute,"  and  if  a  pariah  qannot 
'  receive  that  full  and  ordinary  benefit,  it  comes  within  the  stst* 
13  &  14  Car.  2.  Now  where,  in  point  of  fact,  a  parish  has  loi^ 
been  separated,  and  has  had  separate  overseers,  &c.,  that  is  sorely 
very  jstrong  evidence  to  show  that  it  could  not  originally  derive 
the  full  and  ordinary  benefit  of  the  43  Eliz.  As  to  the  affrco^ 
ments,  I  fully  concur  with  my  Lord  C.J.  that  it  consists  o^  two 
distinct  parts,  and  that  any  alteration  as  to  one  part  will  MOt 
affect  the  other.  I  think,  therefore,  that  this  rule  should  be  made 
absolute.  —  Rule  absolute. 
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VIII.  Of  the  Appeal  and  Certiorari. 
See  staU.  43  Elix.  c. 2.  $  6.  (a)    17  G.2.  c.38.  §  4. 

69.  Ca$e  of  the  Borough  of  Warmick,  M.  T.  G.  2.  Str.  991.—  Tttepan^ 
It  was  held,  that  an  appointment  of  overseers  may  be  remored  P'^^'^  "^T 
before  an  appeal  to  the  sessions ;  for  the  rule  laid  down  in  Salkeld  ^^'^'^^^i!!^^ 
extends  onlr  to  the  case  where  there  is  a  limited  time  for  appeal-  ^  nestws* 
iBg,  wiXo  ike  next  Quarter  Sessions;  but  the  43£/f2.c.2.  $  6.  is  sion, ifoo 
not  so  restrained,  and  consequently  it  cannot  be  said  the  time  for  <99»«rf  be  lodg« 
appealiDg  is  out.     But-  if  an  appeal  from   an  appointment  be  ^ 
locked,  there  can  be  no  certiorari  (a)  till  the  Sessions  have  made   (o)  Sed  vide' 

a  determination,  and  a  certiorari  brought  pending  such  appeal  P^* 
shall  be  superseded. 

70.  Rex  V.  Harman,  H.  T.  12  G.  2.    And.  343.  —  A  certiorari  A  ceHhnai 


having  been  granted  for  the  removal  of  several  orders  for  ap-  l*«  ^  r«nof» 
poioting  overseers,  and  also  for  convicting  the  persons  so  appointed  J^intme  over- 
fbr  refusing  to  act  in  the  office,  a  supersedeas  was  now  prayed  aeen,  although 


■P- 


quia  erronice  emanavit;  and  argued,  that  an  appeal  lies  m  this  43£lii.cS. 
case*  by  43  Elix,  c,  2.  §6.  and  that  a  certiorari  doth  not  lie  till  an  i  6-  g^^*  ^ 
appeal  is  brought,  for  that  the  party  cannot  pass  over  a  sessions  ^PP^/"^/*^ 
ftr  saUum.^^  £ohd  Hard  wick  e  C.  J.  said,  that  where  an  appeal  ^|^,       ^** 
liea,  a  certiorari  granted  may  be  taken  off  the  file.     It  was  also  ^^  ' 
objected,  that  in  this  case,  there  being  several  orders,  there  Stanley^  Odd. 
ought  to  have  been  more  than  one  certiorari.     But  it  was  held  by  172.  i£:ord.  * 
the  whole  Court,  that  where  an  order  of  justices  is  made,  and 
there  is  but  one  party  who  hath  a  right  to  appeal,  (as  in  the  case 
of  orders  of  appointment,  and  of  orders  made  upon  an  overseer's 
absence  or  negligence  in   the  execution  of  his  office,)  and  he 
waives  his  privilege  of  resorting  to  the  sessions,  and  elects  to 
come  to  this  Court,  a  certiorari  lies  for  removing  the  orders,  there 
}HaDg  no  reason  against  the  party's  being  received ;  for  the  autho- 
rky  of  this  Court  is  never  taken  away  by  an  act  of  parliament, 
without  special  words  therein  for  that  purpose.     But  where  there 
are  two  parties  having  a  right  to  appeal,  and  the  time  of  appeal- 
ing IB  fixed  by  the  law,  (as  in  the  case  of  settlements,  where  the 
time  is  Jtmited  to  the  first  sessions,)  it  is  not  reasonable  to  grant  a 
certiorari  till  the  time  has  elapsed  ;  and  so  is  the  rule  in  Salk A4f7* 
to  be  understood.     And  in  the  present  case,  there  being  no  time 
Kt  for  appealing,  if  it  be  a  sufficient  objection  to  a  certiorari  that 
an  appeal  lies,  a  certiorari  can  never  be  granted.  —  Lee  C.  J. 
alio  said,  there  may  be  cases  so  circumstanced,  where  a  certiorari 
bas  been  and  ought  to  be  denied  ;  and  such  was  the  case  cited  of 
£esT.  fVanoickf  where  a  certiorari  was  prayed  pending  a  ses- 
a'ons,  and  the  party  had  made  his  election  by  appealing  thereto. 
And  be  said  that  he  would  not  assert  that  an  appeal  does  not  lie 
II  v€^  upon  an  order  for  refusing  to  act  as  overseer,  as  on  an 
order  for  negligence  in  the  office  ;  the  words  of  the  statute  being 
very  general.    As  to  the  other  objection,  the  Court  said,  there 
was  no  weight  in  it ;  as  all  the  orders  removed  related  to  the  same  1 

persons,  and  the  same  matter.  —  The  motion  was  therefore  de« 
oied. 

* 

(a)  "^de  pott,   pi.    S90.     Rex  v.  e.S8.  with  respect  to  appeal  against 

Coode,  in  what  case  this  statute  shall  be  poor's  rates.  —  Vide  also  Rex  v.  Mickle- 

comidvcd  at  npealgd  by  the  17  0. 8.  field,  Hilary,  S5  G.  S.  jxwt.  p\.  ^\. 

E  5 


IJI^\  ,'      OT8XSSSRS  OF  tUE  POOS.  .  ^Ctt.  I. 

But  the  ap.  71,  Rex  V.  Houlditchy  T.  T.  1 S  *  H  G.  2.  Af  55. 2,  —  An  order 

pointment  can-  for  appointing  overseers  made  by  two  justices  was  returned  by 
notbecoi{/Zrfn«(<  certiorari  into  the  court  before  the  next  Quarter  Sessions  was  held, 
tiU  aliw  iAiT''  ^^  ^^^^  there  was  no  opportunity  of  appealing.  It  was  raoved 
nea  Btmioin.  that  it  might  be  affirmed,  unless  cause  was  shown  before  the  end  of 
as  it  would  the  Term.  —  Sed  per  Curiam  :  This  seems  to  be  a  manifest  in- 
depriva  (*c  justice,  and  an  attempt  to  take  away  the  benefit  of  appealing 
^^^^SJ^IT^  ^  ftom'  the  persons  who  are  entitled  to  it.  The  party  who  has  the 
Bo^SH'  right  of  appealing  may  remove  it,  if  he  thinks  proper,  and  so 

(a)^fiie^pLa5.  was  jRej?  v. /fflrwflw.  (a) — The  rule  was  enlarged  till  the  next 

term,  when  it  came  on  to  be  argued  again.  It  was  stated,  that 
two  justices  within  a  month  after  Easter^  viz.  on  the  28th  of 
April f  1740,  appointed  A  and  B  to  be  overseers  of  the  poor  of 
W.y  and  it  being  notorious  that  they  were  not  within  the  act,  not 
being  householders,  it  was  intended  to  appeal  to  the  Sessions. 
Eight  days  afterwards,  viz.  May  6th,  the  justices  appointed  two 
new  persons,  who  acted  under  that  appointment,  and  both  their 
orders  were  removed  by  c^r/iorart  before  the  next  Quarter  Sessions 
was  held.  In  Trinity  Term  last  it  was  moved  to  confirm  the  said 
i  appointment,  and  a  rule  was  granted,  which  was  enlarged  to  this 

term ;  and  it  being  again  moved  to  confirm  the  first  appointment, 
it  was  on  the  other  side,  in  support  of  the  second  appointment, 
prayed  that  the  rule  might  be  enlarged,  to  give  them  an  oppor- 
tunity of  moving  to  quash  the  certiorari^  because,  being  before 
the  next  Quarter  Sessions,  they  were  hindered  of  their  privilege 
of  appealing.  — The  rule  was  enlarged  accordingly. 
'^^  '*^,"5^"        72.  Rex  V.  FlUher,  and  Rex  v.  TowiU,  M.  T.  22  G.  3.  Cald.  135. 
tSi2*Snit       .""  ^*  ^'  *"^  ^'  ^'  ^^^^  appointed  overseers  of  TautUon  St.Mnry, 
whose  acts  you    ^n  the  borough  of  Taunton,  by  «/.  i/.  and  T.  F.,  who  claimed  to 
complain  are       be  mayor  and  justices  of  the  corporation  of  Taunton.     The  parish 
Jutiicetjhnohr  of  Taunton  St,  Mary  appealed  to  the  General  Quarter  Sessions  of 
Ml  adtnissioD  of  ^j^g  county  against  this   appointment.     The  appeal  stated  that 
tion!^""*  '^     overseers  were  appointed  by  J.  //.  and  T.  F.,  who  claimed  to  be 

rnayor  and  justices  of  the  corporation  of  Taunton.  On  an  apped 
against  such  appointment  to  the  General  Quarter  Sessions  o€  the 
county,  the  jurisdiction  of  the  Sessions  was  questioned  by  (a)  the 
respondents,  upon  the  ground  of  their  having,  as  a  corporate  body, 
an  exclusive  jurisdiction.  In  order  to  prove  this,  they  produced 
to  the  Court  a  list  of  names  (in  which  number  were  those  of  «/•  Hm 
and  2\  F.)  as  members  admitted  into  the  body  corporate,  written 
in  a  book  usually  kept  by  the  town  clerk  for  such  purpose,  in 
which  there  were  no  stamps.  No  evidence  was  offered  or  an  ad« 
mission  of  J.  //.  and  T.  F.,  or  of  any  other  person  claiming  to  be 
of  the  body  corporate,  upon  stamped  paper.  —  The  question  for 
the  opinion  of  the  Court  of  King's  Bench  was,  Whether  evidence 
of  admission  upon  unstamped  paper  ought  to  have  been  received 
by  the  Sessions?— ^ Lord  Mansfield: There  can  be  no  appeal 
to  the  Quarter  Sessions'  from  the  acts  of  persons  calling  theni£ms 
justices,  and  who  are  not  so.  If  persons  exercise  a  jurisdiction 
who  are  hot  entitled,  the  whole  is  a  nullity,  and  the  party  aiined 
at  need  not  pay  any  regard  to  it.  —  Willes  J.  In  their  notice 

.  (a)  That  Uic  ScBiont  have  a  power    i  iStr.  901.  aod  Rex  aw  StoUUd,  4  T.B. 
to  look  into  the  juriadictioR  of   iIm    ^l« 
JutdeeB,  teb   AfcrighUm  «.   SM^ton^  * 


Sect*  8.]         of  tse  appeal  and  cbrtiosari.  gg 

they  ttete  them  to  be  justices.  —  Bullkr  J.  The  appeal  is  made, 

becausm  the  justices  have  appointed  upon  the  ground  of  jurisdic* 

doa;  and,  at  the  hearing  of  the  appeal,  you  say,  they  have  no 

junadictioo.    You  have  concluded  vourselves.  —  Asuhurst  J« 

concurriDg,  the  rule  was  made  absolute,  and  order  of  Sessions  Vide  I  Scr.  so(X 

quashed. 

7S.  Rex  T.  Forrest,  H.  T.  29  G.  3.  3  T.  R.  S8.  —  An  appeal  was  The  periihioii* 
made  to  the  Quarter  Sessions  by  J.  A.  and  two  other  persons,  in  en,  as  well  as 
behalf  of  themselves  and  ike  rest  of  ike  parishioners  of  St^  P^  ***  oTerMen 
sgainst  a  warrant  of  appointment  made  by  four  Justices,  of  Tm  F.^  ^^^*^ 
/•  P,p  and  one  •/.,  to  be  overseers  of  the  poor  of  that  parish.     On  j^^MOto'tbe 
bearing  the  appeid  it  was  objected  by  the  respondents,  that  no  such  sessions,  under 
appeal  from  parishioners  not  included  in  the  appointment  layf  tbe43£Us. 
which  objection  was  overruled.     A  rule  having  been  obtained  to  ^*  ^  ^  ^ 
show  canse  why  the  order  of  Sessions  should  not  be  quashed,  it 
was  contended,  that  nobody  hut  the  person  voho  xoas  appointed  over* 
seer  could  appeal  under  the  43  Eiiz,  c.  2.  $  6. ;  that  no  other  line 
could  be  drawn,  otherwise  every  parishioner  might  appeal,  and 
even  upon  separate  grounds ;  and  that  it  never  could  have  been 
the  intention  of  the  legislature  to  open  such  a  door  to  litigation. 
— >  Lord  Kenyon  C  J.  Tlie  clause  in  the  43  Eliz.  c.  2.  §  6.  is  con* 
ceived  in  the  most  general  terms :  it  enacts,  **  that  if  any  person 
"  or  persons  shall  find  themselves  aggrieved,  &c.  he  may  appeal.** 
A  case  may  reasonably  be  imagined  to  exist,  in  which  the  parish- 
ioners would  feel  themselves  aggrieved  by  the  appointment  of 
overseers,  when  we  recollect  the  enormous  sums  of  money  which 
tre  received  for  the  relief  of  the  poor;  as,  for  instance,  if  the 
oiagistrates  were  to  appoint  persons  who  were  insolvent.    The 
other  Judges  concurred,  that  no  doubt  could  be  entertained  on 
das  question.  —  Rule  discharged. 

74.  Rex  v.  Great  Marloxo,  H.  T.  42  G.  3.  2  East,  244.  —  A  rule  A  penon  im- 
vu  grauted  in  the  last  term,  calling  upon  the  prosecutor  to  show  properiT  ep- 
cause  why  a  certain  warrant  of  appointment  of  J.  F.  to  be  one  of  P««ited«raeef 
the  oveneers  of  the  poor  of  the  parish  of  G.  A/.,  should  not  be  ^^JJf  hUdU- 

Quashed,  upon  notice  of  the  rule  to  be  given  to  the  said  J.  F.  — •  charge;  buton 
AWRENCE  J.  The  jurisdiction  of  this  Court  to  examine  into  the  c«7fionrn' the 
legality  of  the  appointment  in  the  first  instance  may  arise  on  this,  f^  m^  he 
that  if  there  were  a  proper  number  of  overseers  legally  appointed  d*«^l<»*^  *%i^ ' 
before,  according  to  the  provisions  of  the  statute,  a  subsequent  ^^  ^  <#»a- 
sppointment  ot*  another  overseer  is  merely  void ;  the  magistrates 
uving  no  jurisdiction  to  make  it.     And  the  want  of  jurisdiction  in 
the  magistrates  below  is  always  a  sufficient  ground  for  the  interfer- 
enceoTthis  Court.  —  The  Court,  being  desirous  of  making  in- 
quiry how  the  practice  stood  relative  to  Uie  hearing  of  affidavits  in 
support  of  objections  against  appointments  of  magistrates,  which, 
apoo  the  face  of  them,  were  good,  directed  the  matter  to  stand 
over :  and  on  this  day,  after  hearing  cause  shown  upon  the  affi- 
davits^ in  answer  to  the  rule,  when  the  former  preliminary  objection 
was  also  insisted  on,  they  delivered  their  opinions.  —  Grose  J. 
When  thia  matter  was  first  mentioned,  I  thought  that  the  objection 
should  have  been  made  on  appeal ;  but  I  find  now  that  the  appoint- 
ment may  be  brought  hither  by  certiorari  in  the  first  instance,  for 
the  purpose  of  being  quashed.     And  upon  looking  into  the  affida- 
vita,  which  upon  inquiry  is  found  to  be  the  usual  practicei  the  ap- 
pointment appears  to  be  bad  oa  InHh  the  groimda  of  ab|«Miwa 
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(tken. -^  Lawrbkcb  J.  The  objection  to  looking  into  affidavits 
upon  such  a  subject,  for  the  purpose  of  founding  an  objection- fa 
the  appointment,  was  never  taken  beforep  The  BridgemaU9^% 
cases,  Rex  v.  Holloway  and  others,  and  Rex  v.  Beale  and  othanii 
E/Sf  T.i^G.%.  and  the  Milbourne  Port  cases,  Rex  v.  Bauniom 
and  others,  and  Rex  v.  Scoit  and  others,  M.  Sf  H,  15  G.S.,  wero 
all  motions  to  quash  appointments  of  overseers,  which  came  on 
upon  affidavits,  besides  the  cases  mentioned  at  the  bar.  I  find  il 
also  to  be  the  common  practice  with  respect  to  orders  made  by 
commissioners  of  sewers.  —  Ls  Blanc  J.  The  Court  has  been  in 
the  habit  of  entertaining  motions  of  this  sort  on  affidavit ;  which 
7  brings  the  question  to  the  validity  of  the  appointment  in  the  pre* 

Afint  inst Alice 
An  appoiBt.  75.  Rex  V.  Standard  Hill,    M.  T.  SSG.S.  4M.Sf  S. S78.—  By 

ment  by  ^o  order  of  two  justices,  two  persons  named  therein,  substantial 
ieSiof  the*^^"  householders  of  tlie  township  of  &  i/.,  were  appointed  overseers 
poor,  may  be  ^  ^^^  P^^''  ^^  ^^^  ^^^  township ;  which  order  being  removed,  a 
rvmored  into  riile  nisi  was  obtained  for  quasning  it.  The  affidavits  in  support 
this  Court  by  qf  the  rule  set  forth,  that  S»  //.  is  a  close  or  piece  of  grouod 
certiorari,  ynth-  within  the  prccincts  oT  liberties  of  the  castle  of  jfc,  which  before 

BMiSrtit  to  Uie  ^®  ^^^^  ' ^"  ^**  ^®'  ^"^  *"  gardens,  but  in  that  year  was  sold  by 
qwuter sessions,  ^^  Duke  of  N*,  the  owner  o£  the  castle,  and  then,  for  the  first 
and  this  Court  time  had  several  dwelling-houses  built  upon  it.  Before  that  time 
will  go  into  the  the  high  constable  for  the  hundred,  within  which  the  castle  is 
^ffi?^"  "^  situate,  used  to  issue  his  precepts,  and  serve  them  at  the  lodge  of 
^rtbenLice*  ^^  castle,  and  obtained  returns  to  such  precepts  of  the  inhabit* 
forwhichtibe  ^^^^  living  within  the  precincts,  from  the  porter  at  the  lodffe. 
appointment  |s  After  the  erection  of  the  houses  the  high  constable  directed  Vm 
niadebeatown-  porter  to  attend  a  meeting  of  magistrates  for  the  county  to  be 
slnnor  TiU;  swom  in  constable,  which  he  accordingly  did  in  September  1806, 
pearWiSe*  ^^  was.  upon  the  application  of  the  said  high  constable  appointed 
aflMants,  Uiat  ^^^  sworn  in  constable  for  S»  H.  for  the  year  ensuing  ;  but  this 
it  is  not,  and  be  was  done  without  the  knowledge  of  the  duke,  or  his  steward,  or 
n6t  ftated  to  be  any  of  the  inhabitants  of  S.  H.,  who  refused  to  make  good  to  him 
such,  or  tfiat  it  payments  which  he  had  made  to  the  high  constable  for  assise  and 
Buc^SeC^rt  *^®®'®"*  ^*^^''»  returns  of  taxes,  &c.,  alleging  that  they  were  wot 
will  quash  the  l^^hle  to  the  appointment  of  any  constable,  or  any  other  civil  or 
i^ppQfmtmcnt.      parochial  officer,  or  to  the  payment  of  any  such  ctiarges ;  and  -in 

consequence  of  orders  from  the  steward,  a  constable  had  not  been 
sworn  in  or  acted  since  April  1814.  S.  H,  and  the  castle,  with 
all  its  precincts  and  liberties,  were  always  deemed  to  be  extr^ 
parochud,  and  no  part  of  it  was  ever  reputed  to  be  a  township  ei 
viil,  or  assessed,  or  liable  to  be  assessed,  to  the  relief  of  the  poofS 
or  ever  had  a  constable,  or  overseers  of  the  poor,  or  other  eivfl 
officer,  appointed,  except  as  above  stated.  A  chapel  was  binlt  on 
S.  //•  by  private  subscnption,  for  the  celebration  of  divine  serfioc 
according  to  the  rites  of  the  church  of  England^  in  pursuanc»el 
an  act  of  the  47th  of  the  King,  intituled  '*  An  act  for  erecting  i 
'\  chapel  on  certain  extraparochial  land,  called  8.  //.,"  &&  winch 
a^  contained  a  proviso  that  nothing  therein  should  extend  <A 
make  any  new  parish,  or  to  alter  or  affect  any  tithes,  &c.  or  ai^ 
rates,  taxes,  assessments,  or  other  payment  whatsoercr*  'iB 
answer  to  this  it  was  stated  upon  affidavit,  that  S,  H.  now  conaisM 
afnH>re.  thaa  seventeen  dwelling-houses,  occupied  by  subataniMi 
ftOBPf/ijoiMenii  oligible  to  aer\e  tm  ttfBiceof  overseer,  and  that  ibds 
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viMciotit  Other  houses  there  occupied  by  respectable  house* 
keepers^  and  other  buildings  in  progress,  and  the  number  of  its 
inhabitaota  was  upwards  of  14K)9  and  upwards  of  96  menial 
acrvaDta. were  resident  there.  —  Ellsnborough  C.  J.  Tl)e  exten- 
live  consequence  to  which  a  decision  founded  upon  the  argument 
•f  to-day  would  lead,  makes  one  pause,  and  require  that  it  should 
be  distinctly  stated  upon  the  affidavit  that  this  is  a  villor  township  de 
faeUh  For  the  immediate  consequence  of  our  holding  this  to  be  a  vill 
(or  wbi<^  overseers  ought  to  be  appointed,  woidd  be  that  overseers 
must  be  appointed  for  all  inns  of  court,  and  every  collegiate  or 
ecclesiastical  establishment,  which  would  work  a  great  alteration 
in  the  laws  relating  to  this  subject.  This  consideration  makes  me 
unwilling  to  pass  the  ancient  limits,  unless  warranted  by  positive 
affidavit ;  and,  therefore,  until  I  find  it  stated  that  this  is  a  vill,  I 
shall  defer  coming  to  such  a  conclusion  as  may  lead  to  so  exten* 
n^9  a  consequence.  —  Le  Blanc  J.  Where  we  see  that  the  order 
which  is  removed  into  this  Court  has  been  made  without  any 
foundation  to  support,  I  think  we  ought  to  quash  it,  without  giving 
the  parties  the  opportunity  of  going  to  tlie  sessions.  1  cannot  find 
•ny  thing  in  the  affidavits  that  justifies  the  calling  this  either  a 
township,  hamlett  or  vill,  for  the  place  appears  to  be  part  of  the 
okl  castle  of  Nottingham.  The  Court  then,  I  think,  is  bound  to 
interfere  in  the  first  iDRtance,  and  save  the  parties  from  the  chances 
of  what  might  happen  at  the  sessions.  —  Order  quashed. 

76«  Rex  v.  Gordon^  E.  T.  58  G.3.  1  B.Sj  A.  524.— A  mandamus  Where  a  psriih 
had  issued  on  the  application  of  the  churchwardens  and  overseers  contained  wiili- 
of  the  parish  of  W.  B.,  in  the  county  of  Wilts,  commanding  G^  Z^\\uAto 
Biayor  of  the  borough  of  W.  B,,  and  also  a  justice  of  the  peace  co-eiSn^  "^ 
within  the  borough,  to  allow,  confirm,  and  sign  a  rate  or  assess-  with  it,  and  the 
flwat,  made  by  the  churchwardens  and  overseers  of  the  parish,  for  mayor  of  the 
the  relief  of  the  poor  of  the  parish  (the  borough  lying  within  and  borough,  on  a 
being  part  and  parcel  of  the  parish),  and  which 'rate  had  been  '^'IJT***^ 
allowea  by  two  justices  of  the  peace  for  the  county,  as  to  so  much  aiiowins  a  poor 
as  respected  that  part  of  the  parish  which  lies  without  the  borough,  rate,  made  by 
and  which  had  been  tendered  to  the  defendant  as  such  mayor  and  the  church- 
justice^  to  be  by  him  confirmed,  allowed,  and  signed,  as  far  as  ^"^•«1">»  ■"**    - 
related  to  the  borough,  and  which  he  had  refused  to  do,  to  which  ^h^J*^]!^^,    ' 
msndamus  the  following  return  was  made  :  That  the  borough  of  stated  acu^m 
^•S*  is  an  ancient  borough,  consisting  of  a  mayor,  two  aldermen,  which  had  ex- 
ind  twelve  capital  burgesses,  and  that  the  mayor  and  two  aldermen  isted  since  the  ' 
are  justices  of  the  peace  within  the  same;  that  the  borough  lies  ^J^***:  ^vf* 
within  and  is  part  and  parcel  of  the  parish  of  IV.  B.,  and  that  the  ^  *^^|J*,^ 
rest  of  the  parish  is  not  nor  ever  was  within  the  borough  or  its  wardens  and 
liberties ;  that  the  whole  parish  of  W.  /?•  lies  within  the  division  overseen,  and 
or  himdred  of  K, ;  that  the  mayor  and  aldermen  of  the  borough,  of  making  sep*. 
ever  since  the  43  Eliz.,  have  been  accustomed  to  appoint  the  over-  JI^,"J"  '** 
leers. of  that  part  of  the  parish  lying  within  its  liberties  to  act  for  ^ (^rteM   ' 
the  borough,  and  that  the  justices  of  the  county,  acting  for  the  parts  of  the 
dtvitton  of  AT.,  have  always  appointed  the  overseers  of  the  poor  for  parish  which 
that  part  of  the  parish  lying  without  the  borough,  and  that  these  lay  without  tbe' 
latter  overseers  have  always  been  accustomed  to  make  separate  ^^"'^'V^  ""^ 
rates  and  assessments  for  the  relief  of  the  poor  of  that  part  of  the  ^^l^^p^gi^ 
aarish  lying  without  the  boroughi  and  the  overseers  for  the  was  invalid,  ana 
aarough  to  make  separate  rates  also  for  the  relief  of  the  ^oov  t^  lOtAttcoxtL 
tha'part'of  ihepariiriiiyiof  w/efaio  the  borouchk    The  ftium  t\lcik  <p«aM^ 
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ftated  that  the  defendant  was  mayor  of,  and  one  of  the  jinticet  of 
the  peace  for  the  borough,  but  not  for  the  county,  and  that  the 
rate  in  question  was  made  by  the  churchwardens  of  the  parish,  and 
by  the  overseers  of  the  poor  appointed  by  the  justices  of  the 
county  for  that  part  of  the  parish  lying  xvUhoui  the  borough,  and 
that  the  rate  was'  made  by  them  only,  and  for  the  relief  of  the 
whole  of  the  poor  of  the  parish,  to  be  levied  on  the  whole  of  the 
inhabitants;  and  that  certain  persons  therein  mentioned  were, 
before  the  making  of  the  rate  in  question,  overseers  of  the  poor 
of  the  borough,  and  as  such  had  tendered  to  the  defendant  a  rate 
duly  made  by  them  as  such  overseers,  for  the  relief  of  the  poor  of 
that  part  of  the  parish,  lying  within  the  borough,  and  that  he  bad 
allowed  and  confirmed  that  rate  which  was  published  and  collected 
from  that  part  of  the  parish  lying  within  the  borough ;  and  ap- 
plied towards  the  relief  of  the  poor  there.  And  that  for  these 
reasons  he  had  not  allowed  and  confirmed  the  rate  in  question.  -~ 
Lord  Ellenbobough  C.J.  The  9th  section  of  the  4Sd  of  Eiiz» 
specifies  and  enumerates  many  acts  that  may  be  done  separately 
where  a  parish  is  partly  within  a  town  corporate  and  partly  with- 
out ;  but  it  does  not  mention  the  act  of  making  rates.  Now  this 
of  itself  affords  a  very  strong  presumption  that  the  legislature  coo* 
templated  the  making  of  one  entire  rate  for  the  pariah^  and* 
besides  that  section,  afler  directing  in  what  way  the  churchwardens 
and  overseers  are  to  be  appointed,  enacts  expressly  that  they  shall, 
i'  without  dividing  themselves,   execute  their  office  in  all  places 

within  the  said  parish.  That  shows  distinctly  that  one  rate  ooly 
for  the  whole  parish  must  be  made,  and  prohibits  the  making  of 
separate  rates  by  the  separate  bodies  of  churchwardens  and  over- 
seers, as  has  been,  according  to  the  custom  stated  in  this  return, 
done  within  this  borough.  Notwithstanding,  therefore,  the  case 
cited,  I  think  that  this  return  to  the  mandamus  is  bad,  and  that  it 
must  be  quashed.  —  Return  quashed. 

IX.  Evidence  of  Appointment, 

No  psfol  evU  77.  Rex  v.  Arnold^  T.  1\  4»  G.  1.  Str.  101. — Indictment  against 

deuce  can  be       defendants,  for  that  they  being  churchwardens  and  two  others 

^tenoTmnap.    overseers  dehito  modo  appunctuaty  did   refuse   to  join  with  the 

^Jljjjj^*®^      overseers  in  making  a  poor's  rate.     And  the  Chief  Justice  held 

R  r     q,w        '^®  prosecutor  to  show  an  appointment  of  the  overseers  under  the 

Cmm  14U        ^""®  ^"d  *c^*^  o^  t^o  justices,  as  the  statute  requires.     And  he 

*       '        rejected  parole  evidence,  because  he  said  it  must  be  produced 

that  he  might  judge  whether  it  was  a  sufficient  appointment.    He 

quoted  WUloughby  v.  Dixet^t  where  a  will  entered  in  the  spiritual 

court  books,  to  be  delivered  out  to  the  executor,  was  refused  to 

be  read,  till  application  and  refusal  of  the  executor  was  proved. 

(aXtOMod.  8.    And  the  same  in  Sir  Edtimrd  Set/mour*B  bs  to  a  deed,  (a)  .^ The 

defendant  was  acquitted. 
Aaiodeotiire  78.  Rex  v.  Stoke  Golding,  M.  T.  58  G.  S.IB.S^  A.  173.— Re- 

3^PP^2^  moval  from  8.  G.  to  O.  Order  quashed,  subject,  Ac— The  birth 
i^7,liaviog  pf  the  pauper  at  O.  havine  been  proved,  the  appellants  put  in -ad 
bccniigDed  indenture  of  apprenticeship,  by  which  the  pauper  was  bound  by 
yoly  by  one  the  parish  of  O.  in  1797j  to  F.  C.  of  5.  G.,  and  under  which  he 
omMToftbe  served. Six  years  and  a  half.  To  this  indenture  the  respondefttt 
^'P^^^  0l{;^Ce</Aat  it  wasffigAed  l^y  one  ehurchirarden.  and  ^wf  oyer* 
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seer  ooly ;  and  to  show  that  only  one  overseer  had  been  appointed  parish,  the 

fiir  ttet  year  in  which  the  indenture  was  executed*  they  oUled  for  respondent 

the  appointments  of  overseers,  having  before  given  the  appellants  P**^*  ^  >>>ov 

notice  to  produce  al|  vestry  books  and  writings  in  their  custody  or  JljJ?  ^^  °'** 

power,  touching  the  appointment^  of  overseers  of  the  poor  for  the  pointed  thUt" 

parish  of  O.,  and  particularly  the  appointments  of  the  overseers  year,  called 

lor  the  years  1796,  1797,  and  1798.    One  parish  book  was  pro-  upon  the  appeU 

duced#    It  dill  not  apply  to  the  year  1797.    That  was  the  only  l»nta  to  produce 

book  in  existence.     The  parish  officer  who  produced  it  •'^'ore  ^[^"^j?** '''^ 

that  no  appointments  were  kept.     The  respondents  then  called  a  (b^kig  given 

witness,  who  had  lived  in  O.  for  seventeen  years,  including  the  them  notice  to 

jesr  I797»  and  had  served  the  office  of  overseer  five  or  six  times ;  produce  all 

he  said  there  was  only  one  overseer  in  those  years,  and  never  was  ^\^  •nd 

more  than  one  overseer.  To  this  it  was  objected,  that  the  appoint-  uUn"''^^*  to\ . 

ments  being  in  writing,  parol  evidence  could  not  be  admitted.  onc"£x)kOTily 

The  Court  were  of  this  opinion. — Lord  Ellenborough  C.J*  was  produced. 

The  question  is,  whether  the  justices  below  have  done  wrong  in  ^^^  that  was 

rejecting  the  parol  evidence.   This  is  clear,  that  the  parol  evidence  "°*  ^^^  **f  y*" 
eoQld  not  he  admitted  until  the  case  was  ripe  for  the  admission  of  ^^^^^  w^^'n- 

secondary  evidence ;  now  it  could  not  be  considered  as  ripe  for  dents  not  ^'** 

that  purpose,  until  the  parish  of  S*  G.  had  exhausted  all  the  pro-  having  taken 

per  means  of  procuring  the  primary  evidence.     Have  they  aone  any  means  to 

tjiis?  First,  as  to  the  appointment  itself,  they  gave  a  notice  to. the  P/^cure  ^>«  tea- 

parisht  and  supposing  the  parish  had  the  actual  custody,  that  JJJJJ^r  Wm^ 

notice  would  have  been  sufficient,  but  that  does  not  appear.   Have  ,elf,  (who  musi 
they  then  the  legal  custody?  Certainly  not;  for  the  legal  custodjEr  be  presumed  to 

is  ID  the  officer,  who  is  the  person  most  interested  in  the  instru-  have  the  custody 

ment,  and  who  requires  its'production  as  a  sanction  for  those  acts  o^  **>«  original 

which  he  may  be  called  upon  to  do  under  its  authority.     Now  "^^*^^!!f!^J 

t  ^,  ,     ^  1  '       .  ,  I  •         in      rni  were  not  enti- 

bere  there  has  not  been  any  notice  to  the  overseer  himself.     They  tied  to  give 

were  cectain  of  him,  and  through  him  they  might  have  made  their  secondary  erU 

way  to  procuring  all  the  others,  if  more  than  one  had  been  ap-  denceofiu 

pointed.     1  think,  therefore,  that  as  in  this  case  there  has  been  an  «>"ten^ 

omission  of  the  means  of  exhausting  the  primary  evidence,  recourse 

could  not  be  had  to  that  of  a  secondary  nature,  and  therefore  I 

cannot  feel  or  satisfy  myself,  that  the  sessions  have  not  done  right 

in   rejecting  it. — Bayley  J.     The  party  here  had  not  entitled 

themselves  to  go  into  the  secondary  evidence.     This  is  a  removal 

from  jS.  G.  to  O.,  S>  G.  relies  on  a  birth  settlement,  in  answer  to 

which  the  other  party  set  up  a  service  under  an  indenture  in 

S*  G»;  that  indenture  purports  to  be  signed  by  one  overseer  only  ; 

that  will  do,  unless  it  appear  that  more  than  one  was  appointed. 

One  overseer  is  named,  he  is  not  called,  how  is  the  Court  to  know, 

whether  more  than  one  has  been  appointed  ?    For  that  purpose, 

thej  must  look  at  the  appointment  itself;  that  ought  to  be  in  the 

poasession  of  the  party  to  whom  it  was  given,  for  whom,  and  whose 

acts,  it  was  to  be  a  justification ;  they  ought  to  have  applied  to 

liitn;  if  he  had  been  called,  or  if  they  had  been  entitled  to  give  his 

conduct  in  evidence,  that  might  have  done ;  it  would  not  have 

been  necessary  to  have  called  in  aid  the  statute  54  G. 3.  c.l70. 

because  non  constat  that  the  overseer  of  the  year  1797  was  overseer 

then,  and  one  of  the  parties  to  the  appeal.    If  the  appointment 

had  been  produced,  and  on  the  face  ot  that  it  had  appeared  that 

only  one  overseer  had  been  appointed,  that  might  have  throwu  xVve 

proof  OD  the  other  aide*    la  the  absence  of  any  proof  o€  lYiM  Vs&A« 
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il  seema  to  me  that  the  seeondary  evidence  was  not  admissible.^ 
•^Abbott  J.  I  am  of  the  same  opinion.  The  material  question 
at  the  hearing  of  this  appeal  was,  whether  in  the  year  17979  one 
person  had  been  appointea  overseer,  or  more  than  one ;  it  was  for 
the  interest  of  S.  G.  to  contend  that  only  one  had  been  appointed. 
As  the  act  requires  more  than  one,  the  Court  must  presume  that 
the  act  has  been  complied  with.  The  Sessions,  therefore,  were 
jastified  in  presuming  that  there  were  more  than  one,  unless 
S.  G.  showed  that  only  one  had  been  appointed.  The  ordinary 
proof  of  this  is  the  appointment  itself;  that  is  not  produced;  and 
the  question  is,  whetner  S.  G.  have  done  enough  to  dispense  with 
its  production ;  the  step  they  took  was  to  give  notice  to  the 
parish-officers  to  produce  it.  Now  the  appointment  is  not  kept 
m  the  parish-chest ;  the  fact,  as  it  appears,  is,  that  it  is  never  kept 
there.  I  think,  therefore,  that  the  notice  was  not  sufficient ;  they 
might  have  applied  to  the  one  overseer;  but  they  did  not  take  any 
step  to  that  effect ;  whether  he  was  living  or  dead,  or  where  he 
was  residing  if  living,  does  not  appear.  It  seems  to  me,  therefore, 
that  the  parish  of  S.  G.  have  not  taken  such  measures  as  were 
necessary  in  order  to  let  in  the  secondary  evidence.  —  Holroyd  J. 
The  law  presumes  the  appointment  to  be  in  the  custody  of  some 
of  the  overseers,  who  are  responsible  for  all  the  acts  done  under 
it;  notice,  therefore,  should  have  been  given  to  the  party  in  whose 
custody  the  law  places  the  appointment ;  that  has  not  been  done ; 
the  decision  of  the  Sessions  therefore  was  right —  Order  of  Sessions 
eonfirroed. 
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CHAPTER  II. 

poor's  rate. 

L  The  Statutes  relating  to  the  Poors  Rate. 
ILOfthe  Making f  Allowing,  and  Publishing  the  Rate* 
m.  for  what  Time  the  Rate  may  he  made* 
IV.  In  what  Place  the  Property  shall  be  rated. 
V.  For  what  Purpose  the  Rate  may  be  made. 
"VL  In  what  Proportion. 

VIL  Of  the  Persons  and  Property  liable  to  be  rated. 
YllL  W' levying  and  distraining J'or  the  Rate. 
IX.  Of  the  Appeal^  and  Jurisdiction  of  the  Sessions. 
X.  Of, the  Certiorari. 

I.  The  Statutes  relating  to  the  Poor's  Rate. 

SeestaU.  43 Eliz.  c.2.  §  1. 8.  13&  14  Car.  2.  c.  2.  § 22.  17  G.2. 
r.S.  §1,2,3.  17G.2.  C.38.  §13,14, 15.  52G.3.C.73. 
54  G.  8.  c.  170.  §11,12. 

H.  Of  the  Makingy  Allowing^  and  Publishing  the  Rate. 

79.  The  allowance  of  the  poor's  rate  required  by  43  Eliz.  c.  2.  jbe  rate  mnit 
§1.  is  to  be  understood  of  two  justices  out  of  sessions;  for  the  be  allowed  bj 
Sessions  have  no  original  power  to  order  an  assessment  to  be  twojusticec. 
made,  but  only  if  it  come  before  them  by  way  of  appeal.  ^-  R*y«7»8. 

80.  Liddleston  v.  the  Mayor  of  Exeter ^  9  W.  3.  Foley,  18.  —  A  Theoveneenor 
mandamus  was  granted  to  the  justices  of  the  peace,  and  to  the  •  distinct  jurk* 
churchwardens  and  overseers  of  the  poor  for  the  precinct  of  the  ^^^  ■'"•J^ 
cathedral  church  at  Norwich,  which  is  a  distinct  jurisdiction,  to  JJItest'&^C.* 
make  rates  for  the  relief  of  the  poor.  Comb.  4X2. 

SI.    Tawneys  Case,  H.  T.  2  Ann.  SalLSSl.  Ld.  Ray.  1013.  —  TheoTcneen» 
By  Holt  C.  J.      The   churchwardens   and  overseers,  with  the  with  the  con- 
confirmation  of  the  justices,  may  order  a  sum  of  money  to  be  firmation  of  the 
levied  for  the  relief  of  the  poor^  without  the  concurrence  of  the  ju«jc«s,  may 

<uk»:«i.:^^^.».  make  a  rate 

!«™'"*»n«'"-  without  tb. 

concurrence   of  the  parishioners.    S.CHolt,  579  8  Mod.  97.    2  Ld.  Raj.  1013.  and  the  S.P.* 
molred  by  Etre  J.,  in  Q.  v,  St.  Michaers,  Cornhill,  T.  T.  9  Ann.  Via.  Abr.  425. 

82.  Cohbet  v.  Mary  St.  Lincoln's,  16  Vin.  Abr.  425.  —  The  or-  The  order  need 
der  need  not  set  forth,  that  the  justices  allowing  the  poor's  rate  not  state  that  the 
were  dwelling  in  or  near  the  division  where  the  parish  lies.  ^k!*!f^-  ^  ^ 

83.  Rex  v.  Uttoxeter,  E.  T.  5  G.  I.Mr. Ford's  MSS.  — It  was  ^'^^1^''''' 
idjudged  that  the  allowance  of  the  poor's  rate,  by  two  justices,  is  oftheMo^T* 
merely  a  ministerial  act.  me  it  a  minis^ 

terialact,    SDoug.  on  Elect,  148.  m  noiit. 

84.  Rex  v.  Justices  of  Dorchester,  M.  T.  7G.1.  Str.  S9S.—  Tbejuiticea' 
Mandamus  was  issued -to  the  defendants  to  sign  a  poor's  rate  allowance  of  a- 
made  by  the  churchwardens  and  overseers.    Beibre  the  return  a  ^^^Ll/^j^ 
motion  was  made  to  supersede  it,  for  several  objections  to  the  ^^^         ^ 
fairness  of  the  rate,  and  that  tbi»  would  be  better  for  the  pooT 
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88. 

1  SiiL  377. 


And  if  the 
overseers  refuse 
to  make  a  rate 
where  it  is  ne- 
cessary, tliey 
may  be  com- 
pelled by  man- 
damus. 
Foley,  19. 

Justices  for  the 

counly  cannot 

allow  a  rate 

made  by  orer- 

aeers  of  a 

borough, 

S  Burr.  S.  C. 

403. 

Cald.  136. 

SeepoKy 

«*  Appeal." 

Jnatioes  may  be 

compelled  by 

mandomus  to 

allow  a  poor's 

late* 

t  Sid.  377. 

A  poor's  rate 
must  be  pub- 
litltedxn  the 
church  on  the 
nej^i  Sunday 
after  it  ia 
fllowed. 
See  this  case 
more  fully 
Mated,  post, 
pi.  S68. 


A  poor-rate 
must  show 
upon  the  face 
oC  it  iir  respect 


than  to  reserve  the  debate  of  them  for  a  formal  return.  —  Sed 
PBR  Curiam  :  The  two  justices  are  necessary  to  sign  the  rate 
only  by  way  of  form,  for  the  churchwardens  and*  overseers  have 
the  power  of  making  it ;  and  whether  it  be  a  fair  rate  or  not,  is 
proper  for  the  jurisdiction  of  the  Sessions,  and  was  never  intended 
for  our  examination.  —  The  supersedeas  being  denied,  the  justices 
returned,  that  they  could  not  allow  the  rate,  it  not  bdng  a  just 
and  proper  rate.  —  The  Court,  having  before  given  their  opinion 
of  this  upon  the  motion,  ordered  an  attachment  against  the  jus- 
tices, who  thereupon  returned,  that  they  had  allowed  the  rate. 

85.  Rex.  V.  Barnstaple^  H.  T.2G.2.  I  Barnard,  137. —  On 
an  application  to  the  Court  of  King's  Bench  for  a  mandamus  to  be 
directed  to  the  overseers  of  the  poor  of  /?.,  commanding  them  to 
make  an  equal  rate -^  the  Court  observed  that,  ahhough  they 
would  not  grant  a  mandamus  to  make  an  equal  rate,  they  might 
well  grant  a  mandamus  to  make  a  rate  in  general,  on  an  affidavit 
being  produced  that  a  rate  is  wanting ;  for  this  Court  is  the  pro- 
per jurisdiction  to  make  laws  to  be  put  in  execution. 

86.  Rex  V.  Fo%,  T.  T.  27  &  28  G.  2.  M SS.  —  On  a  manda- 
mus  to  the  justices  of  fV.  B.  to  allow  a  rate,  they  returned,  that 
ever  since  the  43  Eliz.  c.  2.  the  justices  had  appointed  four,  three» 
(nr  two  overseers  witliin  that  part  of  the  parish  which  lies  within 
ihei  borough,  and  that  they  had  always  made  rates  within  their 
jurisdiction ;  then  they  say,  that  the  rate  was  oftered  to  them 
made  by  overseers  appointed  by  the  justices  of  the  county  and 
not  of  the  borough*  —  Per  Curiam  :  The  return  must  be  con- 
firmed, (a) 

87.  Rex  V.  Edwards,  T.  T.  7  G.  3.  1  Blac.  Rep.  637.  —  The 
defendants  were  justices  of  the  peace  of  St.  Ives,  and  had  evaded 
the  signing  of  a  poor's  rate,  in  obedience  to  a  writ  of  mandamus^ 
by  keeping  out  of  the  way,  so  as  not  to  be  served  with  the  writ ; 
and  an  attachment  was  granted  for  a  contempt. 

88.  Rex  V.  Nexvcombe,  T.  T.  31  G.  3.  4  T.  R.  368.  —  A  poor's 
rate  had  been  made  for  the  parish  of  H.,  but  it  was  not  published 
until  the  third  Sunday  after  it  was  made.  It  was  contended  that 
as  the  statute  17  G^o.  2.  c.  3.  requires  the  parish-officer  to  ^yc 
notice  in  the  church  of  every  rate  for  the  relief  of  the  poor,  aU 
lowed  by  justices  of  the  peace,  the  next  Sunday  after  the  same 
shall  have  been  so  allowed,  and  enacts,  *'  that  no  rate  shall  be 
<<  esteemed  or  reputed  valid  and  sufficent,  so  as  to  collect  and 
"  raise  the  same,  unless  such  notice  slxall  have  been  given  ;'*  this, 
rate  was  a  mere  nullity,  and  the  justices  could  not  be  compelled 
by  mandamus  to  grant  a  warrant  of  distress  for  the  non-payment 
thereof.  On  the  other  side  it  was  contended  that  the  object  of 
the  act  was  only  to  guard  against  secret  and  clandestine  ratesy  and 
that  the  publication  of  this  rate  on  the  third  Sunday  made  it  as 
notorious  to  the  inhabitants  as  if  it  had  been  published  on  the  jCf^ 
Sunday  after  its  allowance. -^  But  the  Court  held,  that  the  rate 
was  for  this  reason  invalid  ;  and  that  it  was  a  radical  defect  in  the 
rate  itself,  which  nothing  could  cure. 

89.  Rex  V.  Aire  and  Colder  Navigation,  E.T.  5  G.*.  2B.SrC. 
713.^  Upon  an  appeal,  by  the  undertakers  of  the  Aire  and  Colder 
Navigation^  against  a  rate  or  assessment  made  for  relief  of  the  pooi« 

;   ..  (a)  Bullet  Rex  v..  Gordon,  ante,  pi.  1 70.     . 


Sect.  &]         tor  what  time  it  may  be  mads.  ^ 

ofthe  township  of  C.  the  Sessions  confirmed  the  rate^  subject  to  the  of  what  pro- 
opioioo  of  this  Court,  upon  the  following  case.    On  the  rate  in  perty  the  ■wcis. 
question  being  produced,  it  appeared,  that  the  property  in  respect  ™^^  ^  ™fd« 
of  which  the  defendants  were  rated  was  specified ;  but  with  respect  ^^?  ^TduT' 
to  all  the  other  individuals  charged  tliereby,  it  altogether  omitted  ^a  by"|he  nti^ 
to  state  the  property  in  respect  of  which  they  were  rated.    The  * ; 

first  of  those  assessments  was  as  follows  : 

occupier,  rate,  assessment, 

Ashion  Joseph  ;  \L  Ss.  9d.  ;  2s.  \0d. ; 

and  all  other  assessments  were  in  a  similar  form.  It  was  objected^ 
that  it  should  have  appeared  by  the  rate,  in  respect  of  what  pro- 
perty the  assessment  was  made,  and  that  objection  was  specifically 
pointed  out  by  the  notice  of  appeal.  The  sessions  overruled  this 
objection,  subject  to  the  opinion  of  this  Court.  The  case  then 
set' out  the  discussion  which  took  place,  as  to  the  liability  of  the 
defendants  to  be  rated  in  respect  of  the  property  for  which  they 
were  charged ;  but  it  became  immaterial,  as  the  Court  decided 
the  case  upon  the  first  point. —  Abbott  C.  J.  The  objection  to  the 
form  of  the  rate  is  decisive.  If  any  person  wished  to  appeal,  on 
the  ground  that  another  was  under-rated,  how  could  he  tell  in 
respect  of  what  property  the  rate  was  imposed  ?  —  Order  of 
sessions  quashed. 

III.  For  what  Time  the  Rate  may  be  made. 

9a  Tracy  y.  Talbot,  T.  T.  3  Ann.  before  Holt  C  J.  Ni.Pri.  Salt.  Poor-tiin 
532.  —  An  inhabitant  cannot  be  rated  for  the  whole  quarter,  for  J^^JJ?* 
poor's  rates  are  to  be  assessed  monthly  by  the  statute ;  for  by  this  q„Arter. 
means  a  maii  cannot  move  in  the  middle  of  a  quarter  but  he  must  be  s.  C.  6  Mod. 
twice  charged ;  but  the  jury  said,  the  custom  was  otherwise,  (a)  214. 

—  And  now  by  17  G.  2.C.38.  when  any  person  shall  come  into  or  ^^^f:^®'' 
occupy  any  premises  from  which  any  person  assessed  shall  be  ^' 
removed,  or  which  at  the  time  of  making  the  rate  was  empty, 

every  person,  so  removing  or  coming  in   shall  pay  the  rate  m 

proportion  to  his  respective  occupation.  The  poor*irmte 

91.  RexY.  Littlepori,   II.  T.  6  Ann.  6  Mod.  97.  —  In  the  argu-  ought  to  be  m- 

ment  of  this  case,  Holt  C.  J.  observed,  that  there  ought  to  be  ^*^g2£*5si! 
a  monthly  rate,  because  possessors  are  to  pay,  and  possessions 

frequently  change.  The  poor'i  mte 

9^  Overseers  of  Bishopsgate  v.  Beecher,  M.  T.lGA.S  Mod.  10.  ought  not  to  be 

—  The  churchwardens  of  the  parish  of  B.  made  a  tax  for  the  made  for « 
relief  of  their  poor  for  a  tohole  year,  which  amounted  to  600/.  vfholeyear. 
and  upward,  when  they  should  have  -made  only  a  quarterly  tax, 

ind  the  same,  through  inadvertency,  was  confirmed  by  Alderman 
Beecher,  who  was  alderman  of  that  ward;  and  afterwards  he, 
fearing  that  the  churchwardens  might  collect  the  whole  sum,  and 
make  some  ill  use  of  it,  refused  to  grant  a  warrant  to  distrain  for 
tHis  tax :  whereupon  the  churchwardens  moved  the  Court  of 
King's  Bench  for  a  mandamus  to  compel  him  to  grant  his  warrant, 
and  obtained  a  rule  for  him  to  show  cause  why  a  mandamus  should 
Dot  be  granted.     The  alderman  at  another  day  showed  all  the 

(n)  S.  C.  cited  Vin.  Ahr.  425.  where  it  is  said,  that  an  oreraeer  may  make  as 
B>any  rates  as  be  will ;  and  when  allowed  by  two  justices  will  bo  good. 
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matters  before-mentioned  for  cause,  &c. ;  and  a  rule  was  made# 

that  he  should  grant  his  warrant  to  distrain  for  the  tax  for  one 

auarter  of  a  ^ear,  and  no  more ;  for  he  could  not  confirm  this  tax 

m  part,  it  must  be  for  the  whole  or  for  no  part. 

Poor's ntecMi-       93.  SUvens  v.  Evans,  E.  T.   1  G.3.  2  Burr.  1152.  —  On  12th 

not  be  nude       April,  1759,  an  assessment  was  made  and  allowed,  at  a  vestry  of  the 

for  half  a  year,    inhabitants  of  the  parish  of  JV.^  to  reimburse  S.  D.,  the  overseer, 

the  monies  laid  out  in  the  half  year  ending  on  Easter  Monday 
then  next  ensuing  the  date,  for  the  necessary  relief  of  the  poor 
of  the  said  parish,  which  assessment  was  allowed  by  the  justices. 
On  a  special  case  reserved  for  the  opinion  of  the  Court  of  Kin£;*s 
Bench,  it  was  inter  alia  objected,  that  this  was  a  rate  made  tor 
half  a  year,  ending  on  Easter  Monday  next,  whereas  a  rate  can- 
not be  made  for  longer  than  a  month,  6  Mod,  97.  2  Salk.  531. — 
Mr.  Justice  Wilmot  said,  he  believed,  that  whatever  the  law 
might  be,  the  practice  was,  not  to  make  their  rates  monthly. 
Poor^i  rate  94?.  Rex  v.  Overseers  of  St,  George* s,  Middlesex,  E.  T*  10  G.  3. 

need  Dot  be        2  BL  Rep,  69^.  —  Motion  for  a  mandamus  to  make  a  monthly  rate 
made  monthly.    jj«^j.  ^^^  relief  of  the  poor,  the  rates  being  now  made  quarterly. 

There  had  been  an  appeal  to  the    quarter  sessions  against  the 

Quarterly  rate,  which  was  discharged  with  costs.  —  Per  Curiam  : 
discharge  the  rule. 
A  poor*!  rate  95.  Durrant  v.  Boys,  H.  T.  36  G.  3.  6  2\  R.  580.  —  The  case 

made  for  <ur        stated  that  it  had  been  usual  in  Sandhurst  to  make  two  assess- 
•"•••^  P'l^^*-  ments  in  a  year  for  the  relief  of  the  poor,  viz.  one  soon  after 
A^SL^cf^f^     ^oj/w'  and  the  other  soon  after  Michaelmas,  although  in  some  years 
'  ^^'    a  third  assessment  had  been  made ;  that  the  rate  in  question  was 
made  on  the  2d  of  October,  1794- ;  and  though  it  does  not  purport  to 
have  been  for  any  particular  time,  was  in  truth  intended  by  the 
overseers  and  understood  by  the  justices  to  have  been  intended  for 
six  months  prospectively.  —  Lord  Ken  yon  C.  J.   The  principal 
objection  that  has  now  been  made  is,  that  the  rate  is  bad,  because 
it  is  a  prospective  rate ;  in  order  to  prevent  any  mistakes  that 
may  hereafter  arise  in  other  cases  from  a  supposition  that  this 
objection  is  well  founded,  it  is  necessary  to  declare  that  a  pro- 
spective rate  may  unquestionabl}'  be  good.     Every  person,  who  is 
conversant  in  matters  of  this  kind,  knows   the   impossibility  of 
foreseeing  and  providing  for  every  ex  pence  that  may  arise ;  and 
therefore  a  rate  may  be  made  prospectively ;  not  indeed  wantonly, 
'  but  such  as  is  adapted  to  the  probable  exigencies  of  the  parish. 

But  here  I  desire  to  enter  my  protest  against  deciding  on  the 
practice  of  making  rates  in  this  parish,  as  was  suggested  in  the 
{a) Ante,  pi.  93.  case  of  Stevens  v.  Evans  (a)  ;  because  this  question  arises  on  a  sta- 
tute made  within  time  of  legal  memory ;  and  in  construing  an  act 
of  parliament  we  cannot  decide  on  the  practice  that  may  have 
obtained  in  any  particular  parish,  for  then  tlicrc  would  be  different 
constructions  of  this  law  in  different  parts  of  the  kingdom*  — 
Grose  J.  The  question  here  is,  Whether  the  overseers  exceeded 
their  jurisdiction  in  making  this  rate  ?  Nothing  appears  on  the 
face  of  the  rate  to  show  us  that  they  did ;  but  the  plaintiff  has 
resorted  to  the  usage  of  the  parish  to  prove  that  this  was  intended 
to  be  a  prospective  rate.  Even  if  it  had  appeared  on  the  rate 
Itself  that  it  was  made  for  six  months,  I  do  not  think  it  would 
have  been  an  excess  of  jurisdiction.  The  statute  ^S  Elix.  c.2. 
direcU  the  overseers  <'  to  raise  weekly,  or  otherwise,  by  taxation,** 
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dKC*-"  The  legislature,  seeing  the  necesdty,  in  particular  cases,  0f 

extending  the  rate  beyond  one  week,  added  those  general  words 

^<  OF'Of herwise/'  leaving  it  to  those  who  make  the  rate  to  adapt 

it  to  the  exigences  of  the  parish.     Some  of  the  cases  also  sh^p 

Ifeet  a  rate  may  be  made  for  two  or  three  months;  and  if  for  that  "  '  "  **^ 

time,  why  not  for  six   months?     If,  indeed, a  rate  made  for  any  /.' 

time  be  injurious  to  a  particular  person  on  account  of  his  leaving 

the  parish  before  the  expiration  of  that  time,  or  on  any  other 

accpanty  he  should  appeal  against  it  to  the  Sessions,  who  will  re- 

Hete  him  on  his  proving  that  he  is  aggrieved  by  it.  —  Lawrence  J. 

was  of  the  same  opinion. 

IV.  In  what  Place  the  Property  shall  he  rated. 

See  Stat.  17  G.  2.  c.  37- 

98.  Kemp  v.  Spence,  H.T.19G.3.    2  El.  /?(!p.  124^.  — Tres-  On  inclosure  of 
pass  for  taking  a  distress  for  a  poor's  rate  in  the  parish  of  R.    The  a  waste  in  the 
Duke  of  Dorset  was  owner  of  the  soil  of  B.  Park,  consisting  of  P*"?*  ^^^^ 
twd  thousand  and  twenty  acres,  in  the  parish  of  R.     Several  other  owners  rfB 
persons  (among  whom  was  the  plaintiff)  were  entitled  to  a  right  i^ve  a  right  of 
of  common  in  tne  park,  as  appurtenant  to  their  lands  in  the  parish  common  ap- 
of  S.  M.      An  inclosure  was   made  by  an   act  of  parliament,  purtenant,  tho 
whereby  a  certain  specific  share  was  given  to  the  Duke  of  Dorset,  ajlotoicnu 
and  the  residue  divided  into  rateable  allotments,  to  the  several  com-  S][JrisAt  fSlu 
moners  ;  and  the  act  declared,  that  thenceforth  all  right  of  common  ^  asa^ed  to^ 
ihould  be  extinguished,  and  that  the  allotments  should  be  held  the  poor  of iht 
and  enjoyed  by  the  several  owners  in  the  same  manner,  and  by  panthof  A 
the  same  tenure,  as  the  respective  lands,  tenements,  and  heredita-  ?f®?**  "* 
mentSy  in  right  of  and  for  which  the  said   allotinents   were  so  ^[jja  R^^Aire 
assigned,  were  then  holden.  —  The  plaintiff  was  nonsuited,  and  g^^d  Calder 
the  question,  on  an  argument  for  a  new  trial,  was.  Whether  these  Navigation, 
lands  so  allotted  were  to  be  assessed  to  the  poor*s  rate  in  the  s  T.  R.  668. 
parish  of  Ringmer?^  De  Grey  C.  J.  delivered  the  opinion  of  the  *o^  P^'^>  5  ^"• 
Court  :  The  soil  of  the  B.  Park,  out  of  which  these  allotments 
are  taken,  was,  before  the  act  of  parliament,  and  still  continues 
within  the  parish  of  R.,  and  is  occupied  by  the  Duke  of  Dorset. 
As  such,  it  was  then  assessable  in  R. ;  though,  had  a  question 
Arisen  npon  its  value,  allowance  ought  to  have  been  made  for  the 
right  of  common  annexed  to  the  lands  in  S.  M.     Possibly  the 
plaintiiff's  estate  in   S.  M.  was  assessable  so  much  the  higher  in 
fespeet  of  his  common  in  77.     Whether  it  was  actually  so  assessed,  Co.  Lit.  I9i. 
does  not  at  present  appear.     The  common  itself,  quasi  common.   Plow.  ssi. 
was  certainly  not  rateable,  not  being  the  subject  of  occupation;  5^J|j^^?gg 
hot,  if  at  all,  it  must  be  assessed  as  an  accessary  to  the  principal   ^  vciey  115. 
in  S.  M.     If  the  right  of  common  had  been  released  by  the  land-       ^^' 
dwners  in  M.,  the  B.  Park  would  have  increased  in  value.    It 
woiild  have  made  no  difference  as  to  the  place  of  assessment, 
wbaterer  difference  there  might  have  been  in  the  sum  assessed. 
tiki  act  of  parliament  has  done  nothing  more  than  the  parties 
th^mselyes  might  have  done:   it  has  extinguished  the  right  of 
cdimnon,  and  thereby  made  the  land  more  valuable ;  and  then 
dMied  it  between  the  duke  and  the  commoners.      Apply  the 
itlttute  43  Eliz.  c.  2.  to  the  park  before  the  act  and  after  it,  and 
it  will  make  no  difference,  except  in  point  of  value.    It  is  ob* 
jected,  that  the  act  has  declared  that  the  allotments  shall  Ike 
hcAiSen  in  the  same  manner  as  the  commons  wiere  \  arid  iVv^tetote 
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they  shall  now  be  considered  as  belonging  to  the  parish  of  M.,  at 
least  in  respect  of  taxation.  But  this  is  a  construction  too  inde- 
finite. The  act  has  made  essential  alterations  as  to  the  manner  of 
riiding  the  allotted  lands,  compared  with  that  of  holding  the 
ght  of  common.  They  are  changed  from  incorporeal  to  cor- 
poreal hereditaments ;  from  accessaries  to  principals ;  from  appur- 
tenant to  substantive  rights;  from  inseparable  to  alienable  pro- 
perty ;  from  being  held  by  prescriptive  right  to  a  modern  parlia- 
Oodb.  167.  mentary  title ;  from  having  remedy  by  quod  permittat,  action  on 
^  ?*  \%i  ^^®  case,  and  the  like,  to  being  protected  by  action  of  trespass 

2  Built  354.      *°^  other  corporeal  remedies.     The  act  means  only   that   the 

allotments  shall  be  of  the  same  tenure,  freehold,  copyhold,  or 
leasehold  ;  and  held  for  the  same  estate,  inheritance,  life,  or  years, 
as  the  commons  for  which  they  are  given  in  exchange.  It  is  also 
said  to  be  an  injury  to  a  third  parish,  which  cannot  be  intended 
to  be  the  operation  of  any  legislative  act.  But  the  fact  is  other- 
wise. The  duke  and  the  commoners  might  have  done  the  same 
thing,  without  any  interposition  of  the  legislature.  The  alteration 
that  has  happened  flows  from  the  nature  of  property  and  the  rights 
of  the  parties.  All  property  is  liable  to  variations  in  point  of 
uralue,  in  maritime  counties  especially.  So,  in  others,  the  value 
may  be  enhanced  or  lessened,  annihilated  or  new  created,  by 
culture  or  neglect,  by  pulling  down  ancient  buildings  or  by  erect- 
ing new  ones :  Yet  that  is  no  injury  to  the  parish,  though  the 
taxes  thereby  become  heavier  on  the  rest  of  the  parishioners,  and 
the  hardship  complained  of  is  at  least  problematical.  It  may  be 
doubted,  whether  S.  M,  will  sufler  more  by  losing  a  tax  upon 
lands  with  which  it  has  no  concern,  and  in  which  it  has  no  longer 
any  interest,  or  R,  by  enhancing  the  rate  of  its  assessments,  at 
the  same  time  that  the  land  is  now  turned  into  severalty,  which 
will  employ  more  hands,  and  consequently  breed  more  paupers : 
and  THE  Court  being  of  opiniim  that  these  lands  were  rateable  in 
the  parish  of  A.,  the  rule  for  a  new  trial  was  discharged. 
Where  by  ana.  97.  Rex y.  Page  (a),  H.T.  S2  G. S.  ^T.R.  54fS.-- The  defend- 
^S^^onMiibe   ^^^  having  been  rated  towaiuls  the  relief  of  the  poor  of  the  parish 

•nUtied  to  a  toll  ^^  ^'  ^^^^  ^^^  ^^'^^  ®^  ^^^  navigation  of  the  river  AT-,  at  S.^.  6*.  8d. 
of  4«.  per  ton  after  the  rate  of  Wd.  in  the  pound  on  the  sum  of  400/.,  appealed 
for  goods  car-  to  the  Sessions,  where  the  rate  was  confirmed,  subject  to  the  opi- 
ned from  A  to  uion  of  this  Court  on  the  following  case  :  —  By  an  act  1  G.  1.  c.24. 
to  A  an"  to  a  f®'  making  the  river  Kennet  navigable  from  Reading  to  Nevobury, 
proportionable  *"*  ^^®  county  of  Berks,  it  is  enacted,  •*  that  in  consideration  of 
■umforanylen  **  the  great  charges  and  expences  the  undertakerrs  would  be  at, 
distance ;  and  «<  not  only  in  making  the  river  navigable,  but  also  in  repairing,  &c. 
i^alto  enabled  <•  the  works,  weirs,  locks,  &c.  it  shall  be  lawful  for  the  uiidttr- 
tu^f^Lu^  "  takers,  &c.  from  time  to  time,  and  at  all  times  thereafter,  to  ask, 
lection;  the'  **  demand,  &c.  for  all  and  every  such  goods,  &c.  that  should  be 
tolls  for  goodi  "  carried  or  conveyed  up  or  down  the  river  Kennet  between 
carried  the  •<  Reading  and  Nevobury,  the  rates  and  duties  thereafter  men« 
r^*A*^*^  "  tioned,  and  that  such  place  or  places  adjoining  to  the  river  as 
^J^l^^^  •*  the  undertakers,  &c.  should  think  fit,  viz.  for  every  ton  weight 
B  though  in  **  of  goods,  &c.  that  should  be  carried  or  conveyed  in  any  lK>at, 
Utii  they  are  ^^  barge,  or  vessel,  up  the  river  Kennet  from  Reading  to  Newbwy, 

(a)  See  Rex  v.  Nicholson,  ooiT,  pL  102.  Rex  r.  Mitton,  pott,  pi.  107.  Bci  p. 
Neir  Hirer  Company,  po$i,  pi.  331. 
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*<  or  down  the  riTer  from   Neodntry  to   Readings  any  sura  not  collected  in  s 
"  exceeding   four  shillings;    and   so    proportionably   for  every  p*ri»h between 
"  greater  or  less  weight,  or  for  a  less  distance  of  place,  to  or  from  A""*^  ^' 
<*  which  any  goods,  he.  should  be  carried,  &c. ;  and  in  case  of  tolls  b«»ii 
''.refusal,  neglect,  or  denial  of  payment  on  demand  of  the  several  due  where  the 
'*  rates,  &c.  the  undertakers,  &c.  or  such  other  persons  as  they  voyage  is  com. 
"  should  appoint  respectively,  should  and  might  sue  for  the  same  pleted.    See  R. 
**  by  action  of  debt  or  upon  the  case  in  any  court  of  record,  or  ^  Suffordshire 
•  detain  or  make  stay  of  any  g'oods,  or  any  vessel  carrying  such  ^\\^\^  ' 
'  goods,  for  which  the  rates  and  prices  ought  to  be  pafd,  until 

diey  were  satisHed,"  &c.     By  another  act,  7  G.  1.  afler  reciting 
that  doubts  had  arisen  since  the  passing  of  the  former  act,  whether 
the  undertakers  were  by  the  said  act  empowered  to  carry  the 
navigation  further  than  to  the  end  of  the  borough  of  Nembury^ 
they  were  empowered  to  make  the  river  navigable  from  the  wharf 
or  common  landing-place  "  in,  at,  or  near  Reading,  to  a  place 
''  called  the  Hospital,  in  the  borough  of  Nevobury,  under  such 
"  authorities,"  &c.  as  were  contained  in   the   former  act.    Bv 
another  act,  3  G.  2.  the  undertakers  and  proprietors  were  enabled 
to  <*  seize,  distrain,  or  detain  any  boats  in  case  of  non-payment  of 
"  the  tolls,  and  to  cause  the  same,  &c.  so  distrained  to  be  ap- 
*^  praised  and  sold.'*     The  length  of  the  navigation  from  Reading 
to  Newbury  is  eighteen  miles  and  two  furlongs ;  IV2  yards  of  which    " 
are  in  the  parish  of  Netobury,  bein^  the  termination  of  the  naviga- 
tion.    The  navigation  passes  in  its  course  through  part  of  the 
respective  parishes  of  Netvbury,  Thatcham,  Midgham,  Brimpion, 
WoMampton,    Padworth,    Aidermastonf    BurgAfield,    TUchurst, 
St.  GUeSt  and  St.  Marys  in  Reading.     The  net  amount  of  the 
tolls,  arising  from  the  tonnage  upon  the  whole  navigation,  is  of 
the  annual  value  of  1000/.;  which  arises  as  follows:    viz.  400/. 
on  the  upward-bound  goods  carried  up  from  Reading  to  Newbury, 
and  landed  or  unladen  in  the  parish  of  Nevobury  ;  4O0/.  on  goods 
laden  at  and  carried  down  from  Newbury  to  Reading  ;  and  200/. 
on  goods  that  pass  only  part  of  this  navigation,  and  which  never 
come  within  the  parish  of  Newbury.     All  the  tolls  in  respect  of 
this  navigation  are  collected  at  Alaemuuton  lock,  in  the  parish  of 
Padworth,  about  the  midway  between  Newbury  and  Reading,  by 
the  agent  of  F*  Page,  the  appellant,  and  have  been  there  collected 
ever  since  the  5th  of  February  last.     By  the  rate  in  question  the 
appellant  is  rated  to  the  whole  amount  of  the  tolls  arising  from 
ue  tonnage  of  goods  carried  on  the  navigation  from  Reading  to 
NewburVf  and  landed  at  the  basin  in  the  parish  of  Newbury.  — 
Lord  Iubnyon  C.  J.    This  case  does  not  admit  of  much  doubt, 
whether  it  be  considered  on  grounds  of  policy,  on  the  words  of 
thtt  act  of  parliament,  or  on  authorities.     By  the  terms  of  this  act 
of  parliament,  a  toll  of  4a.  per  ton  is  imposecl  on  all  goods  carried 
«p  the  river  Kennet  from  Heading  to  Newbury  ;  that  toll  of  4*.  is 
oae  integral  toll  for  that  integral  voyage.    The  case  states,  that 
ttany  barges  are  navigated  on  this  river ;  some  of  which  perform 
the  whole  voyage  i^p  to  Newbury,  some  the  whole  voyage  down 
to  Readings  and  some  intermediate  voyages :  and,  in  ascertaining 
this  rate,  Uie  Sessions  expressly  state,  that  the  rate  is  imposed  oil 
the  appellant  in  respect  only  of  the  tolls  which  are  received  for 
Eoods  carried  up  the  whole  navigation  from  Reading  to  A^eto6ttrt|. 

ilie  cases  which  have  been  cited  do  not  bear  upon  the  f teMfCil^ 
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In  the  Hatnptott  Wick  case,  tlie  rate  was  on  a  piece  of  ground 
adjoining  tne  river  which  was  vised  as  a  towing-path.  There  the 
court  Itad  no  difficulty  in  saying  that  the  occupier  ought  to  be 
rated  for  it,  because  he  was  in  the  possession  of  land  yielding 
an  annual  profit.  In  Res  v.  Cardingtony  it  was  stated,  that  the 
tolls  became  due /or  passing  through  every  sluice  :  that  therefore 
was  a  local  toll,  payable  at  the  place  where  the  sluice  was  erected. 
In  the  Aire  and  Colder  case,  no  integral  toll  was  imposed  for  the 
whole  navigation,  but  a  proportiohable  toll  according  to  the  dis- 
tance which  each  vessel  should  go,  at  so  much  per  mile :  there  it 
was  sufficient  to  say  that  something  was  due  at  the  extreme  parishes, 
for  which  the  undertakers  were  there  rateable,  without  entering 
into  the  quantum  of  the  rate.  It  was  not  necessary  there  to  de- 
termine whether  any  thing  were  due  vet  the  intermediate  parishes, 
because  the  tolls  became  due  at  so  much  per  mile  ;  it  will  be  suffi- 
cient to  decide  that  question  whenever  it  arises.  But  arguments  of 
policy  and  justice  have  been  now  urged ;  and  it  has  been  said, 
that  the  tolls  should  be  considered  to  be  due  in  each  parish  in 
respect  of  the  quantity  of  land  occupied  by  the  navigation  :  but 
hard  would  be  the  lot  of  the  officers  who  are  to  make  the  rates  in 
these  several  parishes ;  they  would  have  to  measure  not  only  the 
lengtli  but  tl}e  breadth  of  the  navigation  in  each  respective  parish, 
and  to  ascertain  with  precision  the  exact  quantity  of  land  covered 
with  water  :  those  difficulties  would  be  insuperable ;  and  it  would 
be  in  vain  to  think  of  rating  at  all,  if  such  were  the  rule.  In- the 
(a)  Dougl.  305.  case  of  Putney  Bridge  (a),  the  toll  was  not  apportioned  in  respect 

of  the  quantity  of  land  over  which  the  turnpike  road  led,  but  the 
toll  was  collected  on  the  spot  where  it  was  held  rateable*  The 
ground  on  which  my  opinion  proceeds,  is,  that  where  a  person  has 
a  valuable  interest  in  any  parish  or  township,  he  ought  to  con- 
tribute towards  the  relief  of  the  poor  in  that  parish  in  proportion 
to  such  valuable  interest.  Here  the  appellant  was  rated  in  respect 
of  those  tolls  only  which  became  due  at  Netobury,  the  place  where 
the  navigation  finishes,  and  where  the  goods  were  delivered.  But 
it  is  said,  that  they  were  not  in  fact  collected  in  Newbury ,  and  that 
they  became  due  where  they  were  collected,  the  proprietor  having 
power  by  the  act  of  parliament  of  appointing  the  place  of  collec- 
tion where  he  pleases ;  but  certainly  there  is  no  justice  in  that ;  for 
the  proprietor  might  appoint  a  place  of  collection  not  in  any  parish 
through  which  the  navigation  passes.  What  was  said  by  my 
brother  Buller  in  the  Hampton  Wick  case,  that  the  tolls  ivhich 
became  due  in  Hampton  Wick  could  not  have  been  rated  in  London 
if  the  corporation  had  chosen  to  receive  them  at  Guildhall,  is  an 
answer  to  this  part  of  the  argument.  And  indeed  it  might  as 
well  6e  contended,  that  an  estate  is  rateable  where  the  steward 
thought  proper  to  receive  the  rents.  I  am  therefore  clearly  of 
opinion,  that  the  justices  in  their  Sessions  have  done  right  in  con- 
firming this  ratey  by  which  the  appellant  is  assessed  only  for  those 
tolls  which  became  due  at  Netobury  in  respect  of  the  integral 
Toyage  from  Reading  to  that  place :  but  I  desire  that  this  opi- 
nion maj  not  be  applied  to  other  cases,  where  the  undertakers 
of  a  navigation  are  entitled  to  so  much  per  mile  for  intermediate 
voyages.  —  Ashhurst  J.  It  being  stated  in  the  case  that  the 
annual  value  of  the  tolls  for  the  whole  navigation  is  1000^»  400/. 
of  which  arise  for  the  entire  voyage  ending  at  Newbury^  I  have  no 


Sect,  i.]     in  what  place  property  shall  be  rated.  69 

difficulcj  in  saying  tliat  the  latter  tolls  became  due.  at  Newbury 
the  instant  the  goods  are  landed  there.  Though  the  proprietor 
on  this  navigation  may,  for  his  oirn  convenience,  appoint  any 
place  on  the  side  of  the  river  to  collect  the  tolls,  and  though  in 
fact  they  are  collected  out  of  the  parish  of  Nevoburify  yet  they 
become  due  at  the  place  where  the  goods  are  landed.  The  case 
of  Rivers  v.  Page^  which  was  cited,  I  think  must  have  proceeded 
on  some  other  ground  than  that  stated.  I  do  not  see  how  the 
owner  of  the  navigation  could  distrain  for  the  toll  till  it  became 
due ;  and  the  toll  did  not  become  due  till  the  voyage  was  com- 
pleted. But  here  I  think  that  the  appellant  should  be  rated  for 
400/.  in  Netobur^f  because  tolls  to  that  amount  annually  become 
due  in  that  parish.  —  Buller  J.  Two  objections  have  been  made 
against  this  rate  ;  if  either  of  them  be  well  founded,  the  appellant 
must  succeed*  First,  That  the  tolls  ought  to  be  rated  according 
to  the  proportion  of  the  navigation  in  each  parish ;  or,  secondly, 
that  they  should  be  rated  at  Aldermastotit  where  they  are  received, 
for  which  reason  it  has  been  argued  that  they  become  due  there. 
But  under  the  express  words  of  this  act  of  parliament  the  pro- 
prietor may  appoint  what  place  he  chooses  from  time  to  time ; 
and  therefore  it  would  be  very  inconvenient  to  fix  that  as  the 
place  in  which  they  should  be  rated.  The  true  question  here  is, 
ss  it  was  in  the  Aire  and  Colder  navigation.  Where  did  the  tolls 
become  due  ?  At  common  law  there  could  be  no  doubt  about  this 
question ;  for  if  the  goods  be  not  carried  to  the  place  of  destin* 
ation,  the  captain  of  the  vessel  is  not  entitled  to  any  freight ;  for 
this  reason,  chat  he  has  not  performed  his  contract ;  he  must  go 
to  the  port  of  delivery  before  he  is  entitled  to  any  thing.  If  that 
be  so  at  common  law,  it  becomes  necessary  to  inquire  whether  this 
act  of  parliament  has  made  any  difference  in  this  case.  The  sta- 
tute gives  the  proprietor  of  the  navigation  a  toll  of  ^s.  per  ton  for 
goods  carried  from  Readinfr  to  Newbury ;  and  gives  him  the 
power  of  collecting  those  tolls  where  he  pleases.  But  that  does 
not  alter  the  contract  between  the  owner  of  the  goods  and  the 
proprietor  of  the  navigation :  and  though,  according  to  the  case 
of  Rivers  v.  Page^  the  tolls  may  be  demanded  before  the  voyage 
is  performed,  yet  if  the  voyage  be  not  afterwards  completed,  the 
0¥mer  of  the  goods  may  recover  back  the  tolls  in  an  action  for 
money  had  and  received.  The  clause  in  this  act  enabling  the  pro- 
prietor to  collect  the  tolls  in  any  place  he  chooses,  was  introduced 
for  his  benefit ;  but  still  the  tolls  must  be  demanded  according  to 
the  rules  of  law  respecting  the  carriage  of  goods  from  one  place 
to  another.  This  case  falls  directly  within  the  principle  of  that  of 
the  Aire  and  Colder  ;  where  it  was  held,  that  the  tolls  ought  to 
be  rated  in  the  parish  where  they  become  due ;  and  that  is  the 
place,  of  delivery.  In  the  report  of  that  case  it  is  stated, 
that  the  undertakers  were  entitled  to  tolls,  '*  acconling  to  the 
**  distance  which  such  goods  should  be  carried ;"  that  is,  the 
whole  voyage :  according  to  my  recollection,  the  act  of  parlia- 
ment in  that  case  did  not  say  that  the  undertakers  should  be 
entitled  to  so  much  for  each  mile ;  and  though  an  act  does 
mention  the  rate  per  mile,  it  is  only  used  as  the  means  of  ascer- 
taining what  is  due  for  the  whole  voyage ;  for  the  toll  cannot  be 
ciue  till  the  voyage  be  completed.  —  Grose  J.  The  short  question 
is,  Whether  this  property  be  liable  to  be  rated  in  Nevobury  ?  vfVucVv 
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depends  on  this.  At  what  place  are  the^  toifs  to  be  considered  as 
property  ?  Most  clearly  at  the  place  where  they  become  due  ;  and 
I  think  they  become  due  where  the  voyage  is  finished,  for  till  then 
the  carrier  could  not  recover  any  thing  at  common  law.  But  it 
has  been  said,  that  a  case  was  decided  in  the  Common  Pleas,  in 
which  it  was  held  that  a  distress  might  be  taken  for  tolls  before 
the  voyage  is  perfected :  if  such  were  that  case,  it  must  have 
been  decided  on  the  special  provision  in  this  act,  which  enables 
the  proprietor  of  this  navigation  to  collect  the  tolls  where  he 
pleases.  But  that  clause  did  not  mean  to  say  that  the  tolls  did 
not  become  due  in  law  at  the  place  wliere  the  voyage  was  com- 
pleted, and  where  the  goods  were  landed  and  delivered.  The 
observation  of  ray  brother  Butler  is  decisive  on  this  head,  that 
even  after  a  disti^ss  the  owner  of  the  goods  might  recover  back 
the  tolls,  if  the  voyage  were  not  afterwards  performed,  and  the 
goods  delivered  according  to  the  contract.  Then  it  was  argued, 
that  the  appellant  should  be  rated  for  these  tolls  at  Aldermasion, 
where  they  are  collected ;  but  if  we  should  so  determine  this  case, 
we  should  open  a  door  to  fraud ;  for  then  the  proprietor  would  fix 
the  place  of  collection  in  some  parish  where  the  poor-rates  are 
the  lightest,  which  could  not  be  within  the  meaning  of  the  act.  — 
Order  of  Sessions  affirmed. 
Ships  are  rate-  98.  Rex  v.  Whitey  T.  T.  32  G.S.  4  T.  R.  771.  — This;  was  an 
able  to  the  poor  appeal  against  a  poor-rate  for  the  town  and  county  of  P.,  in  which 
*•*?"? P*"*^'*'*  there  is  a  custom  to  rate'  personal  property.  The  defendant  was 
lonff  ^  '  ^®^®^  ^^  ^^®  usual  proportion,  on  the  sum  of  ]  3,500/.  for  his  per- 
sonal property,  which  consisted  of  certain  ships  or  vessels  em- 
ployed in  carrying  on  the  Newfoundland  trade  from  the  port  of 
P,  in  the  parish  of  St,  James*s.  It  was  contended  in  a  case  sent 
to  the  Court  of  King'«  Bench,  that  where  property  is  moveable  in 
its  nature,  it  cannot  be  determined  to  be  property  in  one  parish 
rather  than  in  another,  ^nd  that  ships  from  their  nature  could  not 
be  said  to  be  locally  situated  in  the*parish.  But  the  Court  was, 
on  this  point  of  the  case,  unanimously  of  opinion,  that  these  ships 
were  rateable  to  the  relief  of  the  poor  in  the  parish  of  St.  Jamesy 
for  that  the  port  of  P.,  which  was  stated  to  be  therein,  was  their 
home,  and  must  be  so  considered  for  the  purposes  of  the  register 
act,  26G.3»c.60. 
A  navigation  99.  Rex  v.  Staffordshire  Canal  (a),  M.  T.  40  6\3.  8  T.  R.  340.— 

act  empowered  Xlie  defendants  appealed  to  the  Sessions  against  a  rate  made  in 
to^dcTw^mudi  ^^^^^^^  ^^^  ^^^  ^^^e  relief  of  the  poor  of  the  chapelry  or  hamlet 
pw  mile  per  ton  o£  Lotoer  Mitton  in  the  parish  of  Kidderminster  in  the  county  of 
for  all  goods  Worcester ^  whereby  they  were  rated  for  **  their  basons,  towm^- 
carried  along  <*  paths,  and  that  part  of  their  canal  and  the  locks  lying  within 
theoMial:  Held  «  Lwner  Mitton,  and  for  the  tolls  and  duties  arising  therefrom  due 
JJ|J^l7J^  **  *'  X^toer  Mitton  on  1500/.  at  the  sum  of  75/. ;  for  their  lands, 
poor  for  the  '*  wharfs,  cranes,  weighing-machines,  and  timber-yards  in  their 
tolls  in  the  dif.  ''own  possession  on  12/.  at  the  sum  of  I2s.;  and  for  part  of 
fcrent  parishes  "  Jones's  land  also  in  their  own  possession  on  2/.  10*.  at  the  sum 
j^  the  tolls  "of2*.6rf."  On  hearing  the  appeal  the  Sessions  confirmed  the 
Srtfa wA«^*  rate  on  the  company  for  their  lands,  wharfs,  cranes,  weighing- 
the  respective  niachines,  and  timber-yards  in  their  own  possession  on  12/.  at  12f^ 
voyagetfiniihedi  and  for  part  of  Jones's  land  also  in  their  possession  on  2/.  10^.  at 

•  o)  Sec  Rex  v.  Nicholson,  jw*/,  pi.  102. 
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2«.6i/.  without  opposition.  Tbe  court  also  coDfirmed  the  rate  on  though  for  their 
the  company  foe  their  basons,  towing-paths,  and  that  part  of  their  own  coareiii- 
canal,  and  the  locks  Jyine  within  Looter  Milton,  and  for  jthe  tolls  ®°!f  **^^''" 
and  ^duties  arising  therefrom*  due  at  Lotoer  Miiton  on  isOOl.  at  JS»S^,5li 
751.  in  manner  foUowing,  viz.  they  confirmed  the  rate  of  75/.  upon  where  they 
the  said  150(M.,  so  far  as  respects  350/.  (part  of  the  sum  of  10,000/.  pleMed,  and 
after  mentioned)  payable  for  and  in  respect  of  the  lock-duties  on  did  in  ftct  ooU 
passing  through  the  locks  lying  within  Lotoer  Mition  hereinafter  '*fL*^2Jl 
described,  without  opposition ;  and  they  also  confirmed  the  rate  ^^ 
of  75/.  upon  the  said  1500/.,  so  far  as  respects  the  residue  of 
the  said  10,000/.  after  mentioned,  payable  tor  and  in  respect  of 
the  tolls  and  duties  due  at  Lotoer  MittoHf  hereinafter  auo*  de- 
scribed, subject  to  the  opinion  of  this  Court,  as  to  this  last  charge, 
on  the  following  case.  The  rate  was  duly  allowed  and  published.- 
Bj  an  act  of  the  6th  of  G.  3.  the  company  are  empowered  to  take 
rates  and  duties  for  tonnage  and  wharfage  for  all  goods  conveyed 
on  the  canal  not  exceeding  l^.ver  mile  for  every  ton,  and  so  in 
proportion  for  any  greater  or  less  quantity  than  a  ton ;  which 
rates  and  duties  are  directed  by  the  act  to  be  paid  to  such 
persona,  at  such  places  near  the  canal,  in  such  manner  and  under 
sach  regulations  as  the  company  shall  appoint ;  with  a  power  of 
diirtresa  in  case  of  non-payment.  It  is  further  enacted,  that  for 
the  more  easy  collecting  of  the  rates  and  duties,  the  master,  Sec. 
of  ererr  vessel  navigating  on  the  canal  shall  give  a  just  account 
in  writing,  signed  by  him,  to  the  collectors  of  the  tonnage  or 
datiea,  at  the  places  where  they  attend  for  that  purpose,  of  the 
quantities  of  goods  in  such  vessel,  from  whence  brought,  and 
where  they  intend  to  land  the  same;  and  if  such  goods  be  liable 
to  paT  diifierent  tolls,  then  such  master,  &c.  shall  specify  the 
quantidea  liable  to  the  pajrment  of  each  toll ;  and  in  case  they 
neglect  or  refuse  to  give  such  account,  or  give  a  false  account, 
or  deliver  any  part  of  their  loading  at  any  other  place  than  ia 
mentioned  in  that  account,  they  are  to  forfeit  to  the  company  10«. 
for  every  ton  of  goods  so  falsely  accounted  for,  &c.  over  and  above 
the  req>ective  rates  and  duties  payable  for  the  same,  and  recover- 
able in  the  same  manner,  Ac.  By  another  act  of  10  G.3.  the 
company  are  authorised  to  take  tonnage  proportionably  for  any 
leas  distance  than  a  mile,  which  any  commodities  shall  be  con- 
veyed on  the  canal,  to  be  collected,  recovered,  and  applied  as  the 
former  tonnage  rates ;  and  the  vessels,  &c,  passing  through  the 
two  locks  erected  between  the  river  Severn  and  the  canal  basin, 
are  to  pay  a  toll  or  lock  due  at  the  rate  of  Id,  per  ton,  in  lieu  of 
the  tonnage  of  1  ^d,per  mile  fixed  by  the  said  recited  act ;  and  the 
said  tolls  or  lock  dues  are  to  be  collected,  recovered,  and  applied 
as  before  directed,  &c.  By  the  same  act  of  the  10  G.  3.  it  is 
enacted,  that  the  shares  of  the  company,  which  by  the  former  act 
the  proprietors  held  in  the  nature  of  real  estates,  shall  be  deemed 
personai  estates,  &c.  The  lock  dues  received  by  the  company  in 
the  last  year  for  boats  and  other  vessels  passing  through  the  said 
two  locks,  which  locks  are  locally  situated  in  the  hamlet  of  Lower 
MUtonj  amounted  to  350/.  The  tonnage  of  the  goods  brou^^ht  in 
bo^  down  the  canal  and  landed  at  Stourport,  which  is  m  the 
hamlet  of  Lotoer  Mitton,  and  the  termination  of  the  canal,  or 
transhipped  therefrom  on  board  canal  boats  to  Severn  barges^ 
amounted  in  the  year  1798  to  9650/.,  making  tc^etVieT  V\\\i  \\ie 
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said -350^  the  sam  of  10,000^9  which  sum  of  9650^.  arose  in  the 
following  manner ;  viz.  [Here  the  case  set  forth  the  different  sums 
received  for  the  tonnage  of  goods  taken  in  at  different  places  on 
the  canaly  showing  how  much  the  tonnage  amounted  to  in  each 
parish,  reckoning  by  the  number  of  miles  that  the  canal  passed  in 
the  several  parishes ;  according  to  which  mode  of  calculation,  by 
the  mile,  a  very  small  part  of  the  toll  arose  in  Lower  MiUon,'\ 
But  the  said  sum  of  9650/.  was  not  received  by  the  company  at 
Lotoer  MUtoriy  but  at  the  several  places  where  the  goods  were 
shipped.     The  expences  of  repairing  the  bason  and  that  part  of 
the  canal  which  lies  within  the  hamlet  amount  annually  to  540/. 
Other  parts  of  the  canal  and  basons  lying  out  of  the  hamlet  are 
also  repaired  at  a  great  annual  expence ;  and  the  repair  of  every 
part  contributes  to  the  profits  and  use  of  the  whole  canal.    The 
dividends  per  share  of  each  proprietor  of  the  canal  for  the  year 
1798  amounted  to  32/.  clear  of  all  expences  and  deductions.     The 
agents  of  the  company  on  receiving  accounts  in  writing  of  the 
quantities  of  goods  which  are  in  each  vessel,  and  of  the  places  where 
Uie  same  are  intended  to  be  landed,  in  the  manner  required  by  the 
first  act,  deliver  permits  to  the  master,  &c.'of  every  .such  vessel, 
Sic*  to  navigate  the  same  accordingly  upon  the  canal.     The  com- 
pany are  not  carriers  upon  the  canal,  nor  the  owners  of  any  of  the 
vessels  employed  thereon  ;  and  the  payment  of  the  tolls  on  goods 
carried  on  tlie  canal  is  by  the  direction  of  the  company  made  to 
their  agents  at  the  places  where  such  goods  are  laden  or  sliipped ; 
and  the  company  consider  such  places  as  the  places  at  which  they 
become  due  under  the  act.     The  land  used  in  the  canal,  the 
towing-paths,  and  basons  lying  in  the  hamlet  of  Lower  Mittont 
measure  8a.  2r.  13/7. ;  and  the  land  used  in  the  whole  of  the  canal 
towing-paths  and  oasons  measure  370a.  2r.  lip.    The  length  of 
the  whole  canal  is  46  miles  and  a  half,  amounting  to  81,840 
yards ;  1367  yards  of  which,  including  the  length  of  the  bason, 
4        and  measuring  to  the  Severn  lock,  being  the  termination  of  the 
canal,  lie  in  the  hamlet  of  Lower  Milton  ;  so  that  that  part  of  the 
canal  which  lies  within  the  hamlet  bears  to  the  whole  length  of  the 
canal  the  proportion  of  about  one  to  sixty.  —  Lord  Kenton  C.  J. 
I  consider  that  this  case  is  brought  forward  to  give  us  an  oppor- 
tunity of  reviewing  the  opinions  we  delivered  in  the  former  cases 
that  have  been  alluded  to :  but  on  reconsideration,  I  do  not  see 
any  reason  to  induce  me  to  change  the  opinion  I  then  gave.     In 
the  first  of  those,  R*  v.  The  Undertakers  of  the  Aire  and  Colder 
Navigation^  which  was  decided  soon  after  1  came  into  this  Court, 
though  it  differs  from  the  present  case,  some  rules  were  established 
applicable  to  this  case.     But  I  cannot  distinguish  the  other  case, 
{a)AnUt  pl.  97.   R,  v.  Page  (a),  from  the  present  in  principle  and  in  substance,  though 

there  are  some  nice  distinctions  between  them.  And  if  the  rules 
there  laid  down  had  occasioned  any  great  inconvenience,*  the 
parties  interested  have  had  in  the  interval  of  several  years  many 
opportunities  to  apply  to  the  legislature  for  a  remedy :  but  no 
application  of  that  kind  having  been  made,  I  presume  that  no  in- 
convenience has  resulted  from  those  determinations.  This  does 
not  appear  to  be  a  contest  between  the  parishes  through  which 
the  canal  passes  and  the  company  of  proprietors,  but  the  company 
are  struggling  against  the  rate  altogether.  To  this  company  in- 
deed, as  well  as  to  others  of  the  same  kind,  the  public  are  much 
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indebted  for  their  undertakings :  but.  they  ought  to  contribute  to 
the  relief  of  the  poor,  in  common  with  the  owners  of  all  'other 
species  of  property,  in  proportion  to  the  profits  that  they  acquire. 
As  the  company  have  objected  to  the  present  mode  of  ratings 
I  am  anxious  to  know  what  other  mode  they  would  substitute 
for  it :  on  this  pointy  however,  their  counsel  have  left  me  in 
great  doubt.      They  give  me  the  choice  of  two  modes ;  they 
wiah  the  company  either '  to  be  rated  for  the  whole  in   the 
parish  where  the  tolls  are  received,  or  for  the  different  parts 
in   the  different  parishes  through  which   tlie  canal   passes,  in 
proportion  to  the  number  of  miles  in  each  parish:   but  they 
have  not  named  that  mode  on  which  they  choose  to  rely.  I  rather 
think  that  they  would  not  be  satisfied  with  the  first  of  those  me- 
thods ;  because,  after  receiving  the  tolls  in  one  parish  for  the 
whole  voyage,  it  is  too  much  to  say  that  the. company  should  re- 
tain them  in  the  event  of  the  owners  of  vessels  not  being  able  to 
go   the  whole  voyage,  either  on  account  of  the  locks  being  out 
of  repair,  the  banks  eiving  way,  or  any  other  accident  ot  that 
kind.    It  is  not  therefore  the  most  convenient  place  to  rate  the 
tolls  where  they  are  -collected.    Then  it  is  said  that  the  other 
mode  of  rating  aliould  be  adopted,  because  the  land  over  which 
the  canal  passes  was  before  rateable  to  the  poor,  in  respect  of  its. 
produce.     But  insuperable  difficulties  occur  to  this  mode.    It  b 
admitted  that  all  property  should  be  rated  to  the  poor  according 
to  its  meliorated  state :  but  on  account  of  the  difference  of  ex- 
pence  attending  the  cutting  of  a  canal  in  flat  and  hilly  countries, 
it  is  almost  impossible  to  ascertain  the  precise  d^ree  in  which 
the  property  is  meliorated  in  each  particular  parish.    The  bar  are 
already  in  possession  of  the  reasons  which  we  gave  in  the  case  of 
R*  V.  JPage^  and  therefore  it  is  not  necessary  to  repeat  them.    It 
seems  to  me,  after  reviewing  the  whole  of  the  subject,  and  con- 
sidering which  is  the  most  eligible  mode  of  rating  the  property  in 
question,  that  the  mode  adopted  below  is  that  which  approaches 
nearest  to  justice.    It  sufficient  therefore  to  say*  that  I  continue 
to  think  that  the  case  of  R.  v.  Page  was  rightly  decided,  and  as  I 
cannot  distinguish  this  case  from  that  in  principle,  the  present 
rate  must  be  confirmed.  —  Gross  J.    The  great  object  in  this 
case  is  to  find  out  the  true  principle  according  to  which  the  tolls 
ought  to  be  rated.     This  very  point  was  much  considered  in  the 
case  R.  v.  Page,  where,  after  the  best  consideration  that  I  could 
give  to  the  subject,  it  appeared  to  me  that  tolls  of  this  kind 
should  be  rated  where  they  become  due  :  and  I  cannot  on  recon- 
ttderation  discover  any  other  mode  of  rating  less  exceptionable 
than  that.     That  mode  may  possibly  be  liable  to  some  objec* 
don,  and  so  is  every  other  mode  that  has  been  suggested :  but 
that  mode*appears  to  be  most  consistent  with  the  justice  of  the 
case»  and  to  be  attended  with  fewer  difficulties  and  objecticMM 
than  any  other,  and  it  is  not  inconsistent  with  any  clause  in  the 
act  of  parliament  by  which  the  tolls  are  imposed.    The  Lord 
Chief  Justice  has  stated  his  objections  to  both  the  modes  of  rating 
proposed  by  the  company ;  and  I  entirely  agree  with  his  Lordship 
on  those  points.    -In  answer  to  one  argument  at  the  bar,  that  the 
money  was  not  paid  for  the  tonnage,  but  for  the  permit  to  pass  on 
the  navigation,  it  is  sufficient  to  refer  to  the  act  of  parliament, 
which  empowers  the  company  to  take  for  tonnage  for  a\\  gooAa 
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conveyed  on  the  canal  such  rates  and  duties,  &c.  not  exceeding 
1^  per  mile  for  every  ton  :  the  rates  therefore  are  not  payable 
until  the  goods  are  conveyed,  for  until  they  are  conveyed,  it  is 
impossible  to  say  how  much  will  become  due.     For  though  the 
money  may  be  paid  in  advance  for  the  convenience  of  the  com- 
pany, in  many  instances  it  must  be  returned  if  the  voyage  cannot 
be  completed,  because  until  the  voyage  is  completed  no  money 
becomes  due  under  the  act  of  parliament.     On  the  whole,  there- 
fore, I  think  that  the  niode  of  rating  adopted  in  the  case  of  R.  v. 
Paget  which  seems  less  objectionable  than  any  other,  ought  to  be 
adopted  in  the  present  case.  — Lawrence  J.  The  company,  who 
object  to  the  present  mode  of  rating,  say  that  they  should  be 
rated  for  the  tolls  either  in  the  parish  where  they  are  collected,  or 
in  the  several  parishes  through  which  the  canal  passes,  according 
to  the  distance  in  each.     Their   counsel  would  not  absolutely 
choose  the  first ;  they  seemed  rather  to  prefer  the  latter  mode. 
But  considering  that  this  is  a  rate  on  toUsf  the  proprietors  of  Che 
tolls  must  be  rated  either  in  the  parish  where  the  tolls  become 
due,  or  in  that  where  they  are  received :  but  I  think  they  cannot 
be  rated  in  the  parish  wnere  they  are  actually  collected,  because 
many  cases  may  be  put  in  which  the  tolls,  though  received,  must 
be  returned  to  the  owners  of  the  goods.     Therefore  it  seems  to 
me  that  the  tolls  should  be  rated  in  the  parish  where  they  become 
due,  that  is,  wliere  the  voyage  is  complete ;  and  what  was  said  by 
Mr.  J.  BuUer  in  giving  his  opinion  in  R.  v.  Page^  comparing  this 
to  the  case  of  a  carrier,  deserves  great  weight.     But  it  has  been 
argued  that  this  resembles  the  case  of  R.  v.  Cardington,  where 
the  tolls  became  due  on  passing  the  sluice :  but  it  must  be  re« 
membered  that  there  the  toll  was  paid  for  the  use  of  Uie  lock ; 
and  if  the  owner  of  the  vessel,  after  paying  the  toll,  had  been  pre- 
vented pursuing  his  voyage,  he  could  never  have  recovered  back 
his  money  because  he  had  had  the  use  of  the  lock.     Nor  is  this 
like  the  case  of  a  turnpike ;  for  there  the  tolls  are  paid  for  the  be- 
nefit of  the  public,  and  not  for  the  use  of  any  individuals,  and 
those  tolla  are  not  the  subject  of  taxation  within  the  statute  of 
43  Eliz. ;  there  also  the  money  is  paid  for  the  privilege  of  i^^s^ng 
through  the  gate,  and  the  party  having  once  paid  it  cannot  under 
any  circumstances  recover  it  back  again.     It  seems  to  me,  there- 
fore, that   this  question  was  very  rightly  settled  in  R,  v.  Page, 
which  case  cannot  fairly  be  distinguished  from  the  present. — 
Le  Blanc  J.     This  is  a  rate  on  tolls,  and  not  on  land.     It  is  ad- 
mitted that  tolls,  as  such,  are  rateable  property,  and  that  such 
property  is  rateable  in  the  parish  where  it  arises ;  now  it  was  de- 
cided in  R,  v.  Cardington,  and  in  other  cases,  that  by  this  ex- 
pression, where  it  arises,  we  are  not  to  understand  ^he  parish 
where  the  tolls  are  actually  received,  but,  the  parish  where  they 
become  due.     The  question  then  in  this  case  is.  Where  do  these 
tolls  become  due  or  payable?     It  has  been  said  that  the  tolls  are 
not  paid  to  the  company  in  respect  of  a  contract  for  the  carriage 
of  goods,  but  for  the  privilege  or  liberty  of  carrying  goods  on 
their  navigation  :  but,  in  each  instante,  it  is  an  entire  contract  to 
pay  so  much  for  the  liberty  of  carrying  goods  for  a  certain  space 
along  the  canal,  and  until  the  contract  on  the  part  of  the  cora- 
P*»y>  giving  the  privilege  of  carrying  the  goods  on  their  naviga- 
tioD^  is  performed,  nothing  becomes  due  to  them.    If  the  contract 
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be  for  the  liberty  of  sending  goods  the  whole  length  of  the  navi- 
gation, the  contract  is  not  performed  on  their  part,  and  nothing 
becomes  due  to  them  for .  tolls  until  the  goods  are  conveyed  to 
Siourpari .-  if  the  contract  be  for  the  privilege  of  conveying  goods 
au  intermediate  voyage,  to  some  place  short  of  the  whole  distance, 
the  tolb  do  not  become  due  until  such  shorter  voyage  is  per- 
formed. But  this  very  question  has  been  already  determined  in 
the  case  so  frequently  alluded  to,  R.  v.  Page ;  and  unless  the  Court 
felt  that  there  were  some  strong  objections  to  the  mode  of  rating 
adojfted  in  that  case,  that  decision  ought  to  govern  the  present 
case.  Now  no  mode  of  rating  these  tolls  more  consistent  with 
justice  or  with  policy  than  the  rule  there  adopted  has  been  pointed 
out.  The  counsel  for  this  company  have  indeed  contended  that 
this  case  is  distinguishable  from  that  in  this  respect,  that  there 
the  toll  was  limited  at  a  gross  sum,  4«.  per  ton,  for  the  whole  voy- 
age, and  so  proportionabiy  for  a  greater  or  less  distance,  ^ereas 
here  the  toll  is  \^d*  per  ton  per  mile :  but  there  is  not  in  reason 
any  distinction  between  the  two  cases  on  that  account ;  in  the  one 
case  as  well  as  in  the  other  the  rate  of  tonnage  is  calculated  at  so 
much  per  mile.  Not  being  able,  therefore,  to  distinguish  that 
case  from  the  present,  nor  seeing  any  ground  on  which  I  can  say 
that  that  decision  is  not  consistent  with  the  rules  of  law  or  public 
policy,  I  am  of  opinion  that  the  order  of  Sessions  must  be  con- 
firmed.—  Pbr  Curiam  :  Order  of  Sessions  confirmed.      " 

100^  Rex  V.  Leeds  Canal,  T.  T.^G.S.  5 East, S25.  — The  Wbera^oods 
defendants  appealed  to   the  Sessiims  against  a  rate  made   in  tt«cwiwd 
December  last  for  the  relief  of  the  poor  of  the  township  of  Ha-  feSStSL^ 
kergham  Eaves  in  tliat  countv,  whereby  they  were  rated  for  a  ^^^  qq^  ^ 
warehouse  and  land  occupied  with  it  9s.  6d.  and  for  the  rates,  which  is  by  ft»- 
toUsf  and  duties  arising  from  the  navigation  to  the  said  company  tuts  ezanpicd 
within  the  said  township  of  Habergham  Eaves,  HOl.,  being  a  rate  ^'^  ^^S 
made  upon  the  sum  of  1352/.  12*.  4rf.    On  hearing  the  appeal  J|?Se'toISlS 
the  Sessions  confirmed  the  rate,  subject  to  the  opinion  or  this  ^^  ^^^^^  j^g^ . 
Court  as  to  the  last  charge,  to  which  the  appellants  confined  their  Uumgh  tfie 
objections,  on  a  case,  stating  in  substance,  ihat  the  rate  was  duly  voyage  happen 
allowed  and  published.    That  by  stat.  10  Geo.  S.  the  incorporated  ^  finish  on  the 
company  of  proprietors  of  the  canal  navigation  firom  Leeds  to  u^S^^J,- 
Liverpool  were  enabled  to  make  a  navigable  canal  from  Leeds  to  toUs  become 
Unermnd^  and  to  take  a  certain  sum  per  mile  for  the  tonnage  and  due  and  are  r»- 
whartage  of  goods  navigated  thereon,  and  so  in  proportion  for  ceiTed,yetUie 
any  greater  or  less  quantity  than  a  ton ;  which  rates  were  to  be  <*™|^  company 
paid  to  such  persons  at  such  places  near  the  canal,  in  such  man-  J^J^  ^J^J^ 
ner,  and  under  such  regulations,  as  the  company  should  appoint,  n,^  ^^i^  p,^ 
It  was  also  enacted,  "  that  the  said  tolls,  rates,  and  duties  should  portion  of  Um 
"  at  all  times  thereafter  be  exempt  Jrom  the  payment  of  any  taxes,'  tolls  as  accrued 
"  ratesy  assessments,  or  impositions  whatsoever,  any  law  or  statute  '»  respert  of  the 
"  to  the  contrary  notwitnstanding,  other  than  such  taxes,  rates,  Seu^emoSd 
"  and  assessments  as  the  land  which  should  be  used  for  the  purpose  lin^?"  A^iSe 
**  of  the  said  navigation  would  have  been  subject  to  if  this  act  had  toll  aridDg  in 
*'  not  been  made**'    By  another  act  of  the  23  Geo.S.  incorporat-  req>ectof8o 
ing  the  said  canal  navigation  with  the  river  Douglas  navi^tion,  much jpn-  ton 
which  had  been  made  navigable  under  the  authority  of  an  act  J^ed'only  for 
psssed  in  the  6  Geo.  \.,  and  then  purchased  of  the  proprietors  of  ^  many  milct 
the  said  river  navigation  by  the  Leeds  and  Liverpool  Canal  Com-  ia^ka\sw^ 
pany,  it  is  enacted,  *'  that  the  severai  navigations,  cuts>  ot  caxuX%>  "««««%  caxtm^ 
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along  the  uncz-  <<  and  every  part  thereof,  and  the  said  tolls,  rates,  and  duties  to  be 
empted  line.        <•  token  Upon  the  same,  or  any  part  thereof,  under  the  authority 

Mt  diTJrtTthit  "  ^^  ^^^^  ^'  ®*^^*^'  °^  '^®  aforesaid  aqts,  should  at  all  tiroes  be 
the  tolls  should  "  exempt  Jrom  the  payment  of  any  taxes,  rates,  assessments,  or  im- 
be  exempt  from  ''  positions  tohatsoever,  other  than  and  except  such  taxes,  rates,  and 
any  taxes,  rates  **  assessments  as  the  land  tohich  had  been  or  should  be  used  for  the 
&c.  other  than     a  purposes  of  such  navigations,  cuts,  or  canals  xjoere  or  xoould  have 

whwTshS^ld*^  "  ^^^  ^ki^^  ^o  if  '^**  ^^  ^^  ^0*  **^  ^^^^  •  *"^  ^''^^  8"ch  na- 
be  used  for  the  "  vigations,  cuts,  or  canals,  should  not  be  subject  or  liable  to  the  pay- 
purpose  of  the  "  ment  of  any  taxes,  rates,  and  assessments,  save  and  except  toch 
navigation  *<  taxes,  rates,  and  assessments  as  had  been  and  then  were  usually 

would  have  a  charged  and  assessed  thereon,  any  law  or  statute  to  the  contrary 
i*?Se  M^^hud  *^  **  notwithstanding.  But  nothing  in  this  clause  to  exempt  any  quay, 
not  been  made  •  "  wharf,  warehouse,  or  other  house,  from  the  payment  of  any  taxes, 
that  goes  to  ex-'  *-  rates,  or  assessments.  And  it  is  enacted,  that  the  clause  in  the  said 
empt  the  tolls  **  act  10  Geo.  3.  exempting  the  tolls,  rates,  and  duties  arising  from 
quk  tolls  altoge-  u  the  said  canal  from  assessments  should  be  repealed."  The  said 
Stw/i  *oecf  ^^*"™*^  navigation  was  completed  under  these  acts  and  another  act 
of  theTincKi  ®^  ^®  30 G. 3.  from  Leeds  to  IVanUss  Banks,  a  distance  of  47 
exempted,  leav-  miles  6  furlongs :  when  it  being  found  desirable  to  make  a  dcvi- 
ing  ^beland  ation  in  the  then  parliamentary  line^  by  another  act  of  the  34*^.3. 
rateable  as  be-  the  company  were  empowered  to  make  a  deviation,  and  cut  from 
*  the  former  line  from  Wanless  Banks  through  several  townships 

therein  mentioned,  and  amongst  others  Habergham  Eaves,  to 
communicate  with  the  Douglas  navigation  at  Wigan,  and  the 
company  were  authorised  to  take  for  tonnage  and  wharfoge  of 
goods,  &c.  navigated  thereon,  a  certain  sum  per  mile,  and  so  in 
.  proportion  for  a  greater  or  less  quantity  than  a  ton ;  to  be  paid  to 
such  persons,  at  such  places,  &c.  (as  before)  as  the  company  should 
direct.  And  that  every  fraction  of  a  mile  should,  in  ascertaining 
the  rates,  be  deemed  a  whole  mile.  And  it  incorporates  all  clauses, 
powers,  authorities,  provisoes,  exemptions,  &c.  contained  in  the 
act  of  the  10  G.  3.,  not  repealed  by  the  acts  of  the  23  G.  8.  and 
30 G. 3.  or  by  this  act;  and  also  incorporates  all  clauses,  &c. 
in  the  act  of  23  G.  3.  relating  to  the  Leeds  and  Liverpool  canal, 
•  not  repealed  by  the  act  of  the  30  G.  3.  or  by  this  act ;  and  also  ail 
clauses,  exemptions,  &c.  in  the  act  of  the  30  G.  3.  relating  to  the 
Zjeeds  and  Liverpool  canal,  not  repealed  by  this  act,  except  so 
much  of  the  said  acts  as  epables  the  said  company  to  deviate  the 
line  of  the  said  canal  from  Leeds  to  Liverpool,  and  to  exempt  the 
tolls,  rates,  and  duties  therefrom  arising  from  the  payment  of  any 
taxes,  rates,  assessments,  or  impositions  vohaisoever,  S^c*  Under  the 
powers  of  the  stat.  34' G.  3.  so  much  of  the  said  canal  navigation 
has  been  completed  in  the  varied  line  of  deviation,  as  extends 
from  Wanless  Banks  aforesaid  through  a  number  of  townships 
(and  amongst  others  Habergham  Eaves)  to  a  place  called  Hei^eld 
Common,  in  the  township  of  Clayton  le  Moors,  being  a  distance  of 
H  miles  and  7  furlongs.  In  the  township  of  Habergham  Eaves 
the  company  have  erected  a  warehouse,  where  goods  from  all  parts 
of  the  caned  arc  landed,  having  passed  as  well  upon  the  canal  made 
under  the  authority  of  thelOG.  3. 23  G.3.  and30G.  3.  as  the  deviation 
madeunderthe  authorityof  thestat.34G.3.;  and  the  tonnage  of  such 
goods  so  landed  there  amounted,  from  the  1st  of  January  to  the 
31st  of  December,  1803,  to  1352/.  12*.  4</.,  of  which  2iOl.  17*.  ^ 
i$  the  proportion  arising  from  the  navigation  of  that  part  of  the 
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new  line  of  canal  made  by  virtue  of  the  act  of  the  S4G.  3.  That 
part  of  the  canal  which  lies  in  Haberghatn  Eaves  has  cost  in  making 
and  completing  46,548/.  19^.;  and  the  average  annual  expenditure 
of  the  company  for  repairs,  damages,  taxes,  wages,  and  expences 
relating  to  that  part  of  the  canal  made  by  virtue  of  the  stat.  84  G,  S. 
and  thepart  communicating  therewith  at  Wanless  Banhs^  made  under 
the  authority  of  the  said  acts  of  the  10  G.  S.  25  G.  3.  and  30  G.  3., 
and  the  proportion  of  the  average  annual  expenditure  of  the  com- 
pany for  the  committees,  salaries,  and  expences  of  the  concern  at 
large,  belonging  to  the  above-mentioned  parts  of  the  canal,  amount- 
ing to  362/. :  but  no  deduction  was  made  in  respect  of  such  last- 
mentioned  sum  from  the  amount  of  the  tolls,  rates,  and  duties 
upon  which  the  rate  was  made.  Notes  or  bills  of  ladine  are  deli- 
vered by  the  masters,  &c.  at  various  places  upon  the  hne  of  the 
canal  appointed  by 'the  company,  one  of -which  is  Haberghatn 
Eaves;  and  such  notes  are  transmitted  by  the  warehouse-keeper 
there  to  the  chief  office  of  the  company  in  Bradford^  where  a 
particular  of  each  person's  tonnage  and  rates  is  made  out,  and 
vrhich  is  afterwards  collected  by  the  company's  agents  from  such 
persons,  at  their  places  of  abode,  wherever  they  may  be,  or  is  paid 
at  the  chief  office  of  the  company  at  Bradford;  but  no  part  of  the 
canal  passes  through  the  township  of  Bradford.  The  company 
are  not  carriers  upon  the  canal,  nor  the  owners  of  any  vessels  em- 
ployed thereon.  The  Sessions  being  of  opinion  that  tiie  appellants 
were  rateable  for  the  relief  of  the  poor  of  Haberghatn  Eavesy  for 
all  the  tolls  arising  upon  goods  discharged  within  Haberghatn  Eaves^ 
although  carried  as  well  upon  the  canal  made  by  virtue  of  the  acft 
of  the  10G.3k  23  G.  3.  and  30  G.  3.  in  the  original  line,  as  upon  the 
deviation  made  under  the  authority  of  the  stat.  34  G.  3.,  and  that, 
without  making  any  deduction  from  the  amount  thereof  in  respect 
of  the  sum  of  362/.  for  repairs,  wages,  and  other  outgoings,  con- 
firmed the  rate.  —  Lord  Ellbnborouoh  C.  J.  I  agree  with  the 
principle  of  those  cases,  that  the  toll  is  only  due,  and  can 
only  be  taxable,  if  at  all,  at  the  place  where  the  voyage  ends, 
for  which  the  goods  were  contracted  to  be  carried,  and  that  it 
is  not  to  be  portioned  out  amongst  the  several  parishes  through 
which  the  goods  may  intermediately  pass :  but  where  the  legisla- 
ture have  expressly  exempted  a  particular  line  of  navigation  from 
being  rateable  in  respect  of  the  tolls,  along  which  line  the  goods 
have  been  carried  in  respect  of  which  in  part  the  toll  is  calculated, 
there  is  nothing  which  should  prevent  us  from  giving  effect  to  this 
exemption,  by  saying,  that  where  the  toll  is  received,  it  may  be 
taxed  for  that  proportion  of  it  accruing  along  the  line  which  is 
taxable,  but  that  it  shall  not  be  taxed  for  that  proportion  which 
accrued  along  the  line  which  \9  exempted.  Now  here  a  rate  has 
been  made  taxing  the  tolls  altogether,  without  distinguishing  be- 
tween the  different  parts  which  are  ^exempted  or  not  exemptddr 
that  cannot  be  supported.  We  cannot  apportion  it ;  those  who 
make  the  rate  should  apportion  it.  The  rate,  as  it  is,  cannot  be 
supported.  The  word  exempt  may  be  taken  to  mean  precluded 
frwn  being  chargeable.  The  meaning  of  the  clause  of  exemption 
was,  that  the  land  or  space  occupied  by  the  canal  should  be  liable 
to  be  taxed  as  it  was  before,  that  is  as  the  land  was  before :  but 
the  tolls  were  not  rated  before,  for  they  had  no  existence ;  axvd. 
therefore  are  exempted —  Gbobe  J,  la  order  to  tell  whether  iVve 
tolls  Bre  rateable  or  not,  it  must  be  seen  from  whence  tViey  axo«e* 
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One  line  of  the  navigation  is  exempted  from  being  rated  in  respect 
of  its  tolls,  and  another  not.  Then  such  proportion  of  the  tolls  as 
have  accrued  along  the  exempted  line  is  not  liable  to  be  rated,  let 
it  be  due  or  received  where  it  will;  otherwise  the  exemption  which 
the  legislature  have  holden  out  to  the  company  would  be  a  mere 
trick  and  may  become  nugatory.  —  Lawrence  J.  As  to  the  ex- 
emption it^elfy  the  object  of  the  clause  was  to  take  care  that  when 
the  company  were  engaging  in  a  hazardous  undertaking,  which  was 
considered  to  be  beneficial  to  the  public,  they  should  not  be  liable 
to  any  other  taxes  than  those  which  the  land  they  made  use  of  in 
their  undertaking  was  before  liable  to.  Now  the  land  was  not 
before  liable  to  be  rated  for  toll;  and  therefore  the  proprietors 
shall  not  be  liable  now  to  a  rate  on  tolls  in  respect  of  it  when  con- 
verted into  a  canal.  But  this  does  not  go  to  exempt  the  land 
from  paying  what  it  did  before.  Upon  the  other  point  I  fully  ac- 
cede to  what  has  been  said.  The  toll  must  be  apportioned  pro 
ratd  itineris  for  so  much  of  it  as  accrued  on  the  unexempted  Ime, 
and  that  proportion  only  is  liable  to  be  rated  where  it  becomes 
due.  —  Le  Blanc  J.  I  am  of  the  same  opinion.  We  cannot  adopt 
any  other  construction  without  totally  defeating  the  object  of  the 
legislature  in  giving  the  exemption.  And  this  may  be  done  with- 
out difficulty.  The  land  will  be  rated  in  the  same  manner  as  it 
was  before  the  act*.  The  tolls  will  be  rated  where  they  become 
due ;  but  in  calculating  the  quantum  of  toll,  which  is  the  subject 
of  the  rate,  allowance  must  be  made  for  so  much  of  the  toll  as 
accrued  in  respect  of  the  line  exempted.  For  instance,  if  two 
thirds  of  the  line  are  exempted,  then  tolls  which  have  come  along 
the  whole  line  to  Habergham  Eaves,  will  only  be  liable  to  be  rated 
in  the  proportion  of  one  third.  So  if  the  goods  have  been  carried 
15  miles,  five  miles  of  which  are  not  exempt,  they  must  be  rated 
only  for  those  five  miles ;  and  so  in  proportion.  It  will  be  easy 
therefore  in  all  cases  to  calculate  the  proportion  of  tolls  which  are 
rateable,  according  to  the  number  of  miles  which  the  goods  have 
been  carried  along  the  exempted  and  unexempted  Imes  of  the 
canal.  —  Rate  on  the,  tolls  quashed. 

101.  Rex  V.  Sctdcoates,  H.  T.  50  G.  3.  12  East,  40 The  parish 

officers  of  S.,  in  a  poor  rate,  charged  the  commissioners  of  the 
Beverley  and  Barmston  drainage  in  a  certain  sum,  in  respect  of 
certain  lands  and  buildings  in  that  parish,  purchased  by  them  and 
conyerted  into  a  drain,  under  the  act  of  parliament  afler-men- 
tioned,  which  land  was  cut  for  the  purpose  of  drainage,  and  is  now 
covered  with  vater,  containing  six  acres.  The  oommissioners  ap- 
pealed to  the  Sessions  against  the  rate,  on  the  grounds,  first,  that 
they  were  not  the  proprietors  of  any  rateable  property  within  the 
parish  of  S. ;  and  secondly,  that  they  derived  no  benencial  interest 
from  the  lands  for  which  they  were  rated;  and  the  Sessions 
c|ua8hed  the  rate,  subject,  te.  By  an  act  of  the  S8  G.  3.  c.  68. 
intituled,  *<  An  act  for  draining,  preserving,  and  improving,  the 
<*  low -grounds  and  carrs,  lying  m  the  several  parishes,  Arc.  of 
"  Beverley,  &c.  (naming  nearly  forty  districts,  amonsst  which  S. 
«*  is  not  one),  all  in  the  East  Riding  of  the  county  oiYork,^  cer- 
tain commissioners  are  appointed  for  putting  the  act  into  execu- 
tion. These  commissioners,  for  the  purposes  of  the  act,  purchased 
the  lands  and  buildings  then  rated  in  S.,  which  lands  and  build- 
ings Aave  been  convened>  by  virtue  of  the  act,  into  part  of  a 
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<lrain  extending  from  Beverley  through  part  of  5.»  a  distance  of  sudi  outlet,  an 
ten  miles ;  hut  no  part  of  the  lands  adjoining  thereto  are  benefited  "o*  «tc«ble  in 
iAereStf ;  the  drain  having  been  made  for  the  passage  of  waters  ^'^^^^J^ 
coming  from  certain  low  grounds,  intended  by  the  act  to   be 
drained  into  an  outfall  clougli  into  the  river  Hull.     The  lands  and 
buildings  so  purchased  by  the  commissioners,  to  be  applied  as 
aforesaid,  were,  previous  to  such  purchase,  assessed  to  the  relief 
of  the  poor  and  other  parochial  rates  and  assessments  in  common 
with  other  lands  in  S.,  but  since  the  making  of  the  drain  the  lands 
so  cut  or  excavated  have  not  been  rated.    The  drainage  is  in 
every  respect  completed,  and  the  proprietors  of  the  low  grounds, 
situate  within  the  several  parishes  mentioned  in  the  act,  have  re- 
ceived the  benefit  thereof.  —  Park  contended  that  the  commis* 
sioners,  having  a  mere  naked  trust,  without  any  beneficial  interest, 
were  not  rateable  in  respect  of  this  property,  and  cited  the  case  of 
the  Salter*t  Load  Sluice  Navigation,  (a)  —  Tlie  other  side  insisted  (a)A»sf,pLi98. 
that  the  commissioners  were  rateable,  inasmuch  as  they  were  in 
the  actual  occupation  of  the  property,  And  relied  on  Eex  v.  Gar- 
diner, (b)     The  Corporation  of  Aberavon.  (c)     The  Dock  Company  (b)Pott,pLl67. 
of  Hull.  (</)  —  Ellenborough  C.J.  In  these  cases  the  property  J^  p*'*'''^i1«*' 
rated  yielded  pecuniary  benefit,  or,  that  which  was  capable  of  W-^^^'P*'*^- 
being  estimated  and  converted  into  pecuniary  benefit  within  the 
pariuiy  to  the  parties  interested  ;  but  here  the  benefit  results  to 
the  lands  drained  which  lie  in  other  parishes,  where  the  owners 
are  liable  to  be  rated  in  proportion  to  their  improved  value ;  and 
the  property  would  be  liable  to  a  double  rate  if  it  were  also 
rateable  in  the  hands  of  the  commissioners.    Or  supposing  that 
the  objection  of  double  taxation  were  obviated  by  the  argument, 
that  the  amount  of  the  rate  on  these  commissioners  should  be  de- 
ducted, pro  tanto,  from  the  several  parochial  assessments  on  the 
increased  value  of  the  lands  in  the  hands  of  the  owners,  still  the 
difficulty  remains  of  showing,  that  th^re  is  any  benefit  received  by 
these  commissioners  for  themselves  or  others  within  this  parish, 
which  is  capable  of  being  rated.     The  benefit  is  all  derived  in 
other  parbhes.     The  dock  company  o£  Hull  were  in  the  receipt 
oftolh  for  the  benefit  of  the  share-holders,  in  respect  of  the  use 
of  the  docks  within  the  parish  in  which  tViey  were  rated  ;  but  these 
commissioners  gather  no  profits,  either  for  themselves  or  others  in 
this  parish,  but  are  the  mere  instruments  of  benefit  to  land-owners 
elsewhere.     I  know  of  no  instance  where  a  canal  company  has  been 
held  rateable  for  the  mere  space  occupied  by  the  canal  in  a  particular 
parish  f  if  no  tolls  were  received  or  became  due  there  f  and  I  can- 
not distinguish  between  land    converted   into   a    drainage   and 
into  a  canal :   we    have    no    doubt    upon  the    case ;    and  are 
clearly  of  opinion,  that  the  commissioners,  having  no  beneficial 
occupation  of  the  property  in  this  parish,  either  for  themselves  or 
others^  are  not  liable  to  be  rated  for  it..   If  we  were  to  hold  other- 
we  ;  it  nould  be  opening  a  question  of  beneficial  occupation  in  every 
case  where  a  canal  or  turnpike  road  passes  through  the  parish^ 
though  the  tolls  were  not  due  there;  which  has  never  been  considered 
at  liable  to  be  rated  in  such  parishes,  but  only  where  the  benefit 
accrues.    In  conformity,  therefore,  with  all  the  decisions  on  the 
subject,  the  commissioners,  having  no  beneficial  occupation  within 
the  parish,  ore  not  liable  to  be  rated  there.  —  Order  of  Setsiovii 
confirmed.  • 
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TbeleMeeand  102.  Rex  Y.  Nicholson,  E.  T.  50  G.  3.  l'2Ea^t,^20.  —  Nick6U 
occupier  of  an  ^on  appealed  ag^nst  a  poor-rate  for  M.^  whereby »  as  lessee  of  an 
*?*^f°**°^""  ancient  ferry,  from  and  between  S.  near  the  sea,  and  iV/^  he 
noTbdnffan  ^'^^  rated  for  the  tolls  of  the  same.  The  Sessions  confirmed  the 
inhabitant  resi-  >^te,  subject^  &c.  The  appellant  is  an  inhabitant  of  and  lives  in 
lient  within  tlie  S.,  which  town  lies  close  to  the  sea,  at  the  mouth  of  the  river 
township  in  JfVgar,  wl^ch  divides  the  parish  of  5.  from  the  township  of  M., 
A  /* ^*^^f  maintaining  each  their  own  poor.  There  is  an  ancient  ferry  for 
the  ferry ?s  situ-  ^©""scs,  Stc,  which  crosses  the  river  from  S.  to  M.,  and  from  AL  to 
ated,  is  not  S,    This  ferry,  until  1795»  was  leased  by  the  Etiricke  family  under 

lifible  to  be  the  Bishop  o£ Durham,  when  it  was  purchased  by,  and  now  belongs 
rated  there,  for  to  the  commissioners  of  Wearmouth  Bridge ;  and  the  ferry  and  the 
Si^i^^f  ^  oh  '®^'  thereof  are.  at  present  let  by  them  on  a  lease  for  three  years 
feny:  for  mlp-  from'Mar/iniiiflj  1808  to  the  appellant,  at  the  yearly  rent  of  350/. 
pocing  a  ferry  There  are  two  large  boats,  which  keep  plying  all  day  to  and  from 
to  be  real  pro-  S.  and  M.,  and  which  are  rowed  by  two  in  each  boat,  and  the  fare 
perty,  it  is  not  or  toll  paid  for  a  person  passing  in  the  ferry  is  a  halfpenny  each 
*"r^  "^  way  ;  and  of  late  years  fcfr  convenience  it  has  been  accustomed  to 
m<mdoned  in  collect  the  money  of  the  passengers  as  they  enter  the  boat  on 
the  Stat  either  side  of  the  river,  instead  of  when  they  go  out,  as  it  used  to 

^s'Elit.  c.  2.      be  done  formerly  ;  and  one  boat  puts  off  from  one  side  of  the  water 
the  occupancy    -when  they  see  the  other  put  off  from  the  opposite  side.     There  is 
''Vts^  ^"rt'      ^  small  boat  also  goes  to  and  from  S,  and  AT.  during  the  night ;  and 
to  the  relief  o^     ^^^  inhabitants  of  M.,  who  are  customed  as  after-mentioned,  pa^ 
Che  poor  of  the    the  same  toll  or  fare  of  a  halfpenny  as  persons  not  customed  do,  if 
place.    And  all  they  go  over  in  this  night-boat.     The  respective  boatswwhen  not 
the  cases  where    used  have  always  been  locked  up  on  the  S.  side  of  the  water,  close 
bee^lb  W  **  te-    *®  *^®  place  where  the  passengers  get  in  on  that  side.     Previous 
able  in  re-      '    ^^  ^®  X^^^  1710,  a  dispute  having  arisen  between  A.  Etiricke^  Esq. 
spect  of  the  oc-  the  then  lessee,  under  the.  bishop,  of  this  ferry,  and  Sir  W.  W, 
cupancy  orre-     Bart,  respecting  the  ferry  landings  on  his  estate  in  JVf.,  and  the 
ceipt  of  tolls       ferry  dues  to  be  paid  by  his  tenants  in  Af  .  for  passing  the  ferry,  it 
qtSSJSidrin-*    ^^  referred  to  arbitration  :  and  by  an  award  dated  25th  of  March 
habitancy)     "     1710,  two  places  were  set  out  by  the  arbitrators  for  the  ferry- 
have  been  landings  in  Af. ;  and  the  one  of  them,  which  is  called  the  high- 
where  they  at      landing  in  the  award,  is  the  place  where  the  ferry  now  lands,  and 
****  "^  ^"®     has  for  a  great  many  years  past.     And  the  ferry  dues  to  be  paid 
^ribkproperty    ^^  ^^^  lessees  and  tenants  in  M.,  were  also  dxfid  by  the  arbitra- 
connected  with    ^^^  *  namely  a  cottage  2$.  6d.-  and  a  dwelling-house  5s.  for  one 
such  tolls  in  Che  year's  passage  of  the  lessees,  tenants,  or  inhabitants  of  each  cot- 
place  where        tage  ot  house ;  and  the  ferry  was  to  land  from  thenceforth  in  no 
Aey  were  other  place  in  M.  but  the  two  places  set  out  by  the  arbitrators. 
""^^^^  The  ferry  dues  settled  and  ascertained  by  that.award  for  the  pas- 
sage in  the  ferry-boats  of  the  lessees,  tenants,  and  the  inhabitants 
of  the  cottages  and  dwelling-houses  situated  in  M .,  have  been  paid 
ever  since  to  the  tenant  or  occupier  of  the  ferry  for  the  time,  and 
are  reserved  and  confirmed  to  the  same  lessees,  tenants,  and  in- 
habitants, in  the  act  passed  for  the  erection  of  IVearmouth  Bridge 
in  1792,  and  amount  to  from  80/.  to  100/.  a  year.    The  ferry  has 
always  until  the  year  1802,  when  it  was  let  to  one  T*  W,  who  lived 
in  M.,  been  let  to  persons  living  in  jS.,  and  been  rated  to  the  poor 
of  S.  for  the  whole  of  the  tolls  or  ferry  dues  :  and  it  has  at  aifie- 
rent  times  been  also  rated  to  the  poor  of  M, ;  but  nothing  was  ever 
paid  unto  that  township  until  W.  took  the  f^rry ;  when  the  parish 
of  S*  having  raised  his  rate,  in  consequence  of  his  having  given  an 
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additHMial  rent,  he  objected  to  pay,  on  the  ground  that  part  of  the 
tolls  of  the  ferry  arose  and  became  due  in  M.^  and  were  liable  to 
be  rated  to  that  township ;  and  Af.  having  rated  him  for  a  part,  he 
appealed  against  the  iS.  rate,  on  the  ground  before  mentioned,  to 
the  sessions  at  Durham  in  July  1805,  when  the  point  was  aban- 
doned by  the  respondents,  and  fT.'s  rate  to  S.  was  amended,  ami 
reduced  to  half  of  the  tolls  of  the  ferry ;  and  the  ferr]L-has  sine* 
been  continued  to  be  rated  to  M.for  one  half  of  the  iciU  or  Jerry  • 

duesj  including  one  half  of  the  custom  money,  and  for  the  other 
half  thereof,  including  the  remaining  half  of  th^  custom  money, 
to  S.     The  number  o£  passengers  from  S.  to  Af.  are  about  the 
same  as  from  3f.  to  5.     The  place  where  the  ferry  lands  in  Af.  is 
of  little  or  no  value  of  itself,  in  case  it  was  not  used  for  the  ferry 
landing.    No  Question  arose  in  this  case  as  to  the  quantum,  for  it 
was  admitted  that  the  appellant  was  properly  ratea  in  Af.  as  to 
quantum,  in  case  he  is  rateable  there  at  all  for  any  part  of  the  toils 
or  feet  arising  or  received  from  or  in  respect  of  the  ferry  boats.  — • 
Ellen  BOROUGH  C.  J.  The  rate  is  here  imposed  on  the  toUi  merely 
of  the  ferry :  and  the  question  is,  whether  the  proprietor  of  the 
ferry,  who  is  not  an  inhabitant  of  the  township  in  which  he  is 
rated,  be  liable  to  be  rated  for  such  tolls  received. by  him  there? 
And  this  being  a  question  upon  the   construction  of  the  stat« 
43  £/jr.  c.  2.,  it  is  material  to  look  to  the  words  of  it.     By  that 
statute  the  parish  officers,  by  consent  of  two  justices  of  peace,  are 
directed  to  raise  a  competent  sum  for  the  relief  of  the  poor  by 
taxation  of  *'  every  inhabitanty  parson,  vicar,  and  other,  and  of 
"  every  occupier  of  lands,  houses,  tithes  impropriate,  propriations 
'*  of  tithesy  coal  mines,  or  saleable  underwoods  in  the  said  parish.'^ 
Now  tolls  do  not  come  within  any  one  specification  of  occupancy 
described  by  the  statute :  they  are  not  lands  br  houses,  &c.    If, 
therefore,  the  owners  be  taxable  for  them  at  all,  it  must  be  as  an 
inhabitant  of  the  parish  out  of  which  they  arise  :  but  there  is  no 
case  in  which  the  word  inhabitant^  in  that  statute,  has  been  held 
to  mean  any  other  than  a  resident  within  the  parish.     In  the  cases 
which  have  occurred  in  respect  of  personal  property,  such  as 
The  King  v.  Liverpool^  and   The  King  v.  Collinson^  which  are 
mentioned  in   The  King  v.  Jones  (a),   residence  was  considered  (o)Pbitf,pLs78. 
necessary   to  constitute  inhabitancy.    But  we  are  reminded  of 
cases  where  toUs^  arising  from  navigable  canals,  to  which  the  tolls 
of  a  ferry  are  assimilated,  have  been  held  rateable,  without  any 
reference  to  the  question  of  inhabitancy ;  and  the  Wiclcham  case  (6)  (*)iVji,pi.i4o. 
is  m«ch  relied  on,  where  a  corporation  was  held   rateable  for 
market  tolls;  but  they  were  the  lords  of  the  soil  where  the  market 
was  held,  in  respect  of  which  they  were  rated  for  the  tolls.     In 
the  case  of  The  King  v.  Cardington  (c),  the^ate  was  specifically  (c}Porf, pi.  172. 
upon  the  sluices,  on  that  which  was  local  and  visible  property, 
and  producing  profit  within  the  parish  ;  and  all  the  cases  where 
the  tolls  have  been  held  to  he  rateable,  when  they  are  examined, 
wUl  be  found  to  have  proceeded  on  that  ground.     It  was  so  in  the 
case  of  the  Staffordshire  and  Worcestershire  canal  (rf),  the  com-  (c/)^iite,pL9a. 
pany  were  there  rated  for   **  their  basins,  towing  paths,  and  that 
''  part  of  their  canal  and  the  locks  lying  within  Lotoer'Mittonj  and 
^  for  the  toils  and  duties  arising  therefrom  due  at  Loxjoer  Mitton** 
There  could  be  no  doubt,  that  the  basins ,  toxving  paths^  Qanal^  and 
loeks^  were  local  visible  property  there^  and  the  ioUs  and  duties 
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arising  there/ranii  classed  and  connected  as  they  are  with  the  local 
visible  property  rated,  were  considered  as  resulting  from  that 
locaJ  and  visible  property.  In  all  the  cases  the  toll^have  arisen 
firora  the  use  of  the  canal,  which  is  local  and  visible,  being  part 
of  the  land  itself,  lying  within  the  parish  where  the  tolls  have  been 
rated.  But  there  is  no  case  where  tolls,  detached  altogether  from 
local  real  property,  have  been  hdd  to  be  rateable  per  se.  Whei), 
therefore*  we  are  called  upon  to  decide  such  a  question  for  the 
first  time,  I  am  always  disposed  to  go  to  the  fpuntain-head,  which  is 
,  ^  the  act  of  the  ^2^Eliz.;  and'looking  at  the  words  of  that  act,  I  do 

not  find  any  of  them  which  extend  to  rate  any  person  not  being 
an  inhabitant  of  the  place,  nor  the  occupier  of  any  of  the  specific 
kinds  of  property  mentioned  in  the  act.     And  not  finding  any 
description  in  the  statute  which  applies  to  the  case  of  this  appel- 
lant, I  cannot  hold  him  to  be  rateable  for  these  tolls.  —  Grose  J. 
agreed.  —  Le  Blanc  J.  The*  appellant  is  rated  specifically  as  the 
lessee  of  the  ferry,  for  half  of  the  tolls  or  ferry  dues  in  M.;  and  it 
is  found,  that  he  is  an  inhabitant  of  and  lives  in  S, .«  and  it  is  not 
stated,  that  he  is  the  occupier  of  any  property  in  Af.  /  and  that 
brings  it  to  the  simple  question,  whether  a  person  residing  out  of 
the  townsliip  bp  rateable  for  the  tolls  of  a  lerry,  which  tolls  arise 
and  become  due  to  him  for  carrying  passengers  and  cattle  from 
the  one  shore  to  the  other,  one  of  wnich  lies  in  the  township. 
The  origin  of  this  rateability,  if  it  exist  at  all,  must  be  sought  for 
in  the  stat.  4>3  Eliz.y  which  does  not  extend  in  terms  to  this  case. 
At  the  same  time  if  the  words  of  it  had  received  so  extended  a 
construction,  as  to  include  this  case,  in  the  various  decisions  which 
have  taken  place  upon  the  rating  of  proprietors  of  canal  naviea-. 
tions,  I  should  have  been  disposed  to  have  adhered  to  the  settled 
course  of  construction.     But  this  point  not  having  been  decided 
in  those  cases,  I  cannot,  upon  reverting  to  the  words  of  the  statute, 
consider  the  appellant  as  coming  within  any  of  the  descriptions  of 
persons  rateable  there  given.     It  is  contended,  that  he  is  an  inha- 
oitant  of  the  township  within  the  meaning  of  the  act,  and  ihat  he 
is  also  within  it  as  an  occupier  of  real  property.    Now  when  the 
word  inhabitant  is  used  as  well  as  occupier,  1  must  consider  that 
by  the  former  was  meant  a  person  who  was  resident  in  the  piace  ; 
for  one  might  occupy  without  being  resident,  and  the  statute 
meant  to  include  both  ;  but  this  appellant  is  found  to  have  been 
resident  in  >S.,  and  in  that  sense  is  not  an  inhabitant  of  i^.     Then, 
as  to  his  occupation  of  real  property  in  the  latter  township,  if  this 
ferry  and  the  tolls  be  real  property,  still  the  appellant  is  no|  the 
occupier  of  such  real  property  as  is  mentioned  in  the  act  of  par* 
liament.     But  they  are  compared  to  the  tolls  of  a  canal,  which,  it 
it  is  said,  have  been  b|ld  to  be  rateable  property  within  the  statute: 
it  will  be  seen,  however,  upon  examination,  that  in  all  those  cases 
the  parties  claiming  the  tolls  for  which  they  were  rated,  had  an 
interest  in  some  local  and  visible  property  within  the  parish  con* 
nected  with  their  interest  in  the  tolls ;  as  where  they  were  made 
payable  at  their  own  wharfs  or  warehouses^  where  the   goods 
carried  on  the  canal  were  received  or  deposited  ;  or  in  respect  of 
the  line  of  canal  by  which  they  were  carried  passing  through  the 
parish  where  the  tolls  were  rated.     The  case  of  the  owner  of  the 
(M)Fott,pl2l9,  packet  boats,  Rex  v.  Jonds  (a),  comes  very  near  to  that  of  a 
penoa  who  has  an  exclusive  right  of  carrying  passengers  and 
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goods  in  a  ferry-boat ;  but  the  packet  owner  was  only  held  to  be 

rateable  for  his  profits  in  the  parish  where  he  resided,  and  where 

the  boats  were  kept,  and  produced  the  profit  to  him  ;  and  he  was 

considered  not  to  be  rateable  in  any  other  place  to  which  the 

boats  sailed  where  he  was  not  resident.     The  appellant,  therefore, 

is  not  rateable  for  his  property  within  the  words  of  the  statute,  or 

the  decided  cases  upon  it,  either  as  an  inhabitant  or  as  an  occa* 

pier.  — -  Bayley  J.    This  person  is  neither  an  inhabitant  x>f  the 

township  within  the  meaning  of  the  statute,  nor  an  occupier  of  any 

of  the  species  of  property  Mentioned  in  it ;  and  when  we  are 

called  upon  to  put  a  construction  upon  the  act  for  the  first  time, 

we  ought  to  abide  by  the  words  of  it.     In  a  statute  which  mentions 

inkabiiant  as  well  as  occupier j  inhabitant  must  mean  resident ^ 

otherwise  it  would  for  this  purpose  mean  the  same  as  occupier* 

But  the  appellant  is  said  to  be  an  occupier  of  the  tolls,  and  that 

tolls  have  been  held  rateable,  eo  nomine^  in  several  cases ;  but  in 

all  those  cases  it  will  be  found  that  the  persons  rated  were  the 

occupiers  of  lands  within  the  place,  in  respect  of  which  the  tolls 

in  the  whole  or  in  part  were  payable.     In  The  King  v.  Carding"    * 

ton  (a),  the  party  was  rated  for  the  sluice  of  which  he  was  the  (a)i\»tf,pLl7S. 

occupier,  which  sluice  was  real  property.     In  the  case  of  canal 

tolls,  the  proprietors  rated  were  the  occupiers  of  the  canals,  and 

canals  are  real  property ;  they  are  land  -  applied  to  a  particular 

purpose,  and  the  tolls  are  the  profits  arising  from  the  use  of  the 

lanci,  and  are  given  to  the  proprietors  as  a  compensation  for  the 

use  of  it  in  that  manner.  Here  the  appellant  was  not  an  inhabitant 

of  Af.,  and  he  was  not  an  occupier  there  of  any  real  property  for 

which  he  was  rateable.  —  Order  of  Sessions  quashed. 

lOS.   Williams  y.  Jones,  E.  T.  50G.S.  l2East,  346.— Ellen-  The  owner  of  a 
BOROUGH  C*J.  In  delivering  his  judgment  in  the  case  of  Rex  v.  ferry,  reading 
Nicholson  (b),  said,  that  it  would  govern  this  case  also,  unless  J^JJ_?^^"* 
the  Court  should  see  any  special  ground  on  whiqh  to  distinguish  ^[jJil'the 
it.  —  Barnes  endeavoured  to  distinguish  it  upon  the  circumstance  profits  of  tbe 
of  the  post  driven  into  the  soil,  to  which  the  boats  were  sometimes  ferry  on  tfaarif 
made  rast  on  the  L.  shore ;  but  the  Court  considered  that  this  did  ^y  ^^  servants 
not  essentially  vary  the  present  question ;  for  the  owner  of  the  ""^  *f!^hi'  ? 
ferry  was  not  found  to  have  any  property  in  the  soil  of  the  high-  JJjch'^u,  i^  ^ 
way :  and  suppose  he  had  a  right  to  make  such  special  use  of  the  parish  where 
bighf^y  for  the  purpose  of  securing  his  ferry-boats,  that  did  not  they  were  toodU 
make  him  the  occupier  of  the  highway.     The  facts  of  the  case  lected,  and 
were  as  fellow:  H.  fV,  was  the  proprietor  of  a  ferry,  across  an  !^!^^^he* 
arm  of  the  sea,  from  C.  to  A.,  and  vice  versd,  and  of  the  tolls  f^^^  ^^  ^^^ 
thereof;  and  the  king's  highway  from  £,.  to  H.  leads  to  and  from  ated,  and  on 
the  said  arm  of  the  sea,  within  the  limits  of  the  ferry.    There  are  which  shoretiie 
five  landing-places  in  L.»  in  A.y  used  by  the  ferry-boats  on  landing  ferry-boats  wers 
from  the  opposite  shore,  which  landing-places  have,  within  four  ■«^"'^  ^  ^^ 
years  before  the  making  of  the  rate  in  question,  been  repaired  ^^^Iroand!/ 
and  improved  by  Mr.  fT.  the  proprietor  of  the  ferry;  ai^d  for  the  soil  itself  at 
divers  years  last  past  there  have  been  and  now  is  a  post  fixed  in  the  landing 
the  ground  at  one  of  the  landing-places,  to  which  post  the  ferry-  pl*cef  *>^g 
boats  have  been  and  are  usually  moored  when  lying  on  the  Angle-  ^*^*h  *^' 
lea  side.     All  His  Majesty's  subjects  have  a  right  to  navigate  this  ^"the^olner 
arm  of  the  sea,  and  always  of  right  land  at  the  several  landing*  of  the  ferry 

(6)  Ante,  pL  109. 
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having  no 
property  in, 
or  eiclusiTe 

ofiU 


The  corporation 
of  Bath  under 
the  powers 
given  them  by 
6  G.  S.  c.  70. 
erected  reser' 
voirt  for  water 
In  the  parish  of 
A  from  which  * 
by  means  of 
pipes  (laid  by 
them  under  Uie 
■ama  authority) 
they  supplied 
the  inhabitants 
of  the  parialies 
of  A  Band  C 
with  water,  and 
derived  pro6tt 
Held  that  the  ^ 
corporation 
were  rateable  m 
the  parish  tf  A 
for  so  much  of 
the  profits  aris 
ing  from  these* 


they  made  in 
the  parish  of  A» 
but  not  for  the 
entire  profits 
made  in  A  3 
and  C» 


places  at  their  pleasure,  and  the  proprietor  of  the  ferry  has  not  the 
sole  or  exclusive  use  of  the  said  landing-places  or  either  of  them» 
but  has  the  sole  and  iexclusive  right  and  privilege  of  conveying  by 
his  boats,  passengers,  &c.  for  hire,  from  a  part  of  the  said  king's 
highway,  lying  in  the  parish  of  B.^  in  C,  to  another  part  of  the 
said  king's  highway,  lying  in  Z..,  in  A.,  and  vice  versd.  The  tolls 
and  hire  4ue  and  payable  for  such  conveyance,  from  C.  to  A.f 
have  been  paid  to  fV,  H.'s  servants  for  his  use,  sometimes  upon 
the  said  arm  of  the  sea,  a  little  before  the  arrival  of  the  boats  at 
the  landing-places,  and  at  other  time^  upon  the  landing-places  in 
the  parish  of  Z.,  after  the  persons  paying  the  same  have  landed. 
And  the  proprietor's  servants  have,  from  time  to  time,  paid  over 
the  tolls  and  hire  so  received  by  them  to  his  agent,  residing  in  part 
pf  a  dwelling-house,  whereof  H>  fV*  is  seised  in  fee,  in  the  parish 
of  X.,  of  which  house  one  T.  B.  is  tenant,  and  has  continually 
been  rated  in  his  own  name  to  the  relief  of  the  poor  of  the  said 
parish, of  Z*,  and  has  paid  the  rates  assessed  upon  him:  and 
H.  W.*s  agent  has  never  been  rated,  nor  ever  paid  any  poor  rates* 
i/.  W^  never  inhabited  or  dwelt  in  the  parish  of  Z,.,  and  no  pro- 
prietor of  the  ferry  or  tolls,  or  other  person  in  respect  thereof,  has 
at  any  time  been  rated  for  the  same  to  the  relief  of  the  poor  of 
the  parish  of  L*  before  the  making  of  the  rate  in  question. 

104.  Rex  V.  Corporation  qf  Bqth,  M.  T.  52G.S.  l^East,  609. 
-^  The  corporation  of  Bath  appealed  against  a  poor-rate  for  the  pa- 
rish of  L.,  in  which  they  were  rated  as  occupiers  of  certain  springs 
and  reservoirs'  in  22/.  1 05.  The  Sessions  confirmed  the  rate,  sub- 
ject, &c.  An  act  passed  in  the  6  G.3.  (c.70.)  intituled,  "  An  Act 
<<  for  (amongst  other  purposes)  better  supplying  the  inhabitants  of 
*^  the  city,  liberties,  and  precincts  of  Balk  with  water."  This  act 
(inter  alia)  after  reciting  that  there  was  a  scarcity  of  water  within 
the  city,  liberties,  and  precincts,  and  that  there  were  in  the  neigh- 
bourhood of  the,  said  city  several  springs  of  water  belonging  to 
the  corporation,  enacts  that  the  corporation  shall  have  full  power 
and  authority  to  cause  water  to  be  conveyed  to  the  said  city, 
liberties,  and  precincts,  from  such  springs,  and  gives  them  author- 
ity to  enter  upon  and  break  up  the  soil  of  any  public  highway,  or 
common  or  waste  ground,  and  the  soil  of  any  private  ground 
within  two  miles  of  the  city,  and  the  soil  or  pavement  of  any  street 
.within  the  city,  in  order  to  drain  and  collect  the  water  of  th^said 
springs,  and  to  mdike  a  reservoir  or  reservoirs  sufBcient  for  keeping 
such  water,  and  to  erect  conduits,  water-houses,  and  engines  ne- 
cessary for  distributing  such  water  into  the  several  parts  of  the 
said  city,  &c.,  and  to  lay  under  ground  aqueducts  and  pipes  most 
convenient  for  the  same  purpose.  And  the  act  vests  the  right  and 
property  of  all  water-courses  leading  from  t^  said  springs  to  the 
said  city,  and  also  all  reservoirs,  conduits,  water-houses,  engines, 
buildings,  aqueducts,  and  pipes,  erected  or  used  for  the  purpose 
aforesaid,  in  the  mayor,  aldermen,  and  citizens  of  Bath.  Under 
the  power  given  by  this  act,  the  corporation  made  several  reser- 
voirs in  the  parish  of  Z,.,  where  the  springs  aforesaid  are  situated, 
in  the  neighbourhood  of  Bath;  no  part  of  the  said  city,  &c. 
lying  within  the  said  parish.  The  reservoirs  are  walled,  in  and 
roofedf  Aqueducts  and  pipes  are  also  laid  under  ground  for  con- 
veying the  water;  which  first  pass  through  a  part  of  the  said 
pariBh  of  L*j  called  H*9  and  from  thence  along  a  certain  bridge. 
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called  the  Old  Bridge^  over  the  river  A.^  into  and  through  the 
parish  of  St.  James's,  and  the  [>arish  of  S(,  P.,  which  two  parishes 
are  within  the  city  of  Baik.     AH  the  water  flowing  from  the  said 
springs  is  collected  into  the  said  reservoirs,  from  each  of  which  it 
is  distributed  by  means  of  a  main  pipe  and  cock,  under  the  charge 
of  an  officer  of  the  corporation,  wno  has  no  residence  on  the  spot, 
but  goes  there  twice  a  day,  for  the  purpose  of  turning  the  cocks 
and  distributing  the  water:  and  from  these  main  pipes  it  is  distri- 
buted by  smaller  pipes  to  the  houses  of  the  various  inhabitants 
both  iQ  that  part  of  the  parish  of  L„  called  H^  and  in  the  parishes 
of  Si.  James  and  St.  P.  aforesaid,  the  cocks  being  turned  at  stated 
times,  by  officers  o^  the  corporation.     All  the  said  pipes  We  ori- 
ginally derived  from  and  connected  with  the  said  springs  and 
reservoirs  in  L.     The  occupiers  of  the  several  houses  pay  8«rate 
to  the  corporation  for  the  water  with  which  they  are  respectively 
supplied,  and  the  amount  of  this  rate  is  in  the  discretion  of  the 
corporation.     The  corporation  of  Bath  has  been  all  along  in  the 
occupation  of  the  said  springs  and  reservoirs^  afid  of  the  land  in- 
cluded within  thfi  walls  thereof;  and  theyareHhe  samesprhngs  and 
reservoirs  mentioned  in  the  aforesaid  rate.     The  annual  profits 
arising  to  the  said  corporation  from  the  water  thus  distributed  from 
these  springs  and  reservoirs,  amount  to  600/.  in  the  whole,  of  which 
oOl.  are  collected  from  the  houses  in  that  part  of  the  parish  of  /««, 
called  f/.,  and  550/.  from  the  occupiers  of  houses  in  the  parishes 
of  St.  James  and  St.  P.,  in  Bath.    The  whole  of  this  600/.  is  ac- 
counted for  and  paid  at  the  office  of  the  chamberlain  of  the  cor- 
poration in  B4tth.     Tlie  said  sum  of  22/.  lO^-,  for  which  tl^  said 
springs  and  reservoirs  are  rated,  are  rated  severally  in  the  names 
of  the  respective  occupiers,  exclusive  of  the  said  springs  and 
reservoirs,  and  the  land  thereof.     The  questions  reserved  were, 
Ist,  Whether  the  corporation  were  liable  to  be  rated  at  all  to  the 
poor  of  L,  in  respect  of  these  springs  and  reservoirs  ?  and  if  so 
liable,  2d,  Whether  th^  were  to  be  rated  in  L.  upon  the  whole  of 
the  profits  of  the  water  from  the  springs  and  reservoirs,  or  only 
upon  so  much  of  the  profits  as  are  collected  from  the  occupiers  of 
houses  within  the  said  parish  ?   In  answer  to  an  argument  drawn 
from  the  words  of  Buller  J.  in  Atkins  v.  Davis  (a),  in  support  of  (a)  7W. 
the  rate  on  the  whole  600/ ,  Ellenborough  C.  J.  said,  <*  The  dif- 
"  ference  in  the  case  of  the  water  being  conveyed  by  pipes  into 
''another  parish  is,  that  the  land  of  the  other  parish  is  made  use 
"of  to  earn  the  profit."  —  The  Court  entertained  no  doubt* upon 
the  case,  and  Ellenborough  C.  J.  delivered  their  judgmehf. 
The  mayor,  aldermen,  and  citizens  of  Bath  must  be  rated  under 
the  %i2X.  ^SEliz.  if  at  all,  for  the  description  of  property  within- 
mentioned,  either  in  the  character  of  inhabitants  of  the  parish  of 
Z»,  or  as  Uie  occupiers  of  some  of  the  different  kinds"  of  property 
particularly  specified  in  the  act  as  the  subjects  of  rate.     Under 
various  late  decisions,  and  particularly  that  of  The  King  v.  M-' 
ck(itson(b)y  in  which  the  several  cases  on  the  subject  are  ref<^rred  {b)AnU^^A02» 
to,  and  which  have  been  asain  cited  on  the  present  argument,  it 
has  been  established  as  the- sound  construction  of  the  statute 
43£/tz.  that  the  word  inhabitants  in  that  act  is  only  satisfied  by  a 
residence  within  the  parish.     And  as  there  is  no  doubt  that  the 
corporation  of  Bath  are  not  residents,  they  cannot  be  charged  eo 
'WRinf,  as  inhabitants  in  this  case;  and  therefore  if  rateab\^  at  aW^ 
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roust  be  rated  as  the  occupiers  of  some  of  the  several  descriptions 
4>£  property  enumerated  in  the  act*  That  they  are  the  occupiers 
of  the  reservoirs,  which  they  are  empowered  to  make,  and  in  which 
the  water,  which  they  are  cuso  authorised  to  collect,  is  kept,  and 
that  such  reservoirs  and  the  xoater  kept  therein  are  comprehended 
within  the  -legal  description  of  landf  (one  of  the  descriptions  of 
rateable  property  mentioned  in  the  stat.  ^3Eliz,)  will  not  admit  of 
a  doubt:  and  it  is  equally  unquestionable,  that  they  constitute 
local  and  visible  property  in  the  parish  of  Xr.,  where  they  are 
situate.  This  disposes  of  the  first  question  submitted  to  our  opi- 
nion ;  viz.  Whether  the  corporati(Hi  is  liable  to  be  rated  at  all  for 
their  property  in  the  parish  of  L.f  where  the  land  lies  in  which  the 
springs  and  reservoirs  are  situate?  As  to  the  second  question, 
Whothir  the  corporation  is  liable  to  be  rated  in  this  parish  for  the 
fujhoU  of  the  profits  of  the  water,  which  flows  from  the  springs  and 
reservoirs,  or  only  fior  the  profits  collected  in  this  particular  parish? 
It  should  seem  to  follow  as.  a  consequence,  from  what  has  been 
said  already,  that  if  Ihe  corporation  of  Bath  be  occupiers  of  any 
local  visible  property^  producing  profit  in  any  o^her  parish,  and 
falling  by  reasonable  construction  within  ^e  same  description  of 
property  as  the  reservoirs  already  mentioned,  they  should  be  liable 
m  like  manner  to  be  rated  for  it,  pro  tantoy  in  such  other  parish. 
The  water  is  stated  to  be  jconveyed  from  the  reservoirs  in  Zi.,  over 
the  river  A.f  and  thence  distributed  into  and  through  the  several 
streets  in  the  city  of  Bat^y  and  conducted  to  the  houses  of  the 
inhabitants  there,  by  means  of  main  pipes  and  smaller  pipes  de- 
rived from  those  reservoirs,  and  for  which  the  occupiers  of  the 
several  houses  in  these  parishes  in  Bath^  which  are  so  supplied, 
pay  a  water  rent  to  the  corporation.  As  so  large  a  portion  of  the 
apparatus,  by  the  aid  [of  which  the  water  is  conveyed  along  the 
two  several  parishes  in  Bathy  and  the  soil  itself  within  these  pa- 
rishes, on  which  these  pipes  rest,  and  on  which  soil  the  corporation 
are  certainly,  under  the  powers  of  this  special  act,  authorised  to 
lay  them,  must  be  considered* as  mainly  conducive  to  the  acquiring 
'the  water-rent,  which,  in  so  large  a  proportion  (namely,  11  to  1, 
or  550/.  out  of  600^.),  is  received  for  the  use  of  it  in  the  two  Bath 
parishes,  it  is  impossible  to  say  that  the  corporation  ouffht  to  be 
rated  as  they  are,  that  is,  for  the  whole  of  6u(Mi  profits  m  the  pa- 
rish of  L*  alone ;  and  if  they  ought  not  to  have  been  so  rated,  the 
rate  appealed  against  must  be  quashed.  A  great  deal  of  stress 
(a)  Post,  has  been  laid  in  the  argument  of  this  case,  on  the  part*  of  the 
rftspondents,  on  the  supposed  authority  of  the  case  of  Atkins  v. 
Davis  and  others  (a),  but  as  the  judges  of  the  Court  of  King's 
Bench  w^e  equally  divided,  no  decision  which  can  be  relied  on  as 
authority  was  come  to  in  this  Court.  And  although  it  may  be 
collected  from  Lord  Loughborough's  judgment  in  the  Exche- 
quer-chamber, that  he  thought  that  **  the  proper  place  where  the 
"  value  of  the  whole  is  to  be  taken  is  the  Jbuntain  heady  from 
'<  which  the  whole  is  to  be  distributed ;"  thereby  intimating  two 
■  things;  first,  that  the  whole  profit  should  be  assessed  at  outplace; 
and  secondly,  that  such  place  should  be  ihejountain  head;  yet  he 
adds,  ''it  is  not,  however,  very  material  to  consider  that;  for  upon 
"  the  present  action  it  is  certainly  sufficient  to  warrant  the  levying 
**  the  distress,  that  here  was  a  foundation  to  make  a  rate,  and 
^'iorne  property  rateable;**  ^ivd  indeed  upon  that  ground,  via.  o€ 
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the  form  of  the  action,  which  assumed  the  distress  to  be  illegal  in 
totoy  and  upon  the  diffisrence  which  is  to  foe  found  in  the  language 
of  the  stats.  87£/i2r.  and  4>S£/i2.  did  the  united  judgment  of  the  Court 
of  Exchequer-chamber  proceed,  and  not  upon  the  supposed  ratea- 
bility  of  the  whole  profits  at  the  fountain  head.  In  order  to  decide 
the  questions  reserved  for  our  determination  upon  this  case,  it  is 
by  no  means  necessary  or  proper  for  us  to  pronounce  in  what 
parishes,  besides  that  of  L,,  and  in  what  proportions  the  corpor- 
ation shall  be  in' future  charged;  indeed  we  have  no  adequate 
materials  before  us  for  such  a  decision :  it  is  enough  upon  the 
present  occasion  to  state,  that  the  rate  in  question,  by  which  the 
corporation  has  been  charged  for  the  whole  of  their  profits  in  that 
one  parish,  is  on  that  account  bad,  and  must  be  quashed. 

105.  Rtx   V.   Rochdale    JVater-works,    T-T.5SG.S.  IM.SfS.  Where  a  com- 
634.  —  The   company   of  proprietors   of  Rochdale  water-works  pwiy  were  em- 
were  rated  to  a  poor  rate  for  S.,  for  and  in  respect  of  the  trunks  py^«yiby«cs 
and  pipes,  and  other  apparatus  for  the  conveyance  of  water,  be-  ^  Sv  undw' 
longing  to  the  company,  situate  and  being  fixed  in  the  ground,  greond, 

in  the  township  of  S.,  and  the  profits  arising  therefrom  within  the  through  the 
township.     Rate  confirmed;  subject,  &c-  —  By  an  act  passed  in  itrcctsofa 
the  49th  year  of  the  king,  the  appellants  are  empowered,  among  town,  meki 
other  things,  to  lay  under  ground,  along  the  public  streets,  and  SJS^L^Ii^^ 
common  highways,  in  the  township  of  S.,  main  pipes  for  the  con«  wate^imdtbe 
veyance  of  water  therein  ;  and  the  act  authorizes  the  inhabitants  inhebitanti, 
of  the  said  township,  with  the  consent  of  the  company,  to  lay  ^>^  ^  co> 
down  leaden  dr  other  pipes,  communicating  with  such  main  p^es,  ^*?J**  ?"** 
to  their  respective  houses,  paying  to  the  company  such  rate  or  ^mrnunioiitiD* 
rates  for  such  privilege  ana  water,  as  shall  be  mutually  agreed  with sucfamdn 
upon  by  them.     In  pursuance  of  this  act  divers  such  main  pipes  pipes  to  their 
and  branches  are  laid  and  used  in  the  township,  and  divers  of  the  homes,  paying 
inhabitants  thereof  pay  such  rates  as  aforesaid  to  the  said  com-  tethecompeny 
panv.     The  rate  was  upon  these  pipes.  —  Scarlett  endeavoured  to  LIJaLJ^  Held, 
dislmguish  this  from  the  case  of  Rex  v.  Corporation  of  Bath  (a)  Uiat  tlie  com- 
because  here  there  were  no  reservoirs,  but  only  pipes,  and  be-  pany  were  rate- 
caose  the  commissioners  are  only  authorized  to  lay  main  pipes  ;  ^^«  </>  ^^ 
the  pipes  communicating  to  the  respective  dwellings  being  laid  by  J^*^"  ^J* 
the  respective  inhabitants,  who  therefore  ought  to  be  rated  re-  Semain pipee 
spectively  as  the  respective  occupiers  of  land,  pro  tanto,  each  ac-  Uy  in  respect  of 
cording  to  the  extent  of  his  respective  conducting  pipe. —  El-  those  pipes,  and 
LSKBOROUGR  C.  J.  *  Whether  the  occupiers  of  the  liouses  arc  or  »*>«  »**•«  P"^ 
are  not  rateable,  in  respect  of  advantages  derived  to  them  from  the  *^«"®^ 
nse  of  these  collateral  pipes,  does  not  affect  the  present  question.  W-^^'^jpl-lo^ 
The  question  here  is,  whether  the  company,  as  occupiers  of  the 
main  pipes,  are  rateable ;  what  difference  does  it  make,  whether 
it  be  a  reservoir  of  so  many  feet  square,  or  a  pipe  of  sd  many 
mches  iti  diameter  ?     I  own  I  cannot  distinguish  this  case  from 
Rex  V.  The  Corporation  of  Bath.  —  Le  Blanc  J.    If  this  rate  on 
the  company  had  been  simp^  on  the  leaders  which  carry  the 
watc^  to  each  house,  the  argument  might  have  been  of  weight ; 
but  tlie  rate  is  imposed  in  respect  of  the  main  pipes,  and  the  pro- 
fits arising  from  them.  -^  Order  of  Sessions  confirmed. 

106.  Rex  V.  Shepherd,  M,  T.  58  G.  3.  1  B.  Sf.  A.  109.  —  Upon  ^^e  owners  of 
Appeal  against  a  poor  rate  for  the  parish  of  W*  in  the  JdeafElu,  a  coasting 

by  which  R.  S.  and  others  were  assessed  3/.  Ss.  for  the  profttsoTa  ^«8e»\  w^V«»» 
woop  called  the  John,  and  G.  P.  waB  assessed  3/.  for  the  pto&ts  o£  vo\i»t%vA\Tv 
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respect  of  the 
profits  accru- 
ing therefrom, 
in  that  parish 
where  they 
themselves  re- 
side, and  where 
the  ship  is  re- 
gistered, and 
where  faier  car- 
goes are  usually 
receiTedand 
dellTered,  and 
her  freight  paid, 
and  which  is 
the  home  of  the 
TMsel  when  un. 
employed, 
although  at  the 
time  of  making 
the  rate  the 
ship  was  not 
actually  within 
the  parish.  But 
they  are  not 
liable  to  be 
rited  for  a  ship 
which  was 
never  locally 
within  the 
parish,  although 
the  profits  be 
there  received 
by  the  owners. 


a  sloop  called  the  Nene^  the  Sessions  confirmed  the  rate,  subject 
to  the  opinion  of  this  Court,  on  the  following  case  ;  The  harbour 
of  W.  Is  several  miles  up  the  river,  and  the  sea  or  sand  approach- 
ing it  is  so  shallow  that  small  vessels  only  can  get  up  to  the  town 
o\W.y  which  is  in  the  parish  of  Wisbech'  St.  Peter\,    The  port  of 
W.  comprizes  the  river  up  to  the  harbour  in  the  town  and  parish, 
and  a  portion  of  the  bay  with  which  it  communicates.     Part  of 
the  port  is  not  within  any  parish,  and  the  remainder  of  it  is  in 
several  different  parishes  of  the  Isle  <^  Ely,  and  the  counties  of 
C,  M,  and  L.     The  John  being  too  large  to  get  up  to  the  town, 
never  was  in  any  part  of  the  parish  of  Wisbech  Si.  Peters.     The 
usual  birth  of  the  John  is  in  the  bay  at  Sutton  W<uh,  within  tlie 
port  of  W.t  out  of  the  parish  of  Wisbech  St.  Peter%  and  about 
nine  miles  from  the  town  and  harbour  of  W.     The  words  '*  The 
"  John  of  Wisbech^'  are  painted  on  her  stern,  and  when  hailed  at 
sea  she  answers  by  that  name.     In  the  usual  course  her  cargoes 
are  unshipped,  from  the  John'vaXo  smaller  vessels  at  Sutton  Wash, 
and  frequently  into  vessels  which  have  their  home  in  the  parish  of 
Wisbech  St.  Peter*s,  and  which  are  now  rated  in  the  said  rate. 
The  appellants  arc -joint  owners  of  the  ship  John,  and  Stevens  is 
also  the  master,  and  all  of  them  are  resident  inhabitants  of  the 
said  parish  of  Wisbech  St,  Peters,  and  carry  on  their  business 
there,  and  the  said  sloop  is  registered  at  the  custom-house  in  the 
parish  of  Wisbech  St.  Peter  ^^  where -her  entries  and  clearances 
are  made  and  signed.     The  freights  for  the  cargoes  of  the  John 
are  usually  received  by  the  owners  at  their  houses  in  the  said 
parish  of  Wisbech  St.  Peters,  and  tlie  contracts  for  the  freights 
outwards  are  also  usually  made  in  that  parish,  and  the  smaller  ves- 
sels for  conveying  the  freights  from  Sutton  Wash  to  W.  are  provided 
by  the  owners  of  the  ship  John,  and  paid  for  by  them,  and  they 
charge  for  dry  goods  as  one  freight  only  on  the  delivery  in  the 
town  and  parish  of  Wisbech  St.  Peters,  and  are  answerable  to  -the 
consignees   of  the  goods  for  any  loss  or  damage  happening  to 
the  goods  in  their  transit  from  the  John  to  the  town  and  parish  of 
Wisbech  St,  Peter's,  where  they  are  delivered ;  but  as  to  coals, 
(the  general  cargoes  of  the  John),  the  delivery  is  usually  at  Sutton 
Wash,  out  of  the  parish  of  Wisbech  St.  Peters,  and  where  her 
voyage  and  liabilities  end  as  to  coals.  —  The  sloop,  the  Nene,  is  a 
smaller  vessel,  and  usually  receives  and  delivers  her  cargoes  in 
the  town  and  parish  of  Wisbech  St.  Peters,  where  her  voyage  ter- 
minates ;  but  occasionally  delivers  goods  and  coals  at  Sutton  Wash, 
out  of  the  parish,    where  in  sueh  cases  her  voyage  terminates. 
When  unemployed,  her  home  is  in  the  town  and  parish  of  Wisbech 
JSt.  Peters,  where  the  appellant  G.  P.,  her  owner  and  master,  is  a 
resident  inhabitant  and  carries  on  busness.     The  sloop  Nene,  is 
registered  at  the  custom-house  in  the  parish  of  Wisbech  Si.  Peters, 
where  her  entries  and  clearances  are  made*  and  signed.    "  The 
**  Nene  of  Wisbech,*'  is  painted  on^her  stem,  andivhen  bailed  at 
sea  she  answers  by  that  name.     The  contracts  for  her  freights 
outwards  are  usually  made  and  the  freights  inwards  are  usually 
paid   in  the  said  parish  of  Wisbech  St.  Peters.    At  the  time  tlie 
rate  appealed  against  Was  made,  the  Nene  was  at  SuttQn  Wash  or 
at  sea,  and  not  within  any  part  of  the  parish  of  Wisbech  St.  Peters. 
The  question  for  the  opinion  of  the  Court  is.  Whether  the  said 
shops  John  and  Nene,  or  either  of  them,  were  or  was,  at  the  time 
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of  nuduDg-the  said  rate,  rateable  to  the  relief  of  the  poor  of  the 
said  parish  of  IVUheck  St.  PeierB?    Upon  this  case  being  called^ 
on  the  Court  intimated  an  opinion  that  the  John  never  having  been 
within  the  parish,   could  not  be  considered  as  visible  property 
there.  —  Ellbnborouoh  C.  J.  As  the  ship  John  was  never  within 
the  pariftli,  I  cannot  consider  the  rule  by  which  the  Court  hos 
abided  in  all  cases,  viz.  that  the  property  should  be  locally  within 
the  parish,  as  attaching  upon  her.     That  vessel  has  never  been  lo- 
cally or  visibly  within  the  parish,  and  therefore  I  do  not  consider 
her  as  rateable.     As  to  the  Nene  she  is  said  to  have  been  out  of 
the  parish  at  the  time  when  the  rate  was  made ;  but  I  cannot  say 
that  we  are  to  measure  by  a  stop-watch  the  precise  position  of  a 
ship  (which  is  in   its  nature  a  machine  of  passage)  at  the  time 
when  the  rate  was  made.     If  such  strictness  were  required,  it 
would  be  almost  impossible  to  make  a  ship  tlie  subject  of  a  rate. 
It  appears  to  me  to  be  sufficient  to  answer  the  purpose  of  the  poor 
iawB,  that  the  parish  in  which  the  ship  is  rated  is  the  domicile  of 
the  vessel,  and  that  the  profits  derived  from  it  contribute  to  the 
ability  of  the  occupier  within  the  parish.     In  all  cases  ihe  profit 
is  earned  as  to  the  bulk  out  of  the  place.     This  V^Bssel,  as  far  as  it 
can  be  predicated  of  such  a  thing,  yields  a  profit  so  as  to  answer 
the  description  of  local  and  visible  property  within  the  parish.    It 
need  not  be  ascertained  with  precise  exactness  where  the  ship  was 
at  the  time  of  the  rate  in  order  to  give  validity  to  the  rate  ;  this 
parish  was  generally  her  home,  and  the  vessel  so  far  resided  there 
that  it- could  not  be  predicated  of  it,  that  it  resided  elsewhere, 
therefore  it  must  be  rated  within  that  parish,  it  can  be  rated. no 
where  else.  *  It  seems  to  me,  therefore,  that  the  Nene  was  well 
rated  in  the  parish  of  SU  Peter  8,  —  Bayley  J.     I  think  that  the 
Nene  was  well  rated  in  the  parish, of  St*  Peters:  it.  has  been  dc- 
cided  over  and  over  again,  and  too  oflen  for  us  to  disturb  it 
now,  that  if  property  can  be  shown  to  be  available  property  in  the 
parish  where  the  owner  resides,  he  must  be  rated  there  in  respect 
of  audi  property.     It  is  found  in  this  case  that  the  owner  of  this 
vessel  was  an  inhabitant  of  the  parish,  and  also  that  the  ships* 
port  was  within  the  parish  :  she  usually  received  and  delivered 
ner  cargo  there  ;  then,  if  I  may  use  the  expression,  where  was  the 
property  domiciled?     Locally  within  tlie  parish  of  St.  Peter d.  It 
has  been  said  thift  the  ship  might  be  lost  at  the  time  when  the 
rate  was  imposed ;  but  it  must  be  recollected,  that  the  rate  is 
made  in  respect  of  by-gone  profits  already  earned  at  that  time, 
and  therefore  the  loss  of  the  ship  could  not  interfere  with  the 
right  of  the  parish  to  receive  this  rdte  in  respect  of  profits  ante- 
cedently received. —  Abbott  J.    I  think  the  owner  of  the  ship 
John  was  not  rateable  in  respect  of  that  vessel,  inasmuch  as  she 
was  never  witliin  the  limits  oHf  the  parish,  the  rule  being  that  the 
property  rated  must  be  visible  property  within  the  parish.     If  the 
Court  were  to  depart  from  this  rule,  I  think  it  would  create  great 
uncertainty  and  confusion  in  this  branch  of  the  law.    As  to  the 
tfene  I^hink  the  owner  was  rateable  in  respect  of  that  vessel,  as 
•S^'  Peter's  was  the  parish  where  her  cargo  was  usually  received 
and  delivered,  and  which  when  unemployed  was  her  home.  Being 
a  coasting  vessel  she  would  necessarily  be  oflen  absent ;  but  in 
the  course  of  that  employment  she  would  oflen  return  to  the  pa- 
rish :  it  may  therefore  fairly  be  said  that  this  parish  was  \xtx  Vvoiae^ 
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Where  a  river 
navigation  ex- 
tended through 
several  parishes, 
and  certain  ton- 
nage dues  be- 
came payable 
in  respect  of 
goods  carried 
along  the  line  of 
navigation,  and 
landed  at  a 
wharf  locally 
situate  within 
the  parish  of  B: 
Held  that  a  rate 
on  the  propri- 
etor of  those 
dues  for  their 
whole  amount 
in  the  parish  of 
B,  stated  to  be 
for  river  ton- 
nage, could  not 
be  considered 
as  a  rate  upon 
that  part  of  the 
river  locally  si- 
tuate within  the 
parish  of  B,  but 
as  a  rate  upon 
the  parts  of  tlic 
river  situate  as 
well  witliin  as 
without  the 
parish,  and  that 
it  could  not, 
therefore,  be 
supported : 
Held  also,  that 
the  41 G. 3. 
c  2S.  §  1.  does 
not  give  the 
Court  of  K.B. 
the  power  of 
amending  a 
poor-rate. 


just  as  the  dwelling-house  of  a  person  travelling  on  his  necessary 
1>usiness  may  be  said  to  be  his  home.  Looking  then  at  the  gene- 
ral state  and  condition  of  this  vessel,  I  think  she  must  be  consi- 
dered as  property  locally  visible  within  the  parish,  and  that  her 
occasional  absence  is  quite  immaterial. — Holroyd  J.  I  am  of  the 
same  opinion, as  to  both  points.  As  to  the  Nene^  the  owner  is 
rated  in  respect  of  profits  which  had  been  earned  by  him  from  a 
vessel,  which  under  the  circumstances  must  be  considered  as  visi- 
ble property  within  the  parish.  In  the  case  of  The  King  v.  Jones^ 
there  was  no  statement  that  the  ship  was  in  the  parish  a^  the  time 
of  .the  rate  being  imposed;  but  that  circumstance  does  not  I 
think  make  any  dilFerence  in  this  c^<ie,  inasmuch  as  Si^  Peters 
was  the  home  of  the  vessel,  and  she  must  be  considered  as  belong- 
ing to  this  parish  for  the  purpose  of  being  rated. 
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appeal  against  a  poor-rate,  for  the  pavish  of  2?.,  whereby  one 
r.  M.  was  rated  for  "  River  tonnage,  at  100^.-6/."  The 
Sessions  confirmed  the  rate,  subject,  &c. — The  appellant  was  a 
yearly  tenant,  under  G.  W,  Perrott^  Esq.  of  that  part  of  the 
navigation  of  the  river  Avon  called  the  *'  Lower  Navigation," 
which  runs  through  the  counties  of  W.  and  G.,  from  the  lock  or 
sluice  above  the  bridge  at  Evesham  to  the  junction  of  the  Avon 
with  ,the  Severn  at  Tewkesbury.  The  conveyance  under  which 
Mr.  P.  held  this  property,  was  dated  the  I7th  Jiine^  1760»  and 
coaveyed  '<  all  that  the  navigation  and  profits  of  navigation,  and 
'*  passage  for  boats,  upon  the  Avon^  situate  in  the*  counties  of 
''  iVorcester^  fVarwicky  and  Gloucester,  to  and  from  the  Severn,  up 
"  and  down  the  Avon,  unto  and  from  the  lock  and  sluice  next 
^'  above  the  bridge  at  Evesham  ;  and  also  all  storehouses,  sluices, 
**  locks,  &c.  belonging  to  tha.  river  Avofi,  and  the  navigation 
<<  thereupon  to  and  from  the  Severn,  up  and  down  the  Avon,  unto 
<<  and  from  the  lock  and  sluice  next  above  the  bridge  at  Evesham, 
**  together  with.all  the  tolls,  rates  of  tonnage,  &c.  to  the  navigation 
"belonging."  By  an  act  passed  the  24- G. 2.  1751,  entitled, 
"  An  act  for  the  better  regulating  the  navigation  of  the  river 
"  Avon,  running  through  the  counties  of  Warwick,  Worcester^ 
**  and  Gloucester,  and  for  ascertaining  the  rates  of  water-carriage," 
it  was  enacted,  '^That  the  said  river  Avon  shall  for  ever  there- 
*^  afler  be  a  free  river,  and  all  persons  shall  have  liberty  of  passing 
"  and  repassing  up  and  down  the  said  river  with  boats,  barges, 
"  lighters,  and  other  vessels  laden  with  coal,  or  any  other  sort 
"  of  goods;  and  shall  have  liberty  to  sell  and  vend  the  same  to 
"  any  persons,  at  such  ^-reasdnable  prices  as  they  shall  think  fit, 
"  and  can  get  for  the  same ;  and  to  land  the  same,  with  the  con- 
'*  sent  of  the  owners  or  occupiers  of  the  land,  at  such  wharft  as 
"  shall-  be  thought  most  convenient,  paying,  or  securing-  to  be 
"  paid,  to  the  owners,  and  proprietors  ot  the  navigation,  certain 
"  rates  of  tonnage  for  all  goods  and  merchandises  carried  on  the 
"  said  river."  The  appellant  was  not  an  inhabitant  or  occupier  of 
any  messuage  or  tenement  whatsoever  in  B.,  but  resided  in  the 
parish  of  AU  Saints,  Evesham,  on  the  opposite  side  of  the  river, 
which  flowed  between  the  two  towns  of  B.  and  Evesham,  part  of 
the  river  being  within  the  parish  of  B.,  and  the  other  part  of  it 
being  within  the  parish  of  All  Saints,  Evesham,  both  which  parts 
irere  navigable;  and  used  by  vessels  passing  along  the  river.    On 
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the  B.  side  of  the  rivery  and  within  the  parish,  there  was  a  wharf 
communicatiDg  with  the  river,  belonging  to  one  Day,  where  goods 
were  landed  annually,  yielding  tonnage  dues  to  the  amount  in  the 
rate  assessed  ;  but  no  tonnage  dues  were  received  by  the  appellant 
m  the  parish  of  JB.,  nor  was  any  account  given  of  them  in  that 
pariah  to  the  appellant ;  but,  as  a  check  upon  the  boatmen,  an 
account  was  taken  at  the  wharf,  by  Day%  servant,  of  all  the  goods 
landed  there,  which  was  sent  over  to  the  appellai^at  his  house, 
in  the  parish  oi  All  SainlSf  Evesham^  where  the  boatmen  accounted 
to  him  ;  and  he  usu;dly  received  all  the  tonnage  dues  on  goods 
brought  up  the  river  ^om  Pershore  to  Evesham^  and  landed  either 
in  tlie  parish  of  AU  Saints,  Evesham,  or  in  the  parish  of  JS. ; 
though,  if  he  did  not  happen  to  be  in  the  way  when  the  boatmen 
called  to  give  an  account  of  and  pay  the  tonnage  dues,  at  the 
office  in  All  Saints,  Evesham,  the^  accounted  for  and  paid  them 
on  their  return  b^ck,  after  unladmg  at  the  appellant's  office  in 
Pershore,  where  he  collected  the  tonnage  dues  from  those  who 
proceeded,  no  further  up  the  river  than  to  Pershore,  or  any  place 
above  that,  but  short  oi  Evesham ;  there  was  no  lock  or  sluice 
within  the  parish tof  2?.,  and  when  the  tonnage  dues  were  paid  at 
Eveshajm,  tne  boatman  took  back  with  him  a  certificate  from  the 
appellant  of  his  having  paid  the  dues  at  Evesham,  in  order  to 
enable  him  to  repass  the  sluice  through  which  he  came  up  loaded, 
which  was  situate  at  Pershore,  and  which  was  kept  locked.  The 
same  amount,  of  tonnage  was  due  and  payable  by  every  vessel 
which  passed  Pershore  sluice  in  its  way  to  Evesham  ow^B.,  whether 
it  proceeded  as  high  as  either  of  those  places,  or  unloaded  and 
delivered  at  any  mtermediate  place,  which  was  frequently  the 
case,  and  which  distance  included  eight  different  parishes  where 
goods  might  be  landed.  —  Abbott  C*  J*  I  am  of  opmion,  that  this 
rate,  which  has  been  made  on  the  river  tonnage,  cannot  be  sus* 
tained.  It  has  been  contended,  that  by  the  words  ^*  river  ton- 
nage,*' we  may  understand  the  profits  arising  only  from  that  part 
of  the  river  which  lies  within  the  parish  of  B.  It  seems  to  me, 
however,  that  we  cannot  so  understand  those^words,  for  they  are 
explained  to  us  by  the  subsequent  facts  stated  in  the  case. '  From 
these  facts,  it  clearly  appears,  that  the  profits  accrued  in  respect 
not  only  of  the  use  of  that  part  of  the  navigation  which  was  within 
the  parish  of  B.,  but  also  from  the  use  of  the  other  parts  of  the 
navigation,  situate  in  the  different  parishes  through  which  goods 
had  passed.  This  is,  therefore,  in. substance,  not  a  rate  upon  the 
profits  of  that  part  of  the  river  only  which  is  situated  within  the 
parish  of  B.,  but  a  rate  upon  the  tonnage  dues  payable  at  the 
wharf  there,  in  respect  of  the  carriage  of  the  goods  through  the 
other  parishes.  Unless,  therefore,  we  are  to  supersede  all  the 
bte  cases  by  which  it  has  been  held  that  tolls  per  se  are  not  rate- 
able, we  are  bound  to  say,  that  these  tonnage  dues  are  not  subject 
to  this  rate.  The  order  of  Sessions  must,  therefore,  be  quashed. 
— Bayley  J.  I  am  of  the  same  opinion.  Since  the  case  of  The 
King  v.  Nicholson  (a),  the  Court  have  held  themselves  bound  to  (a)Ante,pU02. 
see  clearly  that  the  property  rated  comes  within  the  words  of  the 
43  Eliz,,  by  which  the  rate  is  directed  to  be  ^*  by  taxation  of 
"  every  inhabitant,  parson,  vicar,  and  other,  and  of  every  occupier 
**  of  lands,  houses,  tithes  impropriate,  propriations  of  tithes,  coal- 
"  mines,  or  saleable  underwoods^  in  the  parish."    Dow  iVie  ipaxV} 
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which  the  navi-  of  the  Said  river)  and  the  towing  paths,  locks f  tluicesy  and  other 
gation  passes,  toorks  wiitiin  the  parUh  of  Fornham  All  Saints^  also  occupied  and 
as  occupiers  of  ^g^^  fy^  ^1^^^  purpose,  and  the  tolls  arising  therefrom  due  at  Fom' 
in  «!S  Mirish*  ^^^  -^^  Saints,  rated  at  250/.  Upon  appeal  the  Sessions  confirm- 
used  for  the  '  ^d  the  rate,  subject  to  the  opinion  of  this  Court  on  the  fc^lowing 
purpose  of  the  case:  By  an  act  11  &  12  fF.  3.  §  1.,  i/.  Ashley^  £s<j.,  his  heirs  and 
navigation ;  assigns  were  empowered  to  make  navigable  the  river  Lark,  alias 
and,  thw-efore.  Bum,  from  a  place  called  Lons  Common,  a  little  below  M^  to 
wietors  of^such  ^^^y  *  *"^  ^^^^  making  satismction  to  the  land  owner,  AsAUy 
MYigation,  ^'<^&s  to  have  and  enjc^  the  cuts,  watercourses,  towing  paths,  &c, 
which  extended  in  as  ample  and  benencial  a  manner  as  if  tlie  same  by  good  title 
through  dif-  and  sufficient  conveyance  in  the  law  had  been  absolutely  sold  and 
ferentpuvhes^  conveyed  to  him,  his  heirs,,  and  assigns.  By  another  section 
o^for  the^^n-  Ashley,  his  heirs,  and  assigns  were  empowered  to  demand  and 
tire  amount  of  receive  for  the  freight  of  goods  up  the  river  from  M.  to  Bury, 
their  tolls,  this  or  down  the  river  from  Bury  to  M.,  at  such  place  adjoining  the 
court  held  that  river^  as  he,  his  heirs,  or  assigns  should  think  fit,  certain  tolls  or 
****  r***  ^"^ii  ^^^^8  therein  mentioned,  and  a  proportionate  rate  or  toll  for  any 
■ot     supp      ..  j^^  distance.    Mr.  Ashley,  the  original  undertaker,  from  whom 

the  defendant  derives  her  title,  made  the  river  navigable  from  Af. 
to  Fornham  All  Saints,  a  distance  of  twelve,  miles  and  a  half. 
But  it  was  never  made  navigable  as  far  as  JSt/ry,  nor  bevondForn^ai» 
All  Saints  and  Fornham  Saint  Martin,  Half  the  channel  (to  the 
centre  ther^f)  being  in  the  former,  and  half  in  the  latter  parish, 
but  the  towing  path  and  thelialf  of  one  sluice  and  two  locks  are 
in  Fornham  All  Saints,  the  remaining  half  of  the  same  sluice  and 
locks  being  in  Fornham  Saint  Martin.  The  towing  .path  is  sepa- 
rated from  the  adjoining  lands  by  a  ditch.  The  appellant  is  not 
an  inhabitant  of  Fornham  All  Saints,  but  resides  in  Bury,  She 
is  the  owner  under  a  distinct  title  of  a  wharf  or  coal-yard,  of 
about  four  acres,  lying  in  the  former  parish,  and  adjoining  to  and 
situate  at  the  extremity  of  the  navigation,  in  which  said  wharf 
are  several  warehouses  and  other  buildings  ;  different  portions  of 
this  wharf  or  coal-yard  are  from  time  to  time  allotted  by  the 
agent  of  the  appellant  ^o  the  principal  coal  merchants  who  use 
this  navigation,  to  th^  number  of  fourteen  or  fifteen.  They  pay 
no  rent  for  these  portions,  but  keep  the  division  fences  of  their 
respective  portions  in  repair.  These  different  portions  are  varied 
from  time  to  time  by  the  agent  of  the  appellant.  Large  quan- 
tities of  coals  are  carted  at  once  from  the  boats,  and  not  depo- 
sited in  the  coal-yard ;  but  it  is  necessary  for  the  accommodation 
of  the  wholesale  dealers  using  the  navigation,  that  they  should 
have  a  place  wheseon  to  deposit  their  goods,  but  the  appellant  is 
not  bound  to  provide  such  place.  The  buildings  and  the  outer 
fences  and  walls  inclosing  thcf  wharf  and  the  towing  paths, 
locks,  and  slucies,  are  repaired  by  the  appellant,  and  were  erected 
by  her  or  her  ancestors.  Up  to  the  year  1816,  the  appellant  was 
rated  on  a  rental  of  17/.  for  the  coal -yard,  and  no  rate  was  im- 
posed upon  the  profits  of  the  navigation.  The  annual  value  of 
the  coal-yard,  as  mere  land,  is  not  above  SL  Since  the  year 
I8I69  to  the  making  of  the  assessment  appealed  against,  she  has 
been  rated  in  the  parish  of  Fornham  All  Saints,  "  for  tolls  arising 
"  from  the  navigation  and  warehouses,"  at  250/.  per  annum.  The 
tolls  becQining  due,  and  received  by  the  appellant  for  goods 
loaded  in  the  parish  of  Fornham  AU  Saint$t  equal  the  amoiml  of 


Sect.  4.]    in  what  placi;  paoFUtn  shall  bb  ratxd. 


95 


the  assessments — Abbott  C.  J.  I  entertain  the  greatest  reverence 
for  the  opinion  of  the  learned  judges  who  decided  those  cases,  (a)  /a)  Rex  i;.  Aire 
It  must  be  recollected,  however,  that  when  those  cases  came  and  CMer 
before  the  court,  it  had  not  been  decided  that  tolls  per  se  were  NavigatioD, 
not  rateable.     That  is  now  fully  established  by  the  case  of  Rex  v.  ^'*^^>  P'*^^* 
Nicholson*(b)    The  proprietors  of  a  navigation  are,  therefore,  rate-  ^V^'  i^gP' 
able  only  as  the  occupiers  of  the  canal,  or  land  covered  with   lUxifguf, 
water,  for  their  tolls,  as  profits  arising  out  of  that  land  so  used,  fordahire  Canal, 
They  are  rateable,  therefore,  in  every  parish  through  which  the  ^f^$  pl*99. 
canal  passes,  in  respect  of  (be  land  there  situate,  and  so  used  for  (6).<fn/^pL108» 
the  canal.     The  true  principle  of  rateability  is  this :  the  land  is 
to   be    rated   to   the   relief  of  the    poor  in   the   parish   where 
it  is  productive  of  profit  to  the  proprietor,    and  in   proportion 
to  that  profit,  which  may  be  considered  as  in  the  nature  of  a 
rent  ceceived  by  the  proprietor  for  the  use  of  his  land  within  the 
parish.    This  is  very  different  from  the  case  of  a  sluice.     In  that 
case  the  tolls  become  due  for  the  use  of  the  sluice  itself,  and 
the  proprietor  must  contribute  to  the  relief  of  the  poor  in  that 
parish  where  the  sluice  is  situate.     The  proprietor  of  a  navigation 
is  to  contribute  in  respect  of  the  profits  of  land,  extending  pro- 
bably through  many  parishes ;  and  he  is  to  pay  to  each  of  those 
parishes  in  respect  of  his  land  locally  situate  within  it.     Here, 
the  whole  land  occupied  by  the  canal  contributes  to  produce  the 
entire  amount  of  the  tolls,  and  tiie  proprietor  of  the  navigation 
ought  not  to  have  been  assessed  at  that  amount  in  any  one  of  the 
parishes  through  which  the  canal  passes.     The  rate,  therefore, 
cannot  be  supported,  and  the  order  of  Sessions  must  be  quaked. 
—Order  of  Sessions  quashed. 

109.  Rex  V.  Earl  of  Portmore,  E.  T.  4  G.4.  1  B.S^C.  551.  S.  C.   Theproprie- 
2  D»SfR»  798. — Defendants  were  rated,  as  proprietors  of  the  rivar  to™  of*  »*vi- 
/%,  at  32/.  10*,  being  at  the  rate  of  2s.  in  the  pound,  upon  the  ,^^??  ®'**J***" 
supposed  amount  of  the  tolls  earned  within  the  parish.    By  an  act  l^feraTparishea 
of  22  &  23  Car,  2.,  **  for  settling  and  preserving  the  navigation  of  are  to  be  rated 
'*  the  river  fVet/y  in  the  county  of  S"  the  soil  of  the  river  and  of  in  an  interme- 
the  banks,  &c,,  and  the  locks,  &c.,  were  vested  in  certain  persons  diate  parish,  not 
in  the  said  act  specified,  to  be  used  and  navigated  by  tl^em  only,  JP  respect  of 
their  heirs  and  assigns,  and  their  agents  and  servants,  and  not  cornVn^^e!^ 
by  any  other  person  or  persons,  boat  or  boats,  barge  or  vessel  that  parish  for 
whatsoever,  without  their  leave  and  licence.     The  defendants  are  goods  landed 
the   present  proprietors  of  the   said  river  and   navigation,  and  there,  but  in 
liable  as  such  to  be  raled  in  respect  thereof.     They  are  not  them-  '^•Pf^  ^^ 
selves  carriers  upon  the  sakl  river,,  nor  the  owners  of  any  vessels  ^^  ^^  f^^ 
navigated  thereon  ;  but  every  vessel  navigated  thereon  is  so  navi*  the  navigation 
gated  by**  their  leave  and  licence,  which  is  uniformly  granted,  si(^ate  within 
subject  to  the  provisions  of  certain  rules  made  in  pursuance  of  the  parish, 
the  act  of  parliament.     By  these  rules  the  persons  licensed  to 
navigate  any  vessel  upon  the  river,  are  required  to  pay  to  the 
receivers  appointed  by  the  proprietors  of  the  navigation,  a  certam 
nverage  for  every  ton  of  goods  navigated  on  the  same.     The 
navigation  extends  (rom  Guildford  in  S.   to   the   river    Thames^ 
through  several  parishes,  and  among  others  the  parish  of  Wokingf 
and  many  tons  of  goods  annually  pass  through  that  parish,  to  and 
fro,  in  vessels  using  the  navigation  to  different  places  of  des- 
tination ;  but  the  goods  annually  landed  within  the  parish  do  not 
yield  riverage  to  the  amount  in  respect  of  which  the  defendanU 
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By  a  canal  act, 
the  proprietors 
of  the  Oxford 
canal  were  em- 
powered to  take 
a  certain  sum 
per  Xon  jier 
mile  upon  all 
goods.     By  a 
subsequent  act 
for  making  a 
new  canal,  re- 
citing that  it 
was  apprehend- 
ed that  the 
making  of  the 
intended  canal 
would  be  in- 
jurious to  the 
proprietors  of 
the  Oxford 
canal,  and  that 
it  had  been 
agreed  that  an 
indemnification 
should  be  made 
to  them  as  a 
compensation 
for  such  injury, 
it  was  enacted, 
«  That  instead 
of  the  mileage 
duty  payable  to 
the  proprietors 
oftheOi/orot 
canal,  it  should 
be  lawful  for 
them  to  take 
for  all  coals 
which  should 
pass  from  the 
Oi/brc/ canal 
into  and  upon 
the  said  intend- 
ed canal,  so 
much  per  ton 
without  any  re- 
gard to  the  dis- 
tance the  same 
should  pass 
along  the 
Oxford  canal, 
and  for  all 
otlier  goods 
which  should 
pass  from  any 
otiier  navigable 
caiuU  into  and 
upon  the 


are  assessed.  The  question  for  the  opinion  of  the  Court  was, 
Whether  the  proprietors  of  the  navi^tion  were  rateable,  except 
upon  the  amount  of  the  riverage  Rinsing  from  the  goods  landed 
within  the  parish  ?  If  they  were  not  rateable  beyond  that  amount, 
then  the  rate  is  to  be  amended,  by  reducing  it  to  /. ;  otherwise 
to  stand  at  its  present  amount. — Order  of  Sessions  confirmed. 

1 10.  Rex  V.  Oxford  Canal  Navigation,  E.  T.  6  GA.  i^B.SfC.  74. 
—  Upon  an  appeal  against  a  rate  made  for  the  relief  of  the  poor 
in  that  part  of  the  parish  of  Sotv,  situate  within  the  county  of 
the  city  of  Coventry,  whereby  the  company  of  proprietors  of  the 
Oxford  canal  navigation  were  rated  as  the  occupiers  of  the  towing- 
path  land,  and  that  part  of  the  canal  lying  within  the  parish  of 
iSotv,  and  for  the  tolls  and  duties  arising  therefrom,  assessed  at 
1600/*,  and  the  sum  for  which  they  were  rated  was  80/.,  the  Ses- 
sions amended  the  rate  by  reducing  the  sum  on  which  the  com- 
pany was  assessed  to  1200/.,  and  the  sum  assessed  to  60/.,  and 
confirmed  the  rate  so  amended,  subject  to  the  opinion  of  the  Court 
of  Kine*s  Bench,  on  the  following  case  :  The  appellants  were  incor- 
porated by  an  act  of  parliament  of  9  G.  3.,  intituled  <*  An  act  for 
><  making  and  maintaining  a  navigable  canal  from  the  Coverdry 
*<  canal  navigation  to  the  city  of  Oxford,*  and  by  virtue  of  the 
powers  given  to  them  by  this  act,  they  purchased  and  are  now  the 
owners  of  the  canal  and  towing-path  in  the  respondent  parish,  hav- 
ing no  other  lands,  nor  occupying  nor  possessing  any  other  pro- 
perty therein.     By  the  above  act  they  are  empowered  to  demand 
the  payment  of  tonnage  and  wharfage  at  a  certain  VBieper  mile  for 
all  coal,  stones,  timber,  and  other  goods  carried  upon  or  through 
their  canal ;  and  the  tonnage  commonly  taken  by  them  at  the  time 
of  making  the  above  rate  was  Id.  per  ton  per  mile  for  coals,  and 
\s»  2(/.  per  ton  per  mile  for  other  sorts  of  merchandize.    This  ton- 
nage is  usually  called  the  mile  tonnage,  as  distinguished  from  the 
compensation  tonnage  hereinafler  spoken  of.     By  a  subsequent  act 
of  parliament  of  S3  G.  3.  c.  80.,  which  was  an  act  for  making  a 
new  canal  to  be  called  the  Grand  Junction  Canal,  after  recitmg 
that   it  was  apprehended  the   making   of  the   intended   canal 
would  be  injurious  to  the  company'  of  proprietors  of  the   Oxford 
canal  navigation,  and  that  it  was  agreed  that  the  compensations 
thereinafler  mentioned  should  be  made  to  tlicm,  as  an  indemnifica- 
tion against  any  such  injury,  it  was,  amongst  other  things,  enacted, 
that  instead  of  the  tolls,  rates,  and  duties  w{iich  would  have  been 
payable  to  the  company  of  proprietors  of  the  Oxford  canal  by 
virtue  of  the  above  mentioned  act  of  9  G.  3.  and  certain  other  acts 
of  parliament  for  or  in  respect  of  the  coals,  goods,  and  other  tilings 
thereinafter  mentioned,  and  made  chargeable  with  certain  rates  ta 
the  said  company,  it  should  be  lawful  for  the  said  company  of  pro- 
prietors of  the  Oxford  canal  navigation  to  ask,  demand,  take,  and 
receive  to  and  for  their  own  proper  use  and  behoof,  the  respectrve 
rates  thereinafter  mentioned  ;  that  is  to  say,  **  for  all  coals  which 
'*  should  pass  from  the  said  Oxford  canal  into  or  upon  the  aaid 
"  intended  canal,  the  sum  of  2*.  9d.  per  ton,  «nd  so  m  proporUon 
**  for  a  less  quantity  than  a  ton,  without  any  regard  to  the  distance 
<<  the  same  should  pass  upon  the  said  Oxford  canal ;  and  for  all 
'*  other  goods,  wares,  merchandizes,  and  things  which  should  pass 
"  from  any  navigable  canal  into  or  upon  the  Oxford  canal,  and 
*f  from  thence  into  or  up  oik  \]\e  said  intended  canal ;  or  from  the 
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**  said  intended  canal  into  or  npon  tbe  faid  Oj[/dhi  canal,  and  Oxford  can^^ 
**  from  thence  into  or  upon  any  other.narigable  canal  (except  cer-  and  from  thence 
"  tain  articles  in  the  act  specified),  the  sum'of  4«.  4rf.  per  ton,  and  [j*®  »ndupcm 

t^         •  .»       £*  1*  ••  'f  the  fleid  in. 

*'  SO  in  proportion  for  a  less  quantity  than  a  ton,  without  ai)y  re-  lended  canmL  or 
^  gard  to  the  distance  the  same  should  pass  upon  the  said  Oxford  from  the  in. 
"  canal**'    The  act  then  provides  for  the  collecting  and  recover-  tended  can«l 
ing  this  last  mentioned  tonnage ;  and  also  that,  in  the  event  there-  into mdupoii 
after  of  such  tonnage  not  amonnting  to  certain  specified  sums  ^^^rSf^t^aat 
within  each  year,  the  conmany  of  proprietors  of  the  intended  canal  thencelnto  and 
should  make  good  the  difference ;  and  it  points  out  the  mode  of  upon  anj  other 
ascertaining  and  recovering  such  difference.    The  tonnage  pay-  navigable  canal, 
able  to  the  appellants  under  this  last  mentioned  act  is  usually  a  certmin  other 
called  the  compensation  tonnage,  no  part  of  the  milfe  or  compens-  !!!JS^lf!!!Li 
ation  tonnage  is  collected  in  the  parish  of  Soto,    The  entire  len^h  ^  ^j^  diitSce 
of  tbe  Oxford  canal  is  ninety-one  miles.     The  Grand  Junction  the  same  ihould 
canal  unites  with  it  at  B.,  and  the  distance  from  that  place  to  pn»  from  the 
where  it  joins  the  Coventry  canal  is  34  miles  seven  eighths,  of  «^  Oxford 
which    two.  miles  and  one  eighth  are  in  the  respondent  parish.  2rt!^tfJ?Se 
This  latter  canal  is  the  only  navigable  canal  which  joins  the  Oxford  proprietonof 
in  this  its  northern  part,  and  the  proprietors  thereof  take  the  ton-  the  <}xfbrd 
Dage  of  coals  upon  two  miles  of  the  Oxford  canal,  being  tlie  first  canal  were  rate, 
two  miles  from  the  junction  thereof  with  the  CovM^73f  canal  at  able  to  the 
Longjordf  and  the  proprietors  of  the  Oxford  canal  take  the  ton-  P^  *."  "^SSL 
nage  of  att  merchandize  (except  coals)  which  are  csorried  upon  duty^lneve^^ 
any  part  of  the  Oxford  cana\f  and  afterwards  upon  the  Coventry  parish  through 
canal,  within  three  miles  and  a  half  from  the  junction  of  the  twa  ■  which  the  canal 
canals  at  Longford,,  towards  Coventry.     For  coals  which  pass  P*^'?^ 
aioDg  the  Oxford  canal,  in  the  respondent  parish,  the  appellants  2?°*"y»  "^* 
receive  the  mile  tonnage,  if  they  do  not  aflerwards  enter  the  also  to  be  rated 
Grand  Junction  canal :  but  if  they  do,  then- they  receive  tlie  com-  in  every  pariah 
pensation  tonnage  only,  whether  they  have  passed  into  the  Oxford  along  which  the 
canal  from  any  other  canal  or  not.     For  other  isorts  of  niierchan-  ^"^^  P*"«l 
dize  which  pass  from  the  Coventry  canal  into  the  Oxford  canal,  J^"^^^ 
and  thence  into  the  Grand  Junction  canal,  or  from  the  Grand  ^^jj^^  du^.^^* 
Junction  canal  into  the  Oxford  canal,  and  thence  into  the  Coven^ 
try  canal,  in  both  which  cases  such  merchandize  must  necessarily 
pass  through  the  parish  of  Soto,  they  receive  the  compensation 
tonnage;  but  in  all  otlxer  cases  they  receive  the  inile .tonnage. 
The  compensation  tonnage  is  never  exactly  what  the  mile  tonnage 
would  have.  been.    The  appellants  derive  no  profit  whatever  from 
their  land  in  the  parish  of  Soto,  except  from  the  tonnage  payable 
to  them  by  virtue  of  the  above  mentioned  acts  of  .parliament,  if 
any  part  of  that  tonnage  can  legally  be  considered  as  such.    The 
occnpiers  of  land  in  the  parish  of  Sovo  are  rated  in  the  present  as- 
tegsment  upon  their  respective  rents,  taking  those  rents  as  the 
oit^OD  or  the  value  of  the  land.    Tlie  apnellants  are  fated  upon 
the  full  amount  of  their  tolls,  which  are  calculated  to  amount  to 
120(V.  per  ushtcm,  whereas  the  same  tolls  are  worth  only  10M» 
per  ammm  to  be  rented  by  a  third  person.    The  questions  for  the 
opinion  of  the  Court,  were— '  First,  Whether  the  appellants  were 
liable  to  be  rated  for  any  of  their  tolls  in  the  parish  of  Soto?  If 
not,  the  assessment  on  the  appellants  in  the  parish  of  Sotv  was  to 
be  struck  out  of  the  rate.  —  Secondly,  Whether  they  were  liable 
lobe  rated  in  the  parish  of  Sow  for  part  of  the  compensation  ton- 
nage for*  coals  pa^ifing  out  of  the  Oxford  canal  into  the  Grand 
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Janctlon  catialy  which  had  passed  along  the  Oa^rd  canal  in  the 
parish  of  /Sow?  If  they  were  not,  four  twenty-fourths  of  tlie  sum- 
tft  which  they  were  to  be  assessed  were  to  be  deducted  from  the 
assessment.  —  Thirdly,  Whether  they  were  liable  to  be  rated  in 
the  parish  of  Sovo  for  part  of  the  compensation  tonnage  received  irr 
respect  of  merchandize  (not  being  coals)  passing  .out  of  any  navi- 
gable canal  into  the  Oxford  canal,  and  thence  into  the  Grand 
Junction  canal,  in  respect  of  such  part  of  the  said  merchandize  as 
had  passed  nlopg  the  Oxford  canal  in  the  parish  oi  SotB  f  If  they 
were  not,  then  eight  more  twenty-fourths  were  16  be  deducted 
from  the  sum  assessed  on  theappellants. — Fourthly,  Whether  they 
were  liable  to  be  rated  in  the  parish  of  Soto  for  part  of  the  com- 
pensation tonAage  received  in  respect  of  merchandize -(not  being 
coals)  passing  out  of  the  Grand  Junction  canal  into  Ahe  Oxford 
canal,  and  thence  into  any  other  navigable  canal,  in  respect  of  any 
such  part  of  the  said  merchandize  as  had  passed  along  the  Oxford 
canal  in  the  parish  of  Sotv^  If  tl>ey  were  not,  then  five  more 
twenty -fourtlis  were  to  be  deducted  from^  the  sum  a:t8es8ed  on  the 
appellants.  —  Fiftiily,  Supposing  the  appellants  to  be  rateable  in 
respect  of  the  above  tolls,  or  any  part  of  them,  in  the  parish  of 
Soto,  whether  the  sum  on  (vhich  they  were  assessed  in  tlieJabove 
rate  ought  not  be  reduced  to  the  amount  which  such  tolls  would 
be  worth  to  be  rented  by  a  third  person  ?  The  several  acts  of  the 
9  G.3. 15  G«3.  and  26  G.  3.  for  making  and  maintaining  the  O^sy^ 
canal,  as  also  the  33  G.  3.  c»  80.,  called  .the  Grand  junction  canal 
aQt»  were  to  be  considered  as  part  of  the  case.  —  Abbott  C.  J* 
I  think  that  the  Oxford  canal  company  are  rateable  in. the 
parish  of  Soto.  We  must  consider  the  two  acta  as.  containing 
one  statutable  enactment,  and.  the  effect  of  them  is  this ;  that 
for  coals  passing  along  the  Oxford  canal,  and  not  going  into 
the  Grand  Junction  canal,  there^  shall  be  paid  so  much  per 
(a) j{nie,iA A07,   Toa'ile  per  ton,  and  it  is  clearly  established  by  Rex  v.  Mitton  (a)t 

that  the  proprietors  are  rateable,  as  the  occupiers-of  the  canal,  or 
land  covered  with  water,  for  the  mileage  duty,  as  profits  arising 
out  of  that  land  so  used,  and  in  e\£ryi  parish  through  which  the 
canal  passes,  in  respect  of  the  land  there  situate  and  so  used  for 
the  canal ;  but  as  to  coals  passing  into  the  Grand  Junction  canal, 
instead  of  a  toll  per  mile,  the  statute  33  G. 3.  enapti*  that  there 
sliall  be  paid  a  fixed  sum,  without  regard  to  distance ;  but  still 
that  fixed  sum  or  compensation  duty  is  earned,  in  conseqaence 
of  the  goods  passing  along  the  Oxford  canal :  and  part  of  it.muft 
be  considered  as  earned  in  every  parish  along  the  line  of  that 
canal.  -  Soiv  is  one  of  the  parishes  m  respect  of  which  the  conH 
pensation  duty  arises,  and  the  company  are  rated  far  that  propor- 
tion of  the  whole  which  is  earned  in  the  parish  of  Soto.  It  is 
.  called  a  compensation  duty,  hut,  in  fact,  it  is  a  rate  given  for  cfala 
passing  along  the  canal.  .  This  being  so  as  to  coals,  there  is  no 
difference  as  to  other  goods,  except'  that  they  mivst  come  frooi 
some  other  canal ;  but  that  cannot  -vary  the  construction  of  the 
statute.  Then,  as  to  the  amount,  it  appears  that  other  lands  are 
rated  according  to  the  amount  which  would  be  obtained  by  letting 
them  at  a  rent ;  this  company,  therefore,  must  be  rated  according 
to  the  same  rules ;  dnd,  consequently,  ought  to  be  assessed  in 
respect  of  property  valued  at  1000/.,  and  the  sum  aC  which  they 
are  to  be  assessed  must  be  50/.     The  Order  of  Sessions  lAust* 
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therefore,  be  amended.  —  Baylet  J.  ^  The  compensation  duty 
stands  upon  the  same  footing  as  the  mileage  duty,  and  each^ 
liable  to  be  rated.     'Sow  the  mileage  duty  is  rateable,  because  it 
is  the  profit  accruing  from  land  covered  with  water,  and  the  tow- 
ing-path for  each  mile  over  which  the  goods  are  conveyed,  and 
the  compensation  duty  is  the  profit  arising  from  the  land  covered 
with  water,  and  the  towing-path  through  the  whole  line  of  the 
canal,  and  the  company  are  rateable  for  the  proportions  earned 
by  them  in  each  parisii  through  which  the  canal  passes.     The 
Grand  Junction  canal  might  have  occasion  to  use  the   Oxford 
canaly  and  they,  therefore,  made  a  bargain  to  give  a  compens- 
ation to  the  Oxford  canal  company  fonrjoing  along  tl|^  whole  line 
from  one  to  the  other ;  that  was  benenciaf  to  the  Oxford  canals 
The  terms  on  which  the  Grand  Junction  canal  company  are  at 
liberty  to  use  tHe  canal  are  2s.  OcL  per  ton  for  coals,  and  4« .  4^. 
per  ton  for  other  goods.     It  has  been  said,  that  the  compensation 
18  pHyable  for  passing  into  and  out  of  the  Oxford  canal  at  i?.,  and 
that  it  is  like  the  t:ase  of  a  sluice,  the  proprietors  of  which  are 
rateable  in  die  parish  where  they  are  paid.     If  that  were  so,'  I 
should  think  the  company  were  not  rateable  in  Soto;  but  the 
fallacy  is  in  the  premises,  for  the  compensation  is  not  for  paasing 
into  or  out  of  tlie  Oxford  canal,  but  for  using  it.  —  Holroyo  and 
LiTTLEDA^  Js.  concurred.     The  rule  drawn  up  was  for  amende 
iog  the  rates,  by  reducing  the  sural  assessed  upon  the  defendants 
for  and  in  respect  of  the  towing-path  land>  and  that  part  of  the 
Oxford  canal  which  lies  within  the  parish  of  Sono^  and  the  tolls  and 
daes  o^urring  therei^on,  to  the  sum  of  lOOCV.,  and  by  reducing 
the  assessment  made  thereon  to  the  sum  of  50/. 

111.  Rex  V.  North  Curry,  M.  2\  6  G.  4.  4*  B.  Sf  C.  953. — Upon  an  Several  part* 
appeal  by  F.  S.  and  others,  against  a  rate  made  for  the  relief  of  the  nen  of  a  firm 
poor  of  the  parish  of  North  Curry,  in  thfe  county  of  S.;  the  ?"*^7^^ 
Sessions  amended  the  rate  by  striking  out  tlie  sum  of  16/.  13*.  4rf.,  ^JJ^nga^in  om 
assessed  on  the  appellapts  in  respect  of  their  stock  in  trade  in  the  puishof  A, 
said  parish,  subject  to  the  opinion  of  this  Court  on  the  following  by  means  of  a 
case :    The  appellants  were  partners  in  trade,  all  residing  in  the  foreman  and 
parish  of  Zr.,  and  carried  on  a  considerable  branch  of  their  busi-  °^'  "^'liS^ 
ness  in  coals,  culm,  deals,  and  salt,  in  North  Curry,  by  means  of  JJ^^  ^^^  jj,  ^ 
a  foreman  and.  other  servants.     The  foreman  and  his  family  re-  house)  part  of 
sided  there  in  a  house  on  part  of  the  premises  on'' which  the  trade  the  premises  ^ 
•was  carried  on,  belonging  to  the  appellants,  for.  which  they  were  where  the  bunj* 
assessed  as  proprietors  and  occupiers  in  the  rate  appealed  against,  iit  nesa  was  earned 
l/^Sf.S  and  they  were  also  assessed  fSr  stock  in  trade  16/.  18«.4rf.  ^f  the  pannwa 
Neither   of  the  appellants   ever  slept  in  the  parish   of  North  resided  in  that 
Cttrrythiit  they  came  there  for  the  purpose  of  inspecting  the  parish:  Held^ 
foreman's  accounts,  and  to  see  how.  business  was  going  on.  '  O^  that  they  were 
such  oqbasions  the  acting  partner  used  astnall  parlour  in  the  fore*  JJ^'^J^q*^^ 
iaan*S'l^use'as.  a  counting-room,  which  the  foreman  in  the  absence     ^^  |„  ^i^ 
of  the 'appellants  used  when  he  had  company.     There  were  qo  parish  in  respect 
deeping  conveniences  kept  for  the  -  appellants  in  the  forenian's  of  their  stock 
house,  nor.in  any  other'part  of  the  parish.     The  stock  Was  re-  in  trade  there. 
ceived  and  sold  by  the  foreman  on  the  premises,  and  on  every 
Friday  the  proceeus,  with  the  accounts  of  the  week,  were  sent  to 
the  partners  at  L.,  and  returned  afler  Inspection  by  them  to  the 
foreman  on  the  succeeding  Monday t    Accounts  were  also  made 
op  monthly  and  sent  to  the  partners  for  their  inspection.    TXiQ 
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gfDGhint  of  the  rate  was  one  ground  of  appeal  stated  in  the  notice^ 
but  on  the  hearing  of  the  appeal  that  was  abandoned,  and  the 
OTOund  stited  and  relied  uj[)on  was,  that  the  appellants  were  not 
liable  to  be  rated  for  their  stock  in  trade,  they  not  being  inhabit- 
ants of  the  parish  of  North  Curry ^  nor  otherwise  liable  for  the 
samer  The  assessment  on  the  wharfs,  houses,  &c.  was  submitted 
to  wkhOQt  objection.  »-B A YLBY  J.  If  the  question  raised  in  this 
case  weire  res  integray  the  argument  addressed  to  us  would  deserve 
great  consideration.  But  there  have  been  cases  in  which  it  has 
been  held  that  a  party  (not  being  a  parson  or  vicar, )  to  be  rate- 
able to  the  relief  of  the  poor,  must  either  be  an  inhabitant  or 
occupier  o(  lands  within  J^he  parish  ;  and  I  need  hardly  observe, 
that  m  this  branch  of  the  law,  certainty  is  very  desirable.  If  tlie 
appellants  in  this  case  were  liable  to  be  rated,  it  must  be  because 
they  come  within  the  description  of  the  persons'  upon  whoiti  the 
liability  is  imposed  by  the  statute  43  LViz.  c.2.  That  statute 
enacts,  ^'  That  competent  sums  shall'  be  raised  by  taxation  of 
"  every  inhabitant,  parson,  vicJar,  and  other,  and  of  every  occupier 
"**  of  lands,  &c.  in  the  said  parish,  to  be  gathered  out  of  the  same 
**  paifish,  according  to  the  ability  of  the  same  parish.'*  It  hat 
been  insisted  in  this  case,  that  S,  and  his  partners  are  persons  liable 
to  be  rated  either  as  inhabitants  or  as  persons  coming  within  the 
meaning  of  the  words  "  and  bther.*^  In  numerous  cases,  how- 
ever, which  hive  come  before  the  Courts  on  the  rateability  of 
tolls,  it  has  never  been  suggested  that  persons  not  coming  within 
the  description  of  the  words,  *'  inhabitants  or  occupiers,"  were 
liable  to  be  rated  under  the  words  "  and  other."  In  Rex  v. 
(o}^fite,pl.l02.  Nicholson   («),    Lord   Ellenhorovgh\   after  stating  the  words  of 

the  act,  says,  <*  that  tolls  do  not  come  within  atiy  one  description 
"  of  occupancy  described  by  the  statute,  they  are  not  lands,  nor 
"  houses,  &c;  If,  tlterefore,  the  owner  be  taxable  for  them  at  all, 
*^  it  must  be  as  an  inhabitant  of  the  parishout  of  which  they  arise." 
Lord  EUenborottghy  therefore,  must  have,  considered  the  words 
"  and  other,"  not  to  have  carried  the  description  of  the  persons 
li^le  to  be  rated  farther  than  the  word  ^*  inhabifnnts "  did. 
Assuming  that  to  be  the  true  construction  of  the-  statute,  then  the 
question  in  this  case  is,  whether  S.  and  his  partners  were  inhabit- 
ants within  the  meaning  of  the  r tatute.  That  word  may  have  a 
very  extensive  sen^e,  so  as  to  include  in  it  all  persons  possessed 
of  property  in  the  place.  Such  a  construction  has  been  put  upon 
that  word  in  the  statute  of  brfdges,  the  riot  act,  and  the  black 
act,  but  in  those  statutes  tMb  word  inhabitants  was  the  only  word 
used  as  descriptive  of  ihe  persons  liable  to  be  charged.  From  the 
nature  of  the  subject  matter  to  which  it  was  applied,  it  was  con- 
sideted  as  necessarily  including  in  it  all  persons  having  property 
in  the  place  to  be  taxed.  It  has  been  held,  accordingly,  that  a 
person  occupying  land  in*  a  parish,  but  living  out  of  it,<isxompel- 
Jable  to  receive  a  parish  apprentice,  although  the  stifttute  of 
43  Eliz.  cJ2,  says,  that  none  but  inhabitants  and  occupiers  shall 
be  bound  to  receive  the  same.  But  in  this  statute  several  words 
are  used  as  descriptive  of  the  persons  to  be  taxed,  viz.  "  every 
"  inhabitant,  parson,  vicar,  and  other,  and  every  occupier  of  lands.*' 
In  Rex  V.  Nicholson,  the  Court  were  of  opinion,  that  the  word 
inhabitant  was  not  to  be  taken  in  the  extensive  sense  which  had 
been  applied  to  it  in  ihc  cotikIxxxcIVoti  of  the  statiite  of  bridges. 
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but  in  a  confined  sense,  as  descriptive  only  of  a  resident  within 
tlie  parish. — Le  Blanx  J.  said,  that  the  wqrd  inhabUuHt  was 
used  as  w^l  as  occupiers,  and  that  he  coftsidered  that  by  the  for- 
mer was  meant  a  person  who  was  resident  in  the  place,  ^or  one 
might  occupy  without  being  resident,  and  the  statute  meant  to  ia- 
clude  both.  It  is  also  st^^ed  in  Nolans  Poor  Lawsy  that  personal 
property  cannot  be  rated  unless  the  proprietor  reside  in  the 
parish.  Then  the  question  is,  what  is  the  meaning  of  the  word 
**  resides  ?  "  I  take  it,  that  that  word,  where  there  is  nothing  to 
show  that  it  is  used  in  a  more  extensive  sense,  denotes  the  place 
where  an  individual  eats,  drinks,  and  sleeps,  or  where  his  mmily 
or  his  servants  eat,  drink,  and  sleep  ;  and  if  that  be  so,  there  is  no 
ground  for  saying  that  S.  or  his  partners  had  a  residence  in  the 
place  in  question.  I  think  that,  according  to  the  former  decisions, 
the  word  inhabitants  in  the  43A7fz.  ^.2.,  must  be  confined  to 
residents;  and,  therefore,  inasmuch  as  the  appellants  were  not 
residents  within  the  parish,  they  were  not  liable  to  be  rated  in 
respect  df  their  personal  property.-*- Holroyd  J.  It  seems  to 
me,  that  consistently  with  the  construction  put  upon  the  words  of 
the  statute  of  the  43  ELiz.  c.  2.  in  several  cas^,  we  must  hold, 
that 'the  Appellants  in  the  Court  below  are  not  rateable.  If  that 
construction  had  not  already  been  put  upon  the  statute,  the  argu- 
ment in  favour  of  the  rate  would  be  entitled  to  attention ;  but, 
without  overturning  the  cases  where  it  has  been  hefd  that  a  nap- 
resident  proprietor  of  tolls  is  not  rateable,  we  cannot  hold  that 
the  parties  mentioned  in  this  case  are  rateable,  either  as  coming 
within  the  word  ''  inliabitants,''  or  the  words  '^  and  other."  It 
teems  to  me,  that  the  latter  words  must  mean  ''  other  inhabit- 
ants." The  legislature  never  could  intend  to  rate  persons  who 
were  neither  inhabitants  nor  occupiers  of  property  within  the 
parish.  And  unless  inhabitant  mean  inhabitant  resident^  the  sub- 
sequent word  occupier  will  have  no  effect  whatever.  On  that 
ground;  m^Itex  v.  Nicholson^  it  was  held,  that  a  party  was  not 
liable  tabe  rated  for  tolls,  unless  he  was  an  inhabitant  resident. 
In  the  course  of  the  argument.  Lord  EUenborough  says,  "  The 
**  great  difficulty  is  to  bring  the  case  within  the  words  of  the 
"  statute  43  Eliz.  c.  2.  conferring  that  authority.  The  party  rated 
**  must  be  either  an  inhabitant  of  the  parish,  or  he  must  be  an 
"  occupier  of  one  or  other  of  the  descriptions  of  property  men- 
^'  tinned  in  the  statute.*'  And  in  another  place,  he  asks,  *'  Whe- 
^  ther  the  counsel  were  aware  of  any  case  where  the  word  in- 
^  habitant  in  the  statute  of  Elisabeth  had  been  held  to  mean  any 
<< other  than  resident?"  And  afterwards  in  giving  judgment^ 
Lord  EUenborough  says  expressly,  that  there  is  no  casp  in 
which  the  word  inhabitant  in  that  statute  has  been  held  to  mean 
itty  other  than  a  resident  within  the  parish.  Le  Blanc  J.  also 
stems  to  have  considered  it  clearly  necessary,  that  a  party  must 
be  either  a  resident  in  the  place,  or  an  occupier  of  real  property, 
in  order  to  make  him  rateable  ;  and  Dai^ley  J.  says,  "  in  a  statute 
**  which  mentions  inhabitanl  as  well  as  occupier t  inhabitant  must 
'^  mean  resident,  otherwise  it  would  mean  the  same  as  occupier,** 
In  Williams  v.  Jones  (a),  it  was  held  on  the  same  grounds,  that  a  (a)  Atite,pHOS. 
non-resident  proprietor  was  not  rateable  for  tolls  of  a  ferry.  '-The 
construction  which  it  is  contended  ought  to  be  put  upon  the 
words  '<  ^d  other,"  would  have  applied  to  those  ca^  as  weW  aa 
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POOR  fi   RATE. 


[Ch.  U. 


A  rato  cannot 
be  made  to  re- 
pay money 
borrowed  to 
rebuild  a  work- 
bouse. 


(h)  But  see  now 
41  G.  S.  c  23. 


But  overseers 
may  make  a  rate 
to  reimburse 
themselves  for 
law  esepences 
necesasrily 
incurred. 
&  C.  Cald. 
507. 


to  this,  and  if  that  he  the  right  construction,  those  cases  have  been 

improperly  decided.    I  think,  that  according  to  the  construction 

already  put  upon  this  4itatute,  the  words  *'  and  other'*  in  this 

clause  of  the  statute,  must  mean  <<  and  other  inhabitants,"  and 

that  being  ^o,  then  for  the  reasons  already  given,   S.  and  bis 

partners  were  not  rateable. — Order  of  Sessions  confirmed* 

* 
V.  Far  xohat  Purpose  th^  Rate  may  be  made* 

See  stats.  43£^z.  c.2.  §  1.     13 &  U Car.2.  c.  12.  §  18. 

41G.3.  C.23.  $9. 

112.  Rex  V.  Wavell,  E.  T.  19  G.  3.  DougL  116.  —  A  rate  was 
made  as  follows^e  **  An  assessment  on  all  and  every  the  occupiers 
**  of  lands  and  houses  in  thp  parish  of  £.,  for  the  necessary  relief 
"•  of  the  poor,  and  towards  payment  of  money  borrowed  Jbr  repair^ 
**  hig  and  rebuilding  the  workhouse  ;"  the  objection  was,  that  the 
rate  appeared  to  be  made  for  a  purpose  not  within  the  43  Eliz. 
e,  9*,  VIZ.  towards  payment  of  money  borrowed  for  reparing  and 
rebuilding  the  workhouse,  —  Willes  J.  Can  we  reject  as  surplus- 
age what  is  a  material  part  of  the  title  of  the  rate  ?  If  we  cannot, 
is  a  rate  to  repay  money  borrowed,  good?  Tawneys  .case  is  in 
point  to  this  (a)  that  a  rate  Cannot  be  made  for  the  express  pur- 
pose of  reimbursing  an  overseer  for  money  advanced  by  nim,  even 
tnthin  his  year,  (b)  The  rate  cannot  be  supported.  —  Ash- 
HthtsT  J*  of  the  same  opinion.  —  Buller  J.  This  rate  imports  to 
be  made  for  two  purposes ;  and  we  are  desired  to  consider  it  as 
only  made  for  one.  I  conceive  that  a  rate  cannot  be  made  for 
money  borrowed,  even  though  within  the  year.  Tawney*s  case 
goes  that  length  ;  if  it  were  otherwise  the  inconvenience  might  be 
very  great.  —  The  rate  was  quashed. 

113.  Rex  V.  Michlefield,  H.  T.  25  G.  3.  EditorV  MSS.  —  On 
an  appeal  against  three  rates,  a  case  was  made  on  one  of  them, 
stating,  that  the  money  raised  was  to  reimburse  the  overseers  for 
the  expeiice  of  law  proceedings ;  and  it  came  on  to  be  argued, 
when  CocKELL  for  the  respondents  admitted,  that  the  overseers 
might  reimburse  themselves  for  law  expences  necessarily  incurred, 
but  he  denied  that  to  be  the  case  here.  —  Willes  and  Ash* 


(a)  Tatiiney  being  overseer  of  the' 
poor  of  LUtUpdri,  in  the  isle  of  Eh/, 
laid  out  his  money  for  the  relief  of  the 
poor,  -fnd  was  turned  out  of  his  office 
by  the  justices  before  the  end  of  the 
year,  by  which  means  he  lost  the  op- 
portunity of  making  a  rate  to  reimburse 
himself.  Upon  this  he  obtained  a  marv' 
damns  directed  to  the  churchwardens 
and.  ovefteers  of  the  poor  to  make  a  rate 
to  reimburse  him.  It  was  argued,  that 
there  could  be  no  such  chaige  neither 
by  the  common  law  nor  by  the  statute 
.43  EUz.  c.  2 Holt  C.  J.  We  can- 
not order  the  parish  or  overseers  to 
inake  a  rate  to  raise  money  to  reim- 
burse an  overseer,  but  only  to  raise 
money  for  the  relief  of  the  poor,  nor 
can  t^y  make  a  rate  otherwise.  The 
act  of  parliament. is  expressly  so,  and 
must  be  pursued.  An  overseer  is  not 
bound  to  lay  out  inoDcy  tiH  Vw  baa  it  •> 


if  he  do,  he  must  make  a  new  rate  for 
the  relief  of  the  poor,  and  out  of  that 
he  may  retain  to  pay  himaelL  Tourney 
should  have  done  so;  he  trasted  where 
he  needed  not  have  done  it;  he  baa  not 
pursued  the  means  the  statute  gave 
him ;  and  we  cannot  relieve  him.  —  £r 
PXR  TOTAM  Curiam:  The  fiumdamus 
lies  not  Tawney's  case,  Hilary  Term, 
2  Ann.  Salk.  531,  2  Ld.  Ray,  1009. 
6  Mod.  97.  —  S.  P.  Rex  v.  Oveneera 
of  Rotherhithe,  Mich.  Term,  11  G.  1. 
8  Mod.  388.  —  Rex  v.  Ware,  Foley,  la 

10  Mod,  104.,  and  in  the  case  of  the 
Overseers  of  Chichester,  Mich.  TWm, 

11  Geo.  1.  an  order  of  Se^ons  to  re- 
imburse their  predecessors  for  lew 
charges  was  quashed  on  the  authority  of 
this-  case,  MSS. ;  and  the  sqpne  d^cr- 
roination  on  a  like  order  on  the  over- 
seers of  Llandillo,  Michaelmas  Tenn^ 
2  G.  2.  MSS. 


Sect.  5.]      for  what  purpose  it  may  be  made.  |09 

HURST  Js.  inclined  to  think,  that  under  the  circumstances  the 

expences  of  the  law:  proceedings  were  properly  incurred^  and 

ought  to  be  raised  to  reimburse  the  'overseers ;  but  they  wished 

to  have  it  stated,  whether  the  vestry  had  directed  the  proceedings. 

—  Buller  J.  thought  the  expence  properly  incurred,  and  was 

of  opinion  the  overseers  wanted  no  authority  from  the  parish  to 

tiefend  the  action.    The  overseers  niust  incur  some  cost  before  it 

is  possible  for  them  to  have  the  authority  of  the  parishioners  ;  and 

if  they  are  entitled  to  be  reimbursed  for  any  part  they  must  for  the 

whole,  unless  they  misbehave  themselves  in  the  conduct  of  the 

business ;  but  here  no  such  miscotiduct  appears.  —  The  Court  sent 

the  order  quashing  the  rates  back,  in  order  to  have  the  case  re- 

statedy  as  to  the  fact  of  there  having  been  a  vestry -meeting  re- 

ipectine  the  law-suit.     FEARNLEvyor  the  appellants  informed  the 

Court  that  the  cas^  was  come  back,  and  that  it  was  now  stated, 

that  there  had  been  no  vestry-meeting.     The  case  was  ordered  to  (a)  Vide  S.  C. 

stand  for  are;ument ;  but  the  Court  ultimately  decided  the  mat-  /K>5/,pl.s<ji — 

ter  on  a  different  point,  (a)  ^2®-, 

114.  Rex  v.  The  Mayor  of  Gloucester,  T.  T.  33  G.  3.  5  T.  R.  346.  If  a  private  act 
— UpoB  an  appeal  on  account  of  the  inequality  and  illegality  of  a  relating  to 
rate  or  assfssment  made  by  the  churchwardens,  &c.  of  the  parish  ^["'S?'^' *"*" 
of  Si.  N.  in  the  city  of  G.,  intitled,  "  A  rate  or  assessment  made  g^^*   &c!^to" 
"  upon  every  iahabitant  and  upon  the  occupiers  of  all  lands,  &c.  make  a  mut  for 
"  in  the  parish  of  St,  N.,  &c.  for  raising  and  levving  the  sum  of  the  relief  of  the 
**  26/.  5s.  as  needful  to  be  paid  by  the  parish  ^f  SL  N.  for  and  P«"'»  f^d  to  in- 
"  towards  the  maintenance  of  the  poor  of  the  hospital,  workhouse,  fludemit  wich 
**  or  house  of  correction,  provided  for  by  the  said  act  within  their  "ibie  wnM^tt"*' 
"  care,  for  the  quarter  beginning,  &c.  and  ending,  &c ;  and  also  Uiey  shall  be 
^  for  raising  the  s^im  of  80/.  as  necessary  to  defray  the  reasonable  put  to  in  the 
"  and  just  expences  which  the  churchwardens  and  overseers  shall  execution  of 
"  be  put  to  in  the  execution  of  their  respective  offices,  or  with  **>eir  offices ; 
"  which  they  now  are  or  hereafter  shall  be  charged  and  made  *"^^^  ^SLe^ftle 
^  liable  to  pay  by  any  act  or  acts,  or  other  lawful  ways  or  means  of  which  ex- 
*^  by  virtue  of  their  respective  offices ;  and  in  case  any  overplus  presses  it  to  be 
**  upon  the  settling  of  their  accounts  shall  appear  to  remain  in  the  for  both  those 
**  hands  of  «ny  churchwarden  or  overseer  of  the  poor,  the  same  rJ^^^^J^n^li 
**  shall  be  paid  to  the  succeeding  churchwardens  and  ovei^eers  of    ^^^j^  j* 
^  the  poor,  to  be  by  them  carried  to  the  succeeding  accounts  of  though  the 
"  such  churchwardens  and  overseers  respectively,  bya  rate  of  six  Sessions  on  an 
"  weeks,  at  two  pence  in  the  pound  per  week."     The  Court  of  appeal  sut^in 
Sessions  confirmed  the  rate,  and  stated  the  following  case  for  the  *  *^**^ari?* '' 
opinion  of  this  Court.     The  rate  appealed  agaiiwt  appeared  to  be  JJ^Ho  pay  a 
niade  for  the  purpose  of  raising  26/.  5s.  for  the  relief  of  th-o  poor,  jebt  incurred 
and  also  for  raising  the  sum  of  8(V.  as  necessary  to  defray  the  rea-  by  the  late 
Bonable  and  jast  expences  of  the  churchwardens  and  overseers  in  overseers;  the 
the  e^cution  of  their  respective  offices,  according  to  Ihe  pro-  ™^*^^i*JJ^Q„*|te 
virions  of  the  statute  of  21  G.3.  c.  74.  §30;  and  the  single  point  ^Jofittobe 
in  discussion  was.  Whether  the  above  sum  of  80/.  was  to  be  con-  icgal. 
^dered  as  a  just  and  reasonable  expcnc%  under  the  following  cir- 
cumstances?—  Mr.  Budget  who  had  been  employed  for  some  years 
tt  an  attorney  in  conducting  a  litigation,  commenced  and  carried 
4^by  order  of  vestry  of  this  parish,  brought  in  his  bill  amounting 
to  218/.  3^.  3</.,  on  the  23d  of  Marchy  1792.     New  parish-officers, 
*ho  continued  in  office  when  the  rate  in  question  was  made,  wet^ 
appointed  on  the  9th  of  April  followlDg.     Mr,  Lane  t\\e  cViutcVv- 
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warden  psdd  the  whole  of  th^  above  bill  of  Mr.  Rudge^  of  whicb 
the  80^.  in  question  made  a  part,  out  of  his  own  money*  partly  in 
die  same  month  of  Aprils  and  partly  in  tlie  August  following.  lo 
,Septetnber  following^  Mr.  Lane  having  occasion  for  the  money  so 
auvanced,  the  parish-officers,  with  the  approbation  of  the  vestry, 
agreed  to  borrow  that  sum  of  Mr.  Crotv/Aer,  who  accordingly  on 
the  20th  of  that  month  lent  the  same  ^o  the  parish -oiEcert,  who 
immediately  discharged  with  it  the  whole  demand  of  Mr.  Lane. 
The  same  parisli-officers  afterwards  made  the  rate  in  question ; 
the  80/.  mentioned  in  which  is  intended  to  raise  part  of  the  sum  so 
paid  on  their  account  to  Mr.  Rudge,  and  included  ii%€he  above- 
stated  transactions.  This  Court  (of  Sessions)  js  of  opinion  that  the 
above  sum  of  80/.  was  necessary  for  the  just  and  reaaonaUe  ex- 
pences  of  the  overseers ;  subject  to  the  opinion  of  the .  Court  of 
king's  Bench,  whether  from  the  time  of  the  delivery  of  Mr«£tufee8 
bill,  or  from  the  circumstapces  of  the  above  transactioi|  with  Mr. 
Lane  and  Mr.  CrototheVf  there  is  any  legal  obiection  Xq  its  being 
allowed.  By  stat.  4  G.  3.  c.  60.  it  is  enacted,  that  the  corporaUon 
of  the  workhouse,  to  be  established  by  virtue  of  the  act,  should 
find  might  from  time  to  time  under  their  common  aeal  certify  the 
sums  and  payments,  which  at  their  courts  should  be  by  them  set 
down,  ascertained,  and  charged  for  the  several  purposes  therein- 
before mentioned  to  the  mayor  and  aldermen  of  the  city  [of 
Gloucester'^  for  the  time  being ;  which  ss^id  Qiayor  and  any  one  of 
the  aldermen  W^re  required,  within  the  space  of  ten  days  next 
after  such  sums  or  payments  should  be  to  them  certified^  from 
liiQe  to  time  to  cause  the  same  to  be  raised  and  Jevied  bj 
taxation  of  every  inhabitant  and  of  all  lands,  &c.  in  the  several 
parishes,  &c.  of  the  city  and  county  of  the  same,  and  in  the 
county  of  Gloucester  adjoining,  which  h^d  been  usually  rated 
therewith,  not  being  part  of  the  out-hamlets  thereinbefore  men- 
tioned, in  equal  proportions,  &c.;  with  power  for  the  na|iyorand 
one  alderman,  6cc.  by  warrants  under  their  hands;  and  seals,  or 
for  two  justices  of  the  peace  of  the  county  of  Gloucester ^  to 
authorise  and  require  the  respective  churchwardens  an^overseers 
to  demand,  collect,  &c«  the  same  within  their  respeodve  jurisdic- 
tions by  distress,  &c.  By  an  act  21  G.  3.  c.  4.  for  amending  the 
several  acts  for  the  maintenance  of  the  poor  of  the  said  city  of 
Gloucesiery  after  reciting  the  stat.  4  G.  3.  it  is  (auKing'other  things} 
enacted,  that  upon  the  receipt  of  the  certificate  of  the  money 
necessary  to  be  raised  for  the  relief  of  the  poor  from  t]a8  gov^nor 
and  guardians,  according  to  the  provisions  of  the  act  of  the  4  G*  S^ 
it  shall  and  may  be  lawful  to  and  for  the  justices  of  the  pctace  of 
the  city  to  include  with  and  edd  to  the  said  suras  mentioned!  and 
specified  in  the  said  certificate  such  sum  or  sums  of  money  us  shall 
from  ti«e  to  time  be  necessary  to  be  paid  to  the  county  4tock  of 
the  said  city  for  the  discharge  of  such  expences  as  the  justices 
shall  be  by  them  required  or  entitled  to  defray  out  of  the  coonty 
stock,  and  to  direct  as  well  the  said  sums  so  by  them  added,  as 
the  said  sums  mentioned  and  specified  inthe  said  certificate,  to  be 
raised ;  **  and  that  the  churchwardens  and  ov^^eers  of  the  ppor 
**  of  the  several  parishes  in  the  said  city  shall  raise  the  siV 
*'  ordered  to  be  raised,  and  shall  and  may  also  in  addition  thereto 
**  raise  such  further  sums  as  shall  from  time  to  time  be  necessary 
**  to  defray  the  reasonable  apd  just  expciicc^  which  tlu^y  the  said 
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<<  churchwardens  and  overseers  shall  be  put  to  in  the  execution  of 
**  their  said  respective  offices,  or  which  tney  now  are  or  hereafter 
*'  shall  be  charged  and  nigde  liable  to  pay,  by  any  act  or  acts  of 
*'  parliament,  or  other  lawful  ways  pr  means  by  virtue  of  their 
<<  said  respective  offices,  by  the  ways  and  means  by  the  said  act 
**  directed,"  &c. ;  "  and  in  case  any  overplus  upon  the  settling  of 
*^  their  accounts  shall  appear  to  remain  in  the  hands  of  any  church- 
<<  wardens  or  overseers  of  the  poor,  to  be  by  them  carried  to  the 
**  succeeding  accounts  of  such  churchwardens  and  overseers  re- 
*f  spectively."  —  Lord  Kenton  C.  J.  Hie  specious  objection, 
which  is  made  to  this  rate,  is  that  as  the  inhabitants  of  a  parish  are 
a  fluctuating  body,  the  parish  expences  incurred  during  the  occu- 
pation of  A9  Bt  and  C,  certain  inhabitants,  ought  not  to  be 
defrayed  by  other  inhabitants,  D,  E,  and  F,  their  successors; 
and  speculatively  speaking,  the  objection  seems  correctly  stated* 
But  a  system,  free  from  that  objection,  cannot  universally  be  put 
in  practice,  because  parish  expences  are  incurred  from  day  to  day, 
nay  from  hour  to  hour ;  and  no  rate  can  be  adopted  to  such  a 
speculative  degree  of  excellence  and  perfection,  m  this  case  cer- 
tain expences  have  been  incurred  in  litigating  points  in  whicJi  the 
interest  of  the  parish  was  concerned ;  the  business  was  commenced 
and  carried  on  by  an  order  in  vestry,  made  by  those  who  were  to 
judge  for  the  interest  of  the  parish ;  it  is  not  pretended  that  the 
expences  were  improper,  or  the  amount  of  them  too  great ;  and 
the  vestiy  afterwards  osdered  the  sum  of  SOl.  to  be  raised  to  pay 
part  o€  it.  And  it  seems  a  little  ungracious  in  the  corporate  body 
to  make  this  formal  objection  to  the  rate,  to  which  they  would  not 
probably  have  objected  in  their  individual  capacities.  At  present 
I  will  not  enter  into  a  discussion  of  the  propriety  of  expending 
this  money  for  this  or  that  purpose  when  it  shall  be  received ;  but 
I  am  extremely  glad  to  find  a  ground  on  which  I  am  bound  to  give 
an  opinion  in  support  of  this  rate  before  we  come  to  that  point. 
The  only  question  now  before  the  Court  is.  Whether  or  not  tliis 
be  a  l6|^  rate,  to  obtain  a  legal  end,  by  legal  purposes  ?  and 
whether  it  be  so  or  not  must  be  determined  by  comparing  the 
rate  with  the  terms  of  the  act  of  parliament  under  which  it  is 
made.  That  act,  afler  directing  the  churchwardens  and  overseers 
9£  the  several  parishes  to  raise  the  sums  ordered  for  the  relief  of 
the  poor,  enables  them  "  in  addition  thereto  to  raise  such  further 
'*  sums  as  shall  from  time  to  time  be  necessary  to  defray  the  rea- 
**  sonable  and  just  expences,  which  they  shall  be  put  to  in  the 
^  execution  of  their  respective  offices,  or  which  they  shall  be 
"  charged  with,  and  made  liable  to  pay,  by  any  act  of  parliament 
**  or  other  lawful  ways  and  means  by  virtue  of  their  respective 
**  offices,  by  the  ways  and  means  by  the  said  act  directed.** 
Now  the  parish-officers,  in  making  the  rate  in  question,  have 
complied  precisely  with  the  terms  of  the  act  of  parliament;  they 
have  transcribed  the  material  words  of  the  act  into  the  rate,  and 
have  not  been  guilty  of  any  excess  in  making  it.  Then  how  is  it 
possible  for  us,  after  comparing  the  rate  with  the  act,  and  seeing 
that  they  correspond,  to  say  that  the  rate  is  illegal.  I  studiously 
avoid  saying  any  thing  upon  the  question  made  at  the  bar,  whe- 
ther the  money,  when  it  is  collected  under  this  rate,  will  or  will 
iM)t  be  properly  applied  by  the  overseers  in  paying  the  80i.  in 
du^ute,  as  that  question  may  be  agitated  on  an  app^  agamt  ^)i!^^ 


106 


POORS   RATE. 


[Ch.  U. 


(a)  See  now  the 
statute  4 IG.S. 
c.  SS. 


If  a  person  be 
appointed  an 
overseer  for 
four  successive 
years,  and  do 
not  make  any 
rate  in  the 
three  first  to 
reimburse  him- 
self what  he 
expends  in  those 
years^  be  can- 


allowance  of  the  orcrseers'  accounts  (a),  if  the  corporation  choose 
to  continue  the  same  spirit  of  litigation ;  though  the  corporation 
must  not  take  it  for  granted  that  no  lete  made  for  the  purpose 
of  reimbursing  former  expences  can  be  good,  because  in  one  case 
mentioned  in  the  act  of  parliament  (b)  such  a  rate  is  directed  to 
be  made.  But  it  is  sufficient  for  us  at  present  to  saj  that  the 
rate  itself  is  legal,  being  warranted  by  the  very  words  of  the  act 
of  parliament. — Ashhurst  J.  If  it  appear  on  the  face  of  the 
rate  that  it  is  legal,  that  is  sufficient.  The  purpose  to  which  the 
case  states  the  money  is  to  be  applied  is  a  just  and  reasonable 
one.  For  the  vestry  thought  proper  to  order  Rudge  to  transact 
the  business,  which  is  the  subject  of  expence ;  and  aftet  his  bill 
was  delivered  the  money  could  not  have  been  raised  before  the 
then  overseers  went  out  of  office ;  the  bill  having  been  delivered 
on  the  2Sd  of  March^  and  the  succeeding  overseers  appointed  on 
the  9th  of  AprU.  If  all  the  formalities  required  by  the  act  had 
beeli  complied  with,  the  money  could  not  have  been  raised  by 
the  former  overseers ;  and  therefore  no  laches  can  be  imputed  to 
them  for  not  having  that  which  they  could  not  do.  So  much  for 
the  merits  of  the  case :  then  as  to  the  form ;  the  Court  are  now 
desired  to  quash  a  rate  which  appears  on  tlie  face  of  it  to  be  made 
for  the  purpose  of  raising -money  for  the  relief  of  the  poor,  and 
for  defraying  the  just  and  reasonable  expences  which  the  parish- 
officers  shall  be  put  to  in  the  execution  of  their  respective  offices. 
But  the  act  of  parliament  expressly  gives  them  power  to  make  a 
rate  for  those  purposes.  Then  if  it  be  legal  on  the  face  of  it,  as 
being  warranted  by  the  act,  we  cannot  quash  it  on  account  of  any 
possible  future  misapplication  of  the  money  raised  under  it :  the 
parties  objecting  to  this  supposed  misapplication  of  the  money 
may  resort  to  another  remedy  hereafter,  an  appeal  against  the 
allowance  of  the  overseers'  accounts.  In  the  case  of  Rex  v. 
fVavellf  the  rate  appeared  on  the  face  of  it  to  be  a  rate  not  aur 
thorised  by  law ;  whereas  the  rate  in  question  appears  on  the  face 
of  it  to  be  made  for  purposes  which  the  -law  does  authorise,-  — 
BuLLER  J.  I  hope,  for  the  credit  of  the  corporation  of  GUmcester^ 
that  we  shall  hear  no  more  of  this  case. — The  order  of  Sessiona 
was  confirmed. 

1 1 5.  Rex  V.  Goodcheap,  H.  T.  35  G.  3.  6  T.  R.  159 At  Easter, 

1778,  J.  G.  was  appointed  an  overseer  of  the  parish  of  St.  M,;  at 
Easter  in  the  several  years  1789,  1790,  and  1791,  he  was  aRain 
appointed  one  of  the  overseers  of  the  parish,  and  continued  in 
the  office  those  four  successive  years.  At  Easter^  1792,  fV.  E. 
and  W,  S.  were  appointed  overseers ;  and  S,  becoming  insolvent 
about  three  weeks  after  his  appointment,  G,  was  again  appointed 
in  his  room  for  the  remainder  of  the  year  ending  at  Easter  1795r 
S,  while  he  was  overseer  neither  paid  any  money  for  the  use  of 
the  poor  nor  made  any  rate.    During  the  four  first  years,  be- 


(6)  The  3d  sect,  enacts,  that  «  no 
**  certiorari  shall  be  allowed  for  the  rc- 
**  moval  of  any  determination  of  the 
**  justices,  &c.  until  the  party  applying 
*'  for  the  same  shall  have  actually  paid 
**  the  sum  rated  and  asscfssed  upon  him 
'*  by  the  determination  of  such  justices ; 
"  which  pajrmcnt  shall  be  reimbursed 


'*  and  satisfied  to  him  out  of  the  next 
**  rate  or  assessment  to  be  made  on  sudi 
"  parish  af^r  tlie  determination  of  Hb 
«  Majesty's  Court  of  King's  Bench 
<*  shall  be  had  and  obtained  thereon, 
'*  provided  «uch  determination  be  in 
'<  favour  of  the  person  applying  for  the 
"  certiorari,** 
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ginniDgat  Easter  1788,  and  ending  at  Easter  1793,  G.  did  not  not  rate 
make  out  any  account  as  overseer,  or  at  any  time  afVer  the  ex-  fourth  y«v 
piration  of  any  of  those  years,  pursuant  to  the  statute.  At  the  !?^**"**^ 
expiration  of  the  last  year,  ending  at  Easter  1,793,  he  made  out  ged  vST*^ 
one  general  account,  as  overseer  for  the  four  successive  years,  4i  G.  3.  c.  ss. 
ending  at  Easter  1792,  and  for  that  part  of  the  year  in  which  he  h  9* 
served  the  office  ending  at  Easter  1793;  which  account  wgs 
allowed  by  two  justices,  and  upon  that  allpwance  a  balance  of 
9/.  Is*  OcL  appeared  to  be  due  to  the  defendant.  An  appeal  was 
lodged  at  the  Midsummex  Sessions  1793,  being  .the  ne%i  Sessions 
after  the  allowance  of  that  account,  and  the  appeal  was  adjourned 
to  the  Michaelmas  Sessions  following.  During  the  four  years 
ending  at  Easter  1792,  G.  expended  the  sum  of  232/.  05.  9^« 
for  the  use  of  the  poor ;  namely,  for  the  year  commencing  at 
Easter  nSSy  84/.  16;.  \\\d*\  for  the  year  commencing  ^X,Eas^ 
tcr  1789,  46/.  \9s.  \^d,\  for  the  year  commencing  at  Easter 
1790,  64^13;.  4J.;  for  the  year  commencing  at  Easter  1791, 
SSL  9i«  ^^'i  and  was  not ,  reimbursed  the  same  or  any  part 
thereof.  Four  rates  were  made  for  the  relief  of  the  poor  pre- 
vious to  Easter  1792,  three  of  which  were  quashed  upon  appeals, 
and  the  -other  was  confirmed  upon  an  appeal,  but  omittea  to  be 
collected  by  G.  on  account  of  .the  rate  being  informal.  After 
the  defendant  was  appointed  an  overseer  for  the  part  of  the  year 
ending  at  Easter  1793,  two  rates  for  th^  relief  of  the  poor  were 
snade  and  collected  by  him,  namely,  one  at  8  shillings  ia  the 
pound,  and  the  other  at  5  shillings  in  the  pound,  out  of  which  he 
reimbursed  hiipself  the  money  he  expended  for  the  four  successive 
^ears  ending  at  Easter  1792,  and  the  remainder  of  the  year 
ending  at  Easter  1793,  by  charging  the  same  in  the  account 
appealed  against.  The  appellant  only  became  an  occupier  in  the 
parish  of  <S^.  M.  in  June  1792,  and  paid  the  rate  ai  5  shillings  in 
the  pound,  and  was  not  assessed  to  the  rate  of  8  shillings.  If  the 
defendant  is  entitled  to  reimburse  himself  the  sums  expended  in 
the  four  successive  years  ending  at  Easter  1792,  there  is  due  to 
him  the  sum  of  5/.  2s.  1 1  ^d.  If  on  the  contrary  he  b  not 
entitled  to  reimburse  himself  such  sums,  there  will  be  a  balance 
<lue  from  him,  after  allowing  him  the  expences  of  the  year  end- 
ing at  Easter  1793,  of  219*.  Os.  4e/.  The  Sessions  determined 
that  the  defendant  could  not  legally  insert  in  his  account  the 
expences  of  the  four  successive  years  ending  at  Easter  1792,  but 
only  the  expences  of  the  time  when  he  was  in  office  in  the  year  end- 
ing at  Easter  1793,  and  they  ordered  the  account  to  be  amended 
accordingly.  — Lord  Ken  yon  €•  J.  As  to  the  question  of  law, 
it  is  impossible  to  raise  a  doubt  about  it;  the  overseers  ought  not 
to  include  in  their  accounts  charges  for  scleral  years,  but  all 
items  of  the  accounts  should  be  confined  to  that  year  when  the 
accounts  are  directed  by  the  act  to  be  passed ;  otherwise,  as  the 
inhabitants  of  a  parish  are  a  fluctuating  body,  the  present  inha- 
bitants would  be  burdened  with  the  expences  of  their  predecessors. 
And  as  to  the  appellant  not  being  permitted  to  object  to  the  first 
Tate,  the  objection  is  not  to  tlie  rates,  but  to  the  account  in  which 
the  rates  are  contained ;  and  the  order  of  Sessions  was  confirmed. 

116.    Rex  v.   Seville^    M.  T.  2G.4.   5  /?.  4*  A.  180.  — This  A  conrtable  ap- 
vras  an  appeal  by  the  defendants,  who  were  overseers  of  the  poor  prehended  an 
of  the  township  of  Q.  against  the  accounU  of  J.  R.,  \aU  coa-  ""^^"^^      ^ 
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committed  in  Stable  of  that  township.     At  the   trial   it  appeared,  that  on  a 

hb  presence  in  Sunday^  in  the  month  of  December  1819,  a  person  of  the  name 

•jP^®^.**-  of  Whitehead,  being  in  a  state  of  intoxication,   met  a  yomig 

*^d**  ^  Wl  *^  woman  on  the  road,  and  on  his  attempting  to  take  liberties  with 

him  brfore «  ^^^9  '^^^  made  her  escape  from  him,   and  took  refuge  in  the 

magistrate,  tnd  chapel,  where  divine  service  was  just  beginning ;  he  followed  her 

was  bound  and  behaved  in  an  unbecoming  and  rude  manner.     In  conse- 

oyerbyrecog-  quence  of  which  he  was  taken  into  custody  by  the  constable, 

aecotchim ft^  (who  was  then  in  the  chapel,)  and  the  chapel-;warden,  and  was 

the  offence :  the  next  day  by  them  taken  before  a  magistrate ;  and  they  were 

Held,  that  the  both  bound  by  recognizance,  to  prosecute  him  at  the  next  Ses- 

expences  of  aions  for  a  misdemeanor,  which  they  accordingly  did ;  and  he  was 

such  a  prose-  found  euiltv,  and  punished  by  six  months'  imprisonment.    No 

tf*ai#a#%v«    %Br<kvia   n^^fr  ^^  ar   '  '  v  *  A 

^^^.    ,.    notice  was  ever  given  to  the  overseers  or  other  inhabitants  that 

momes  expend-     ,  •^•111  •!  1  n 

ed  by  him  in       the  prosecution  was  mtended  to  be  carried  on  at  the  ex  pence  ot 

doing  the  busi-  the  township,  nor  was  it  mentioned  or  approved  of^  at  any  meet- 
ness  of  his  ing  of  the  inhabitants.    The  Sessions  where  the  indictment  against 

thT^h***^'  ""**  Whitehead  was  tried,  were  held  in  the  month  of  January  1820, 
not^cham  ^^  ^  the  March  following  the  constable  regularly,  and  in  the 

them  in  bL  ^^J  pointed  put  by  the  act  18  G.  3.  c.  19.,  presented  his  accounts 
accounto  under  of  the  expences  incurred  by  him  in  the  discharge  of  his  office 
18 G. 3.  c.19.  as  constable;  the  whole  of  which  were  allowed,  except  the  item 
^^*  of  18/.  for  tjie  expences  incurred  in  the  prosecution  of  White- 

head, the  allowance  of  which  was  negatived  by  a  large  majority 
of  the  meeting  of  the  inhabitants,  held  for  the  purpose  of  inves- 
tigating them,  upon  the  ground  that  it  was  not  a  charge  which, 
by  law,  the  constable  could  make  upon  the  township.  In  con- 
sequence of  this  refusal,  the  constable  duly  applied  to  a  justice 
of  the  peace,  for  a  summons  for  the  overseers  of  the  poor  to  show 
cause  why  they  should  not  pay  this  sum ;  and,  upon  the  over- 
seers appearing,  the  magistrate  made  an  order,  allowing  the  above 
sum  of  18/.,  against  which  order  the  overseers  appealed.  Upon 
hearing  tlie  appeal,  the  Sessions  confirmed  the  ^order. —Abbott 
C.  J.  The  dimculty  in  this  case  is,  to  show  that  it  was  the  busi- 
Qess  of  the  township  to  prosecute  the  individual,  who  in  this  case 
committed  the  offence ;  for,  unless  it  be  clearly  made  out  to  be 
the  business  of  the  township,  it  is  impossible  that  the  sums  ex- 
pended by  the  constable,  in  this  case,  can  be  said  to  be  a  charge 
in  doing  the  business  of  the  parish,  township,  or  place,  so  as  to 
bring  it  within  the  act  of  parliament  Now  I  am  aware  of  no 
law  which  says  tliat  it  is  the  business  of  a  parish  or  township  to 
enter  into  such  prosecutions;  and  I  am,  therefore,  of  opinion, 
that  these  expences  ought  not  to  have  been  allowed  by  the  Ses- 
sions.—>Bayl£y  J.  The  constable^  in  this  case,  acted  perfectly 
right  in  taking  the  offender  before  a  magistrate,  but  he  should 
have  done  no  more.  He,  however,  together  with  the  chapel -warden, 
enters  into  recognizance  to  prosecute,  having  no  authority  to  do 
80.  Now,  before  he  did  this,  he  should  have  considered,  whe- 
ther he  was  willing  to  enter  into  such  a  recognizance  at  his  own 
expei;ice ;  and  if  not,  be  should  have  endeavoured  to  have  obtained 
some  authority  from  the  township,  in  which  case  it  w(^^d  have  been 
different ;  but  not  having  doiie  so,  I  think  he  cannot  charge  these 
sums  in  his  account,  as  monies  expended  on  account  of  the 
township.  Very  mischievous  consequences  might  arise,  if  the 
act  of  u  constable  could  thus  tsubysct  the  township  to  h^vy  law 
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expences.  —  Holrotd  J.  I  am  of  the  saline  o!pinion.  The  con- 
sttu}le  18  entitled  to  charge,  in  his  accounts,  the  monies  expended 
by  him  in  his  office,  on  account  of  the  township.  In  this  case, 
his  duty  was  completely  at  an  end,  when  he  had  carried  the 
offender  before  a  magistrate  ;  and  to  prosecute,  and  to  be  bpund 
over  by  a  recognizance  to  dosoj  was  no  part  of  his.  duty.  In 
this  respect,  however,  he  chose  to  submit  to  the  authority  of  the 
magistrate,  and  permitted  himself  to  be  bound  over.  But  the  act 
is  not  binding  on  the  township.  I  am  clearly  of  opinion,  that 
these  charges  do  not  fall  within  the  act  of  parliament,  ^d  that 
the  Sessions  did  wrong  in  allowing  them.  —  Order  of  Sessions 
quashed. 

VI.  In  tvhat  Proportion  the  Poors  Rate  shall  be  made. 
See  Btat.  17  G.  2.  c.  38.  §  12. 

117.  DaItoh*s  Justice^  j9.253.      The  most  reasonable  way  of  The  poor^t  tas 
taxing  land,  is  according  to  the  pound  rate ;  and  where  a  persona!  ought  to  be bj» 
estate  as  goods,  money,  &c.  are  taxed,  it  ought  to  be  in  the  same  po"'*^  "••• 
proportion  as  the  lands,  viz.  the  value  of  every  hundred  pounds 

at  5  per  cent,  per  annum. 

118.  Rex  Y.' Overseers  of  Barnstaple f  M,  T.  2G.2.  Foley y2S*  Mandamus  don 
—  Pbr  Curiam:    We  grant  a  mandamus  to  make  a  rate;  but  not  lie  to  make 
vhere  a  rate  b  dlready  made,  we  cannot  grant  a  mandamus  to  "*  **""  "*•• 
make  an  e^al  rate;  for  we  will  not  presume  that  the  overseers 

will  act  unjustly. 

119.  Anonymous,   E.  T.    10W,S.   Comb.  i^79.  ^^  A  mandamus  Rehtisii* 

to  sign  a  poor's  rate  was  directed  to  the  justices  of  peace  of  the  sending  rale  > 
grecinct  of  the  cathedral  church  of  N.     They  returned,^  that  for  5^*^^^^  ^ 
^veral  years  past  complaint  had  been  made  that  the  poor's  rate  tiatumetfacul* 
was  unequal,  and  that  upon  examination  they  had  found  that  the  tatcs, 
overseers  did  not  assess  by  an  equal  pound  rate  ;  and  they  gave  se-  Vin.  Abr.  424. 
veral  instances  of  the  inequality  of  one  assessment ;  and  stated  that 
one  of  the  overseers  brought  another  rate,  which  they  thought  more 
equal,  and  had  signed  it.     A  motion  was  made  to  send  a  peremp- 
tory maiu/amt/;,  because  the  churchwardens  and  overseers  may 
£x  the  rate  by  their  discretion ;  and  it  is  not  necessary  to  be  by 
pound  rate ;  they  might  have  respect  to  the  number  of  the  family, 
^c.  and  the  person  hath  remedy  by  appeal. — And  as  to  this 
point  THE  Court  agreed,  that  rent  is  no  standing  rule ;  for  cir- 
cumstances may  differ,  and  there  ought  to  be  regard  ad  slaium 
^t  Jacultates :  the  peremptory  mandamus  was  refused,  because  the 
justices  having  two  rates  presented  to  them,  signed  that  which 
tiiey  thought  most  equitable  :  neither  perhaps  was  good,  but  the 
justices  had  election. 

120.  Rex  V.  Audley,  M.  T.  12  FT-.S.  2  Sa//t.  526.  —  In  the  Justices  have  not 
^ear  1665,  a  certain  rate  was  agreed  to  by  the  inhabitants  of  A.  authority  to 
^hich  had  been  followed  till  the  1 1  IV.  3.,  when  a  new  rate  was  ^jf^^oVt^conf 
^uade,  which,  upon  appeal  to  the  Sessions,  was  quashed,  artd  the  finn'an  old  rate. 
old  rate  ordered  to  continue  ;  and  now  it  was  objected  that  it  did  s.C.  Holt,57(>. 
Hot  appear  to  be  a  poors  ra/e,  being  called  a  parish  levy,  which 

^Slight  be  as  well  for  the  church  as  for  the  poor,  and  in  that  case 
"^he  justices  had  no  jurisdiction.     To  this   it  was   answered  by 
counsel,  that  the  Court  will  intend  it.  —  Upon  this,   Holt  C.  J. 
cibserved,  that  Twisden  J.  used  to  say,  that  if  a  particular  ^um- 
diction  do  not  show  the  matter  io  be  within  their  avtlVionly,  \1 
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must  h6  (concluded  to  bo  out  of  it.     This  rate  must  be  quashed^ 

because  the  justices  hav6  no  authority  to  make  a  standing  rate,  or 

to  conficm  an  old  rate.     By  4:5  Eliz.  c.2.  the  rate  must  be  equfd, 

to  which  purpose  it  must  be  continually  altered,  as  circumstances 

alter. 

Iftwoseveral  121.  Tracy  v.  Talbot,  T.  T.  3  Ann.  at  Ni.  Pri,,  2  Salkr,  532.-- 

bouses  are  inha-  //.  took  part  of  an  house  in  the  parish  of  2).  on  the  3d  day  of 

bited  by  two  fa-  Decemberf  and  ^as  rated  as  an  inhabitant,  and  was  distrained  for 

terSed*^   -     a  quarter's  rate  due  the  Christmas  following.    But  the  distress  was 

lately,  thougl)     ^^^^  before  Christmas ^  on  a  general  warrant  for  the  whole  year. 

tbey  have  but      And  in^repievin,  upon  evidence,  it  was  ruled  by  Holt  C.  J.  that 

one  entrance.       //.  could  not  be  rated  for  the  whole  quarter,  for  that  by  tbe  sta- 

SeelTG.  2.        tute  poor's  rates  are  to  be  assessed  monthly.     If  it  were  other- 

c,  38.  5 12.         wise,  a  person  could  not  remove  in  the  middle  of  a  quarter  wiUi- 

out  paymg  poor's  rates  twice. 
An  assessment         ^22.  Rex  v.  derkentvellt  H.T.2GA.  Foley,  12.  —  A  poor's  rate 
•coasting  to  the  was  made  according  to  the  land  tax ;  and  it  was  objected  to,  as 
land-tax  not        not  being  an  equal  taxation,^  because  the  personal  estate  in  the 
sood.  public  funds  was  not  chargeable  to  the  land-tax,  but  that  it  is  to 

the  poor's  tax. —  And  by  the  whole  Court,  this  rate  for  that 
reason  was  set  aside. 
The  ancient  rate  ^23.  Rex  v.  Wrexham  Regis,  T.  T.  2  &  3  G.  2.  MSS.  —  On  an 
may  be  a  good  appeal  against  a  poor's  rate  assessed  on  the  inhabitants  of  W*^  the 
rule  for  future  appellant  com{^lained,  that  he  was  overcharged  in  the  said  rate  for 
f**"*"®"^*'"*  his  dwelling-house.  The  Sessions  thereupon  made  the  following 
^»nnotbecon-  q^ jg,, .  tt  i^  appearing  to  this   Court,  that  the  said  house  was 

standing  rate.      **  charged  formerly  after  the  rate  of  twenty  shillings  a  year  only,  it 

**  is  ordered  by  this  Court,  that  the  said  dwelling-house  be  charged 
**  after  the  r^te.  of  twenty  shillings  a  year  as  formerly,  and  n<l 
**  more."  —  It  was  moved  to  quash  this  order,  because  the  jus- 
tices have  no  power  to  fix  and  settle  a  constant  and  standing  rate 
on  a  house,  &c.  —  Reynolds  J.     The  ancient  rate  is  not  obli- 
gatory ;  but  if  there  have  been  jio  improvement,  it  may  be  a  good 
reason  to  continue  the  ancient  rate.  —  The  Court  quashed  the 
order  as  void,  because  the  whole  related  to  the  future  payment  of 
rates. 
Tlie  justices  in         124'.  Rex  v.  Officers  of  Weobly,  T.  T.19G.  2.  MSS.  —  M9tion 
sessions  are  the    for  a  mandamus  to  the  church w:ardens  and  overseers  of  fF-,  to  in- 
proper  judges  of  sert  the  names  of  particular  persons  in  a  poor's  rate,  upon  an  affi- 
^^J!!!^^^^^  davit  that  their  right  of  voting  for  members  of  parliament  depended 
Mio^rates.        upon  it,  and  that  they  were  omitted  in  the  poor  rate.     Against  tlie 

motion  it  was  insisted,  that  this  case  was  provided  for  by  17  G.  2« 

c.  38.,  whereby  an  appeal  is  given  to  the  Sessions  to  persons  left 

out  of  the  rates,  as  the  parties  here  were ;  and  tliat  it  was  not 

proper  for  the  Court  to  interpose  by  way  of  mandamus.    Lbs  C.  J- 

As  to  the  authority  of  granting  a  mandamus^  there  is  no  difference 

made  by  17  G.  2.  c.  38.    It  has  been  determined,  that  this  Court 

can  grant  a  mandamtts  to  make  a  rate,  if  none  be  already  made; 

but  not  to  make  an  equal  rate,  if  it  be  unequal  on  the  face  of 

fa)  Rex  V.  it.  (a)     We  can  do  more  than  order  the  overseers  to  execute  the 

BanMteple,afU<r,  authority  given  them  by  the  act.     We  never  issue  a  mandamus  to 

Rex  J.  FVesh-     E^^^^  administrations  to  particular  persons,  or  to  give  a  particular 

ford,  Andr.  24.    judgment,  where  it  is  discretionary  in  the  inferior  jurisdiction 

Jlez  ih  Canter-    what  judgment  to  give,  or  to  whom  they  will  grant  administration* 
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If  the  Sessions  refuse  to  receive  the  appea!,  we  can  srant  a  man*  bury,  4  Burr. 
damus  to  compelthem  to  do  it.  —  Mandamus  refuseoT  229a 

125.  Rex  V.  Brograve^  M.  T.  10  G.  3.  —  A  rate  was  made  on   A  poor's  rate 
B»  according  to  the  following  method  :  that  all  occupiers  of  lands  ^'^^  upo°  ^^ree 
should  be  assessed  at  three  Jourths  of  the  yearly  vsdue  of  such  fourth»offh» 
lands,  and  all  occupiers  of  houses  after  the  rate  of  one  moiety  of  u^]^^ 
their  respective  houses  ;  from  which  B.  appealed ;  and  the  Sessions  on^moMiy  of  the 
confirmed  the  rate.     It  was  insisted  that  a  glaring  inequality  ap«  yearly  value  of 
peared  upon  the  face  of  the  order  ;  for  that  it  could  not  be  pre-  bouses,  is  not 
sumed^  that  the  tax  was  made  according  to  the  yearly  rent,  be-  disproportionite 
cause  it  was  upon  the  occupier,  not  the  landlord,  at  the  yearly  ^  cT^Burr. 
value,  which  must  be  construed  to  mean  the  clear  yearly  value,  2491. 

after  all  deductions  whatsoever  had  been  duly  estimated  and  con- 
sidered ;  and  in  that  case  there  can  be  no  reason  for  any  distinc- 
tion between  lands  and  houses,  —  Lord  Mansfield:  It  is  argued, 
that  the  yearly  value  means  the  clear  yearly  value  after  all  deduc- 
tions, and  that  we  ought  to  put  that  construction  upon  it,  and  then 
the  rate  would  be  unequal ;  but,  as  it  may  with  propriety  have 
another  construction,  we  ought  to  put  such  construction  upon  it 
as  will  make  it  good.  —  Yates  J.  Unless  the  rate  appear  upon 
the  face  of  it  to  be  sclf-evidcntly  unequal,' we  cannot  interpose; 
for  it  is  a  clear  settled  rule,  that  we  cannot  decide  upon  the  in- 
eauality  ;  and  that  it  is  not  self-evidently  unequal,  the  argument 
which  It  has  borne  shows.  As  meii  and  judges,  we  cannot  but 
know  that  there  is  a  great  difference  between  lands  and  houses* 
occasioned  by  the  repairs  and  dangers  incident  to  the  l&tter«  It 
has  been  said  indeed  that  occupiers  must  mean  tenants ;  but  I  do 
not  Cffink  so,  the  contrary  is  the  presumption  of  law  ;  and  I  there- 
fore think  that  the  rate  ought  to  be  confirmed,  and  that  it  has 
properly  distinguished  between  one  sort  of  property  and  another. 
—  The  order  was  confirmed.      * 

126.  Rex  V.  Hardy^  E.T.IJ  G.  3.  Cotop.  579.  —The  case  stated  A  rate  made  on 
that  //.  was  rated  towards  the  relief  of  the  poor,  in  the  sum  of  onefiaff'oethe 
191.  for  his  farm  and  lands  within  the  parish  of  St.  C,  under  the  ^rl^^f"^"" 
private  statute  10  Ann,  c.  6.;  that  such  assessment  of  19/.  was  fiutns,and  tak- 
one  fall  moiety  or  half  part  of  his  rack-rent,^  or  of  the  real  yearly  ing  one  twentieth 
value  of  the  farm ;  that  every  occupier  of  lands  and  houses  within  part  of  all  stock, 
the  parish  were  in  like  manner  equally  assessed  by  the  said  rate  pe"o»»l  wtate, 
for  their  respective  occupations,  in  the  same  proportion  as  the  ]I"intere^YSii- 
«aid  H.,  or  as  near  thereto  as  >nay  be:  that  the  mode  used  in  jng the iBtenst' 
and  by  the  same  rate  for  the  assessing  all  persons  in  the  parish,  of  sucbtwen- 
liaving  and  using  stock  and  personal  estate,  or  having  money  out  tiethpartat 

at  interest,  was  to  assess  all  such  persons  respectively,  at  and  after  ^^  <*^*  ""d 
the  rate  of  one  twentieth  part  of  such  stock  and  personal  estate,       ?/*2*f  21* 

i  i'ai-*^         a^    e         1--.  moieftf  OS  sucn 

«r  money  out  at  interest,  and  to  value  the  interest  ot  such  twen-  iu)eniieth  jmrt^ 
tieth  part  at  and  after  the  rate  of  4>  per  cent,  per  annum^  and  then  varying  the  pro- 
to  rate  and  assess  one  moiety  of  such  twentieth  part  equallv  in  portions  as  dr. 
that  proportion,  or  as  near  thereunto  as  may  be ;  that  ever  since  cumstances 
the  passing  of  the  said  act,  lands,  houses,  tenements,  stocks,  and  ^JaTnd  equal 
personal  estates,  or  money  out  at  interest,  of  the  respective  in-  ^^^        ^ 
liabitants  within  the  said  parish  had  been  constantly  rated  to  the  See  Rex  v. 
poor ;  and  that  the  rates  had  varied  on  the  several  assessments,  Lakenham, 
according  to  the  alterations  of  the  circumstances  of  the  inhabit-  l^*^*  P'*  ^^^* 
ants  of  the  parish.     //.  appealed,  on  the  ground  that  the  rate  was 
xinequal ;  but  the  Sessions  confirmed  the  rate.  —  Lord  M^ia^- 


.  I  i^  POOtt's  BATX.  [Ch.  It 

FtBLD :  Unless  we  $ee  that  upon  the*face  of  the  rate  it  Is  unequal, 
we  cannot  interfere.  Here  the  justices  have  thought  it  equal, 
and  I  do  not  see  any  thing  in  the  case  that  shows  the  party  com- 
plaining is  prejudiced.  —  Aston  J.  If  the  rate  do  not  appear  to 
us  to  be  unequal,  we  cannot  quash  it ;  and  so  it  was  held  in  Rex 
(a)jlfik^pLl25.  Y.  Brograve.  (a)  •— Willes  and  Ashhurst  Js.,  were  of  the  same 

opinion. 
A  nCe  (m  iantU      127.  Rex  V.  Butler,  E.  T.  20  G.  3.  Cald.  93.  —  Two  justices  al- 
(uuf  AoiiMtat       lowed  a  rate  of  one  penny  in  the  pound  for  the  relief  of  the  poor 
onepennTia       of  the  parish  of  S.  —  Upon  the  appeal  against  this  rate,  the  no- 
***^***^  tice,  amongst  other  causes,  set  forth,  that  no  difference  or  dis- 

dktiiDction^e^^  tinction  had  been  made  in  assessing  tenements  and  farms  consist- 
tween  fkims,  ing  of  land  or  ground,  and  cottages  or  dwelling-houses,  the  latter 
dwelling-  being  rated  on  a  par  with  the  former,  at  one  penny  in  the  pound  ; 

houses,  or  cot-  whereas  tenements  or  farms  ought  to  have  been  rated  and  assessed 
hrf^*  hem*  ^^  ^^  ^^^  pennv,  and  cottages  or  dwelling-houses  at  three  farthings 
specdUly  nted  ^^  ^^^  pound ;  because  the  clear  income  or  produce  of  the  latter, 
in  different  pro-  in  general,  as  to  the  former,  was  at  and  afler  that.  rate.  The  Ses- 
porHont,  is  un-  sions  confirmed  this  rate,  and  stated  the  following  case  :  That  be* 
equal.  See  the  fore  the  year  1752  the  occupiers  of  land  were  rated  generally  at 
next  case.  about  three  farthings,  the  occupiers  of  houses  at  one  halfpenny  in 

the  pound  of  the  annual  rent,  but  variable  from  1752  to  1777 ; 
the  land  was  rated  at  a  halfpenny  half-farUiing  generally,  and  the 
houses  at  a  halfpenny ;  that  at  a  vestry  1777>  called  for  the  pur- 
pose of  spttling  the  rate,  the  lands  were  rated  at  one  penny,  and 
the  houses  at  three  farthings ;  that,  at  a  public  vestry  in  1778, 
both  lands  and  houses  were  rated  at  one  penny  in  the  pound  on 
the  annual  rent ;  and  at  a  public  vestry  in  1779  the  same  way  of 
rating  as  in  1778  was  continued.  —  Lord  Mansfield  :  The  ques- 
tion before  the  Court  is,  Does  the  rate,  upon  tlie  face  of  it,  .ap- 
pear to  be  equal  or  unequal  ?  Unless  it  is  manifestly  unequal,  the 
Court  will  presume  it  equal.     Circumstances  may  vary  the  value 
of  different  estates  ;  and  if  this  plainly  appear,  then  what  is  said 
in  Rex  v.  Brograve  applies  :  but  you  take  advantage  of  an  obiter 
saying  of  the  Court  m  that  case,  when  the  true  legal  ground  of 
the  authority  is  decisive  against  you.  —  Willes,  Ashhurst,  and 
BuLLER  Js.,  concurring,  the  order  of  Sessions  confirming  the  rate 
was  affirmed. 
V^het^  AoMiet        128.  Rex  v.  Sandwich^  H.  T.  %}  G.3.  Dom^.  562. —Certwn  oc- 
«re  to  be  rated    cupiers  of  lands  in  the  parish  of  S.  had  appealed  to  the  Quarter 
to  the  poor  m  m  Sessions  against  a  poor's  rate,  setting  forth  in  their  notice  of  appeal, 
lion^MTfawST  ^™^°6  ^^^^^  objections,  "  That  the  rate  was  unequal  and  partial, 
must  depend  oil  *'  because  tenements  and  farms,  consisting  of  houses  or  grounds, 
ioml  circum-       ^*  were,  in  such  rate  or  assessment,  charged  and  assessed  at  one 
•*«nc«-  "  penny  in  the  pound,  and  cottages  or  dwelling-houses  at  only 

SLC.  Gakl.105.  «<  three  farthings  in  the  pound;  whereas  such  cottages  or  dwelf- 

''  ing-houses  ought  to  have  been  rated  and  assessed,  on  2Lpar  with 
'*  tenements  and  lands,  at  one  penny  in  the  pound."  The  justices 
quashed  the  whole  rate,  and  ordered  a  new  equal  assessment  to 
be  made,  stating  the  following  case :  That  the  rate  was  an  assess- 
ment of  one  penny  in  the  pound  on  the  occupiers  of  lands,  and 
three  farthings  in  the  pound  on  the  occupiers  of  cottages  and 
dwelling-houses,  according  to  their  then  annual  rents  ;  that,  from 
the  year  1735  to  the  year  1776,  a  constant  distinction  had  been 
afcservcd  in  rating  houses  and  lands ;  the  former  having  alwayl 
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been  rated  in  less  proportion  to  their  rents,  at  the  respective  times 
of  sach  rating,  than  the  latter :  that  the  land  in  general,  in  the 
parish  of  Saninoich^  is  burthened  with  no  particular  charges  that 
■are  not  incident  to  land  in  general ;  but  that  both  lands  and  houses 
are  subject  to  the  usual  repairs  and  taxes  generally  incident  to 
each  respectively.     It  was  contended,  that  on  account  of  repairs 
and  other  incidental  charges,  nothing  was  in  itself  more  reasonable, 
or  more  generally  received,  than  the  practice,  of  rating  houses 
lower  than  lands ;  that,  in  consequence  of  what  seemed  to  be  the 
opinion  p(  the  Court  last  year  (a),  when  the  samer j[]uestton  came   («)  Rex©.  But- 
before  them  from  this  parish,  and  also  in  consideration  of  the  cus-  ]er,aii/tf,pllS7. 
torn  stated,  the  parish  had  in  the  present  rate  revived  that  distinc- 
tion ;  that  the  difference,  therefore,  which  the  Court  had  before 
said,  tbev  could  not  compel  the  parish  to  make,  but  which  they 
intimated  was  reasonable,  had  now  been  made.    On  the  other  side 
it  was  insisted,  that  there  was  nothing  in  the  order  which  imported 
that  the  Sessions  did  not  act  upon  other  considerations  than  merely 
the  comparative  value  or  rent  of  lands  and  houses ;  that  the  Court 
never  had,  or  ever  will,  lay  down  any  general  rule  for  assessing 
lands  and  houses;  that  the  just  proportion  between  thbm  must 
ever  depend  upon  local  circumstances  ;  that  in  this  parish  there 
existed  circumstances,  such  as  would  well  warrant  an  equal  assess- 
ment of  each  species  of  property,  viz.  that  nine  teMths  of  the 
burthen  of  the  poor  arose  from  the  houses ;  and  that  the  rate 
could  not  be  amended,  as  the  objection  went  to  every  name  in 
the  rate.  —  Lord  Mansfield  :  The  Court  has  certainly  laid  down 
no  general  rule  as  to  the  mode  of  assessing  houses  and  lands. 
They  certainly  could  not  lay  down  any  such  rule  either  one  way  or 
the- other.     The  proportron  in  which  they  respectively  contriblite 
tnust  ever  depend  upon  local  circumstances ;  and  if  nine  tenths 
of  the  barthen  atise  from  the  houses,  such  circumstance  was 
Sufficient  to  influence  the  judgment  of  the  Court  below  in  adjust- 
ing that  proportion.     The  objection  here  goes  also  unavoidably 
to  the  whole  rate  ;  for  it  is  throughout  made  by  a  rule  and  pro- 
\^ortion  which  the  justices  thought  unequal,  and  therefore  they 
^ould  do  nothing  but  quash  the  whole.  —  Willes,  Asiihurst, 
^nd  BuLLBR  Js.  concurring,  rule   discharged,   and  the   order  of 
^^ssions,  quashing  the  rate,  affirmed. 

129.  Rexy.  Lakenham,  H.  T.  25  G.  3.  Editor'^  Af  SS.  —  This  if  it  appear  on 
^as  ah  appeal  by  the  inhabitants  of  L.,  against  a  rate  made  under  the  face  of  a 
^  warrant  of  two  justices.     The  objection  to  the  rate  was,  that  it  poor-rate  that 
Mfa»  unequal  and  unjust ^  because  persons  within  the  parish,  who  ^^^*^^,^ 
x^ere  possessed  of  stock  and  personal  effects,  and  money  out  at  ^^u^the  Court 
interest  in  several  other  parishes  and  hamlets,  were  not  assessed  in  will  quash  the 
^qual  proportion  according  to  their  respective  values,  by  which  rate. 
c^mission   the  present  defendants  were  considerably  over-rated.  S.C.  Cald.522. 
*lrhe  warrant  was  grounded  on  the  certificate  of  the  governor  and 
guardians  of  the  poor  under  the^statute  \OAnn,  c.6.,  empowering 
^hem  to  certify  the  sums  necessary  for  the  maintenance  of  the 
l^oor  to^he  mayor  and  justices,  who  may  issue  warrants  requiring 
^lie  churchwardens  and  overseers  to  assess  the  said  sums  on  the 
inhabitants,  and  on  every  parson,  vicar,  occupier  of  lands,  houses, 
tenements,  tithes  impropriate,  appropriations  of  tithes,  and  on  all 
persons  having  and  using  stock  and  personal  estates  within  the 
«aid  city,  or  money  out  at  interest,  according  to  their  seveT«!l-«a^ 
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respective  values  and  estates ;  andT  in  case  any  person  or  place 
iind  themselves  unequally  taxed,  an  appeal  is  given  to  the  Quarter 
Sessions.     In  the  year  1784>  the  guardians  appointed  four  persons 
to  make  an  estimate  and  ^11  yearly  rental  of  the  real  estates,, 
which  estimate  amounted  to  46,760/.,  and  the  supposed  stock, 
money  at  interest,  and  personal  estates,  to  1,600,000/.     In  conse- 
quence of  these  valuations,  the  mode  adopted  for  an  equal  assess- 
ment of  the  real  estate  was  one  moiety  of  the  rack* rent,  and  of 
the  supposed  stock,  personal  estate,  or  money  out  at  interest,  one 
fortieth  part  of  the  interest  thereof  at  4  per  cent. ;  and  this  pro- 
portion o^  rating  was  adopted  from  the  great  difficulty  6£  ascer- 
taining the  real  quantity  thereof.     The  rates  had  been  made,  in 
pursuance  of  this  mode,  from  the  year  1774.     At  the  time  of 
making  the  rate  in  question,  the  guardians,  upon  the  rental  of  real 
estates,  amounting  to  43,430/.  assessed  one  moiety,  viz.  21,715/., 
and  upon  the  supposed  personal  property,  amounting  to  1,269,500/., 
assessed  one  fortieth  part  of  the  interest  thereof,  at  the  rate  of 
4  per    cent,  by    which  the    real    estate  contributed  towards  a 
quarterly  rate  of  2298/.,  2171/.)  and  the  supposed  personal  estates 
127/.     The  rate  for  the  hamlet  of  L,  was  the  proportion  o£  the 
said  sum-^f  2298/.,  according  to  the  above  mode  of  assessing  real 
estates,  and  at  the  time  there  was  no  personal  estate  in  the  hamlet 
of  L.  —  Tlie  Sessions  being  of  opinion,,  that  the  mode  of  assess- 
ment of  real  estates  was  an  equal  mode;'  and,  respecting  the  sup- 
posed stock  and  personal  estate,  pr  money  out  at  interest,  although 
one  fortieth  part  of  the  interest  is  only  assessed,  that  such  mode 
contained  a  relative  equality^  as  the  exact  quantum  of  the  whole 
cannot  be  ascertained,  and  more  especially  such  part  as  is  used 
in«cradc,   confirmed   the   rate.     This   order   was   moved   to  be 
quashed,  and  Lord  Mansfield  said,  that  he  thought  this  case 
{n  Ante,\A,V2C.  differed  from  Rexw,  Har^y  (a) ;  for  that  here  the  inequality  was 
'  apparent  on  the  face  of  tne  order.     But  he  desired  it  to  stand 
over,  to  try  if  the  parties  would  not  come  to  some  terms ;  and, 
with  the  same  view,  it  was  directed  by  the  Court  that  the  rule 
should  be  enlarged  when,  the  parties  not  having  come  to  terms, 
THE  Court  said,  that  it  appeared  on  the  rate,  that  the  proportion 
of  one  person  to  another  was  unequal;  and,  therefore,  that  the 
rate  must  be  quashed. 
tiIIl^tum8"from         ^??-  ^'f  ^-  Undertakers  of  the  Aire  and  Colder  Navigation  (6), 
A  to  B  throueh    ^'  '^''  ^^  ^'^*  *^  '^"  ^'  ^^^'  —  ^^^^  churchwardens  and  oversefers^y 
ieveralinterven-  ^n  assessment  duly  made  and  allowed,  assessed  the  undertakers 
ing  pari8hes,and  of  the  navigation  of  the  rivers  ^/re  and  Colder  for  the  tolls  and 
*«  ^11*  f**.""  ^1^0    duties  of  the  said  navigation  at  Leeds,  at  and  after  the  rate  of 
tion  are^Hected   ^  ^^^^*  V^^  annum  ;  and  for  their  lands,  wharfs,  houseav  warehouses, 
in  those  two  pa-  *°^  Other  buildings  in  their  own  occupation,  at  and  after  the  rate 
rishes,  they  may  of  27/*  per  annum  :  against  the  fbrmer  part  of  the  assessment  the 
be  assessed  to      defendants  appealed  to  the  Sessions,  who  affirmed  the  rate,  stating 
the  poor's  rates    the  following  case  :    That  the  risers  Aire  and  Ca/^/er  were  made 
HsherfoJT/?/*"  navigable  by  an  act  of  parliament  of  the  10  &  11  fT.  3.,   which 
whde  amount,      *ct  hath  been   amended  by  a  subsequent   act   in    the  14  G.  3. 
according  to  the  C.96.,  under  both  which  acts  the  undertakers  are  entitled  to  receive 
proportion  col-     Certain  tolls  and  duties  therein  mentioned  for  all  goods,  &c.  car» 

a^Rel"  T^ 'e    ^^  "P^"  ^^*®  ^^^^^^  ^^  ^"^*  therein  mentioned,  according  to  the 

(6)  See  Rex  «.  Nicholson,  anie^  pi.  102.  Rex  v,  Filnner,  ante,  pi.  I08. 
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distance  which  such  goods  shall  be  carried.    The  whole  length  of 
the  navigation  from  L,  to   Wheeland  measures  twenty-nine  miles, 
of  which  two  thousand  seven  hundred  ^nd  ninety  yards  in  length, 
and  no  more,  lie  within  the  local  limits  of  the  township  of  Z..    The 
whole  tolls  and  duties  arising  upon  the  whole  length  of  the  navi* 
gation  from  L.  to  Wheeland^  or  Selby^  from  the  \%i  January  1785, 
to  the  1st  o^  January  1786,  amounted  to  8234/.  6^.  2d.  exclusive 
of  the  tolb  and  duties  arising  from  the  navigation  from  Wakefield 
to  Wheeland  and  Selby^  and  the  average  amount  thereof  for  three 
years,  before  the  1st  of  January  1786,  was  7628/.  7«.     The  pro- 
portion of  the  tolls  arising  from  the  two  thousand  seven  hunored 
aod  ninety  yards,  part  <ii  the  length  of  the  navigation,  and  lying 
within    the  local   limits   of  the  .township   of  L.,   amounted   to 
403/.  1«.  10c/.  fer  annum^  and  though  Upon  the  face  of  the  assess- 
ment the  undertakers  stand  only  assessed  at  and  after  the  rate  of 
1000/.  peruinnum,  yet  as  the  houses   and  buildings  within  the 
township  of  L.  are  by  the  said  assessment  rated  only  at  one  moiety 
of  the  actual  rents  or  real  value,  the  undertakers  stand  actually 
assessfcd  al  and  after  ^he  rate  of  200(^  per  annum.    The  under-  - 
takers  of  the  navigation  had  in  a  year,  commencing  in  July  1785,     • 
and  ending  July  1786,  divided  the  sum  of  17,000/.  profits ;  but 
that  sum  was  made  of  many  articles  besides  the  tolls  and  duties. 
The  tolls  and  duties  have  been  regularly  and  uniformly  rated  at 
the  town^of  L.  and  Wakefield  from  the  year  1713,  and  at  Wake*, 
fdd  from  the  year  1759,  at  the  annual  value  of  12001.  per  annum  ^ 
the  length  of  the  navigation  within  the  local  limits  of  Wakefield 
being  one  thousand  one  hundred  and  eighty-nine  yards,  and  the 
tolls  and  duties  arising  upon  that  branch  of  tha  navigation  from 
Wakefield  to  Selby^   or  Wheeland,  being  more  than  that  which 
arises  upon  the  navigation  from  L.  to  Setby^  or   Wheeland.     The 
milfe,  warehouses,  and  other  real  property  of  the  undertakers  have 
been  rated  from  time  to  tunc  in  the  townships  or  places  where 
such  property  lies.      But  the  tolls    and  duties  have  not  been 
rated  in  any  of  the  townships  through  which  the  navigation  runs 
between  L,  and   Wheeland,  or  Selby,  or  between   Wakefield  and 
Wheeland,  or   Helby,  except  at  the  towns  of  L.  and  Wakefield. 
From  the  year  1752,  the  undertakers  have  invariably  assessed  for 
the  tolls  and  duties,  to  the  maintenance  of  the  poor  m  the  town  of 
L,  at  the  value  of  600/.  per  annum  ;  and  they,  or  their  lessees, 
have  paid  the  assessments  according  to  that  value.     The  tolls 
and  duties  arising  upon  the  whole  length  of  the  navigation  have 
never  in  any  one  year  during  that  space  of  time,  amounted  to  the 
annual  sum  of  8234/.  Qs.  2d,y  but  in  seven  years  during  that  time 
they  have  been  considerably  under  that  annual  sum.    In  the  year 
1740,  upon  an  appeal  to  this  Court,  it  was  ordered  that  the  un- 
dertakers should  stand  assessed  at  the  value  of  500/.  per  annum. 
In  every  land-tax  act  from  the  year  1709,  is  contained  a  clause, 
that  the  undertakers  shall  not  be  assessed  to  the  land-tax  in  any 
other  part,  township,  or  place,  through  which  the  navigation  runs, 
but  at  the  towns  of  L.  and  Wakefield;  and  the  underukers  have 
been  ipuformly  assessed  at  L.  at  the  same  annual  sums  for  which 
they  have   been   rated  to  the  poor's   rate;   and  in  the  aboye- 
ineotibned   act   of  parliament  of  the    14  G.  3.   is  contained'  a 
clause,   which   enacts,    "  TTiat  the  rivers,   or  aqy  of  the   cuts 
*'  under  the  authority  of  that  act  shall  not  be  subject  or  WaUie 
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^  to  the  payment  of  any  taxes,  rates,  or  assessments,  save  and  ex- 
•<  cept  such  taxes,  rates,  and  assessments  as  had  been  and  then 
*'  were  usually  charged  an^  assessed  thereon."  —  Lord  Kbntok 
C.  J.  The  great  question  in  this  case  is,  Whether  the  rate  in  ques- 
tion on  this  property  has  been  assessed  in  a  larger  proportion  than 
it  ought  ?  It  is  'admitted  generally,  that  this  species  of  property  is 
rateable ;  it  is  also  admitted,  that  the  justices  at  the  sessions  are 
the  proper  judges  respecting  the  equality  or  inequality  of  the  rate. 

Millie, pi.  185.  In  tnecase  of  Rex  v.  ^rograve  {a)f  the  Court  said,  they  could 

not  enter  into  the  inequality  of  the  -rate,  unless  it  manifestly  ap- 
peared to  be  unequal ;  and  this  rule  appears  to  have  been  laid 
down  with  great  wisdom  by  the  Judges  who  sat  in  this  Court  at 
that  time.  It  has  been  arguedf  that  as  the  whole  extent  of  this 
navigation  is  many  miles,  of  which  that  which  lies  in  Z.  forms  but 
a  f mall  part,  the  rate  in  question  exceeds  its  due  proportion ;  but 
that  ^is  not  the  rule  by  which  these  proportions  are  to  be  ascer- 
tained. It  is  well  known  that  the  Duke  of  Bridgewaters  navi- 
gation at  Manchester  extends  thirty  or  forty  miles,  within  three 
miles  of  the  end  of  which  ^e  grand  trunk  empties  itself,  and  of 
•  course  the  tonnage  in  that  part  of  the  navigation  exceeds  beyond 
all  comparison  the  proportion  in  any  other  part  of  it.  So  that  it 
is  most  probable,  that  the  part  of  this  navigation  which  comes  into 
the  town  of  L.  is  of  greater  value  than  any  other  part*  However, 
t  disclaim  forming  my  opinion  upon  any  conjecture  of  this  sort, 
though  it  is  probably  well  founded,  it  being  enoagh  for-  me  to  say 
what  was  said  by  this  Court  in  the  case  reported  in  Burrow^  that 
we  cannot  enter  into  the  inequality  of  the  rate,  unless  it  be  mant« 
festly  uneoual  upon  the  face  of  it.  Therefore,  without  entering 
into  any  discussion  of  more  points  which  are  open  to  it,  I  am 
dearly  of  opinion,  that  this  rule  ought  to  be  discharged.  —  Ash- 
hurst  J.  concurred.  —  Buller  J.,  after  noticing  the  other  potnts 
of  the  case,  said,  Then  it  becomes  necessary  to  consider  those 
facts  in  this  case  upon  which  the  law  arises ;  and  it  is  material  to 
observe,  that  it  is  not  stated  that  the  tolls  are  collected  at  any 
other  place  than  L.and  Wakefield;  for  if  there  were  any  other 
houses  in  different  parishes  at  which  the  tolls  are  collected,  it 
would  make  a  difference ;  but  on  this  state  of  the  case  we  are 
-  bound  to  take  it,  that  all  the  tolls  are.  collected  at  these  two 
places.  Taking  that  fact,  therefore,  |is  cl^ar,  I  think  the  case 
which  has  been  decided  in  this  Court  must  govern  the  present. 
It  is  material  to  consider  at  what  place  the  tolls' become  dae.  I 
agree  that  if  a  person  has  property  in  Yorkshire^  and  receives  the 
profits  of  it  in  London^  he  shall  not  be  rated  for  it  in  London;  for 
a  toll  must  be  considered  to  be  paid  at  the  place  where  it  becomes 
due.  It  is  impossible  to  adopt  the  argument  used  at  the  bar,  that^ 
the  toll  becomes  due  at  the  end  of  every  mile  for  that  mile;  for  it- 
is  an  entire  contract  to  carry  the  goods  the  whole  distance  in- 
tended, and  the  hire  is  payable  at  the  place  to  which, by  that  con- 

{h)  Dougl.so5.  tract  they  are  to  be  carried.     The  case  of  Putney  Bridge  (b)  is  a 

illustration  of  the  present:  there  the  bridge  is  rated  in  PtUneyvxk^ 
Fulham  parish  at  700/.  a  year  in  each,  there  being  gates  a^  ead"^^ 
end;  formerly  there  was  no  gate  at  Putney  end,  and  then  tbi 
brid^  was  not  assessed  in  Putney  at  all.  —  Grose  J.  said,  tha 
this  case  was  abundantly  too  clear  to  require  any  farther  com 
jnent.  —  Rule  dischargea. 
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iSl.  lUx  V.  St.  Mary  the  Less  (aH  M.  T.  S2G.S.  4  T.  R^  477,  If  the  owner  of 
—  /A  J£.  appealed  against  a  poor-rate  made  for  the  parish  of  •  hmwe  occupy 
St.  Af.,  because  he  was  over-rated ;  when  the  appeal  was  allowed,  ^.  ^  *hl^ii 
and  the  poor-rate  amended,  so  that  the  appellant  might  be  rated  JoAe wwr'fSr 
for  two  rooms  only,  part  of  his  dwelling-house,  and  for  the  garden  ^  whole  unletn 
behind  it,  as  occupied  by  him  together,  of^  the  yearly  value  of  5/.,  there  be  a  du- 
iDstead  of  being  rated  for  the  yearly  value  of  24^.,  at  which  the  ^"c*  occupiuion 
house  with  the  stable  and  garden  were  charged  in  that  assessment;  ^^^^^J^^ 
**the  Court  of  Sessions  being  of  opinioa  upon  the  evidence  given  ^™®  ^       ^^'' 
"  that  the  remaining  part  of  the  house  and  stable  are  not,  nor  have   ,  /«^  j* 
**been,  occupied  by  the  appellant,  and  therefore  that  he  ought   Aberystwith,*^ 
"not  to  be  rated  in  respect  of  the  same/*     And  they  also  stated  poti,^US94. 
the  following  facts :  The  former  occupier  of  the  whole  of  the  pre- 
mises in  question  had  been  rated  at  24/.  yearly.     In  1783  the 
premises  were  not  rated,  because  they  were  not  occupied.     In 
August  1783,  the  appellant  purchased  the  premises  for  585/.,  and 
aflerwards  repaired  the  same;  but  neither  he  nor  any  other  person 
has  since  such  purchase  inhabited  or  resided  in  the  dwelling-house, 
except  as  hereafter  mentioned,  but  the  keys  of  the  house  always 
remained  in  his  custody.     The^ppellant  resides  part  of  his  time 
in' his  prebendal  house  in  the  college  at  Durham;  during  which 
residence  he  frequently,  for  his  own  amusement,  uses  the  throw  or 
lathe,  and  other  turning  instrument's,  fn  one  of  the  rooms  of  the  « 

dwelling-house  io  question,  for  an  hour  or  two  in  a  day,  and  hais 
three  chairs  and  a  table  in  that  room ;  on  maHy  of  those  occasions 
he  has  been  attended  by  a  whitesmith  and  cutler  to  sharpen  his 
tools,  and  assist  him  in  his  work ;  occasionally  in  the  winter  season 
the^  has  been  a  fire  in  that  room,  and  in  another  of  the  tooms  he 
has  frequently  kept  corn  for  his  horse ;  and  these  two  rooms  have 
heen  so  used  occasionally  in  the  course  of  the  present  year.     The 
appellant  occupies  tiie  garden,  and  keeps  a  gardener  to  take  care 
of  that  and  another  garden.     And  it  was  proved  on  the  part  of  the 
appellant  that  the  garden  in  question  was  worth  40f.  a  year',  at 
which  rale  he  was  willing  to  be  rated  for  the  same.     The  gardener 
^Sometimes  puts  his  flower  pots,  shrubs,  &c.,and  some  of  his  work- 
ing tools,  into  another  part  of  the  dwelling-house,  where  other 
lumber  belonging  to  the  appellant  is  also  sometimes  put  by  his 
^rvants :  but  no  person  has  ever  slept  or  lodged  in  the  dwelling- 
house,  nor  has  any  household  furniture  (except  as  above)  been 
kept  therein  since  the  appellant  purchased  the  premises ;  except 
that  the  appellant  has,  out  of  charity,  permitted  a  poor  man  and 
his  wife  to  occupy  and  live  rent-free  m  the  kitchen,  between  which 
Und  the  rest  of  the  house  the  door  communicating  was  stopped  up. 
Tlie  stable  has  not  been  occupied  for  any  purpose  whatever  for 
Upwards  of  two  years,  and  ban  been  for  that  time  unfit  to  be  used 
^8  such  :   but  the  appellant  in  the  hunting  season  of  the  ye^rs 
Its?,  1788,  and  1789,  made  use  of  it  and' a  small  yard  annexed 
to  it  as  a  kennel  'for  his  hounds.     It  further  appeared  that  about 
five  years  ago  a  person  offered  to  take  the  premises  in  question  for 
^o/.  a  year,  which  was  refused. —  Lord  Kenyon  C.  J.  If  the  Ses- 
sions had  confined  themselves  to  the  finding  of  the  fact  of  occu- 
\iation  on  the  face  of  their  order,  the  consequence  stated  would 
\uive  followed :  but  that  is  the  very  question  which  they  have  left 
for  the  decision  of  this  Court ;  for  they  say  that  on  the  evi^cnon 
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tliey  were  of  opinion  that  the  appellant  only  occupied  cedpa 
parts  of  the  premises,  but  they  have  stated  all  the  facts  which 
were  necessary  to  enable  us  to  draw  the  conclusion  in  law,  whe- 
ther, as  in  fact  he  occupied  a  part  of  the  house,  he  is  lueible  in  law 
for  the  whole.  Now  it  is  stated  that  this  gentleman  occupied  the 
garden  and  part  of  the  house,  his  servants  other  parts,  ana  a  poor 
man  another  part :  but  these  occupations  were  not  distinct  from 
his  .own.  He  ought,  therefore,  to  be  rated  for  the  whole ;  for  it 
would  be  attended  with  great  inconvenience  to  draw  such  a  line 
as  has  been  attempted  in  this  case  between  the  occupation  of  one 
part  of  the  house  and  another. -^  Ashhurst  J.  It  would  be  a 
very  inconvenient  practice  to  inquire  in  each  particular  case  what 
rooms  of  a  house  the  owner  occupied,  before  he  could  be  rated. 
-^  Grose  J.  I  consider  the  appellant  as  the  occupier  of  the  whole 
house.  If  a  person  were  to  shut  up  his  garretn,  it  would  be  no 
ground  to  exempt  him  from  being  rated  for  the  whole  house.  — 
Order  of  Sessions  quashed. 

VII.  Of  the  Persona  and  Property  liable  to  be  rated. 

The  poor  were         132.  The  poor  of  Englund,  till*the  time,  of  Henry  the  Eighth, 

norte^Tb   th^'  Subsisted  entirely  upon  private  benevolence,  and  the  charity  of 

^nons, vicars,  well-disposed  Christians;  fbr  although  it  appears  by  The  Mir- 

and  inhabitants.  ROUR,  that  it  was  ordained  by  the  gi'eat  council  of  the  kingdom, 

1  Bl.  Com.sJO.  at  some  time  beforeithe  reign  of  Edtoard  the  Firsts  that  the  poor 

Mrrour,  p.  14.  should  be  sustained  by  parsons^  by  rectors  of  the  church,  and  by 

28^  ^C^  62  ^^^  P^^^^^^^^^i  so  that  none  of  them  die  for  want  of  sustenance, 

J  Nelson,  49.  y^^  "^  compulsory  method  was  chalked  out  for  this  purpose  iftitil 

1  Burr. 228. 450.  the  4fSEliz»  C.2.  §  l,i  which  appoints  overseers  of  the  poor  in  every 

Cowp.553.  parish,  and  directs  them  to  raise.  Weekly  or  otherwise,  by  taxation 

^"1,?.**^  by  of  every  inhabitant,  parson,  vicar,  and  others^  and  of  every  occu- 

48£hz.  C.2.  pier  of  lands,  houses,  tithes  impropriate,  appropriations  of  tithes, 

of  hmds,  houses,  coal-mines,  or  saleable  underwoods  in  the  parish,  a  competent  suni 

tithes,  coal  for  their  relief. 

mines,  and  underwoods  shidl  be  rated. 

A  person  living  133.  Jefferys  case,  M,  T.  31  &  32  Eliz,  5  Co.  66.—  IT-^.  had 
out  of  a  parish,  ^^d  occupied  or  received  rent  for  thirty  acrfts  of  land  in  the  parish 
h^his^'IT/^^  ^^  ^"  ^^^  ^»^  himself  an  inhabitant  of  the  parish  of  C,  in  the 
pation  and  ma-*  ^^^^  County,  and  never  did  inhabit  within  the  parish  of  H.  The 
nurance  within  churchwardens,  after  notice  of  their  meeting  for  this  purpose., 
the  parish,  is  a  made  a  rate  of  so  much  per  acre,  to  be  paid  by  the  occupiers  of 
parUhioner  j^nd  in  the  parish  of  i/.,  for  the  repair  of  the  church,  and  assessed 
where  the  land    the  said  y.  for  his  proportion   of  the  same. —  On  an  application 

1  Gibson's  ^  ^^^  King's  Bench  for  a  prohibition  to  stay  proceedings  against 
Codex,  220.        J*  in  the  spiritual  court  for  the  payment  of  this  assessment,  thi 

2  Inst.  702.       •  QouRT  resolved,  that  although  the  house  wherein  J.  dwelt  be  in 

3  Bl.Com.  92.     another  parish,  yet  as  he  had  lands  in  the  parish  of  H^  in  his  pro- 

2Saund.  429.  -j  r***!*^  •»•  ^r» 

.Cald.  356.  P®*^  possession  and  manurance,  he  is  in  law  a  parishioner  of  //.; 

1  Do'ugl.  on  f^^  }^^  place  where  he  lies,  sleeps,  or  eats,  doth  not  make  him  a 

Elect. 35 1.362.  parishioner  only;  but  as  he  manures  lands  in  i/.,  and  by  that  is 

4  Dougl  on  resident  upon  it,  that  makes  him  a  parishioner  of  //.  also  as  to  this 
Elect.  153.  purpose:  for  if  he  should  not  be  charged  for  those  lands  which  be 

himself  occupies  there,  no  person  would  be  charged  with  them, 
upon  which  great  inconvenience  would  ensue ;  for  a  person  who 
inhabits  in  one  town  may  occupy  the  greater  part  of  the  landi 
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lying  in  another,  and  the  church  might  fall  to  ruin,  (a)     But  when 

there  is  <i  ^rm^  (A)  of  the  same  lands,  the  lessor  shall  not  be    i&>  2  Roll.289. 

charged  for  tbem  in  respect  of  his  rent,  because  there  is  an  inha-  2  Roll.  Rep. 

bitant  and"  parishioner  who  may  be  charged,  and  the  receipt  of  ^^^*  ^^'  ^'"* 

the  rent  doth  not  make  the  lessor  a  parishioner ;  for  although  the       ^' 

charge  is  on  the  person,  and  not  on  the  land,  it  is  on  the  person 

with  respect  to  the  land,  for  the  greater  equality  and  indilFer- 

ency. 

1S4.  Holledges  case^  AL  T*  Jac.  1.  2  RolLJiep,  238.  —  //.  was  'nic  lessee  of  a 
lessee  of  a  stall  in  a  market-town,  and  for  year»  had  been  used  to  stall  in  a  market 
frequent  the  market  once  a  week  to  sell  his  wares,  and  then  de-  ^wu  is  not  rat©- 
parted  from  the  said  town,  taking  all  his  goods  with  him.    Among  ^^^^^o  the  poor 
the  inhabitants  of  the  town  he  was  charged  with  a  rate  for  the  respcciofsudi" 
reparation  of  the  church  ;  and  on  being  libelled  in  the  spiritual  stall. 
court  moved  for  a  prohibition.  —  Chamberlain  C.J.     By  the 
same  reasons  that  are  urged  against  this  application,  the  infiabit- 
ants  of  5.  might  charge  those  that  come  there  to  sell  their  wares. 
If  a  man  take  up  his  lodging  for  a  week  in  a  town,  he  shall  not  be 
charged  to  the  repairs  of  the  church,  or  such  like  taxes.  —  A  pro- 
hibition was  granted. 

135.  Earbys  cnse,  9  Car.  1.    2  BulsU  354.  —  Upon  complaint   The  poor's  rate 
made  to  the  justices  of  assize,  that  the  overseers  had  assessed  Sir  is  a  charge  upon 
A.  E.  to  the  poor's  rate,  by  virtue  of  ^XEliz*  c.  2*  for  divers  lands  the  occupier 
there,  in  the  occupation  of  different  tenants,  who  paid  rent  to  him  ^^^  respect  to 
for  the  same;  and  that  they  did  charge  his  tenants  by  their  assess-  ^y^"**»  »P^ 
ments,  and  did  charge  himself  also;  IIutton  and  Croke  Js.  said,  landlord  or 
that  by  the  words  aiul  meaning  of  the  4?3  Eliz*  c.  2.  the  overseers  lessee,  with  re- 
can  only  assess  the  occupier  of  the  land,  and  not  the  lessors,  who  spect  to  his  rent. 
receive  the  rents;  the  occupier  of  the  land  only  being  to  pay  the   -  Roll.Abr. 
assessment,  except  it  be  specially  provided  for  as  to  this  payment  i^9-*"i^  ij**^' 
between  the  lessor  and  lessee,  and  so  by  this  to  be  discharged   J28O.  1  Dougl! 
from  the  payment  of  such  assessments ;  for  by  the  law  the  occu-   Elect.  362. 
piers  of  the  land  are  only  to  be  chargetl,  and  this  in  regard  of 

their  possessions,  and  not  the  lessor  in  regard  to  the  rent  re- 
<:eived ;  and  so  they  declared  that  it  had  been  also  tluis  resolved 
>)y  all  the  judges  of  Eygland. 

136.  Complaint  ^as  also  made  by  Sir  ^.  jt'.  and  others,  upon   The  poor's  rate 
iin  undue  assessment  made  bv  the  said  town,  and  overseers  of  the  must  be  assessed 
poor,  contrary  to  the  43  i'://2.  c.  2.  — Hereupon  it  was  held,  and.  "^^J'^^'Vut?' 
:so  delivered  for  law,  hy  Hutton  and  Croke  Js.,  that  such  assess-  ^\^}urcal  aiid 
tnents   ought  to  be  niatlf  according  to  ^hc  visible  estate  of  the  ynraonn/,  which 
Inhabitants  there,  hnlli  rrr// r/;^^/ ;;e;\vo72fl/ (r),  and  that  no  inhabit-  the  occupier 
snt  there  is  to  be  taxed  bv  tlieni  to  contribute  to  the  relief  of  the  hath  within  the 

(a)  In  the  case  of  Pri;^ct  /•.  Cninip-  parisli.     So  alw)  in  Hex  t'.  Clap,  it  was 

ton,    E.  T.    41  £Iii.    Cru.   VAu.  GFyO,  determined  II.  T.  i'9G.  3.  that  a  person 

Paget  was  taxed  towards  the  ivpaniiion  occupying  lands  in  a  parish,  !)ut  living 

«jf  the  church  of  Bellroughton,  within  out   of   ii,    is   conipullabic   under   the 

^hich  pariili  he  had  land  in  his  own  43  Kliz.  c.  2.    to    receive  a  parish  ap- 

hand^  but  was  not  an  inhabitant,  nor  prentice.       i\  Term.  Rep.    107.  —  Sec 

had   any    house   within    the  parisli.  •—  also  Cro.  Eliz.  843.     '2  liol.  Ab.  2bD. 

And  on  the  authority  of  Jeffery  t».  Foi*-  1  Bulstr.  20.     1  Vent.  3G7.      Hob.  67. 

t«r,  THE  CouaT  were  unanimously  of  Bunb.  8i.   Salk.  164. 

o^uuion,  that  he  was  liable  to  the  tax  ;         (c)  1  Dougl.    Klect.  8'I8.     10  Com. 

for  otherwise  all  churches  might  fall  to  Jour.  36*1.     Cowp.  554.    Si*o  also  Rex 

d«*cay,  or  all  the  cliarge;;  of  reparation  r.  St.  Leonard,  l^ioreditch,  SalW.  ^%d. 

fAl\  upon  ihc  poorer  inhabitants  of  \\w 

Si 
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pariihyand  not 
upon  his  pro- 
perty elsewhere. 


Inhabitants  to 
be  taxed  accord- 
ing to  their  per- 
aonal  visible 
ability.     See 
Cowp.  560. 

Stock  in  trade t 
and  the  house, 
may  be  rated, 
butnotjfocA-amf 
land, 
Biackerley,263. 

Shops  and  sheds 
may  be  rated. 

The  toll  of  a  cor- 
poration may  be 
rated  to  the  poor. 
S.  C.  Vin.  Ab. 
425. 

S.  C.  Freeni. 
419.  Cald.  150. 
Dougl.  305. 

A  bisliop  is  lia* 
ble  to  be  rated 
in  respect  of  lu's 
palace;  for  tliere 
can  be  no  pre- 
scription against 
this  tax. 
Cald.  153. 

Ground-rents 
are  liable. 
Cald  154. 

Hospital  landH 
are  chargeable. 
Sed  vide  St. 
Luke's,  jjost, 
pi.  157. 

If  two  several 
bouses  are  inha- 
bited by  two 
families,  they 
shall  be  rated 
■cparately, 


poor  in  regard  of  any  estate  he  hath  elsewhere  in  any  other  town 
or  place,  but  only  in  regard  of  the  visible  estate  he  hath  in  the 
town  where  he  doth  dwell,  and  not  for  any  other  l^nd  which  he 
hath  in  any  other  place  or  town. — And  also  by  Hutton  and 
Croke  Js.  Thi^  hath  been  so  resolved  by  alj  the  judges  of  Eng* 
landi  upon  reference  made  to  them,  and  upon  conference  by  them 
had  together. 

137.  It  is  said  in  Dalton,  235.,  to  have  been  resolved  by  the 
twelve  judges,  that  the  land  within  each  parish  is  to  be  taxed  in 
the  first  place  equally  and  indifferently  ;  but  there  may  be  an  ad- 
dition for  the  personal  visible  ability  of  the  parishioners  within  that 
parish,  according  to  good  discretion.  —  Resolutions  of  the  Judges^ 

1633.  .        ^  . 

138.  Stock  in  trade,  and  the  house  wherein  the  stock  is  kept, 
may  both  be  rated  to  the  poor's  tax,  and  this  shall  not  be  held  to 
be  double  ;  but  if  the  land  be  taxed,  the  stock  upon  it  cannot  be 
taxed  also,  for  this  will  be  double.  —  Viners  Abr.  title  "  Poor,*' 
426. 

139.  Things  real  which  render  an  annual  revenue,  shall  be 
rated  as  well  as  land,  as  shops,  sheds,  &c.  —  4  Com,  Dig,  p.  103. 

140.  Rex  v.  The  Corporation  of  IVickham,  M.  T.  27  Car.  2. 
3  Keb.  540. — On  a  motion  to  Confirm  a  tax  laid  by  the  justices  upon 
a  toll  of  the  corporation  of  fV.  for  a  rate  to  the  poor,  Hale  C.  J. 
said,  that  on  a  reference  to  him  he  was  of  opinion,  that  the  toll 
was  chargeable,  though  part  of  it  was  to  maintain  the  mayor ;  and 
a  mandamus  was  granted  to  the  mayor  and  justices  to  execute  the 
order)  nisi,  (a) 

141.  The' Parish  of  Subdeanrt/  v.  Tlie  Mayor  of  Chichester f 
H*  T.  27  Car.  2*  3  Keb.  572. — A  mandamus  was  prayed  to  the 
mayor  of  C  to  compel  him  to  allow  a  poor's  rate  made  on  the 
palace  of  the  Bishop  of  Cj  being  within  the  parish  of  iS. — The 
Court  granted  it$  because  there  can  be  no  prescription  against 
the  payment  of  this  tax ;  and  aU  the  prebendaries  that  live  in  the 
same  close,  which  is  a  fourth  part,  pay  it. 

142.  Rex  V.  Gibbs,  M.  T.  3  Jac.  2.  Comb.  62 — By  Astry  J. 
It  was  lately  resolved  by  the  Court,  that  ^rpi^7z(/-re;i/<  are  liable  to 
the  poor's  rate.  « 

143.  Anonymous,  E.  T.  1  Ann.  2  Salk.  526.— »Holt  C.  J. 
Hospital  lancJU  are  chargeable  to  the  poor's  rate  ;  for  no  man  by 
appropriating  his  land  to  an  hospital  can  exempt  them  from  taxes 
to  which  they  were  before  liable,  and  throw  an  additional  burthen 
upon  his  neighbours. 

144.  Tracey  v.  Talbot,  T.  T.  3  Ann.  before  Holt  C.  J.  at  NL 
Pri.  2  Salk.  531.  —  Upon  evidence  it  was  ruled  by  Holt  C.  J., 
that  if  two  several  houses  > are  inhabited  by  several  families,  who 
make  and  have  but  one  common  entrance  or  avenue  for  both,  yet    - 

(a)  In  the  case  of  Atkins  v.  Davis,  Lord   Mati^d*s    directions,    and    it  ^ 

*  Cald.    328,   329.    388.    Mr.    Justice  was  found,  that  the  tolls  at  Wickham^ 

Ashhurst  said,    that   he  held    EeMs  had  been  rated  ever  since  they  were^S 

Reports  to  be  a  book  of  bo  autliority ;  taken ;    that   Rex  v*  Cardingtoif  andK 

but  as  to  the  case  of  Rex  v.  Wickham,  other  cases  Jiave  been  founded  on  thal^ 

Mr.  Justice  Btdler  said,  it  had  been  principle;  and  that  no  point  W 

recognised  and  allowed  by  the  Court  settled  than  that  tolls  are  rateable. 

uppn  all  occasions ;  that  in  the  course  of  See  Rex  v.  Miller,  Trin.  1 7  G.  3.  pott 

8om9  cases  pending  in  the  Court  of  but  see  Rex  v.  Nicholson,  on/e,  pi.  109 

}Cing*s  Bench  inquiry   wis  made  \it^ 
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each  house  continues-  rateable  severally ;  and  if  one  family  go,  though  they 

one  house  is  vacant.     If  one  tenement  oe  divided  by  a  partiUon,  ^^  ^"^  ^^^ 

and  inhabited  by  different  families,  viz.  the  owner  in  one,  and  a  t?^^^'     ^ 

I     "^   I  r  1  II  See  the  cue  m 

Stranger  m  the  other,  these  are  several  tenements  severally  rate-  i^  ^^  Gmnsel. 

able  while  thus  severally  inhabited.  ^     Cowp.  1—7. 

145.  Rex  V.   Barking,   H.  T,   5  Ann.    2  Ld.  Raym.  1280.—  A  farmer  \%ntA 
Upon  a  reference  to  ths  Court  of  King's  Bench  upon  severalorders  liable  to  t)ie 
made  relating  to  the  poor's  rate,  the  question  was,  Whether  a  ppoi^**  >*te  for 
farmer  for  his  stock  shall  not  be  chargeable  and  taxable  to  the  ?*"  1^°^  ^"  *^* 
poor's   rate  as  well  as  a  tradesman  for  his  stock  in  trade? —  trndttman^ 
Powell,  Powys,  and  Gould  Js.,  were  of  opinion,  contrary  to  the  Uable  fbr  hit 
opinion  of  Holt  C.  J.,  that  a  farmer  for  his  stock  is  not  taxable ;  stock  in  trade, 
and  an  order  was  accordingly  made,  that  a  farmer  shall  not  be   ^  C*  Salk.44a 
charged  and  taxed  to  the  poor's  rates  for  his  stocky  and  that  a  ^^  "^^f* 
tradesman  is  to  be  charged  and  taxable  for  his  stock  in  trade,  (a)'     point. 

146-  But  in  the  abridgement  of  this  case,  Viner,  title  "  Poor^^*  But  if  a  .^^ 
426.r  it  is  said,  a  farmer  shall  be  taxed  for  his  riches  and  stock,  in  keep  a  lal^ei^ 
case  the  stock  is  more  than  is  necessary  for  the  carrying  on  his  flock  than  b 
farming  and  paying  his  rent,  for  then  it  is  like  a  stock  in  trade;  necessary  for  hia 
but  for  stock  pecessary  to  his  farming  he  shall  not  be  taxed.     So       ™»  od    tlLt 
for  extraordhiary  stock  he  shall  not  be  charged,  if  it  be  not  more  pretence,  avoid 
than  is  necessary  :  for  th^  act  says,  "  every  inhabitant  and  every  being  uied  aa 
«  occupier  of  land,"  &c.  so  that  there  may  be  an  inhabitant  that,  an  inhabUmu.   , 
is  not  an  occupier  of  land,  and  he  must  be  charged  in  respect  of 
his  personal  estate  and  ability,  and  so  it  is  usual  to  tax  clothiers. 
—  Note:  Farmers  were  never  taxed  before,  nor  were  tradesmen 
ever  taxed  till  within  these  few  years.     The  order  above-men- 
tioned was  for  rating  the  farmers  for  the  corn  and  hay  which  was 
in  their  barns  and  stables. 

147.  Rex  V.  Turner,  H.T.  4  G.  1.  Editor'*  MSS — Turner  A  parson  is  lia- 
was  the  vicar  of  7*.,  and  the  overseers  assessed  him  to  the  poor's  ^^  '•^ - 
rate  on  the  sum  of  95/.,  as  being  the  annual  value  and  profit  which  ^^  proaJi'ofhij* 
he  derived  from  the  glebe  lands  and  the  tithes  of  the  vicarage,  and  gi^  lantU  and 
on  appeal  the  Sessions  adjudged  that  he  was  liable  to  be  rated  for  tithes,  although 
the  glebe  lands,  but  not  for  the  tithes,  because  as  he  had  let  out  *>«  has  let  them 
his  tithes  to  the  several  persons  from  whom  they  were  payable,  he  ^^^^  •  certain 
could  not,  as  they  were  not  in  his  own  occupation,  be  considered  §  q  ^^^  ^j^ 
as  the  occupier  thereof,  and  therefore  they  quashed  the  rate  gene- 
rally as  to  the  tithes,  and  copfirmed  it  as  to  the  glebe  lands.  — 

Parker  C.J. said,  that  he  thought  the  vicar  ought  to  have  been 
considered  as  the  occupier  of  the  tithes,  although  let  out  at  certain 
rents  ;  but  the  Court  was  of  opinion,  that  the  Sessions,  as  they   See Rez  v. Lam- 
had  found  that  he  was  not  the  occupier,  ought  to  have  eased  the  betb,;MK, 
vicar  as  to  the  anjount  of  tlie  tithes,  and  put  the  sum  deducted  P'-  ^'*^' 
on  those  who  had  held  them,  and  not  have .  quashed  the  rate  in 
this  respect  generally ;  and  therefore  the  order  of  Sessions  was 
quashed. 

148.  Rex  V.  Shingle,   T.T.   AG.  I.    Str.  100. -The  43£/w.   A  parson  is  Ua- 
c.  2.  charges  every  occupier  of  lands,  tenements,  tithes,  Ac.  to  the  ^^^}^^  ■ 
poor's  rate.     By  a  private  statute,  9  &  10   Will.  2.   c.  87.  for  tithes  as  the  oc- 
erecting  workhouses  in. C,  the  poor  are  directed  to  be  provided  cupier  of  a 
Vor  in  another  manner,  to  the  intent  no  other  levy  or  assessment  tenement. 

(a)  Sed  Tide  5  Burr.  2630*.,  where  it .  the  authority  of  this  case.     And  ««e 
»  ^id,  (he  Court  were  not  !iati»fied  with     Rci  r.  Brown,  poM,  p\*  2^* 
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be  made  for  the  poor  of  the  said  town,  and  the  occupiers  of  Jands 
and  tenements  are  made'  chargeable,  but  no  mention  lis  made  of 
tithes.  The  defendant  was  parson,  and  rated  for  his  tithes.  It 
was  contended,  that  as  tithes  are  not  mentioned  in  the  private 
statute,  they  were  not  rateable  to  the  poor. — But  the  Court  in 
both  cases  held^  that  they  were  liable ;  for  that  being  liable  under 
the  43  Eliz*  c.  2.  they  could  not  be  exempted  but  by  express 
words:  and  that  as  occupiers  of  tithes  they  were  occupiers  of 
tenements^  which  are  mentioned  in  the  act ;  for  tithes  are  a  tene- 
ment (a)  in  construction  of  law. 
The  poor*,  tax  U9.   Rex  v.  Lambeth,   T.T.SG.l.  S/r.  524..  —  The  person 

must  l>e  upon  ^^Jjq  farms  the  parson's  tithes  agrees  with  the  tenant  of  the  land, 
alUioiiTbe  lias  ^^^  ^"  consideration  of  his  paying  so  much  he  shall  retain  the 
agreed  that  the  tithes,  and  feather  in  the  whole  crop  without  dividing.  The 
tenant  shall  Sessions  discharge  tlie  lessee  of  the  parton,  and  tax  the  tenant  of 
take  the  tithes,  the  land  to -the  poor's  rate. — Per  Curiam  :  The  farmer  of  the 
S.C.  8  Mod.  tithes  is  prim6  Jacie  liable  to  the  poor's  rate,  and  unless  he  can 
Foiey°25  throw  that  charge  upon  another,  the  tax  must  be  laid  upon  him. 

'  The  tenant  of  the  land  in  this  case  cannot  be  said  to  be  the  occu- 

pier of  the*  tithes,  for  he  is  either  a  person  who  buys  the  tithes,  or 
else  he  is  to  be  considered  as  a  person  excused  from  paying  any. 
Though  the  parson  may  think  fit  to  excuse  a  parishioner,  certainly 
in  point  of  law  he  still  remains  occupier  of  the  tithes.  (6)  This 
agreement  being  only  by  parol  cannot  enure  as  an  under-lease  of 
a  thing  that  lies  only  m  grant.  If  the  vendee  grub  up  under- 
woods, which  he  has  bought  standing,  he  does  not  become  the 
occupier :  but  if  the  tenant  sell  the  whole  crop  standing,  will  that 
make  him  less  the  occupier  of  the  land?  We  must  take  this 
tenant  of  the  land  to  be  like  any  other  purchaser  of  the  tithes, 
since  he  has  no  more  title  to  them  than  any  stranger  whatsoever. 
When  the  parson  or  his  farmer  receives  a  sum  of  money  in  lieu  o^ 
tithe,  tiiat  is  in  law  a  receipt  of  the  tithe,  with  this  only  difference, 
that  it  is  not  tithe  in  kind.  In  the  case  of  a  composition,  as  this 
is,'or  a  modus,  it  was  never  thought  but  that  the  parson  was 
chargeable  as  occupier  of  the  -tithe,  there  being  ho  colour  to 
charge  the  tenant  of  the  land. —  The  order  must  be  quashed. 
The  poor'ii  rate        150.  Theed  v.  Starkej/,  M.  T.  11  6M.  8  iV/ot/.  314.— Covenant 

»  upertontdtax  against  an  executor,  for  not  payinir  taxes,  accordinjr  to  a  covenant 
in  respect  of  the   •         i  iii*  *°i  i  ^       t       -  t      % 

land  but  not  on  ^^  *^ '^ase  made  by  his  testator,  wiiere  he  covenanted  with  the 

the  land.  lessee  to  pay  all  the  taxes  on  the  laiul  demised  ;  and  the  breach 

S.  C.  cited         assigned  was  for  not  paying  the  rates  to  the  church  and  poor. 

Foley,  15.  But  upon  demurrer  it  was  objected,  that  the  breach  was  not  well 

5  Co.  67.  assigned,  because  those  rates  are  personal  charges^  and  not  on  the 

land ;  and  for  this  reason  the  defendant  had  judgment.     And  in 

(c)  Fitxg.  398.    Case  v.  Stephens  (c),  it  is  said  to  be  a  tax  in  respect  of  the  land, 

(a)  1  Vent.  173.    2  Lev.  139.    Lutw.  tain  the  tithes^  and  the  )>arson  in  this 

1563.   Co.  Lit. 6.  159.   Dyer,  83.   Cru.  case  has  a  modus  for  his  tithes;  though 

Jac.  301.    S  Intt  623.  and  the  case  of  it   w.is  objected   tliat   the   parisliioniTs 

Powell  V.  Bull,  Com.  Rep.  'J67.  were  the  occupiers^  and  si*  the  parson 

{b)  So  in  the  case  of  Hex  r.  Bartlctt,  not  liable.     And  th.it  the  |)ar&on  is  lia- 

E.  T.  7  Ann    J  7  Vin.  Abr.  427.  it  was  ble,  see  also  Ilex  v,  Hopkins,  S  Keble, 

derided  that  a  pjrson  \«\\o  lets  his  tithes  *255.   and    Rex  i*.   the   Parson    of  St. 

to  the  {larishioners  may  be  taxed  to  the  Pancras,    God&olt.  50.  03.         Sec   too 

poor's  rate;  for  the  letting  is  but  an  Lowndes    v.    Home,  post,  where    aJiO 

i^reemcnt  witli  the  parishioners  to  re-  Bartlelt  is  cited  as  authority. 
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but  not  on  the  land,  nor  payable  out  of  it ;  for  the  personal  estate 
only  18  subject  to  il. 

151.  Rex  V.  Southmirk,  H.  T.    ISG.h  2  Sir.  745.  —  R.  waM  Preacher  at 
charged  to  the  poor's  rate  in  respect  of  his  being  an  occupier  of  a  "ae«tiDg-hoii»e 
meeting-house  where  he  preached  ;  and  on  appeal  to  the  Sessions  ™f»     J^ 
they  discharged  him,  and  the  order  being  brought  up  was  con-  Sett.  Cases, 
firmed.     1.  Because'as  a  preacher  he  is  no  more  chargeable  as  an  122. 
occupier  than  any  of  his  audience  ;  for  it  is  not  stated  that  he  let  2  Sess.  Cas.  58. 
out  the  pews,  so  as  to  mak^  him  a  person  that  occupies  and  reaps  ^*.^®  Robson  v. 
a  profit  from  it.    2.  If  he  were  liable,  yet  it  must  be  expressly  p/isf"*' 
alleged  ;  and  the  charging  him  in  <*  respect  of  his  being  occupievy* 

is  too  uncertain. 

152.  Anonymousy  H.  T.    1  G.  2.   Poor's  SeW. /?/.  169- —  The  A  lioutie  con- 
question  was.  Whether  a  house  converted  into  a  Conventicle,  verted  into  a 
and  used  for  no  other  purposes,  is  rateable  to  the  poors  tax ?  —  conveniieU  n^ 
The  Court  said,  they  had  never  known  an  instance  of  such  pro-  nli«^«l.  w:^ 
perty  bemg  rated ;  but  they  granted  a  rule  to  show  cause;  and  p^^  pi.  jgi. 
the  <>rder  was  afterwards  quashed.  Cald.  153. 

158.  Moxon  v.  Horsenait,  E.  T.  9  G.2.  Com.  Rep.  5S4.  —  Tres-  Vin.  Abr.  4«6. 
pass  for  entering«liis  chambers  at  Barvard's  Inn,  Londotiy  and  Chambers  in  an 
taking  his  chair  value  50*.     On  not  guilty,  the  jury  found  a  special  q^^J^'^'" 
verdict  to  this  effect :  Tliat  the  parish  of  St.  Andrervs,  Holbomt  lies  ^^^  jj^JJ  JJ^be 
part  in  London  and  part  in  Middlesex  ;  that  Sir  Francis  Childy  assessed  to  the 
alderman  of  London,  6  May,  1732,  appointed  overseers  for  that  poor's  rate 
part  within  London,  and  two  justices  of  peace  nominated  overseers  within  the  in- 
for  that  part  of  Middlesex,  and  the  churchwardens  and  overseers  \^^  ms^^SST 
rated  the  parish  to  the  poor,  which  was  approved,  &c.  and  thereby  |.°^^ 
the  plaintiff  was  rated  one  shilling;  that  the  plaintiff  inhabited  a  SceRczo.  Jui- 
chamber  in  Barnard's  Itm,  being  an  attorney  of  the  King's  Bench,  ticcs  of  Peter- 
and  a  member  of  that  society,  and  having  that  chamber  for  the  >>on>ugh, 
exercise  of  his  profession,  and  having  no  other  habitation ;  that  Bar'  *^^*** 

nard*s  Inn  lies  in  that  part  of  the  parish  which  is  within  London  ; 
that  the  liefendants,  by  virtue  of  a  warrant  from  Sir  Francis  Child, 
then  alderman,  1 1th  July,  1733,  on  the  plaintiff^s  refusal  to  pay  the 
rate,  distrained  the  said  chair,  being  of  two  sliillings  value,  as  over- 
seers of 4he  poor ;  and  afler  it  was  appraised  and  sold  for  two  shil- 
lings, returned  the  one  shilling  overplus :  that  there  are  other  cham- 
bers in  Barnard's  Inn,  the  occupiers  of  which  were  also  rated ;  that 
Bamard*s  Inn  is  one  of  the  inns  of  Chancery,  used  and  inhabited 
by  students  and  practisers  of  the  law,  time  out  of  mind,  and 
dependent  on  Grays  Inn,  as  an  inn  of  court  for  the  study  and 
practice  of  the  law :  and  if  the  plaintiff  on  this  matter  be  a  person 
liable  to  be  assessed  to  the  said  tax,  they  find  for  the  defendant ; 
if  not,  for  the  plaintiff.  —  Wright, /or  the  plaintiff',  argued,  that  he 
is  not  liable  to  be  rated  to  the  poor  for  his  chamber  in  this  case ; 
for  if  it  be  within  the  statute  4>3  Eliz.  c.  2.  it  must  be  as  an  inha- 
bitant of  the  parish,  or  as  an  occupier  of  a  house  within  the  parish. 
By  that  statute  the  churchwardens  and  overseers  may  raise  a  stock 
for  the  relief  or  employment  of  the  poor  by  taxation  of  every  in- 
habitant, parson,  vicar,  others,  &c.,  and  of  every  occupier  of  lands, 
houses,  &c.  in  the  said  parish,  in  such  competent  sum  as  they  shall 
think  fit.  The  word  **  inhabitant''  in  its  largest  sense  comprehends 
every  person  that  dwells  in  a  place ;  but  that  could  not  be  the 
meaning  of  the  word  in  this  act,  for  then  all  women,  servants,  chil- 
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dreiiy  &c.  in  a  parish  might  be  rated,  which  never  was  done.  But 
it  may  be  taken  in  a  more  strict  sense ;  as  where  the  statute  of 
22  Hen,  8.  c.  5.  for  reptgring  bridges,  enables  justices  of  the  peace 

(a)  8  lost.  70S.  to  tax  every  inhabitant,  Lord  Coke  saitli  (a),  the  act  extends  not 

to  every  person  that  has  personal  residence,  as  servants,  &c.  but 
to  such  as  are  householders;  and  this  appears  by  the  fourth  branch 
of  the  statute,  which  gives  distress  on  every  such  inhabitant  in  his 
lands,  goods,  chattels,  &c.  And  it  has  been  always  held,  that  by 
the  4S  Eliz.  c.  2.  the  inhabitant  is  rateable  in  respect  of  his  land  or 

(5)^/U«,pl.lS3.   ability;  so  it  was  resolved  in  Jeffery^  case  (6) ;  and  so,  by  Eyre^ 

(c)  Fiug.  Rep.   C.  J.,   it   was   agreed   in  this  Court  in   Case  v.  Stephenson,  (c) 
2i9S.  But  the  plaintiff  is  to  be  considered  as  a  guest  occasionally  resid- 
ing in  his  chamber  for  the  study  and  practice  of  the  law,  as  an 
agent  indeed  for  his  clients  in  several  parts  of  the  kingdom.     And 

(d)  InM.  T.  by  the  order  of  all  the  Judges  of  England  (rf),  the  attomies 
5  Ann.  g^^  ordered  to  be  admitted,  and  take  chambers  in  some  inn  of 

Chancery,  or  in  lodgings  near,  &c. ;  so  that  lodgings  and  chambers 
are  looked  upon  as  places  of  the  same  nature.     A  person  that 

(e)  See  Lfttch,     Comes  to  the  Term  may  be  a  lodger  (e) ;  and  a  person  at  a  cham- 
^^*  ber  in  the  Temple  may  t^ke  an  examination  in  illation  to  a  rob- 
bery, as  a  justice  of  peace  dwelling  in  or  near  the  hundred,  which 
is  in  a  distant  county  ;  which  shows  that  he  was  not  looked  on  as 

(g)  Cro.  Car.  an  inhabitant  at  his  chamber,  (g)  —  Secondly,  The  plaintiff  can- 
n  ^1  V  p  ^^^  ^^  charged  as  the  occupier  of  an  house,  for  it  is  found  th^re 
186.  '  *  ^^  many  chambers  in  the  house,  and  he  hath  but  one.  By  the 
S  Com.  Dig.  c&se  of  Tracey  v.  Talbot  (A),  it  seems  as  if  the  house  rateable  to 
477.  the  poor  ought  to  be  one  entire  house  ;  though  if  several  houses 

(A)^n/«,pLi44.  [)e  joined  into  one,  and  several  ^niilies  live  in  it,  or  if  one*  house 

be  divided  into  two  for  several  families,  they  may  be  rated  sever- 
(t)  Hob.  145.      ally  :  this  i%  hospitium  ;   ai\d  domus  and  hospiiium  differ,  (i)     A 

man  is  not  chargeable  for  standing  in  the  market,  as  in  HoUedget 
{k)Anu,^\AZA,  case,  (k)     All  persons  in  colleges  and  inns  of  court  may  equally 

be  charged.  —  Hawkins  contYa  :  The  words  of  the  statute  ^SEliz. 
c.  2.  are  express,  that  a  rate  shall  be  raised  by  taxation  of  every 
inhabitant ;  and  there  can  be  no  prescription  against  an  act  of  par- 
liament; therefore  there  is  no  force  in  the  argument,  that  cham- 
bers have  not  heretofore  been  rated.  A  chamber  is  domus  man' 
sionalisf  and  burglary  may  be  committed  by  breaking  and  entering 
into  it  with  intent  to  commit  a  felony,  as  it  was  resolved  in  the 
(/j  Cro.  Car.  case  of  Evans  and  Finch.  (I)  It  is  objected,  that  the  plaintiff  is 
474.  there  as  a  guest ;  but  it  is  found  he  inhabits  there,  and  hath  no  other 

r^*^%^^**       habitation ;  so  that  unless  rated  here  he  can  be  rated  no  where. 
^P'  It  is  charity  to  the  poor,  which,  by  the  law  of  God  and  man,  every 

one  ought  to  pay ;  and  an  attorney  hath  no  privilege  to  be  exempt, 
although  he  hatn  privilege  to  excuse  him  from  an  office  that  inter- 
Cm)  1  Via.  45.  feres  with  his  attendance  at  Westminster ;  as  to  be  a  soldier  (m),  to 
(n)  March.  30.  be  a  reeve  («),  or  constable,  (o)  Although  by  Magna  Charta  it  is 
(o)  Cro.  Car.  enacted  that  ecclesia  sit  libera,  yet  a  parson  or  vicar  are  subject  to 
^^^'  all  charges  by  act  of  parliament  (/>),  much  more  an  attorney  ;  nor 

(p)  2LeT.  139.    ^.gn  any  order  of  Court  exempt  them.  —  In  reply  it  was  admitted, 

that  an  attorney  would  not  claim  SL\\y  exemption  in  respect  of  his 
profession,  &c.,  but  the  sole  question  was,  Whether  chambers  in  an 
mn  of  Chancery  are  within  the  words  or  intent  of  the  statute 
43  Eliz.  c.  2.  Bo  as  to  be  rateable  to  the  poor's  rate  ?  If  they  be  so, 
no  prescription,  no  orders  of  Court,  can  exempt  them. "  But  tlpl 
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they  have  been' charged  no  instance  caR  be  given  ;  and  it  will  be 
equally  the  case  of  all  scholars,  fellows,  or  students  in  the  univer- 
sity or  ions  of  court.  —  Ideo  adjournaiur. 

154'.  Ayr  v.  Smallpeace^  E,T.UG.9tMSS. — Trespass  being  Officers bdoDg- 

brought  against  iS.  and  others ;   thev  pleaded  the  general  issue»  '"g  ^  *p^ 

according  to  21  Jac.  1.  c.  12.;  and  it  appeared  on  the  trial,  that  J«l^gin^«r- 

they  were  clnirchwardens,  &c-  of  C     xhe  question  was.  Whether  J^eioJu^  thli* 

the  plaintiff  being  comptroller  oT  Chelsea  College,  and  residing  in  poor, 
the  comptroller's  apartments  there  in  the  hospital,  was  rateable  to 
the  poor  of  the  parish  of  C.  for  the  aparimenls  he  occupied  there 
by  virtue  of  his  said  office  ?  —  On  a  verdict  for  the  plaintiff,  and  a 
case  made  for  the  opinion  of  the  Court,  the  Judges  held,  that  he 
was  rateable,  (a) 

155.  Duke  of  Portland's  case,  at  Ni.  Pri.f  after  H.  T.  33  G.  2.  The  ute  of « 
Wynne's  Analysis,  p.  60.     This  was  an  action  brought  by  his  "^7*1  P«l«» 
Grace  against  the  parish  officers  of  St.  M.,  for  a  distress  taken  S**"**^  'T'*to- 
under  a  poor's  rate,  in  which  it  was  held,  that  where  the  site  of  a  ^^tlfllvieJble 
palace  is  demised  to  a  subject,  for  "a  certain  permanent  interest,  to  the  poor, 
the  grantees  that  occupy  it  are  rateable  for  such  property  to  the  g^  Rex  v.  Ms- 
poor.                                                                                              thews,;M>«<,  1 70.  Cald.  S.  in  notis. 
*  156.  Rex  V.    VandewaU,   E.  T.  33  G.  2.  2  Bwrr.  991.  —  S.  F.,  Thequit-renu 
lord  of  the  manor  of  A*,  was  charged  to  the  poor's  rate  of  the  J"**  ea»u«l  pro- 
parish  of  A.,  in  the  manner  following:  "  for  the  tithe,  3/.  15*.;  !!  r  S*°."L 
r.  *•       ^i_                     j^w    m                    /•      -.L          -x         ^      m  ^     I,  3  not  liable  to  De 

*«  for  the  manor,  2/.  5s.  more ;  for  the  quit-rents,  10*.  6d.  more;  rated  to  the 
**  and  for  the  wood-lands,  10*. :"  he  did  not,  at  the  time  of  making  poor.  S.C. 
this  rate,  .hold  or  occupy  any  lands,  houses,  tithes,  coal-mines,  or  i  Bl.  Rep.  S19. 


saleable  underwoods,  in  the  parish,  parcel  of  or  belonging  to  the  **  Huir« 
demesnes  of  the  manor,  or  otherwise,  within  the  said  parish,  except  Coomba 
the  tithes  for  which  he  was  charged  in  the  rate  at  150/.  per  annunif  Brackley/ 
and  the  woodlands  for  which  he  was  charged  at  20/.  per  annum.  4  Mod.  sos. 
The  lands  from  which  the  quit-rents  arose  were  free  and  copyhold  Comb.  263. 
lands  holden  of  the  manor,  and  in  the  occupation  of  divers  persons  ^'*^  ^^^'  ®*^* 
tenants  of  the  manor,  or  their  lessees  or  under-tenants,  who  were 
respectively  charged  and  assessed  for  the  said  lands  in  the  said 
rate,  as  occupiers  thereof,  according  to  the  rack-rent  of  the  lands  ; 
but  the  quit-rents  were  not  otherwise  charged  in  the  rate,  than 
by  the  charge  on   S.  Vandewall  under  the  article  of  quit-rent. 
The  profits  of  the  manor,  exclusive  of  the  quit-rents,  arose  by  and 
consisted  of  escheats,  heriots,   reliefs,    fines   on   the   admission, 
deaths  and  purchases,  and   other  casualties  arising    within   the 
manor  ;  which,  together  with  the  quit-rents,  were  by  computation 
communibus  annis  111/,  a  year  ;  *viz.  the  quit-rents  21/.   and  the 
other  profits  of  the  manor  90/.  per  annum.     It  did  not  appear  that 
the  quit*rents  and  the  manor,  or  either  of  them,  bad  ever  been 
rated  to  the  poor  of  A.  till  within  two  years  last,  and  since  V.  had 
purchased  the  same,  in  or  about  the  year  1754.  — The  Court, 

(a)  Tflk  Court  held  him  to  be  charge-  Judges  upon  a  like  question  in  the  case 

able,  not  as  a  servant  of  the  hospital,  or  of  Greenwich  Hosjniaif  concerning  the 

as  an  inhabiunt  and  occupier  of  the  payment  of  the  Window  Tax;  in  which 

rooms  therein,  but  as  having  a  separate  they  held,  that  tlie  Window  Tax ''Act 

and  distinct  apartment,  which  they  con-  extended  to  the  apartments  of  the  of- 

ndered  as  his  dwelling-house ;  and  this  ficers  belonging  to  that  hospital.  2  Burr, 

opinion  was  grounded  on  a  then  recent  1060.  1064.  and  see  Rex  v.  St.  Luke, 

and  unanimous  determination  of  all  the  po$ty  pi.  157. 
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afler  two  arguments,  took  «pine  days  to  consider  of  the  point,  and 
afterwards  Load  Mansfield  very  shortly  declared,  **  That  these 
<*  quit-rents  and  casual  profits  of  the  manor  are  not  rateable  to  the 
**  poor's  tax  ;*'  which,  he- said,  was  so  clear,  that  there  was  no  need 
to  enter  into  reasonings  about  it.  They  were  never  rated  before 
in  this  parish ;  and,  as  far  as  appears  to  us,  the  rating  such  quit* 
rents  and  casual  profits  has  never  been  at  all  attempted  before ; 
and  there  is  no  colour  for  this  attempt  now,  after  more  than  a 
century  and  a  half  since  the  making  of  the  act  of  parliament  upon 
which  it  is  grounded. 

157.  Rex  v.  Occupiers  of  St,  Luke^s  Hospital^  M*  T.  1  G.  3. 
2  Burr.  1053.  —  The  case  stated,  that  in  the  poor's  rateibr  the 
parish  of  St,  Luke  made  in  the  year  1757,  was  the  following  arUcle, 
viz.  **  The  occupiers  of  a  messuage  or  tenement  and  premises 
**  called  St.  Luke's  Hospital  for  Lunatics^  rent  80/.,  nXe^l.  13s.  4d. 
*'  for  a  quarter  of  a  year : "  that  by  indenture  made  in  1750,  be- 
tween  the  corporation  of  London  on  the  one  part,  and  James 
Sperling  and  several  others  of  the  other  part,  the  ground  on  which 
the  hospital  was  built,  and  some  buildings  at  the  time  of  the 
demise  standing  thereon,  were  demised  for  the  purpose  of  erecting 
AN  HOSPITAL  FOR  LUNATICS,  for  the  term  of  thirty-two  yeari» 
yielding  a  rent,  with  covenant  to  apply  the  whole  or  part  of  the 
premises  to  the  purpose  of  an  hospital  for  lunatics,  with  clause  of 
re-entry  in  case  of  non-payment  of  rent,  or  if  the  premises  should 
be  converted  to  any  other  use  than  that  of  the  charitable  design 
for  poor  lunatics  ;  tli^t. before  erecting  the  said  hospital,  twenty- 
nine  houses  were  situate  upon  the  land  and  premises  in  and  by  the 
said  indenture  contained  and  demised ;  that  by  the  several  rates 
made  by  the  overseers  of  the  poor  for  the  relief  of  the  poor  within 
the  parish  of  St.  Luke,  for,  in,  and  during  the  several  years 
between  the  year  1744  and  the  date  of  the  said  indenture,  tlie  said 
twenty-nine  houses  were  estimated  at  the  annual  value  of  196^ ; 
that  in  the  year  1745,  the  said  twenty-nine  houses  being  assessed 
in  the  rate  made  in  the  said  year  for  the  relief  of  the  poor  within 
the  said  parish,  afler  the  proportion  of  Ss.  in  the  pound  sterling, 
did  yet  pay  and  yield  no  more  to  the  said  overseers,  in  satis/ac- 
tion of  the  said  rate,  and  towards  the  relief  of  the  poor,  than 
10/.  Is.;  that  in  the  year  1746,  the  said  twenty-nine  houses  being 
assessed  to  the  poor  at  3s.  in  the  pound,  yielded  no  more  than 
8/.  11&;  and  that  in  the  year  1747,  being  at  3^.  3d.  in  the  pound, 
yielded  no  more  than  8/.  14;.  9d. ;  that  in  the  year  1748,  being 
assessed  ut  supra  ^i  3s.  in  the  pound  sterling,  they  yielded  no 
more  than  7/.  1;.;  that  in  the  year  1749,  being  assessed  at  3f. 
they  yielded  no  more  than -6/.  3;. ;  that  in  1750,  being  assessed  at 
2s.  9d.  they  yielded  no  more  than  21.  ^.  9d. :  that  the  premises 
demised  were  accordingly  built  and  converted  into  the  hospital  in 
the  rate  mentioned,  called  St.  Luke's  Hospital  for  Lunatics, 
for  the  affording  a  charitable  and  free  sustentation  and  cure  to 
poor  and  helpless  lunatics ;  that  every  apartment  and  parcel  of 
the  said* premises  so  built  and  converted  into  such  hospital  as 
aforesaid,  is  laid  out  and  applied,  either  in  wards  or  cells,  for  the 
lodging  of  such  lunatics ;  in  ofRces  necessary  for  their  sustent- 
ation and  cure ;  or  in  apartments  necessary  for  persons  who  are 
hired  from  time  to  time  to  attend  on  such  lunatics  for  their  better 
sustentation  and  cure,  and  in  no  other  apartments  or  buildings 
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whatsoever ;  that  the  said  edifice  was  originally  erected,  and  still 
is  supported,  and  many  very  poor  and  helpless  lunatics  hare  been 
and  still  are  sustained  and  taken  care  of  therein  ;  that  the  menial 
servants  attending  upon  such  lunatics  have  been  and  still  are  hired 
and  paid,  and  all  other  expences  relating  to  and  necessary  for 
maintaining  the  said  hospital  and  charity  have  been  and  still  are 
from  time, to  time  defrayed  and  borne  by  the  free  and  voluntary 
contribution  of  divers  persons,  out  of  whom  a  committee  annually 
i:>  appointed,  who  meet  weekly  to  order  the  admission  and  dis- 
charge of  patients,  and  hiring  and  retaining  servants,  the  payment 
of  billS|  and  the  regulation  of  all  other  matters  relative  to  the 
maintenance  and  upholding  of  this  charity ;  that  none  but  such 
poor  and  helpless  lunatics,  and  the  persons  necessarily  attending 
upon  them,  have  any  kind  of  dwelling  or  occupation  in  the  hos- 
pital ;  that  Joseph  Mhnsfield  ( the  appellant)  is  the  principal  person 
hired  from  year  to  year,  by  the  committee  of  contribution  ;  tliat 
he  receives  certain  wages,  lives  in  the  hospital  for  the  purposes  of 
attending  on  the  lunatics,  and  has  no  other  abode,  occupation,  or 
establishment  therein ;  that  the  said  James  Sperlings  &c«  or  any 
of  them,'their  or  any  of  their  executors,  administrators,  or  assigns, 
have  not,  nor  ever  had,  or  can  have  any  profit,  benefit,  or  advan- 
tage from  the  said  premises,  or  any  part  thereof,  nor  any  pos-- 
session  or  occupation  thereof,  otherwise  than  as  aforesaid ;  and 
that  the  Sessions  at  Hicks  s  HaU,  upon  consideration  of  the  circum- 
btances  above  set  forth,  was  of  opinion,  **  That  the  said  tenement 
"  called    Si,  Luke's  Hospital  ought  to  be  assessed   and   rated 
**  towards  the  relief  of  the  poor,  by  the  said  rate ;  and  doth  ac- 
**  cordingly  dismiss  the  said  appeal,  and  confirm  the  said  rate." 
—  Lo^  Mansfield   now  delivered  the  opinion  of  the  Court: 
Cases   of   this  kind  depend  upon  the  particular  nature   of  tlie 
respective  hospitals ;  each  stands  upon  its  own  distinct  circum- 
stances; therefore  no  general  consequences  will  arise  from  the 
determination  of  this  particular  case.     The  land  tax  differs  from 
the  poor's  tax ;  the  landlord  who  receives  the  rent  is  to  pay  the 
lana  tax,  but  the  poor's  tax  is  payable  by  the  occupiers ;  there- 
fore the  rating  hospital  lands  to  the  land  tax  is  not  applicable  to 
the  present  question.     The  occupier  ought  to  be  rated  regularly 
by  name  ;  but  in  the  present  case,  it  is  more  than  a  mere  defect 
in  form.     The  fault  in  form  here  arises  from  the  essence  of  the 
thing ;  fpr  if  they  cannot  fix  upon  some  particular  person  who 
may  properly  be  rated  as  occupier  of  this  building,  it  follows,  as 
a  necessary  consequence,  that  no  rate  can  at  all  be  made  upon  it. 
As  to  the  argument  that  has  been  urged  in  support  of  the  order, 
**  that  a  proprietor  of  lands  or  houses  cannot,  by  his  own  private 
"  voluntary  act,  discharge  such  his  property  from  payments  legally 
"  due,  to  other  persons  upon  and  out  of  it,",  it  does  not  hold  true 
in  fact ;  for  this  rate  payable  to  the  parish,  as  well  as  several  other 
payments  arising  from  property  and  chargeable  upon  it,  does  and 
must  depend  upon  the  will  of  the  proprietor.     The  owner  of  a 
house  may,  if  he  please,  pull  it  quite  down,  and  convert  it  into  a 
toft.     The  owner  of  lands  may,  if  he  please,  suffer  them  to  lie 
barren  and  unoccupied.    Tithes,  and  the  right  of  them,  vary 
according  to  the  different  species  of  the  produce  of  the  land ;  yet 
the  landholder  may  sow  it,  or  plant  it,  or  use  it  in  the  manner  he 
likes  best,  or  even  not  at  all  if  be  so  chooses.     The  matetisX  <\ueft- 
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tion  in  this  case  is,  Who  can  be  named  and  charged  as  the  occu- 
pier ?  There  are  only  three  sorts  of  persons  that  occur  to  me.  If 
they  can  find  any  others  who  may  be  properly  charged  as  occu- 
piers,  such  other  persons  will  not  be  included  in  or  a&cted  by  the 
opinion  which  we  now  give.  The  only  persons  that  I  can  think 
of,  are,  1st,  the  five  lessees ;  2d]y,  the  servants  attending  this  cha< 
rity ;  and,  Sdly,  the  poor  mad  persons  who  are  the  objects  of  it. 
First,  As  to  the  lessees,  mere  nominal  trustees  cannot  be 
esteemed  occupiers,  or  rated  as  such.  Besides,  these  lessees  are 
(a)s  Burr.  expressly  excluded,  by  a  special  proviso  (a)  inserted  in  the  lease, 
1056.  from  converting  the  building  to  any  other  than  this  special  use, 

and  the  lease  is  to  determine  and  become  void  if  they  do. 
They  are  so  far,  therefore,  from  being  occupiers  of  it,  that  they 
are  merely  nominal,  mere  instruments  of  conveyance,  and  have 
no  more  interest  in  the  thine  than  the  crier  of  Ihe  Court  of  Common 
Pleas  has  when  he  is  named  as  the  last  vouchee  in  a  common  reco- 
very. —  Secondly,  As  to  the  servants  attending  this  charity,  they 
(6)  Vide  ante,  are  not  in  a  like  situation  with  the  officers  of  Chelsea  Hospital  {b), 
pi.  154.  Q|.  Qf  i)^  other  charitable  foundations  that  have  been  n\entioned 

at  the  bar,  where  there  are  large  distinct  apartments  appropriated 
to  the  use  of  the  respective  officers,  wherein  they  and  their 
families  reside.  Those  officers  are  not  charged  as  servants  of 
such  hospitals,  or  as  inhabitants  and  occupiers  of  the  ordinary 
rooms  and  lodgings  therein,  but  as  having  separate  and  distinct 
apartments,  which  are  considered  as  their  dwelling-houses.  The 
cases  that  have  been  determined  by  the  judges  relating  to  the 
window  tax  are  uniform  in  rating  officers  of  hospitals  for  their 
distinct  apartments  ;  but  in  this  hospital  there  are  neither  any  such 
officers  nor  any  such  apartments  as  were  in  those  cases  det^prmined 
to  be  rateable.  If  the  first  of  these  orders,  which  rated  Joseph 
Mansfield  as  the  occupier  of  the  hospital,  had  stood  as  it  was  ori- 
(c)  Sec  2  Burr,  ginally  drawn  up,  without  being  aflerwards  altered  (c),  and  if 
1054.  Manxfield  had  actually  had  a  separate  and  distinct  apartment  in  it, 

(which  is  not  now  pretended,)  yet  certainly  he  could  not  have 
been  rated  for  any  thing  more  than  his  own  particular  and  distinct 
apartment :  however,  that  matter  ceases  now  to  be  any  part  o£ 
the  case,  there  being  no  foundation  by  the  new  order  to  ground 
such,  a  question  upon.  —  Thirdly,  As  to  the  poor  miserable 
wretches  who  are  the  unhappy  objects  of  this  charity,  it  would 
be  too  gross  to  conceive  them  to  be  proper  persons  to  be 
rated  to  the  relief  of  the  parish ;  therefore  it  is  unnecessary 
to  say  any  thing  on  this  head  ;  and  the  rather,  as  it  appeared  so 
very  unreasonable  to  the  counsel  themselves  who  argued  in  sup- 
port of  the  order,  that  they  gave  it  up.  And  if  no  person  can  be 
found  who  is  rateable  to  this  tax,  it  follows,  by.  necessary  conse- 
quence, that  there  can  be  no  rate  at  all :  theretore  the  order  must 
be  quashed,  [d) 
Woods  con-  158.  Rex  y.  Minchin- Hampton,  H.T,  2G.3.  SJBiirr,  1308. — 

tisting  of  iS.  S.  was  owner  and  occupier  of  two  hundred  and  fihj  acres  and 

thi!^  tiTun-  ^Pwa^^s  of  wood-land  in  M.  H.  /  the  wood  consisted  chiefly  of 
derwood  is  left  beech,  and  some  oak  and  ash  ;  there  was  no  coppice-wood  ;  and 
for  standards,      the  underwood  was  lefl  to  grow  as  standards.     Great  quantities 

are  not  rateable.        ,  .x  «       tt     •  ,^  ..    .         .,,..«  .    . 

(d)  See   Harrison   v.    Bullock   and    the  limits  of  an  hospiul  appropriated  to 

others,  Hil.  28  G.3.  lH.BUc.68.  where    an  officer  of  the  hospital  for  the  time 

it  wu  decermined,  that  a  Vwmw  vr\vh\ti    bQiog,  is  not  ataeisable  to  the  land  tai. 
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of  such  beech-wood  had  yearly  beeacut  and  sold  by  S.,  particu- 
larij  in  the  two  last  yeacs,  forty  or  fifly  cords  each  year,  for  fire- 
woody  of  the  value  of-  from  twenty-three  shillings  to  twenty-six  a 
cord.     All  .the  wood  so  cut  for  cord-wood  was  of  thirty  years 
growth,  jor  upwards;  and  some  of  sixty  or  eighty  years  ^and, 
generally*  from  ten  to  twenty  inches  square.     Many  of  the  largest 
beech  trees  cut  In  such  wood,  were  sold  as  cord-wood  and  faggots 
for  fire-wood ;  and  the  others  for  making  gun-stocks,  saddle-trees, 
card-boards ;  and  some  part  for  building.     Pigs  were  let  run  in 
the  woo4^9  for  the  eating  of  the  masts,  for  which  the  proprietor 
had  a  pecuniary  profit.     Twenty  pounds'  worth  of  sucn  wood  is 
sold  for  fire-wooa  to  twenty  shillings'  worth  sold  for  any  other 
purpose.    In  the  last  year  there  was  a  clear  fall  of  three  or  four 
acres.     The  Sessions  were  of  opinion,  that  such  woods  were  not 
rateable  to  the  poor's  rate.    It  was  contended,  that  these  under- 
woods, as  being  "  saleable  undenvoods,'*  within  the  express  words 
of  43jE2».  c.2.  were  rateable,  though  some  part  of  the  produce  of 
the  two  hundred  and  fifty  acres  had  been  used  for  building :  for 
it  is  stated  that  twenty  pounds'  worth  was  sold  for  twenty  shil- 
lings' worth  used  in  building.    But  on  the  other  side  it  was  insisted, 
that  beech  was  esteemed  timber  in  that  country,  and  that  it  ought 
to  have  been,  and  was  intended  to  have  been  so  stated.     The  case 
was  sent  idown  a^ain,  and  on  the  Sessions  finding  that  by  the  cus- 
tom of  the  country  where  the  aforesaid  beechy  oak^  and  asl^  trees 
grpw,  BEECH  is  timber,  the  order  of  Sessions  was  affirmed. 

159.     The    Smelting    Company   v.    Richardson^  M^  T.  3  G.  3*  Zead-nanei,  Urn 
SBurr.  1341.  —  Trespass  for  taking  a  distress,  and  verdict  for  lesMcs  of  which 
the  plaintiff,  subject  to  the  opinion  of  the  Court  on  a  question,  P*[  "^"^"^^"^ 
"Whether  Uie  plaintife,  who  were  lessees  of  certain  lead-mines  Saitoftbeoro 
*'  in  the  parish  of  A,,  in  the  county  of  C,  and  who  paid  no  rent,  raised,  are  not 
"  but  only  a  certain  part  of  the  lead  ore  gotten  thereout,  were  rateable  to  the 
"  liable,  in  respect  of  the  said  lead-mines,  to  be  rated  to  the  re-  P^'* 
"lief  of  the  poor?"    And  it  was  agreed,  that  it  must  be  deter-  ogo'^^*'^* 
mined  upon  the  general  question,  "Vlhether  lead-mines  are  rateable  .^o^  451, 
to  the  poor  ?  —  Lord  Mansfield  :  T^lie  words  of  the  43  Eliz,  c.  2.  Cald.  155.  331. 
are  coat-fnines^  not  mentioning  any  other  kind  of  mines  ;  and  that 
is  equal  to  an  express  exception  or  exclusion  of  all  other  mines ; 
for  coal-min^s  are  not  lead-mines,  tin-mines,  copper-mines,  iron- 
niines,  or  any  other  but  coal-mines,  and  there  wece  at  that  time 
other  mines  in  this  4;ountry.     These  other  mines  are  governed  by 
particular  laws  (a) ;  the  worker  of  them  is  not  always  the  owner  (a)  Sce  upon 
of  the  soil ;  the  particular  laws  of  them  give  the  right  of  work-  this  subject, 
iog,  under  certain  regulations  and  conditions,  to  other,  persons  *  I"^*-  229. 
than  owners  or  lessors,  or  persons  having  any  right  of  property  cJ^^^^Iog 
in  them.     This  alone  might  be  a  sufficient  reason,  to  except  them  j^^o.  10. 
oat  of  this  act  of  parliament.     And  as  there  may  be  a  reason  for  1  Rol.Ab.  547. 
the  strict  letter  of  the  statute,  and  none  appears  for  extending  it  a  small  octaTo 
b^ond  the  letter,  we  have  no  ground  or  authority  or  pretence  for  y?[S™®'  "Lawa 
giving  it  that  extensive  construction,  nor  is  there  any  foundation  " J?^*  ^m^- 
for  imagining  that  the  legislature  meant  so.     And  the  fact  upon  ed*by  auiLirity' 
certificates  (though  the  certificates  do  not  exactly  concur  npon  at  Truro, 
every  particular)  appears  to  be,  "  that  lead-mines  are  not  rated  is  Sept  175S; 
"  throughout  England^  and  particularly  in  Derbyshire^  Somerset^  •"d  *«  statute 
"«Wre,  and  Cornwall;"  and  my  brother  Adams,  who  was  dcdired  l^  Car.  i.e.  15. 
^  us  to  inquire,  gives  the  same  account,  upon  his  return  from  \]he 
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Western  circuit,  with  regard  to  the  tin-mines  m  ComtoalL     I  am 
now  keeping  dear  of  inhabitancy,  which  *is  no  part  of  this  case ; 
for  these  persons  are  not  rated  as  inhabitaifts,  but  only  as  lessees. 
—  Dennison  J.    In  45  Eliz.  c,  2.  coal-mines  are  put  tfs  an  excep- 
tion ;  not  as  an  example  ;  and  the  specifying  them  excludes  other 
sorts  of  mines.  —  Wilmot  J.     Lead-mines  and  qpal-roines  essen- 
tially differ  as  to  the  expence  of  finding,  though  not  so  mucll  in 
the  expence  of  working.    There  is  infinite  expence  and  uncer- 
tainty in  finding  lead-mines ;  they  are  governed  by  particular  laws ; 
and  the  finder  is  obliged  to  pay  certain  proportions  to  Ae  owner 
of  the  land.  Therefore  it  is  reasonable  that  lead-mines  should  not 
be  put  upon  the  same  foot  with  coal-mines ;  because  there  is 
much  greater  risk  in  the  search  afler  them,  even  so  much  that  a 
man  may  be  ruined  by  it  instead  of  succeeding.    The  legislature 
have  not  in  this  statute  mentioned  lead-mines^  but  only  **  cod- 
"  minesn'*  and  expressio  unius  est  excltisio  alterius :  there  is  no  rea- 
son to  think  they  meant  to  include  them  ;  I  think  this  is  confirmed 
by  the  act  of  31  Eliz.  c.  7.  §  5.  against  the  erecting  and  maintain- 
ing of  cottages,  which  excepts  '*  cottages  foi*  the  habitation  of 
*<  workmen  and  labourers  in  any  mincrm  works,  coal-mines,  quar- 
**  ries/^  &c. ;  so  that  when  they  had  it  in  contemplation,  they  spe- 
cified them  particularly ;  therefore  I  am  clear,  that  tK|is  act  of 
43  Eliz.c,  2.  does  not  extend  to  lead-mines.  — The  postea  was  de- 
livered to  the  plaintiffs,  (a) 
AnofBcerpfthe       160.  Rex  v.  Shalfleet,  T.  T,  8  G.  3.  MS5.— The  case  stated, 
'Salt-Office  is       that  J.  the  appellant  to  the  rate,  inhabits  a  tenement  iu  the  parish 
"^***''*i!^  ^    ^^  '^**  ^^^  *®  *"  officer  appointed  by  His  Majesty's  Commissioners 
^!m  in^respect    ®^  ^^^  Salt-Office  for  the  the  purpose  of  supenntending  tibe  salt- 
otldB  salary,       works  carrieu  Oil  in  the  parish  aforesaid ;  for  which  he  receives  a 
S.C.  4  Burr,      salary  of  40/.  per  annuniy  by  monthly  payments  from  the  govem- 
9011,  2019.        ment,  and  is  removeable  by  the  Commissioners  a^  pleasure;  that 
Cald.  154. 331.  the  salt-works  which  he  superintends  have  been  and  are  assessed 
1351.355.  jjQth  to  the  land-tax  and  poor's  rates,  and  have  constantly  paid 

such  assessments  ;  that  it  appears  to  the  Court  of  Sessions,  that 
such  officers  have  been  assessed,  and  have  paid  to  the  land-tax, 
but  it  does  not  appear  that  before  this  time  they  were  ever  rated 
to  the  poor ;  and  that  the  said  «/.  is  rated  to  the  poor  the  sum  of 
3;.  10a.  for  his  said  salary.  The  Court  of  Sessions  determined, 
that  he  was  not  rateable  for  his  salary,  and  quashed  the  rate.  — 
I^ORD  Mansfield  delivered  the  opinion  of  the  Court  a  few  days 
after  the  agument,  viz.  This  being  a  case  of  general  and  extensive 
consequence,  we  took  time  to  consider  of  it,  though  I  had  no 
doubt  u^on  it.  The  man  is  rated  for  his  salary  only ;  for  a  spe- 
cific species  of  property  which  is  not  within  the  words  or  mean- 
ing of  the  act.  Tithes,  coal-mines,  &c.  are  within  the  words  of 
the  act,  and  nothing  is  within  the  meaning  of  these  words  but 
personal  property,  and  personal  property  is  the  surplus  of  a  nan*s 
estate  and  effects,  after  payment  of  debts,  the  maintenance  of  his 
family,  and  necessary  expences.  This  is  not  stated  to  be  personal 
property ;  but  the  man  is  stated  to  have  been  rated  for  a  speci6c 
thing,  his  salary  only.  The  earnings  of  servants,  fees  of  prdfes- 
sion  might  as  well  be  rated.  We  are  therefore  of  opinioii'>ttat 
thisjs  not  such  a  species  of  property  within  the  intention '<tf. the 

{a)  See  Rowlsv.  Gen,;;Mf,p].  169.    ^ 
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act,  as  can  be  rated  to  the  relief  of  the  poor  as  personal  property 
lying  witbih  the  parish.  —  The  order  of  Sessions  confirmed^  and 
the  rate  quashed^ 

161.  Case  of  the  Governors  of  SL  Bartholomew's   Hospital^  AtsoEvoEA- 
T.  T.  9  G. S.  —  St.  Bartholomews  Hospital  was  dissolved  in  the  noi'*  •»  the 
time  of  Henry  the  Eighth,  who  granted  in  the  30th  year  of  his  go^o™>"  o^ !»• 
reign  to  the  mayor,  &c.  of  London  all  the  late  hospital  of  St.  B. ,  ^'^'^^^ 
and  directed,  that  it  should  thereafter  be  used  for  the  poor ;  and  belted tothe 
that  all  the  said  hospital  should  be  part  of  the  parish  of  St.  B.  the  poor ;  for  the 
Less  ;  and  did  incorporate  the  parsonage-house  and  parish-church  members  of  it 
of  St.  B.  with  all  tithes,  &c.  to  the  mayor,  &c.  for  their  own  use.  ^J^^  ^  *^*'"* 
After  the  fire  o£  London^  several  houses  and  shops  were  built  in  "P*^****  ■»  «?"•- 
the  hospital  for  the  convenience  of  the  citizens  of  London^  and  ^^'* .  ^ 

the  inhabitants  thereof  wera  then  first  charged  to  the  poor's  rates.  2435. 
In  17S0,  the  old  building  of  the  hospital,  and  some  of  the  said  Cowp.  ss. 
houses  and  shops,  were  pulled  down,  in  order  for  rebuilding  the 
hospital,  and  there  has  since  been  erected  an  elaboratory,  and 
four  large  piles  of  buildings ;  one  of  which  contains  an  haJl  and 
other  rooms  and  offices  necessary  for  the  meeting  of  the  gover- 
nors, a  hou8e  for  the  clerk,  and  ^p  apartment  for  the  steward  ; 
the  other  three  are  used  for  wards  for  the  poor  and  their  nurses 
only.     In  1745,  the  officers  of  the  hospital  were  first  charged  to 
the  poor's  rates,  which  have  been  paid  ever  since.    In  1757  the 
fourth  pile  was  erected,  and  has  been  charged  to,  and  paid  to  the 
poor's  rate  ever  since.     In  1766,  the  quadrangle  being  completed, 
the  governors  "pulled  down  nineteen  houses  to  Aake  an  area  for 
the  said  building.     The  governors  were  now  charged  to  the  poor's 
rates  the  satoe  money  for  tho  area  which  had  been  paid  for  those       * 
houses :  from  this  rate  they  now  appealed.  —  By  the  Court  : 
The  governors  cannot  be  considered  as  the  occupiers  of  any  part 
of  the  hospital,  and  as  they  can  be  chargeable  to  the  poor  in  no 
other  capacity,  this  rate  roust  be  quashed.  —  Yates  J.     Before 
the  4^3  Eliz.  c.  2.  no  persons  could  by  law  be  compelled  to  contri- 
Imte  to  the  relief  of  the  poor,  and  persons  are  now  compellable 
by  that  statute  only,  which  enacts,  that  every  inhabitant  and  oc- 
cupier of  lands,  &c.  shall  be  taxed.     Now  a  corporation,  which  is 
a  body  in  contemplation  of  law  only,  which  cannot  be  seen,  or  do 
any  act  but  by  attorney,  cannot  be  an  inhabitant  or  .occupier  of  ^Qct  1^0 
lands,  (a)     The  statute,  which  gives  a  right  to  inspect  rates,  gives  /^^  ^dvide' 
it  only  to  inhabitants;  none  therefore  can  be  charged  but  those  Rezt;.Gan]ner, 
who  may  be  inhabitants Rate  quashed,  (b)  pott,  pL  167. 

162.  Rex  V.  Justices  of  Canterbury,  M*  T.  9  G.  3.  —  Solicitor-  Personal  pro- 
Genkral  moved  for  an  information  auinst  the  justices  of  C,  for  perty  is  nueaUe 
not  rating  personal  property  througnout  the  town,  when  it  ap-  within  the 
peared,  that  they  had  rated  the  rectors  and  vicars  for  their  tithes;  ^  reUcf  of  Se 
and  for  refusing  a  special  case,  to  take  the  opinion  of  the  Court  p^^^ 

of  King's  Bench.     The  only  ground  upon  which  it  was  contended  s.C.  mentioned 
thift  they  were  criminal  was,  that  the  act  of  parliament  directs  4  Burr.  doi4. 
pATSonal  property  to  be  rated,  and  they  were  therefore  bound  to  in  margin. 
rata  it,  and  had  offended  against  the  law  in  not  doing  it.  —  The 
information  was  refused  ;  but  Lord  Mansfield  said.  To  be  ^ure, 
personal  property  is  within  the  act  of  43  Eliz.  c,  2.,  and  yet  it  is  al-    • 
most  impossible  to  rate  it,  for  it  would  be  compelling  persons  to 
discover  their  debts.  —  The  other  three  Judges  declined  giving 
their  opinion,  whether  personal  property  or  stock  in  trade  \a  laXe- 
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But  the  jmh' 
jierty  must  be 
visible,  liqui- 
dated, and  as- 
certained, not 
casual,  fluctuat- 
ing, and  uncer- 
tain* 

&C.  4Burr. 
2390. 


(o)2Bulst.354. 
Ld.  Kay.  1280. 
Carth.464.  • 


The  profits  of  a 
fair  are  not 
liable  to  be  as- 
sessed to  the  re- 
lief of  the  poor. 
See  Caldecot, 
p.  1 55,  and 
Rex  V,  Rebowe, 
jHut,  pi.  166. 


(b)  See  this  part 
of  the  case  anlCf 
pLl25. 


The  Court  will 
not  determine 
so  general  a 
question  as 
whether  all 
stock  in  trade 


able;  but  all  concuired  in  discharging  the  ruile,  but  granted  a 
ride  f*or  a  mandamus. 

163.  In  H.  T.  9G.d.  motion  for  a  piandamus  ^as  made  to  di- 
rect the  justices  of  C.  to  rate  every  inhabitant,  parson,  vicar,  and 
others,  and  every  occupier  of  lands,  tenements,  tithes  impropriate; 
&c.  in  the  said  city  and  parishes  thereof,  in  equal  proportions*. 
The  affidavit,  on  which  the  motion  was  made,  stated,  thlat  there 
are  persons  in  the  city  who  have  personal  estates  and  stock  in 
trade,  and  many  inhabitants  who  carry  on  considerable  business 
there,  who  were  not  rated ;  but  it  did  not  specify  any  particular 
persons,  or  name  any  species  of  business.  The  rule  was  there- 
fore discharged.  *-  But  Yates  J.  said,  that  the  general  question 
aimed  at  in  the  argument  of  this  case,  does  not  seem  to  have  been 
decisively  determined  ;  but  it  does  not  appear  here,  that  the  per- 
sonal estate  and  stock  in  trade  are  clear,  liquidated,  ascertained 
personal  estate  and  stock  ;  so  that  there  was  not,  in  his  opinion,  a 
proper  foundation  laid  for  granting  this  rule.  —  Aston  J.  thought 
there  was  great  difficulty  and  guess-work  in  taxing  personal  pro- 
perty and  stock  in  trade ;  and  that  it  was  scarcely  practicable  to 
ascertain  the  true  quantum  of  either.  No  case  decides  that  it  is 
rateable,  and  probably  the  43  Eliz*  c.  2.  did  not  intend  that  it 
should  be  so.  He  declared,  however,  that  he  gave  do  direct  opi- 
nion on  this  point.  »  Willbs  J.  also  declared,  that  he  should  give 
no  obiter  opinion  about  personal  property  or  stock  in  trade  being 
liable  to  be  rated.  Yet  he  intimated,  that  long  contrary  usage 
oucht  to  go  a  gr^at  way  towards  overturning  any  old  dictum  (a) ; 
and  that  if  they  were  liable,  they  ought  at  least  to  be  visible,  li- 
quidated, and  ascertained  ;  not  casual-,  fluctuating,  and  uncertain. 
—  Lord  Mansfield  was  absent,  (b) 

I64f.  Rex  V.  Brograve,  M.  T.  10  G.  3.  4  JBtfrr.  2491.— A  rate 
was  made  for  the  relief  of  the  poor  of  the  parish  of  W^^  in  which 
the  defendant  B.  was  assessed  at  160/.  3«.  9d.  per  annum^  whereof 
3/.  \5s,  is  charged  for  the  profits  of  a  fair  hela  once  in  every  year 
in  the  said  parish.  Against  this  assessment,  and  for  ineqwdifff 
throughout  the  whole  of  the  rate,  B,  appealed  to  the  Se^ions, 
and  objected  that  he  was  rated  3/.  I5s,  for  the  profiUqftheJair 
in  the  said  parish  (which,  upon  evidence,  appeared  to  be  let  by 
him  to  one  F.,)  and  also  that  M.,  wlio  occupied  about  seven  acres 
of  land  as  tenant  to  the  appellant,  was  not  rated  for  such  land. 
The  Sessions  thereupon  ordered  the  assessment  for  tht  profits  of 
the  fair  to  be  struck  out,  and  assessed  iVf.  for  the  seven  acres  of 
land.  A  rule  was  obtained  to  show  cause  why  this  order  of  Ses- 
sions should  i\pt  be  quashed  (6),  on  the  ground  of  inequality  in 
other  parts  of  the  rate.  But  no  objection  was  made  as  to  the 
profits  of  the  fair  not  being  rateable ;  and  aAer  .argument,  the 
rule  was  discharged,  and  the  order  of  Sessions  affirmed. 

165.  Rex  V.  Whitney,  E.  T.  10  0,3 Upon  the  appeal  of  D. 

against  a  rate  made  for  the  relief  of  the  poor  of  fV.f  the  cause  of 
appeal  was.  For  that  there  were  within  the  said  parish  many 
manufacturers  of  blankets  and  other  traders  who  employed  there 
man^  servants  and  apprentices,   and   such   manufacturess   md 

(6)  Sir  James  Burrow,  in  his  report    "  very  nearly,  if  not  quite  settled,  thst 
of  this  case,  mentions  Rex  v.  Overseer    <<  a  tradesman  is  noi  rateable  to  tfas 

Sit 


of  Ringwood,   28   June   1775,     "  in 
"  irhicb,*'  sayt  be,  «  it  seems  to  be 


<'  poor-tax  for  his  stock  in  trade." 
Rex  V,  Ringwood,7iosf,pl.  168. 
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traders  were  n^  assessed  m  the  said  rate  for  their  stocks  in  trade,  be  or  be  not 

The  Sessions  being  of  opinion  that  siodlc  in  trade  ought  in  all  cases  rateable  to  the 

to  be  rated}  quashed  the  rate,  subject  however  to  the  opinion  of  P^*"* 

the  Court  of  King's  Bench  on  the  following  facts :  There  had  long  gesi^  ^""' 

been  many  such  manufacturers  and  traders  within  the  parish,  who  s.  C.  2. Bl. Rep. 

had  been  constantly  assessed  to  the  land-tax  for  their  respective  709, 

stocks  in  trade,  but  none  of  them  ever  charged  to  the  relief  of  Cowp. 565.61  a. 

the  poory  on  account  of  such  stock.    The  said  manu&cturcrs  and  ^****  ^^^*  ^^• 

traders,  and  all  other  occupiers  of  lands  and  houses  in  the  parish, 

had  been  and  were  constantly  assessed  in  this  and  all  former  rates- 

for  the  relief  of  the  poor,  as  well  as  to  the  land-tax,  for  the  lafids 

and  houses  in  their  respective  occupations.  —  Lord  Mansfield  : 

This  matter  does  not  come  before  the  Court  in  a  proper  manner. 

It  ought  to  come  on  by  a  complaint  of  some  one  who-  is  rated  for 

somewhat  which  he  thmks  not  rateable.     The  Court  will  not  give 

an  opinion  on  every  general  question  which  the  Sessions  may 

think  fit  to  bring  befbre  it.     If  this  Court  should  determine  so  Rex  y.  Ring- 

vague  arid  general  a  question,  as  whether  stock  in  trade  be  rate-  wood,;wf<,pl. 

able,  without  any  distinctions  or  enumeration  of  particulars,  it  ^^^* 

would  sow  the  seeds  of  dissension  all  over  the  kingdom. — Aston  J. 

The  Jofitices  being  of  opinion  that  all  stock  in  trade  ought  to  be 

rated,  should  have  put  on  the  rate  each  man  whom  they  thought 

rateable,  and  should  have  said,  for  such  stock  (particularising  it) 

so  much.     If  such  person  thought  himself  aggrieved  he  might 

have  removed  the  order  by  certiorarii — Willes  J.     I  think  Ukis' 

state  of  the  case  too  general.    One  thing  the  justices  have  said  in 

it  which  cannot  be  true,  viz.  that  stock  in  trade  ought  in  all  cases 

to  be  rated :  in  some  cases  it  may  be  rateable,  in  others  not.  —  ' 

Blackstons  J.  (a)     I  think  this  order  bad  in  matter,  form,  and 

circumstances.     It  is  no  where  said,  unless  it  can  be  taken  by  im* 

plication,  that  there  is  any  stock  in  trade  in  W*   The  Court  might 

mfer  that  a  tradesman  must  have  stock,  but  not  a  mamtfacturer.^^ 

The  order  was  quashed. 

166.  RexY.Rebowe  (b),  M.  T.  12  G. 3.  — King  C^r/e*  granted  theprofiteof 
by  patent  to  IL  liberty  to  erect  light-houses  at  H.;  and,  towards  o/^/rf-Aou«e  are^ 
the  maintenance  of  them,  certain  tolls  and  duties  payable  by  all  no^'a^le*® 
ships  passing  or  coming  into  that  harbour:  in  pursuance  of  this  sx^Lofit??. 
authority,  two  light-houses  were  erected,  which  the  defendant  Cowp.  583. 
claimed  under  this  grant  and  subsequent  letters  patent.      The  Cald.  155.351. 
duties  he  received  amounted  yearly  to   1400/.,  but  only  part  (&)  Sec  Rex  v, 
thereof  were  received  at  the  port  of  //.,  the  rest  at  many  difiei;^nt  Tynemouth, 
parts  in  the  kingdom.    The  collections  were  casual,  as  ships  pasa  po*tt  pl-  2^* 
by  or  come  into  the  harbour,  and  there  was  no  other  advantage 
arising  from  the  light-houses.      The  defendant  occupied  these 
light-houses  by  two  men,  kept  in  his  pay  to  light  and  attend  the 
fire  and  lamps  from  sun-set  to  sun-rising,  who  took  watch  and 
watch,  and  had  a  bed  or  beds  in  the  larger  light-house  to  lie  on 

(a)  See   the   case  of  Rex  v.   Hill,  passing  of  bis  patent,   Yates  J.  express- 

Cowpcr,   619.  Vhere  jlston  J.  is  re-  ed  a  wiA  to  remove  from  the  £ing*s 

ported  to  have  said,  that  Bex  v.  Whitney  Bench  to  the  Common  Pleas,  to  which 

is  inaccurately  reported  In  Bott  in  res-  Mr.  Blackstone  consented;  but  on  the 

pect  to  what  Yates  J.   is  there   men-  death  of  Yates  J.  in  the  Easter  Koca- 

tioned  to  have  said.     Mr.  Blackstone  tion    following,    Mr.  BlaciMone    was 

^*as  appointed  a  Judge  of  the  Common  appointed  to  his  original  destination, 

I^ieas  on    the    death  of    Clivf  J.    in  the  Comnuin  Pleas,  —  See  Pt«£.  U>  1^% 

HitoryXterm,  1770;  butprevjouf  (otbe  Rep,  zix. 

K  fi 
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altematdT ;  and  in  the  day-time  clean  the  two  hootes,  and  carry. 

in  fuel.     /).  did  not  reside  in  the  parish,  nor  was  otherwise  an 

occupier  there  than  as  above.    He  was  rated  for  the  light-houses 

in  the  same  proportion  to  the  land-tax  as  to  the  poor's  rate.     The 

Sessions  was  of  opinion  that  he  ought  to  be  rated  and  assessed 

towards  the  relief  of  the  poor  of  St.  N,  in  respect  of  the  said 

light-houses,  and  duties  collected  and  paid  as  aforesaid. — Lord 

Mansfield  :  They  have,  properly  speaking,  rated  the  fire  and 

the  profits  arising  from  the  house :  the  pantheon,  play-house,  and 

other  places  of  public  amusement  are  rated,  I  suppose,  but  not 

for  their  profits.     We  will,  however,  consider  of  it ;  but  it  seems 

to  me  at  present  that  these  duties  are  not  rateable.  —  Lor& 

Mahsvield  :  We  took  some  time  to  consider  the  case  of  Rebowe^ 

and  are  all  of  opinion,  that  he  ought  not  to  be  rated  for  the  to\ls% 

This  property  is  not  in  the  parish.    They  have  not  rated  the 

house,  but  they  have  rated  the  tolls,  (a)    The  tolls  are  not  locally 

situated  in  the  parish,  and  therefore  not  rate^le  tliere. 

A  wrportuhn         167.  Rex  ▼.  Gardner  (b),  T.  T.  14  G.  3.  Cotojp.  79.  —  The  sub- 

•eised  of  lands    stance  of  the  case  stated,  That  G.,  bursar  of  Catharine  Hall^ 

in  fee  for  their     Cambridge^  appealed  from  a  poor's  rate,  whereby  he  was  charged 

tdSdn'tbe'  "*    ^®  «*™  0^  2t  1^-  ^^^  551.  per  annum.  That  about  the  years  1754 

meaning  of        and  1755,  the  masters  and  fellows  of  the  said  college  purchased 

43  EUs.  c.s.      five  houses  in  the  parish  of  St.  Botolph^  of  the  annual  rent  of  55/.; 

inhaJ»iayat  or     ^nd  being  so  seised  thereof,  pulled  them  down^  and  converted  the 

*^'i^Ii'-        ground  upon  which  they  formerly  stood,  in  the  first  place,  to- 

iind,  in  respect    ^^^  erecting  twelve  apartments  U)r  the  reception  of  six  fellows 

thereof,  liable     A^d  six  scholars,  upon  the  foundation  of  Mr.  Ramsden  ;  that  this 

in  their  eorp(k'     building  adjoined  the  old  college,  but  had  never  been  inhabited  ; 

rate  capacky  to    that  another  part  was  taken  into  the  master's  garden ;  that  about 

be  rated  to  the     j^  f^^^  jj^  length  of  the  college  walls  together  with  the  gates, 

^M,  153. 186*  ^^^^  upon  another  part  which  was  taken  into  the  college  court, 

1 T.  *R.  es.    *  And.  inclosed  by  the  walls :  a  part,  between  the  college  walls  on 

(b)  See  Rex  «     ^^^  outside  and  the  street,  was  appropriated  towards  making  an 

Sculcoates,     '    Bietk^  and  planted  with  trees  for  ornament ;  and  on  the  residue 

unte,  pL  101.      were  erected  two  houses  adjoining  to  each  other^  one  inhabited 

by  the  college  butler  and  his  family,  the  other  by  the  college 
porter,  both  without  the  college ;  the  former  having  no  commu- 
nication with  it,  but  through  the  latter  there  was  an  entrance  for 
the  society  to  come  into  the  college  afler  the  gates  were  shut. 
That  both  the  butler  and  the  porter  had  the  entire  use  of  their 
respective  houses,  without  the  college  intermeddling  therewith, 
and  took  in  lodgers  and  boarders.  That  after  the  houses  were 
pulled  down,  the  rates  and  taxes  of  the  parish  ceased ;  and  from 
1761  to  1769  no  rates  or  taxes  were  paid  by  the  roasters  and 
fellows ;  that  the  parish  then  assessed  the  college  to  the  land-tax 
at  the  rate  of  551.  a  year  rent  for  the  premises.  That  the  master, 
&c.  paid  the  same  from  that  time ;  that  at  the  same  time  the  parish 
rated  them  for  the  premises  to  the  poor-rate  for  551.  in  the  same 
manner  as  in  the  rate  is  set.fortli.    That  the  said  Gardner  now  is, 

(a)  In  a  manuscript  note  of  this  case  Therefore  tliere  is  probably  loiiia  in- 

in  the  possession  of  Mr.  Dougiaa,  it  is  accuracy  in  the  account  given  of  iIm 

expressly  stated,  that  the  Court  obsenred,  case  in  Rex  v.  Wavell,   ante,  pi.  IIS. 

that  it  was  not  set  forth  in  the  case  that  See  toothe  R^ort of  S.C.  in  LoA;,  77. 

Rebowe  was  rutedfortke  house,  but  only  which  agrees  with  the  aote  in  Dovfitf^ 
for  the  toUi:    Dougl.  118.  m  nottr. 
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and  at  the  same  lime  of  making  the  rates  was,  bursar  of  the  said 
coliege.  This  Court;  therefore,  is  of  opinion,  that  the  (pid  rate  of 
assessment  as  to  all  persons  named  therein  (except  the  said  G.  for 
the  master  and  fellows)  should  be  confirmed,  and  as  to  the  assess- 
ment on  G.,  that  the  same  should  be  amended  by  striking  out  the 
said  charge  on  him,  and  rating  the  master  andjellotvi.for  the  said 
premises,  except  such  part  as  is  taken  in  for  the  new  buildings  for  . 
six  fellows  and  the  scholars,  in  the  proportion  following :  — 

£  t. 
The  Reverend  Dr.  Prescott^  master  of  the  said  col-  )      i     /^ 

lege,  for  part  of  his  garden,  -  -         -   J      *     ^ 

The  master  and  fellows  for  the  house  erected  for  )      .     ^ 

the  butler, 1*0 

Ditto  for  ditto  for  tlie  porter,  •  -        -  3    0 

Ditto  for  ditto  for  the  rest  of  the  premises  added  1 

to  the  college  court,  and  for  part  of  an  area  to  >   43  15 

the  college,  -  -  .         .         .  ^ 

Lord  Mansfield  :  This  is  a  question  of  great  consequence ; 
and  the  usage  under  the  statute  of  the  43  Eiiz.  c,  2.  is  very 
material;  for  great  care  must  be  taken  to  get  at  certainty  in 
determinations,  and  to  avoid  overturning  settled  practice.  It 
was  that  consideration  which  made  me  ask,  how  the  fact  was  with 
regard  to  corporations?  for  if  corporations  have  been  usually 
rated  all  over  the  kingdom  for  above  a  century,  there  will  be  little 
inconvem'eiice  in  adopting  that  usage.  If  on  the  contrary  they 
have  not,  it  will  not  be  a  strong  argument  in  support  of  the  objec-^ 
tion  that  they  are  not  rateable.  In  the  case  of  St.  Luke's  Ho$- 
pital  (a),  I  recollect  that  I  put  it  upon  this  question,  ''  Was  there  {a)AtUe,TfiA57. 
*' anybody  there  who  could  be  rated  as  occupier?"  In  that 
case  the  difficulty  arose  from  a  matter  of  substance,  and  not  of 
form ;  for  they  could  find  nobody  to  rate/  There  were  three 
sorts  of  persons  only  who  could  be  charged  as  occupiers : 
1st,  The  servants  of  the  hospital ;  2dly,  The  poor  madmen  wh(4 
were  the  objects  of  the  charity ;  and,  3dly,  The  trustees.  With 
regard  to  the  firsts  a  clear  distinction  was  taken  between  them  and 
the.  ofBcers  of  other  charitable  foundations,  such  as  Chelsea  Hos" 
pital  (b)f  who  have  been  held  rateable,  not  as  servants  of  those  (6}^n/e,pl.i54. 
charities,  or  as  inhabitants  of  the  ordinary  lodgings,  but  as  having 
separate  apartments,  which  were  considered  in  the  light  of  dwell- 
ing-houses. 2.  As  to  the  poor  madmen,  there  could  be  no  doubt 
of  their  not  being  rateable.  S.  The  next  were  the  trustees :  but 
it  being  stated  in  the  case,  that  they  were  mere  nominal  trustees 
for  the  poor  objects  of  the  charity,  they  were  held,  upon  that 
ground,  not  to  be  rateable.  Upon  looking  into  the  note  of  that 
case,  I  find,  I  observed,  that  if  there  were  a  fourth  description  of 
persons  who  might  properly  be  charged  as  occupiers,  tjiey  would 
not  be  included  in  or  affected  by  the  judgment  the  Court  was 
about  to  give.  Then  came  the  case  of  St.  Bartholomeyo  (c)f  and  {c)AnUj^\ASl. 
the  grounds  upon  which  that  case  was  determined  coincide^  ex- 
actly with  the  reasoning  in  the  case  of  St.  Luke.  In  the  case  of 
at.  Bartholometo  it  was  stated,  tliat  Henry  the  Eighth^  in  the  38tli 
year  of  his  reign,  granted  all  the  said  hospital  to  the  corporation 
o^Lottdon,  and  directed  that  it  should  be  for  the  use  of  the  poor ; 
that  after  the  fire  of  London  several  houses  were  made  in  the  hos- 
pital for  the  benefit  of  the  citizens  of  LoHdout  who  weie  Oien  &t«X 
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charged  to  the  poor-rates,  as  occupiers  of  those  houses ;  that  in 
the  year  1V30,  some  of  the  ancient  buildings,,  together  widi  some 
of  these  houses,  were  pulled  down ;  that  since  that  time  four  large 
piles  of  buildings  had  been  erected ;  amongst  the  rest,  one  con- 
taining a  hall  for  the  governors  to  meet  in,  &c.;  that  in  1758,  the 
officers  of  the  hospital  were  first  rated  to  the  poor,  owing  to  the 
(a)ifiUff,pl.l54«  opinion  given  in  the  case  of  Chelsea  Hospital  (a);  that  in  1776,  the 

quadrangle  of  the  hospital  being  completed,  the  governors  pulled 
down  eighteen  houses  to  make  an  area  for  the  benefit  of  the  pa- 
tients ;  and  for  which  area  the  governors  were  rated :  The  ques- 
tion was,  "  Whether  the  governors  were  or  were  not  rateable  for 
**  this  quadrangle  and  area  ?"  From  these  facts  it  appeared,  that 
in  its  origin  it  was  for  the  benefit  of  the  poor ;  and  though  after 
the  fire  of  London  houses  were  built  upon  the  ground  for  the  use 
of  private  individuals,  who,  as  occupiers  of  those  houses,  were 
rateable  and  rated,  yet  being  returned  to  its  original  use,  the  use 
of  the  poor,  and  appropriated  as  a  means  of  preserving  their 
health,  without  any  profit  to  the  corporation,  the  Court  held,  that 
the  governors,  who  were  merely  trustees  for  the  poor,  ought  not 
to  be  rated  for  it.  Therefore  1  am  satisfied  with  my  own  opinion 
in  saying,  that  the  grounds  and  reasoning  in  the  two  cases  of  St, 
Bartholomew  and  St.  Luke  are  alike.  The  principle  is  this,  that 
by  the  ^SEliz.  c.2.  no  man  can  be  rated  except  as  an  occupier  or 
inhabitant.  Mr.  Justice  Yates  indeed  started  a  doubt,  whether 
a  corporation  could  be  rated  as  inhabitants  or  occupiers ;  and  did 
say,  I  believe,  what  has  been  mentioned,  namely,  that  a  corpor- 
ation cannot  be  an  inhabitant  or  occupier.  This  would  have  been 
a  great  authority,  if  the  opinion  had  been  given  with  consideration ; 
but  it  was  immediate,  without  time  to  reflect  on  it.  But  that 
point  was  not  essential  to  the  decision,  and  all  the  Court  agreed 
in  the  determination  of  the  case  upon  the  other  ground.  In  this 
case  the  question  is.  Whether  a  corporation  seised  in  fee  for  their 
«wn  profit  is  rateable  or  not  ?  which  is  a  very  different  question, 
and  depends  upon  this  point.  Whether  in  law  a  corporation  may 
not  be  considered  as  occupiers  or  inhabitants? -By  the  statute  of 
43  Eliz.  c  2.  all  lands  and  all  real  property  are  rateable  to  the 
poor,  and  must  have,  except  in  the  cases  just  mentioned,  occu- 
piers and  inhabitants  in  consideration  of  tax;  therefore,  if  a  roan 
have  no  tenant,  and  is  seised  of  lands,  &c.  in  fee,  he  is  said  to 
occupy  them  himself,  or  by  his  bailiff,  &c.  Most  of  the  old  col- 
leges are  extraparochial,  and  upon  that  ground  they  are  not  rate- 
(&)SeeCald.  able.  (6)  But  except  upon  that  foundation  there  has  been  no 
238.  instance  cited,  that  a  corporation  is  exempted  from  this  tax ;  and 

I  can  find  no  authority  in  point  of  law  which  says  they  cannot  be 
rated.  But  there  are  some  that  go  very  far  to  prove  the  contrary. 
The  first  I  shall  mention,  though  not  the  most  ancient,  is  the  Iron- 
Jc)  Reported  in  mongers*  Compani/  v.  Naylor  (c),  which  was  a  distress  for  hearth- 
r.Jontn,  85.  money :  there  wai  no  doubt  or  question  in  that  case,  whether  as  a 
8  K^TiV/  corporation  they  were  rateable  or  not ;  but  whether  they  could 
s  Mod.  185.       properly  be  saia  to  be  occupiers,  the  houses  for  which  the  tax  was 

levied  never  having  been  finished.  Tlie  Court  held  they  were. 
(rf)  2  Inst.  70S.  The  authorities  (d)  show,  that  corporations  are  rateable  both  as 
1  Jones,  187.      inhabitants  and  as  occupiers;  and  if  liable  in  respect  of  the  repairs 

of  bridges  and  churches,  they  are  equally  so  within  the  purview 
of  the  statute  43  EIim.  c.%    The  next  objection  made  to  this  order 
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b,  that  thofeareas  yield  no  profit,  and  theroCbreought  iiotto  to 
rated.  The  answer  to  that  is,  that  the  value  is  in  the  judgment  of  ' 
the  assessors.  If  lands  undergo  any  alteration,  the  asseAors  must 
take  all- the  circumstances  into  their  consideration,  when  they  ar^ 
about  to  fix  the  value :  it  would  be  an  absurd  rule  to  say,  that 
lands  not  covered  with  houses  should  pay  the  same  as  they  did 
when  houses  were  standing  upon  them.  The  rates  must  be  accord- 
ing to  the  value  of  the  thing  .to  be  rated ;  and  the  duties  increase 
according  to  the  increase  of  agriculture  or  improvement.  But  it 
seems  a  very  extraordinary  thing  for  the  college  to  suppose  that 
they  are  to  take  in  all  these  lands  and  pay  nothing  for  them.  I  do 
not  say  what  value  is  to  be  set  upon  them,  nor  will  this  determin- 
ation give  a  sanction  to  the  particular  value  fixed  by  the  present 
rate ;  but  they  must  be  of  some  value ;  and  whatsoever  the  quan^ 
turn  may  be,  I  am  of  opinion  that  the  college  in  its  corporate  ca- 
pacity iM  rateable  in  respect  of  it.  —  Aston  J.  I  concur.  The 
premises  in  question  must  be  of  some  value;  and  as  to  the  quafUnrnt 
u  is  the  province  of  the  overseers  to  decide,  and  not  the  Court. 
I  have  no  idea  but  that  a  corporation  may  be  occupiers:  as  such, 
they  may  have  inspection  of  the  rates ;  and  upon  an  application  to 
the^  Court  for  that  purpose,  it  would  be  no  answer  to  say,  that 
they  are  an  mvisible  body ;  for  they  may  inspect  them  by  theur 
servants,  and  the  Court  would  punish  a  retusal  by  attachment.  As 
to  the  remedy  of  levyine  a  duty  upon  a  corporation,  the  books  all 
agree  that  it  can  be  levied,  though  they  diner  in  the  mode.  Shep' 
partly  in  his  Treatise  upon  Corporations,  says,  **  If  a  sum  of  money 
''  be  to  be  levied  upon  a  corporation,  it  may  be  levied  upon  the 
**  mayor  or  chief  magistrate,  or  upon  any  person-  being  a  member 
'^  of  the  corporation.'  The  words  are  taken  from  Siylest  and  are 
what  was  said  by  Rolle  C.  J.  in  the  case  of  the  town  of  Col' 
Chester,  {a)  But  the  case  of  the  city  of  London  (b)  concerning  the  (a)  Sty.  Rep. 
duty  of  water-bailliage  is  different,  and  is  thus :  **  Note,  It  was  ^^<^* 
said,  that  for  a  duty  or  charge  upon  a  corporation,  every  parti-  W  l  Vent. 351. 
cular  member  thereof  is  not  liable ;  but  process  ought  to  go  in 
their  public  capacity."     And  this  is  the  right  law.     In  Thurs^  ' 

field  V,  Jones  (c),  the  corporation  were  cited,  not  by  th'eir  proper  '(c)  jSkln.  27. 
names,  but  in  their  politic  capacity ;  and  the  Court  said,  *'  If  the  *  ^ 

company  had  neither  land  nor  goods,  there  was  no  way  to  make 
them  appear :  but  if  they  stood  out,  then  they  must  lie  by-  the 
heels  in  their  natural  capacity."  Therefore,  the  idea  that  a  cor- 
poration is  not  liable  to  be  rated,  nor  amenable  by  process  in 
respect  of  a  rate,  is  not  well  founded.  By  a  late  act,  17  G.  2.  c.  38., 
the  remedy  of  distress  is  extended  beyond  the  particular  parish 
into  other  precincts,  and  even  into  other  counties ;  so  that  their 
property  is  answerable,  though  they  cannot  personally  be  pu^ 
nished*  Therefore  I  am  clearly  of  opinion,  that  as  a  corporation 
they  are  liable  to  be  rated,  and  that  the  order  of  Sessions  is  ^ood : 
though,  in  respect  of  the  quantum^  an  appeal  is  still  open,  if  the 
college  think  themselves  aggrieved. —  Willes  and  Ashhurst  Js. 
concurred.  —  The  rate  quashed  so  far  as  the  same  related  to  the 
porter  and  butler,  and  affirmed  as  to  the  rest  and  residue. 

168.  Rexv.  Ringrvoodf  T.  T.  15  G.  3-  Cowp.  826 A  poor's  The  stock  in 

rate  was  made,  which,  on  appeal,  the  Sessions  quashed,  stating;,  ^nhr^m 
that  it  appeared  to  them,  that  A,  J5,  and  C  were  possessed,  as  co-  ^^v^iOaL  ««!& 
partners  of  stock  in  the  trade  and  business  aC  common  brroeri  a&A^  cvisgcCl^  %9»a- 
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tained,  to  be  tQalUters,  b  the  parish  of  B^  to  the  value  of  4000L;  for  no  part 
iSrrfti^  '**  ^^  which  the  said  copartners,  or  either  of  them,  were  or  was,  in 
lie  of  the  poor.  ^  ^^  ^^^  assessed  to  the  relief  of  the  poor  of  the  said  parish: 

that  the  said  A,  By  and  C  were  all,  at  the  time  of  making  the  said 
rate,  and  still  are,  inhabitants  of  the  parish  of  A..*  and  it  doth  not 
appear  to  this  Court,  that  stock  in  trade  hath  ever  before  been  rated 
in  the  said  parish. — Lord  Mansfield  :  The  Court  are  not  obliged 
to  give  an  opioion  upon  every  seneral  question  which  the  Sessions 
may  think  nt  to  bring  before  it.  In  general,  I  believe,  neither 
here  nor  in  any  other  part  of  the  kingdom  is  personal  property 
taxed  to  the  poor.  The  justices  at  Sessions  should  have  amended 
the  rate,  if  they  thought  this  property  rateable;  and  then  on 
attempting  to  do  it,  they  would  have  discovered  the  wisdom  of 
conforming  to  the  practice,  which  they  expressly  state  in  the 
case,  of  not  rating  it.  If  they  had  tried  to  have  amended  it,  bow 
would  they  have  rated  this  stock  ?  Are  the  hops,  and  the  malt, 
and  the  boiler,  to  be  rated  at  so  much  for  each  ?  or.  Is  the  trader 
to  be  rated  for  the  gross  sum  which  his  whole  stock  would  sell 
for?  If  the  justices  had  considered,  they  would  have  found  out 
the  sense  of  not  rating  it  at  all ;  especially  when  it  appears  that 
mankind  has,  as  it  were,  with  one  universal  consent,  refrained 
from  rating  it ;  the  difficulties  attending  it  are  too  great,  and  so 
the  justices  should  have  found  them.  As  to  the  authorities  which 
have  been  cited,  they  are  very  loose  indeed ;  and  even  if  they 
were  less  so,  one  would  not  pay  them  much  deference,  especially 
as  they  differ ;  and  the  rules  they  lay  down  have  not  been  carried 
into  execution  fbr  upwards  of  one  hundred  years.  They  talk  of 
visible  property ;  What  is  visible  property  ?  I  confess  I  do  not 
know  what  is  meant  by  visible  property.  If  every  visible  thing 
should  be  determined  to  come  under  that  description,  in  that 
case  a  lease  for  years,  a  watch  in  a  man's  pocket,  would  be  rate- 
able. Visible  property  is  something  local  in  the  place  where  a 
man  inhabits.  But  that  does  not  decide  what  a  man's  personal 
property  is.  Consider  how  many  tradesmen  depend  upon  ostensi' 
(a)  Rex  V.  ble  property  only.  As  to  the  case  in  Lord  Raymond  (a),  the  only 
Barking,  anu,  question  submitted  to  the  Court  was.  Whether  the  stock  of  a 
pU  145.  farmer  was  rateable  to  the  poor  ?  and  they  held  it  was  not.     But 

according  to  the  report,  they  go  on  and  say,  the  stock  of  an  artifi- 
cer  is  rateable :  they  bad  no  case  before  them  as  to  that-  point, 
therefore  the  judgment  upon  that  question  is  extrajudicial.  But 
supposing  it  were  not.  What  do  they  mean  by  the  visible  stock  of 
an  artificer  ?  Some  artificers  have  a  considerable  stock  in  trade ; 
some  have  only  a  little ;  others  none  at  all.  Shall  the  tools  of  a 
carpenter  be  called  his  stock  in  trade,  and  as  such  be  rated  ?  A 
tailor  has  no  stock  in  trade ;  a  butcher  has  none ;  a  shoemaker  has 
a  great  deal.  Shall  the  tailor,  whose  profit  is  considerably  greater 
than  that  of  the  shoemaker,  be  untaxea,  and  the  shoemaker  taxed? 
•—Under  the  land-tax  act  in  London^  to  avoid  inconveniences, 
they  tax  the  house  in  which  a  person  lives  at  a  certain  sum,  by 
guess :  and  to  avoid  discovering  a  man's  stock,  they  tax  it  at  ran- 
dom :  insomuch  that  I  have  known  a  house  occupied  by  a  physic 
cian  taxed  the  same  as  when  a  merchant  had  it.  —  Aston  J* 
There  has  been  no  decision  that  personal  property  is  rateable :  all 
the  opinions  upon  the  subject  are  only  dicta  ot  Judges.  Lord 
l/a/e  saySf  the  toageAas  been  againsticeAing  persoDal  property f 
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and  that  the  inconveniences  attending  it  would  be  very  great.  In 
B,  it  never  has  been  rated.  If  the  justices  had  amended  the  rate 
as  they  ought  to  have  done,  they  would,  in  the  attempt  to  make  a 
better  rate,  have  found  the  difficulty  of  rating  personal  property. 
--  WiLLEs  and  Ashhurst  Js.  were  of  the  same  opinion,  and  the 
order  of  Sessions  was  quashed,  because  the  justices  had  quashed 
the  rate,  instead  of  amending  it. 

169.   RoxdU  y.  Cells  (a),  E.  T.   16  G.  S.    Cotop.  451.  —  The  The  lessee  (un- 
plaintiff  R.^  in  consideration  of  1560^.  paid  tQ  His  Majesty  as  a  der  the  Crown) 
Boet  was  admitted  tenant  for  thirty-one  years  of  "  all  those  mines  of  lead-mmes  b 
**  of  lead,  with  their  appurtenances,  within  the  soke  and  wapen-  '•*«^letotbc 
"  take  of  Wf  with  the  lot  and  cope  within  the  said  soke  and  proets^arisinff 
**  wapentake,  under  the  yearly  rent  of  144/."     He  was  assessed  to  from  lot  and 
the  poor  of  the  township  of  fV,  under  a  monthly  rate,  in  the  words  cope,  which  are 
and  figures  following :  <<  R,  for  lot  and  cope  at  500L  per  annunif  duties  paid  him 
"  13/.  IOj."    The  duty  of  lot^  payable  to  the  plain^ff  as  lessee  of  ^J^*^fjjt"" 
the  crown,  is  the  thirteenth  dish  or  measure  of  lead  ore  got,  an7risk*on  hL' 
dressed^  and  made  merchantable^  at  all  the  lead  mines  within  the  part, 
said  soke  or  wapentake  of  fF.     Cope  is  6d*  for  every  load  or  nine  S.  C.  cited 
dishes  of  lead  ore  raised  at  such  mines.    The  township  of  W.  la  l>ougl.  S04. 
part  of,  and  within  the  soke  or  wapentake.    The  said  duties  of  lot  ^^^^^^ 
and  cope  are  paid  to  and  received  by  the  plaintiff,  as  lessee  of  the  ^)  ^^  ^^  ^' 
crown,  without  any  risk  or  expence  in  working  the  mines.     In  the  2'^^*  ^'^ 
year  1775,  the  said  duties  amounted  to  the  clear  sum  of  500/.,  r^,  «.  Bishop 
but  they  are  uncertain^  and  var^  every  year.      All  the  king's  of  Rochester, 
subjects  have  a  right  to  dig  for  and  get  lead  ore  within  the  said  jfon,  pi.  227. 
wapentake  of  W^.,  paying  the  lord's  duties,  and  conforming  to  the  ^^  J;  Baptist 
mineral  customs  used  within  the  said  soke  and  wapentake ;  and  ^  d12S2°^' 
the  miners  or  proprietors  of  sisch  mines,  within  the  said  soke  and  Rcz  o/Earl* 
wapentake,  are  entitled  to  a  privilege  of  using  seven  yards  and  a  Pomfret,  poti^ 
quarter  of  land  in  breadth,  adjoining  on  each  side  of  the  mine  or  pi*  2S6. 
vein,  so  far  as  the  mine  or  vein  extends  in  length,  for  the  purpose 
of  working  the  mine,  which  is  called  *'  quarter  cord ;"  and  His 
Majesty,  or  his  lessee,  is  also  entitled  to  a  mere  of  ground,  being 
twenty-nine  yards  in  length  in  every  new  vein,  with  tiie  like  pri- 
vilege of  quarter  cord  on  each  side  his  mere.     Great  quantities  of 
land  within  the  soke  or  wapentake  of  fF.,  are  annually  rendered 
of  little  or  no  value  by  working  the  mines.    In  the  said  soke  or 
wapent^e  of  fV.,  the  said  duties  had  not  hoen  assessed  to  the 
poor  until  the  present  rate ;  but  in  the  township  of  //.,  in  the 
hundred  of  High  Peak,  which  adjoins  the  said  soke  or  wapentake, 
hit  Grace  the  Vuke  of  Devonshire  had  been  assessed  and  paid  to 
the  poor's  rate  there  for  the  like  duties,  for  about  forty  years  last 
past.     The  miners  or  proprietors  of  lead  mines  in  the  county  of 
Derby  had  not  been  rated  to  the  relief  of  the  poor  in  respect  of 
their  said  mines  there.    The  question  was,  Whether  under  the 
circumstances  of  this  case,  the  plaintiff  was  liable,  in  respect  of 
the  said  duties,  to  be  assessed  to  the  poor's  rate  for  the  township 
^W,f  —  Lord  Mansfield  now  delivered  the  opinion  of  the 
Court  as  follows :  The  poor's  rate  is  not  a  tax  on  the  land,  but 
a  personal  charge  in  respect  of  the  land.    The  present  is  a  per- 
sonal charge  by  reason  of  the  annual  profits  which  the  lessee  of 
the  Crown  receives  out  of  the  land,  and  which  is  not  charged  at 
all  before  to  the  poor.    In  general,  the  fanner  or  occupier  of 
bad,  and  not  the  landlord,  is  liable  to  this  tax ;  for  il  axi&eaV>^ 
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reiason  of  the  land  in  the  parish ;  and  the  landlord  is  never  assessed 
for  his  rent ;  because  that  would  be  a  double  assessment,  as  his 
lessee  has  paid  before.  Lead  mines  are  not  within  the  statute 
43  Eliz.  c.  2,  They  are  in  themselves  uncertain,  and  may  prove 
unsuccessful  to  the  adventurers.  Taxes,  therefore,  upon  tlie  ad- 
venturers would  be  hard,  and  they  are  excused.  But  the  person, 
lord  or  landlord,  who,  in  case  they  do  prove  of  value,  receives  a 
stipulated  benefit  from  the  profits  or  value  of  them,  is  not  ex- 
cusable upon  the  same  ground,  and  therefore  is  expressly  charged 
to  the  land'taxy  as  that  falls  upon  the  landlord.  He  is  alike  liable 
to  the  poors  rate,  for  his  visible  real  property  in  the  parish  ; 
though  where  the  poor's  tax  is  a  charge  on  the  lessee,  the  land- 
lord does  not  pay  in  respect  of  his  rent.  Where  the  adventurer 
or  lessee  of  the  mine  pays  nothing,  it  is  no  double  tax  in  any 
light ; 'because  the  lord  pays,  not  for  that,  which  the  lessee  or 
adventurer  is  excused  from  paying  for,  but  the  lord  pays  for  his 
otun.  It  is  not  a  mere  casual  profit,  but  an  annual  revenue,  iT 
any^  and  very  different  from  the.  casual  profits  of  a  manor,  which 
are  not  annual,  for  there  may  be  none  for  years.  But  if  the  mine 
produce  profit  to  the  miner,  the  lord's  share  is  certain,  annual,  and 
an  annual  rent  is  paid  for  it  constantly.  The  miner  is  obliged  to 
pay  certain  proportions  to  the  owner  of  the  land.  What  reason 
then  is  there  to  exempt  these  proportionable  revenues  ?  It  makes 
no  difference  to  the  adventurer ;  it  does  not  prejudice  or  benefit 
him.  But  as  such  obligatory  payment  is  in  respect  of  the  land, 
the  land-owner  ought  not  to  receive  it  clearer  or  neater  than  any 
other  part  of  his  estate,  when  he  is  at  no  trouble,  expence,  or 
possible  risk.  Therefore  we  are  all  of  opinioui  that  the  plaintiff  is 
liable  to  be  rated  for  this  property.* 

170.  Rex  v.Mathexvs,  H.  T.  17  G.  3.  CaldecoU  1. — The  case 
stated,  That  the  appellant  M.  is  rated  for  a  keeper's  lodge,  and 
two  acres  of  land  situate  in  Windsor  Gr^at  Park,  in  the  pariish  of 
Old  Windsor ;  that  the  great  park,  with  all  the  lodges  belonging 
thereto,  is  the  property  of  His  Majesty  ;  that  by  his  letters  patent, 
bearing  date  the  11th  day  o^  July,  in  the  sixth  year  of  bis  reign. 
His  Majesty  gave  and  granted  the  office  of  ranger  or  keeper  o£his 
said  park,  with  all  the  lands,  grounds,  and  soil  within  tlie  same, 
lodges,  and  privileges  thereto  belonging,  to  his  brother  Prince 
Henry  Frederick^  or. his  assigns,  during  His  Majesty's  pleasure, 
who  by  virtue  of  such  office  occupies  the  great  lodge  and  park, 
appoints  the  other  keepers  thereof;  that  Mathetvs^  the  appellant, 
is  one  of  the  keepers  of  the  park,  appointed  by  \\i6  Royal  Highness 
during  pleasure ;  that  the  appellant,  by  virtue  of  his  office,  occu- 
pies the  lodge,  and  the  two  acres  of  land  for  which  he  is  so  rated; 
that  the  lodges  and  park  have  not  been  rated  to  the  relief  of  the 
poor  till  about  two  years  ago ;  that «/.,  another  keeper  and  occu- 

Eier  of  one  of  the  lodges  in  the  park,  and  within  the  parish,  having 
een  rated  about  two  years  for  his  lodge,  and  having  refused  to 
pay  the  rate,  a  warrant  of  distress  was  issued,  bearing  date  the 
27th  day  of  November  last  past,  and  in  consequence  thereof  a 
distress  was  made,  and  his  goods  sold  in  the  regular  course  of 
law,  and  the  overplus  returned  to  him ;  against  which  proceeding 
he  has  not  appealed ;  that  His  Majesty  is  rated  to  the  poor's  rate 
for  the  Mews  in  the  parish  of  A^eto  Windsor,  and  that  the  same  is 
p^d  by  the  Master  of  the  Horse  to  His  Majesty ;  and  that  Hia 
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Majes^  is  rated  for  the  Mews  in  the  fNurish  of  St.  Martin  in  the 
c'Uy  of  Westminster;  that  Richard  Biggs^  who  is  clerk  of  the 
works  at  New  Windsor,  and  occupies  a  nouse  there  belonging  to 
His  Majesty  by  virtue  of  that  office*  has  for  many  years  been 
rated  and  pays  to  the  poor  rate  of  New  Windsor  for  the  same ; 
that  the  occupiers  of  a  house  in  the  parish  of  New  Windsor^ 
belonging  to  the  Crown,  and  at  present  in  the  occupation  of 
Robert  Blunts  Esquire,  have  been  rated,  and  have  paid  to  the 
poor  rate  of  the  parish  for  twenty  years  past ;  that  Thomas  Tils- 
leif,  an  officer  under  the  Crown  at  New  Windsor,  and  occupier, 
by  virtue  of  his  office,  of  a  house  in  the  Castle  Hill  belonging  to 
the  Crown,  and  within  the  parish  of  New  Windsor,  has  for  many 
years  been  rated,  and  has  paid  for  the  house  to  the  poor-rates  ; 
that  THsley*8  predecessor  in  the  office  was  also  rated,  and  paid  to 
the  poor-rates  there  for  the  house ;  that  the  following  officers  or 
servants  of  the  Crown,  at  Hampton  Court,  in  the  parish  of  Hamp" 
ton,  in  the  county  of  Middlesex,  who  are  occupiers,  by  virtue  of 
their  respective  offices,  of  houses  and  lands  there  belonging  to 
the  Crown,  have  been  regularly  rated  and  have  paid  to  the  poor-, 
rates  of  the  parish  of  Hampton ;  particularly  Mrs.  Mostyn, 
wardrobe-keeper  at  Hampton  Court  aforesaid,  for  a  meadow  be- 
longing, to  her  apartment  in  the  Royal  Palace  and  annexed 
thereto  ;  Mr.  ftice,  clerk  of  the  Board  of  Works,  for  the  house  he 
occupies  there;  Mr.  Shaw  and  Mr.  Snape,  farriers  to  His  Majesty, 
for  the  estates  in  their  occupation;  Sir  William  Chambers, 
Comptroller  of  the  Board  of  Works,  for  his  house  which  he  occu- 
pies by  virtue  of  his  office  :  that  Lord  North  is  rated  for  Bushy 
park  and  lod^e  belonging  to  the  Crown,  situate  in  the  parish  of  - 

Hampton,  which  he  occupies  in  right  of  his  wife,  who  is  ranger  / 

of  the  park ;  that  the  rates  have  been  regularly  paid  for  the  same 
both  by  him  and  by  the  late  Lord  Halifax  when  ranger  of  the 
park ;  that  General  Hodgson,  who  is  occupier  of  New  Lodge,  and 
certain  lands  thereto  annexed  in  Windsor  Forest,  in  the  parish  of 
Bray,  the  lodge  and  lands  being  the  property  of  the  Crown,  has 
been  rated  and  paid  to  the  poor-rates  of  Bray  parish  for  the  woods  . 
and  lands ;  that  many  servants  have  gained  their  settlements  in 
Old  Windsor  parish  by  their  service  at  the  appellant's  lodge  and 
the  other  lodges ;  many  of  whom,  with  their  families,  have  been 
and  are  chargeable  to  the  parish  of  Old  Windsor ;  and  that  the 
parish  officers  have  lately  paid  22/.  and  upwards  on  account  of  a 
pauper  who  gained  her  settlement  by  service  with  Mr.  Fairfax, 
the  person  who  immediately  preceded  Samuel  Mathews,  the  ap- 
pellant, in  the  occupation  of  the  lodge  for  which  the  appellant  is 
now  rated.  -^  IIord  Mansfield  :  The  question  is.  Whether  this 
property  is  ratealjle?  The  Royal  Palaces  are  not  liable,  neither 
have  they  ever  been  rated.  As  to  the  Mews  in  St,  Martin  %  pa- 
rish, that  part  of  it  oolf  is  rated  which  was  taken  in  of  late  years, 
and  was  before  that  time  ground  belonging  to  some  adjacent  pa- 
rish, (a)  But  as  to  the  point  made  before  the  Court,  it  is  clear, 
that  when  a  servant  occupies  a  house  and  two  acres  of  land, 
whether  he  pay  for  them  by  a  rent  or  by  service,  it  can  make  no 

(a)  So  io  the  case  of  Catharine  Hall,    was  holden  liable  for  lands  newly  taken 
Qumbridge,  which,    Uiough  eztraparo-    in.     Rex  v.  Gardner,  <ini^,  pi.  167% 
dual,  as  most  of  the  old  colleges  are. 
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difference  ai  to  hit  beinff  rated ;  he  is  equally  liable.  —  AaTOv, 
WiLLBSy  and  Ashhurst  Js.  concurring^  the  rate  was  affirmed* 
Personal  pro-  171.  Rexv.  Andover^  H.  T.  17  G.  3.  Coxop.550.  —  The  order 
^^^h\^fL'  «teted,  that  IV.  is  the  proprietor  of  stock  in  trade  as  a  draper 
SS'to  Ae^  in  the  parish  of  A.  to  the  amount  of  three  hundred  pounds,  afld 
lief  of  the  poor,  that  the  profits  of  such  his  trade  are  fifteen  pounds  per  annuM; 
must  be  local,  and  that  he  ought  to  be  rated  towards  the  relief  of  the  poor  of 
▼isible  property  the  parish  of  A.^  in  respect  of  such  stock  and  profits,  sevenpence 
wiUiin  the  pa-     ^^^y^  j.^^g  jj^  ^j^^  ^^^^  appealed  against.     It  then  set  forth  an  adju- 

8  si.  Rep.  709.  cl>oation  of  the  stock  in  trade  and  profits  of  six  other  persons  in 
5  Burr.  2634.  *  like  manner,  and  how  much  each  was  to  be  rated  in  respect 
Cowp.618.  thereof. —  Lord  Mansfield:  It  is  a  very  different  question, 
Cald.  15a  whether  personal  estate  is  to  be  rated  to  the  extent  in  which  it  has 

been  argued  to*day  (a),  or  not  to  be  rated  at  all  in  any  shape,  or 
under  any  circumstances.  It  would  make  the  poor  laws  very 
oppressive,  if  a  man  is  to  be  taxed  to  the  extent  of  his  whole 
personal  estate  and  income.  In  that  case,  every  man  who  has 
money  in  the  funds  would  be  liable ;  lawyers  for  their  fees,  sol* 
diers  for  their  pay,  &c.  But  where  men  are  occupiers  of  houses, 
and  have  stock  in  trade.  Whether  such  stock  in  trade  may  be 
taken  into  consideration  ?  is  a  very  different  question.  Some  per- 
sonal estate  may  be  rateable,  but  it  must  be  local  visible  proper^ 
toithin  the  parish.  The  general  question  is  too  extravagant.  It 
would  be  material  to  state  what  has  been  the  custom  of  rating. 
If  the  usage  should  be  to  take  in  stock  in  trade,  there  would  be 
(h)  Vide  Rex  v.  very  good  right  to  support  it.  (b)  —  Astox  J.  From  the  case  of 
Hill,  postt  Sir  Anthony  Earby  (c),  there  are  a  great  many  cases  which  say 

pi.  173.  that  the  local  visible  property  may  be  rated ;  but  the  question  is, 

{c)Ante,^\AS6,  How  it  must  be  done?  Suppose  it  were  done  by  the  overseers  in 

the  manner  done  here,  if  notice  is  given  to  the  several  persons 
rated,  and  they  think  themselves  over-rated,  they  have  an  appeal 
to  the  Sessions.     So  if  a  house  has  been  usually  rated  for  the 
house  and  stock  in  trade  all  together,  the  rate  is  so  specified :  and 
if  the  person  has  an  objection  because  he  is  mounted  too  high,  on 
•  an  appeal,  all  that  is  a  matter  to  be  laid  before  the  justices  at  Ses- 
sions, who  act  as  jurymen  with  respect  to  the  fact,  and  judges  as 
to  the  decision.    Then  the  immediate  point  specified  in  the  appeal 
is  produced.     For,  notwithstanding  the  usage,  if  upon  the  general 
question,  which  is  what  they  are  now  aiming  at,  it  should  turn  out 
to  be  the  law  that  personal  property  is  rateable,  if  that  is  the  law, 
it  must  be  rated  then,  though  it  never  was  so  before.    I  should 
think,  if  the  fact  was  fairly  stated  on  an  appeal,  personal  propertyi 
if  by  law  rateable,  might  be  called  upon  notwithstanding  the 
usage. 
The  grantee  of        172.  Rex  v.  Cardington  (d)^  E.  T.  17G.3.  Cawp.SSl.  —  A.  Pf 
the  right  of  na-  by  virtue  of  letters  patent,  an  act  of  parliament,  and  other  legal 
ligation  of  the    conveyances,  was  seised  in  fee  of  the  right  of  navigafion  of  that 
uleenEHthtnd  P*^^  ®^  ^^^  "^®^  ^"^^  which  lies  between  Erith  and  the  town  of 
Bedfindia  rate-  Bedford;    and  of  all  the  toUsf  sums  of  money,  and  advantages 
able  to  Uie  poor   arising  and  becoming  payable  for  the  carriage  of  coals  and  all 
oftbe  parish  of   other  commodities  whatsoever  upon  that  part  of  the  navigatioo* 

Cordtngton  in 

(a)  See  Mr.  Burrough*s  argument  at         (d)    See    Rex  v.    Nicholaoo,  m^f 

length,  Cowp.  551—564.  where  every    pL  102.  Rex  o.  Calder,  &c  Nangadoo* 

preceding  caie  upon  the  subject  b  ad-    poK,pl.  2d9. 
i^  duced. 
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This  part  of  the  river  was  made  navigable  for  the  public  benefiti  reqiect  oftlw 
by  the  undertakers  and  proprietors  uom  whom  P,  claims,  at  a  ^^nng 
great  ex  pence,  and  is  still  attended  with  considerable  charges.  ^^J^tjij^ 
By  virtue  of  the  said  letters  patent  and  act  of  parliament,  the  though  he   * 
proprietors  are  empowered  to  take  and  receive  certain  toU$  for  the  himself  rended 
(^uriage  of  coals  and  other  goods,  and  to  ereci  certain  sluices  and  elsewhere,  and 
staunches  for  the  better  keeping  up  the  water  and  carrying  on  the  J'*®*!^!^*"*  col- 
navigation  ;  and  the  said  tolls  were  paid  for  passing  through  every  J^^    DMMh 
sluice,  and  in  a  different  rate  for  different  sluices.     Several  sluices      ^  ^^  vuo. 
had  been  long  erected  on  the  navigation,  and  in '  particular  one 
sluice  across  the  said  river  in  the  parish  of  C.  in  the  county  of 
Bedford,  at  which  the  toll  was  three  pence  a  chaldron  or  load 
weight.     P.  did  not  reside  in  the  the  parish  of  C.,  nor  had  he  any 
person  resident  at  that  sluice  to  receive  the  tolls;  but  the  tolls  for 
that  sluice  were  received  at  Barford  or  Eaton,  and  the  boatmen 
draw  the  wicket  to  pass.     Neither  P.,  nor  any  of  the  former  pro- 
prietors of  this  navigation,  were  assessed  to  the  poor's  rates  for 
their  sluices,  or  for  the  tolls  or  profits,  though  it  nad  been  navi- 
gable, and  the  tolls  received,  for  upwards  of  an  hundred  years ; 
but  they  had  been  for  many  years  assessed  to  C  land-tax,  and 
paid  the  following  annual  sums ;  5L  ISs.  6d.  when  the  land-tax 
was  four  shillings  in  the  pound,  and  Si.  ISs*  4^.  when  three  shil- 
lings in  the  pound.    The  parish  of  C.  assessed  P.  to  the  poor^s 
rates  for  the  said  sluices  in  the  sum  of  seven  shillings  and  seven- 
pence  halfpenny,  being  a  rate  at  three  pence  in  the  pound. — The 
Court  ordered  the  case  to  stand  over,  that  inquiry  might  be  made 
as  to  the  custom  of  rating  this  description  of  property  in  other 
places ;  and  it  appeared  that  out  oSi  fourteen  sluices,  being  the 
whole  number  erected  upon  this  navigation,  one  only  was  rated  to 
the  poor ;  and  that  the  river  Ivilnesx  Bury,  the  Northampton  river, 
the  Larky  the  Ouze,  and  the  Stoxver,  were  none  of  them  taxed. 
But  it  also  appeared  that  the  tolls  at  Marloxv,  Oxford,  Reading, 
and  several  others  on  the  river  Thames,  were  all  rated  to  the  poor: 
and  THE  Court,  upon  the  whole,  thought  these  tolls  were  rate- 
able ;  and  affirmed  the  rate. 

175.  Rex  \.  Hill,  T.T.  17  G.  3.   Co»p.613.  — P.  J7.  for  some  Where  it  ha> 
years  past  had  been  an  inhabitant  of  J?.,  where  many  other  trades-  been  the  wage 
men.  particularly  clothiers  and  manufacturers  of  woollen  goods,  >n  a  parish  to 
likewise  lived.     He  there  carried  on  the  business  of  a  clothier,  *?**  pertons  to 
and  at  the.time  of  making  the  rate  in  question  was  actually  pos-  their^'^I^'^ 
sessed  of  a  considerable  stock  in  such  his  trade  within  the  parish,  ^rade  withm  the 
He  was  charged  a  penny  as  his  share  or  contribution  towards  the  parUhy  such 
relief  of  the  poor  ot  the  said  parish  for  the  year  1775,  in  respect  of  persons  are 
his  slock  in  the  said  clothing  trade,  which  he  then  had  in  the  said  ^Wf  «inder 
parish  ;  and  which  charge  of  a  penny  was  proved  to  be  no  more  ^  y^  *^i^  to 
than  his  just  proportion  or  share  towards  the  said  rate,  if,  in  re-  the  poor  in 
spect  of  such  his  said  stock  in  trade,  he  was  legally  bound  to  con-  respect  thereof, 
tribute  any  thing  towards  the  relief  of  the  poor  of  the  parish.   The  See  Cald.  15a 
Sessions  also  stated  that  it  had  been  the  usage  heretofore  in  the 
parish  of  B;  to  rate  persons  there  for  their  stock  in  trade.  —  The 
Court  confirmed  the  rate. 

174.  Rex  V.  Miller  {a),  T.  T.  17  G.  S.  Coxvp.  619.  —  S.  demised  a  penon  rent- 

to  M.  of  C.  certain  lands  containing  about  four  acres,  Vith  build-  ing  «  quantitj 

of  land^tA* 

(a)  See  Rex  v.  New  JHyer  Company,  jmsI,  pi.  231. 
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geOier  with  a  ings  tliereon,  and  a  certain  well  of  mineral  water  thereout  arising^ 
mineral  tpring  called  the  C  Spa^  for  the  term  of  twenty-one  years,  determinable 
tbereoutarising,  ^^  ^[jg  option  of  the  lessee  at  seven,  fourteen,  or  one-and-tweoty 
at  a  gross  ^^  years,  at  the  yearly  rent  of  one  hundred  pounds.  The  lands  and 
^tt^le^  the  buildings  independent  of  the  well,  were  of  the  annual  valus  of  about 
poor  in  respect  twenty  pounds.  The  rent  paid  by  M.  for  the  mineral  water  of 
of  the  whole  of  the  well  was  eighty  pounds.  The  profits  of  this  mineraUwater  to 
»"ch  rent ;  ^^  arose  from  the  sale^thereof  and  the  company  resorting  thereto, 

Uieimniial^ue  '^^^ch  is  very  various  and  uncertain ;  M.  stood  rated  for  the  pre- 
oi the  land  in-  niises  in  the  rate  at  the  sum  of  5/.  which  is  equal  to  a  rate  of  lOOl, 
dependent  of  per  annum  for  lands  in  the  parish.  — Lord  Mansfield  :  Nothing 
the  tpring^  is  can  be  plainer  than  the  present  case.  This  is  not  a  rate  upon  the 
only  in  propor-  profits  of  the  tvell,  but  upon^otir  acres  ofland^  let  to  the  defendant 
^'-^^L  of^  re-  *^  ^^'  *yc8''5  ^^^  ^^^  yd\Me  arises  partly  from  the  buildingStV^di 
served  rent.  partly  from  the  spring  that  produces  the  mineral-water ;  therisfore 
Cald.  155.  the  profits  of  the  sprmg  are  part  of  the  produce  of  the  land.    In 

Cowp.  451.         Worcestershire  and  Cheshire^  where  there  are  salt  springs,  the  rent 
v*^Krt?*'ri  ^'  ^  '^®  ^^^^  *®  increased  considerably  on  that  account :  so  here,  the 
ter   wjf   ""  consideration  of  the  well  increases  the  rent :  it  is  part  of  the  pro' 
pi.  isb!     '         ^^^^  of  the  lafid;  and  therefore,  as  such,  I  am  clearl^r  of  opinion 

it  ought  to  be  rated.  —  Aston  J.  I  am  of  the  same  opinion.     The 

rate,  in  this  case,  is  upon  the  whole  estate^  let  at  100^  a  year.  It  is 

true,  the  justices,  in  the  case  stated,  have  divided  the  rent,  and 

specially  distinguished  between  the  annual  value  of  the  land  and 

the  profits  of  the  spring ;  but  the  lessor  and  lessee  have  made  no 

such  distinction  in  the  lease,  and  the  rate  is  upon  the  whole  rent  ia 

gross. 

A  sum  of  1 75.  Lowndes  v.  Home,  H.T.  19  G.  8.  2  BL  Rep.  1 252. — By  aD 

money  made       enclosure  act  passed  in  the  120.3.  it  was  inter  alia  enacted,  "  That 

Suatl**  b*The      "  ?"  allotment  of  common  field  land  be  made  to  the  rector  of  N.  C, 

oiMTiers  of  land    '' '"  ^'^^  ^^  ^^^  tithes  issuing  out  of  the  old  inclosures  in  the  parisli ; 

in  lieu  of  tithes    *' or  where  the  owners  of  such  old  inclosures  had  nonet  or  not 

is  liable  to  the     <<  sufficient  land  in  the  common  fields  to  make  such  allotoienty 

poor's  rate.         c(  th^y  should  pay  such  annual  sum  to  the  rector  as  the  commis-. 

**  sioners  should  award,  with  power  for  the  rector  to  distrain  for 
''  the  same ;  and  to  sell  the  distress,  in  such  manner  as  landlords 
«  are  by  law  authorized  to  distrain  for  rent  and  to  sell  the  distress, 
**  rendering  the  overplus,"  &c.  The  commissioners  awarded  that 
the  several  owners  of  lands,  specified  in  a  schedole  annexed, 
should  pay  to  the  rector  for  the  time  being  annually  the  respective 
sums  therein  mentioned,  amounting  in  the  whole  to  i/2L  l&r*  ^d* 
The  question  was.  Whether  the  rector  was  liable  to  be  rated  to 
the  poor  in  respect  of  such  annual  payments  ?  It  was  said,  that 
this  was  a  mere  rent  issuing  out  of  the  old  inclosures,  as  rapears 
from  the  clause  of  distress,  and  therefore  not  assessable.  —  Bus  ofk 
the  other  side  it  was  insisted,  that  it  was  a  composition  for  tithes, 
which  is  as  much  assessable  as  the  tithes  themselves  would  have 
(ci)^nto,pl.i47.  been,  (a) —  Du  Grey  C.J.  Nothing  can  be  clearer  than  the  law 

upon  this  case.  This  is  a  sum  of  money  payable  in  lieu  of  the 
tithes  of  the  old  inclosures,  on  account  of  the  inability  of  the 
owners  to  furnish  land  sufficient  to  make  an  allotment,  'ihe  tithes 
were  before  subject  to  the  poor's  rate,  and  so  would  have  been  the 
allotments  if  made.  Why  then,  in  point  of  justice^  should  this  sum 
of  money  stand  excused  ?  It  is  said  to  be  a  rent ;  but  the  act  has 
industriously  avoided  calling  it  by  that  name :  it  is  a  mere  compo^ 
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sUionJbr  tithes  ;  and  tUe  superadding  a  power  of  distress  docs  na( 
turn  it  into  a  rent,  but  rather  proves  the  contrary;  for  if  it  were 
a  rcnty  the  distress  would  be  incident  to  it,  without  any  special 
provision  in  the  act.  — Blackstone  J.  I  do  not  know  that  it  has 
ever  been  determined  that  no  rents  are  assessable  to  the  poor, 
Rexv.  VandcvaU(a)  extends  only  to  quit-rents  of  a  manor.     But,  {a)^1nie,\AA56. 
admitting  it  to  be  so,  this  is  clearly  no  rent,  but  a  parliamentary 
moidus  or  composition  for  tithes,  for  which  tlie  parson  is  liable  to 
tiie  poor*s  rate,  as  was  detcrmuicd  in  Jtegina  y.  Barilelt  (d),  and  (b)  j1nic,[A. 
Rex  V.  LamhetJ^  (c)    The  act  docs  not  say  it  shall  issue  out  of  the  1 1^*  ('0 
lands;  but  that  in  lieu  of  the  tithes  issuing  out  of  the  lands  the  [r)  Antc,\i\,\Ad, 
owner  shall  pay  a  sum  of  moneys  and  superadds  a  power  of  distress 
by  way  of  remedy.     The  land-owner,  who  pays  this  sum,  is  enti- 
tled to  a  rateable  abatement  for  himself  or  tenant  out  of  tlie  poor's 
rate,  in  like  manner  as  if  he  annually  compounded  for  his  tithes.— 
Narbs  J.  of  the  same  opinion.     A  pension  payable  to  the  parson 
would  be  liable  to  the  poor's  rate,  (d) 

J  76.  Jones  v.  Maunselly    M.  T.  20  G.  3.  Dougf.  302.  —  The  It  is  not  settled 
question  on  a  motion  for  a  new  trial  was,  Whether  </.  was  rateabie  ^'^'cthcr  tlie 
in  respect  of  the  herbage  and  pannage  of  part  of  R.  Forest^  called  ''<^^5^"«^;««- 
the  Lawn  ofB.'^ —  The  Court  directed  inquiries  to  be  made  on  are nrteabirito 
botli  sides,  whether  there  was  any  instance  of  such  property  being  tlic  poor, 
rated  in  any  part  of  the  kingdom  ;  but  the  result  was,  that  no  in«  Cald.  155. 138. 
stance  could  oe  found ;  and  there  being  a  difference  of  opinion  in  SecIA  Bute  v. 
the  Court,  the  cause  stood  over  for  judgment  till  this  day.  —  Lord  ^""^^lw«»'»i 
Mansfield:  The  question  is,  Whether  the  herbage  and  pannage  ^ ' 
of  the  Z^ton,  part  of  R.  Forest,  is  a  species  of  property  rateable  to 
the  poor?  The  plaintiff *s  interest  was  as  occupier  under  /T.,  but 
whether  as  tenant,  manager,  or  servant,  did  not  fully  appear ;  but 
it  did  appear  that  he  was  a  person  in  the  visible  occupation  of  the 
property.  Ws  title  was  under  a  grant  from  Qaeen  Elizabeth  to  Sir 
Cm  U^  of  the  office  of  keeper  of  the  Laton  and  deer,  and  of  tlic  herb" 
age  and  pannage*  In  the  4th  institute,  herbage  and  pannage  is  thus 
explained :  ''  He  that  hath  the  herbage  or  pannage  of  a  park  by 
**  the  grant  or  demise  of  the  king,  or  any  other,  cannot  take  any 
"  heritage  or  pannage  but  of  surplusage,  over  and  above  the  com- 
*^  petent  and  sufficient  pasture  and  feeding  of  the  game ;  and  if  the 
''  <^iroer  of  the  game  suffer  the  game  so  to  increase  as  there  is  no 
''  flurpluaage,  then  he  that  hath  the  herbase  and  pannage  cannot 
^  put  any  beasts  in  the  park."    The  same  definition  is  adopted  by 
Sir  Fronds  North  in  his  argument  in  the  case  o£  Potter  t.  North,  (e)  [c)  i  Vontr. 
The  form  of  the  assessment  was  <' on  the  lodge  and  ZatuA;"  but  s^^-'^i^i- 
there  was  no  question  on  any  thing  but  the  herbage  and  pannage. 
The  cause  was  first  tried  before  Blackstone  J.^  and  he  inclined  to 
think  that  the  property  was  not  rateable ;  but  the  jury  found  for 
the  defendant.    It  then  came  on  here,  on  a  motion  for  a  new  tria], 
when  the  Court  directed  a  new  trial,  on  the  siiigle  question,  Who- 
tker  rateable  or  not?  On  the  second  trialj  Ashhurst  J.  delivered  it 
»  his  opinion  to  the  jury,  that  the  propert3r  was  not  rateable ;  and 
thej  found  for  the  plaintiff.    Another  motion  for  a  new  trial  has 
been  made,  and  the  question  fully  argued  at  the  bar.    Since  the 
argument,  there  have  been  considerable  doubts  in  the  Court, 
which  have  been  the  occasion  that  the  case  has  stood  over  till  now. 

(li)  Powell  V.  Bull,  Ld.  King's  MSS.  Rep.  in  M.T.  4  G.  I, 
VOL.  I.  r- 
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We  have  long  been  agreed  upon  two  propositions,  viz.  First, 
That  the  uncertainty  of  the  value  is  not  material ;  that  merely  af- 
fects the  quantity  of  the  rate.  Secondly,  That  whether  the  herb- 
age and  pannage  is  enjoyed  by  the  grantee  in  fee,  or  by  a  tenant 
for  life,  years,  or  from  year  to  year,  or  by  a  keeper  or  servant,  is 
not  material ;  if  the  property  be  rateable,  any  of  those  sorts  of 
occupiers  are.  These  two  propositions  lay  out  of  the  case  all  the 
particular  circumstances  concerning  the  nature  of  the  plaintiff*8 
occupation,  and  bring  it  to  the  simple  question  of  law.  Upon  this 
we  have  been  long  divided  ;  and  we  have  consulted  some  of  the 
other  judges,  but  without  satisfaction.  The  arguments  against  the 
rateability  were,  that  the  owner  or  grantee  of  the  forest  might  de> 
stroy  the  property  entirely,  by  increasing  the  number  of  the  deer. 
Such  grantee  would  be  rateable  to  the  full  value  of  the  whole  ;  for 
the  forest  is  only  exempted  from  the  poor  rate  while  in  the  hands 
{a)  Vide  ante,  o^  ^^^  crown.  (a)  By  disaflbresting,  the  herbage  and  pannage 
pi.i49andi64.  might  be  extinguished  :  it  is  a  species  of  property  which  does  not 

lie  in  occupam^y ;  and  trespass  or  ejectment  will  not  lie  for  it. 
There  is  no  instance  where  it  has  been  rated,  though  there  is  a 
great  deal  of  this  sort  of  property  in  the  kingdom.  The  author- 
ed) Vaugh.188.  ities  cited  on  this  side  were,  Holden  v.  Smallbroke  (6),  Suckermau 
(c)2Bul8t.249.  v.  Warner  (c)f  Herbert  v.  Laughlin  (d),  and  Pimble y,  Sterne,  [e) 
(<f)  Cro.  Car.  Ou  the  Other  side  of  the  question,  the  consequence  from  the  cases 
^^^*  concerning  occupancy  was   denied ;    for,  tnough   this  property 

{e)  1  Lev.213.    might  not  lie  in  occupancy,  according  to  the  strict  common  law 

sense  of  the  word,  it  might  be  occupied  within  the  meaning  of  the 

statute  of  £/iz.  .*  if  so,  the  usage  would  not  alter  the  question. 

(g)i#«/tf,pl.i69.   The  case  of  Ro/voU  v.  Gell  (g)  was  much  relied  on ;  but  it  did  not 

convince,  because  there  the  profits  arose  from  the  ownership  of 
the  soil  (whereas  herbage  and  pannage  is  only  a  privilege),  and  aii 
(A)  B.  It  H.  ejectment  will  lie  for  a  mine.  Cro.  Jac,  150.  (A)  Another  case, 
4  Jaci.  Com-  in  Keble^  was  more  material  (i) ;  that  case  goes  to  show,  that  tfdh 
myn  v.  Kincto.  ^^^  rateable,  and  they  do  not  lie  in  occupancy,  according  to  tlic 
^  f  w^^'^^^^"  !5^  d^nition,  nor  can  they  be  tlie  subject  of  an  ejectment. 
The  MayoT^  "^^  authcvity  of  that  case,  however,  was  much  doubted :  it  is  a 
ante,  pi.  140*.       ^wxe  note,  by  a  bad  reporter,  of  a  rule  to  show  cause;  and  it  does 

not  appear  that  cause  was  ever  shown.  But  the  case  was  so  ap- 
posite, that,  in  the  last  vacation,  I  got  an  inquiry  made  in  the 
country  to  which  it  relates,  and  I  found  that  the  toll  there  men- 
tioned has  been  rated  as  far  back  as  memory  goes,  (i)  llua  con- 
firms the  note  in  Kehle  very  much,  and  shakes  the  opinion  against 
the  rateability.  The  question  is  of  great  consequence,  and  affects 
many  persons;  and  therefore  we  are  all  of  opinion  that  there  should 
be  a  new  trials  in  order  that  the  parties  may  have  an  opportunity 
of  having  the  point  settled  upon  a  special  verdict  in  the  moat 
solemn  manner  known  to  the  constitution.  —  The  rule  mada  ab- 
solute. 

^^  '^""^        l'^'^-  ^^  ^-  ^<'»"»  ^'  ^-  20  G.  3.  Daugl.  401.— By  a  privatciatf 
STJ^  rf  ^    ^  parliament,  4  &  5  P.  4"  M.  c.  5.  it  was  enacted,  that  the  dtiiena 

{h)  Tlie  toll  of  Putney  bridge  is  re-  wai  noao  at  the  PuimcM  ead*  sad  *Syw 

gularly  rated  in  Putnej/  parish,  and  alio  the  bridge  waa  not  awiwd  in  Puimy. 

io  Fulfunn,  being  valued  at  the  same  — See  the  caie  of  Rei  v.  The  Undcr^ 

sum  (7001.  a  year)  in  each.     There  are  takers  of  the  Aire  and  Calder  Narin- 

coUactora  at  each  end.     At  first  there  tioos,  ante,  pi.  89. 
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and  inhabitante  of  C,  should  pay  their  HAei  to  the  vicar  ot  the  llkA<ur«in  Cb- 
pansh  of  St*  M.,  and  to  the  vicar  of  the  parish  of  The  Triniiy  ff"^*  otab- 
irithiD  the  said  city,  in  the  mode  and  at  the  times  described  by  the  ^^^^^  ^^ 
act,  giving  to  any  party  grieved  an  appeal  to  the  mayor;  and  if  he  areii^'rau»bie 
did  not  determine  within  a  month  after  complaint,  then  the  lord  to  th«  poor, 
chancellor,  on  complaint  made  to  him,  is  authorised  to  make  such  Sed  qwere,  and 
final  order  as  to  him  should  seem  meet.    This  act  was  never  en-  *^  ^^  ca^of 
forced  from  the  time  of  its  passing  until  the  year  1776,  when  U.,  ?^*""«'-  ^*^^na 
vicar  of  the  parish  of  The  TrinUy,  enforced  iHagainst  one  G.,  one  "g'i'^'l'*-*^^ 
of  the  inhabitants  of  tliat  parish,  by  an  application  to  the  chancel- 
lor, who  made  an  order  on  G.  for  the  payment  of  so  much  for  his 
tithes ;  but  on  his  refusing  to  comply,  it  appeared  that  the  act  had 
made  no  provision  to  enforce  compliance.    A.  therefore  brooght 
an  action  on  this  order ;  but  the  proceedings  were  stayed  on  is 
point  ofybrm.  (a)    The  two  vicars  applied  to  parliament,  and  the  («)  Se«Cowpcr. 
19  G.  S.  c.  57.  was  made  with  respect  to  the  parish  of  The  TVuni^,  ^^'       ^ 
and  the  19  G.3.  c.  60.  with  respect  to  the  parish  tit  Si.M.f  by  ^"'«'*  ^^' 
which  a  new  mode  of  rating,  and  a  more  easy  method  of  enforcing 
payment,  were  established.   The  19  G.3*  c«  60.  relative  to  <S^.  M.? 
recited,  that  the  vibar  and  the  inhabitants  had  come  to  an  agree- 
ment to  raise  by  a  rate  certain  sums  of  money,  to  be  paid  to  the 
vicars  for  the  time  being,  in  lieu  of  the  said  ancient  rates  and  pinr- 
ments,  and  of  all  rights  claimed  under  the  statute  of  P.  ^r  AfC/ 
and  then  enacts,  that  all  the  ancient  rates  shall  cease  and  be  re- 
pealed, and  substitutes  a  new  rate  and  assessment  "  in  lieu  and  full 
"  discharge  of  all  ancient  payments,  J?asl0r  ofierinn,  tithes,  and 
**  other  ecclesiastical  dues,  claims,  and  denumds  whatsoever,  ez- 
**  cept  slurplice  fees,"  &c. ;  the  rate  to  be  made  by  the  assessors, 
one  half  appointed  by  the  vicar,  and  the  other  by  the  inhabitants ; 
and  the  payment  to  be  enforced  by  distress  and  sale.  By  sect.  28. 
an  option  is  given  to  the  parish  officers  to  raise  yearly  by  a  pound- 
rate,  made  by  them  in  the  proportions  prescribed  by  the  act,  any 
sum  not  exceeding  300^.  nor  less  than  280^  and  to  pay  the  same 
to  the  vicar  by  equal  quarterly  payments,  **  clear  or  all  taxes,  de- 
''  ductions,  charses,  and  extras  whatsoever,  parochialy  parliament- 
*'  ary,  or  otherwise  howsoever ;  which  said  sum  is  to  be  in  full 
**  satiaftction  of  all  the  vicars  claims  under  this  act ;"  and  in  such 
case,  during  such  payment  by  the  parish  officers,  the  power  of  ap- 
pointing assessors  is  to  cease.    Tlie  overseers  of  St.  M,  rated  2r., 
vicar  of  the  said  parish,  for  his  parliamentary  payments  under  this 
statute  ID  lieu  of  tithes,  and  the  Sessions  confirmed  this  rate.  >— 
Lord  Mansvibld  :  This  is  in  the  nature  of  a  private  act  of  parlia- 
ment, where  the  legislature  only  lends  its  aid  to  the  agreement  of 
the  parties,  in  order  to  render  it  effectual,  when  any  public  reason 
stands  in  the  way.   The  payments  established  by  the  act  of  Philip 
if  Mary  were  not  rateable  under  the  43  Eliz. ;  tliey  were  in  the 
nature  of  rents  for  houses,  which  are  not  rateable.    Those  pay- 
ments, if  enforped,  would  have  been  double  what  has  been  substi- 
tntad  in  their  place;  but,  on  the  other  hand,  the  remedy  by 
Sf^cation  to  the  summary  jurisdiction  given  to  the  chancellor 
and  the  two  chief  justices,  was  very  inconvenient  to  the  vicar. 
Upon  this  the  parishioners  and  vicar  of  SL  MichaeV^  came  to  an 
agreement.    For  what?  Not  that  the  new  payments  should  be  See  Uie  case  of 
made  liable  to  a  duty  to  which  those  which  they  were  substituted  lUnnw.  Pick- 
for  were  not  liable.     The  agreement  wa.s  that  the  vicar  should  »ng,;iof/,pl.i79. 

L  2 


148  POOB*a    RATE.        •  [Cu.  U. 

receive  to  a  less  amount,  but  more  easily.  If  the  sum  shall  amount 
to  88(tf«  the  vicar  is  to  receive  that  sum  clear  of  all  parochial  and 
other  deductioDSy  provided  the  parish  choose  to  take  the  collection 
of  the  rate  upon  themselves.  This  they  certainly  will  do,  when- 
ever it  is  likely  to  exceed  the  280/.  The  vicar  will  only  have  the 
coUection  to  make  when  it  falls  under  that  sum.  Is  it  possible 
that  it  could  be  intended,  that  when  he  received  less  than  280/.  it 
shall  not  be  free  from  all  deductions  ?  I  am  clear  that  the  true 
meaning  of  the  act«  is,  that  tliis  property  shall  not  be  rateable  to 
the  poor.  — WiLLES  and  AsHiiuRST  Js.  of  the  same  opinion. — 
BuLLEB  J.  absent. — The  order  of  Sessions  and  the  rate  were 
quashed,  (a) 
Anunintcr.  j^g.  R^^y.  Rodd,    H.  T.  22  G.  3.  Cald.  147 — The  Sessions 

IISct 43eL  "^^^  *^®  following  case :  That  within  the  borough  of  B.  it  had 
c2.  of  rating'  ^^  uiual  and  customariff  from  the  43EKz.,  and  ever  since  the 
ttock  in  trade  existence  of  rates  for  the  rdief  of  the  poory  to  rate  and  assess  the 
within  a  parish,  inhabitants  of  the  said  borough^  and  amongst  them  such  as  had 
establishes  that  been  of  the  same  trade  and  in  similar  circumstances  with  the  ap- 
uie  holders  o  pgUant,  R*f  for  and  in  respect  of  their  personal  nroperli/  or  stock 
mUsMeioXHi  ***  trade  in  tne  said  borough,  towards  the  relief  or  the  poor  of  the 
assessed  for  it  laid  borough  and  parisli ;  that  such  inhabitants  so  rated  and  as- 
in  such  parish,     sessed  for  their  personal  property  or  stock  in  trade  only,  as  well 

as  other  inliabitants  of  the  said  borough,  rated  thereto  in  respect 
of  real  property,  had  a  right  to  vote,  and  had  constantly  voted  as 
inhabitants  of  the  borough,  paying  scot  and  lot  in  all  elections  of 
members  to  serve  in  parliament  for  the  said  borougli :  That  /^ 
for  many  years  before,  and  at  the  time  of  making  the  rate,  was  an 
inhabitant  and  substantial  householder  within  the  borough,  and  a 
butcher,  and  kept  an  open  butcher*s  shop  therein,  carrying  on  his 
said  trade  of  a  butcher,  by  purchasing  whilst  living,  and  killing 
and  selling  dead,  within  the  said  borough,  about  the  quantity  of 
one  ox  or  heifer,  and  two  calves,  and  two  sheep  or  lambs  weekly, 
one  week  with  another,  throughout  the  whole  year ;  that  he  pakl 
about  twenty  pounds  every  week  in  the  purchase  of  such  ox  or 
heifer,  calves,  sheep,  and  lambs ;  that  though  he  actually  laid  out 
the  said  sum  of  twenty  pounds  or  more  every  week  in  buying  sucf i 
live  cattle,  yet  as  he  received  the  ready  money  and  the  profits  in 
trade  thereupon  back  again  in  the  course  of  the  same  week,  or 
soon  after  by  the  sale  thereof  dead,  it  is  but  about  one  twenty 
pounds  employed  in  the  whole  year,  which  he  so  turns  in  his  said 
trade  every  week ;  he  buying  and  paying  for  the  said  live  cattle, 
killing  the  same  soon  after,  and  in  his  said  shop,  within  the  said 
borough,  visibly  and  openly  exposing  to  sale,  and  selling  the  meat 
in  small  pieces;  and  also  the  tallow,  skins,  hides,  and  other  pro* 
duce  thereof;  whereby  he  Received  a  return  of  the  money  for  the 
same,  with  the  profits  thereupon,  in  the  course  of  the  same  week, 
or  soon  after,  as  aforesaid ;  and  by  and  out  of  the  profits  arising 

(a)  In  T.  T.  22  G,  S.  the  nitcability  lative  to  Rajtn^s  parisli  did  not  p«is  by 

of  tlie  new  payments  in  the  parish  of  agreement  with  Uio   iiarishionen,  and 

The  Tritiiiif  came  in  question  upon  a  contained  no  clause  lik<i  19G.S.  c.tiOL 

^cial  verdict,  in  tlie  case  of  Raon  v.  §  28.  they  held  that  the  paymenU  Iktre 

Picking  and  others,   when   the  Court  are  rateable.  —  See  the  cose  reported  in 

declared,  that  the  ground  of  the  deci-  Mr.  Caldecofs   Decisions ;    and  /hwI, 

SMMi  m  Rex  v.  Toms  was  the  agreement  pi.  179. 
and  optional  clause;  and  as  the  act  re- 
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frqtn  this  trade  the  said  U,  mainloincd  himself  and  his  family, 
paid  all  his  necessary  expences,  and  keeps  tfkl  preserves  his  capi- 
tal in  manner  aforesaid ;  that  by  the  said  rate,  being  one  of  five 
rates  made  for  the  relief  of  the  poor  of  the  said  borough  and  pa- 
rish in  the  year  1781,  the  said  R.  is  rated  and  assessed  the  sum 
of  four  shillings  as  his  share  or  contribution  towards  the  relief  of 
the  poor  of  the  said  borough  and  parish,  in  respect  of  his  stock  in 
trade  or  personal  property  aforesaid ;  which  is  no  more  than  his 
share  or  proportion  towards  the  said  rate,  and  no  more  than  other 
butchers  within  the  said  borough,  in  similar  circumstAnces  with  the 
said  appellant,  are  rated  and  assessed  in  respect  of  their  personal 
property  or  stock  in  trade,  within  the  said  borough,  in  and  by  the 
said  rate.  The  question  therefore  is.  Whether  it.,  for  or  in 
respect  of  his  personal  property  or  stock  in  trade  aforesaid,  be 
rateable  in  or  by  the  said  rate  so  made  for  the  relief  of  the  poor  of 
the  said  borough  and  parish  as  aforesaid  ?  —  Wallace  showed 
cause  in  support  of  this  rate ;  .and  insisted,  that  an  uninterrupted 
usage  and  custom  of  rating  this  species  of  property  from  the  very 
date  of  the  statute  down  to  the  present  times  being  expressly 
stated,  this  question  had  lately  undergone  a  solemn  decision  (a),  (a)  lU>x  v.  Hill, 
and  was  no  longer  open  to  argument;  and  Bearcrq/if  who  was  to  ""'*"'  ^^*  '^^ 
have  supported  the  rule,  admitting  that  it  was  not  possible  to  distin* 
guish  this  from  the  case  o^  Rex  v.  Hill, —  Per  Curiam  :  Rule  dis- 
charged, and  order  of  Sessions  confirming  the  rate  affirmed. 

179.  Rann^i.  Picking,  T.  T.  22  G.  3.  Cald.  196.  —The  plain-  Payments  in 
tiff  Rann  was  vicar  of  the  vicarage  of  The  Holy  Trinity ^  in  licuoftiUie« 
the  parish  of  The  Holy  Trinity,  in  the  city  of  C.     The  defend-  ^^^"^  ""<*r 
ants  were  the  mayor,  a  justice  of  the  peace,  a  constable,  and  bctw^,[^^. 
the  two  overseers.     By  a  private  act  of  parliament  4r&  5  P.  4*  M*^  son  and  a  pa- 
reciting,   that   tithes    were  payable   to    the    vicar   of   St*   Mi*  rish,  and  con- 
chad'sj  and  The  Trinity,  and  that  tho  inhabitants,  &c.  of  these  firmed  by  act  oi 
parishes  shall  yearly,  without  fraud  or  covin,  pay  their  tithes  to  pa»'J»a™e°*.  ^ 
every  of  the  vicars  of  the  said  two  parishes  after  the  rate,  order,  "^^      *** 
and  proportion  therein  mentioned;  and  by  19G.3.  r.57.,  reciting, 
that  the  tithes  and  otl)cr  vicarial  profits  and  benefits  did  princi- 
pally arise  from  rates  and  assessments  made  by  virtue  of  the 
^&  5  P*S^  M.t  that  they  had  much  diminished;  and  that  an  income 
might  be  provided  in  future  for  the  sufficient  maintenance  of  the 
\k-iir  of  the  said  parish  of  The  Trinity ^  to  be  in  lieu  of  all  tithes 
and  other  ecclesiastical  dues;  it  was  enacted,  that  the  4&5P.^*M. 
should  be  repealed,  and  that  a  rate  or  assessment  should  be  made, 
as  therein  mentioned,  in  lieu  of  all  tithes,  and  all  rates,  assess- 
ments, and  other  ecclesiastical  dues  and  payments  claimed  by  the 
vicar  of  the  said  parish  or  vicara^^e  under  the  4-  &  5  P*  Sf  M,    The 
tithes  as  settled  by  4&5  P,Sf  M,  were  never  rated  to  the  poor. 
The  verdict  then  stated  the  manner  in  which  the  present  rate  was 
assessed,  the  confirmation  of  it  by  the  Sessions,  the  non-payment 
by  the  plaintiff  Rann,  and  the  subsequent  distress  by  the  defend- 
ants.  —  Lord  Mansfield  delivered  the  judgment  of  the  Court: 
Tin's  act  docs  not  enable  the  parish  to  pay  the  vicar  a  gross  sum, 
i-lear  of  all  deductions,  whenever  the  tithes  settled  by  the  act  ex- 
ceed a  given  amount;  as  was  the  cose  in  Rcxy,Toms\b)  There  is  (6)///«/<',pl.i77. 
therefore  a  distinction  between  the  two  acts :  here  there  is  no  ex- 
emption  from   parochial  burthens,   how  small   soever   the   sum. 
*-*  Postva  tu  defendant. 

L  3 


150 


poor's  ratb. 


[Ch,  11. 


The  profits  of  a 
Vfcigking-ma' 
cMne'house  are 
rateable  to  the 
poor. 
See  Rex  p. 

Hogg,7»«^. 
Cald.  155. 
1  T.  R.  72S, 
notes. 


(a)  Rex  9b 
Miller,  ante, 
pi.  174. 


A  private  build- 
ing always  uwd 
as  a  chapel,  and 
by  contract  no- 
rt^  to  /Hf  uitcd 
for  any  othvr 


180.  Rex^r.  St.  Nicholas,  Gloucester f  E.  T.  2SG.3.  Cold.  962. 
—.The  mayor  and  bftrgesses  of  Gloucester  being  possessed  of  a 
house  in  the  parish  of  St.  N.f  erected  a  machine  in  a  street  leading 
by  the  said  house  for  the  purpose  of  weighing  waggons,  carts,  &c. 
loaded  with  coal  and  other  things ;  and  received  from  the  owner 
of  every  such  waggon,  cart,  &c.  so  weighed,  two  pence  in  the  ton 
for  every  ton  the  things  contained  in  the  said  waggon,  cart,  Ac.  so 
weighed  amounted  to.  The  steelyard,  part  of  the  machine  by 
which  the  waggons,  carts,  &c.  were  weighed,  was  and  always  had 
been  in  the  said  house  of  the  mayor  and  burgesses,  in  the  parish 
of  St.  M;  and  the  house  was  called  the  Machine-house.  The 
mayor  and  burgesses  had  no  right  to  compel  the  owners  of  wag- 
gons, carts,  &c.  loaded  with  goods,  to  bring  tlieir  waggons  and 
carts,  &c.  to  be  weighed  at  the  machine.  The  said  machine- 
house,  independent  of  the  profits  arising  from  the  machine,  was 
worth  about  51.  The  profits  arising  from  the  machine  were  worth 
about  40/.  per  annum.  The  machine-house  was  rated  to  the  parish 
of  St.  N.  m  the  following  manner,  viz.  The  mayor  and  burgesses 
of  Gloucester  for  a  machine-house,  24/.  —  ll.  I6s.  —  Lord  Mans- 
field :  It  is  not  in  terms  said,  that  ihe  machine  is  annexed  to  the 
freehold ;  but  the  nature  of  the  thing  supplies  the  defect  in  the 
expression.  Indeed  the  expression  sufficiently  shows  it.  What  is 
the  house  ?  It  is  **  The  Machine-house."  They  are  one  entire 
thing,  and  are  tofi^ethcr  rated  by  the  common  known  name,  which 
comprehends  both  ;  and  the  principal  purpose  of  the  house  is  for 
weighing.  The  steel-yard  is  the  most  valuable  part  of  the  house  ; 
the  nouse  therefore,  applied  to  this  use,  may  be  said  to  be  built 
for  the  steel-yard,  and  not  the  steel-yard  for  the  house ;  and  the 
quantum  of  the  assessment  must  be  allowed  to  be  most  moderate ; 
as,  although  a  liberal  allowance  ought  to  be  made  for  wear  and 
tear,  labour  and  attendance,  the  charge  does  not  much  exceed  the 
half  of  the  value.  —  Willes  J.  There  does  not  seem  to  have  been 
any  doubt  below  but  that  the  machine  was,  as  it  is  described  in 
the  rate,  appurtenant  to  the  building ;  if  so,  its  clear  profits  arc 
undoubtedly  rateable.  If  a  billiard-table  stand  in  a  house,  and 
the  house  snould,  in  respect  of  such  table,  let  at  a  higher  sum^  it 
would  be  rateable,  while  the  table  continued  there  and  was  so  let, 
at  the  advanced  rent.  —  Buller  J.  The  conclusion  of  this  case  is 
strong  to  show  that  the  justices  considered  the  machine  as  part  of 
the  house;  for  the  question  they  raise,  the  point  they  bring  forward 
and  refer  to  the  Court  is.  Whether  the  profits  are  rateable?  and 
so  long  as  they  arc  received  they  undoubtedly  are.  It  is  like  the 
case  oTVa)  the  Cheltenham  Spa,  There  is  an  extraordinary  profit 
arising  from  this  modification  of  the  enjoyment.  The  only  ques- 
tion therefore  is.  Whether  a  man  shall  be  rated  for  the  property 
he  has  ?  If  a  house  to-day  is  let  for  SO/,  per  annum,  and  to-mor- 
row, if  turned  into  a  shop,  would  let  for  50/.,  when  it  is  turned 
into  a  shop  it  shall  be  rated  at  501.  Its  being  called  the  machine- 
house,  shows  that  the  house  and  machine  are  an  entire  thing.  — 
The  order  of  justices,  allowing  the  rate,  was  affirmed. 

181.  Robson  v.  Ht^de,  T.  T.  23  G.  3.  Cald.  310.  —  The  city  of 

London  demised  to  the  vicar  and  churchwardens  of  St.  M.  a 

piece  of  ground  in  C,  in  the  parish  of  St.  G.,  with  the  chapel 

and  vestry.room  thereon  erected,  for  forty  years  from   Lady^ 

day  1768,  at  the  yearly  rcnl  of  18/,  \5s.^  with  a  covenant  that  tno 
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leMors  should  at  the  end  of  every  Iburteeu  years,  at  the  same  rent  purpow,  is,  if  a 
and  under  the  same  covenants,  execute  a  new  lease  of  the  pre-  pi^fit  is  made 
mifes  from  time  to  time  for  ever ;  they  the  lessees  paying  for  every  ^^^  nieable  to 
iuch  renewal  unto  the  chamber  of  the  city  of  Loudon  131/,  5s.  by  2'coM6. 
way  of  fine.    An  underlease  from  June  24.  1776,  was  made  by  w.  Jon«,  186. 
the  churchwardens  and  vicar  of  St.  A/,  to  the  plaintiff  and  two  Vin.  ^br.  426, 
others  of  the  same  premises,  for  thirty-one  years  and  a  half,  re-  ^*  ^^5- 
newable  for  ever,  at  the  sum  of  1201.  clear  of  all  taxes.    The  C^p.  453. 
under-lease,   among  other  covenants,  contained  the  following:  ?  n^'Rim.ssD. 
**  That  the  lessees  should  let,  use,  and  continue  the  present  cha-        '       ' 
**  pel,  and  any  new  building  to  be  erected  instead  of  the  said 
**  chapel,  as  and  for  a  chapel  for  the  whole  of  the  said  term  ;  and 
**  permit  the  service  of  the  .church  of  England  only  to  be  used 
*'  therein  as  by  law  established,  in  like  manner  as  the  same  hath 
'*  been  and  is  now  used  and  exercised  therein,  and  not  for  any 
'<  other  use  or  purpose  whatsoever ;  and  should  pay  to  the  clergy - 
"  men  and  other  officers  or  servants  officiating  at,  or  belonging  to, 
"  the  said  chapel  all  their  salaries  and  allowances :  and  also  should 
*'  defray  all  other  charges  and  expences  attending  the  support  and 
**  maintenance  of  the  said  chapel,  or  in  any  ways  relating  thereto ; 
**  they  receiving  all  the  rents  and  emoluments  from  pews  or  seats 
''in   the  said  chapel  from  the  29th  September  1776,"  &c.     The 
plaintiff  was  the  surviving  lessee.     The  rent  reserved  by  the  last- 
mentioned  lease  had  been  always  applied  to  the  public  and  cha- 
ritable purposes  of  the  parish  of  St.  AL     The  plaintiff  let  the 
pews  and  received  the  rent  thereof  for  his  own  use  and  benefit. 
The  said  building  ever  since  its  erection,  which  was  about  1695, 
had  been  applied  to  no  other  use  than  that  of  divine  worship  ac- 
cording to  the  rites  of  the  church  of  England.     The  parish  of 
Si.  G.  upon  the  27th  of  April  1782,  rated  the  plaintiff  in  respect 
of  the  aaid  building  to  the  relief  of  the  poor ;  and  the  defendants 
distrained  for  non-payment  of  the  said  rate.     The  building  never 
had  been  rated  before.    The  question  for  the  opinion  of  the  Court 
was,  Whether   the  plaintiff  in  respect  of  the  said  building  was 
rateable  to  the  poor  ?  —  Lord  Mansfield  :  The  doubt  in  this  case 
can  only  have  arisen  from  the  use  of  the  word  **  chapel ;"  but 
this  building  is  not  such  in  an  ecclesiastical  sense.    It  is  not  a 
consecrated  place ;  the  ecclesiastical  law  cannot  take  notice  of  it; 
it  is  a  mere  private  room,  let  out,  it  is  true,  at  present  for  the  pur- 
poses of  religious  worship,  but  which  at  his  pleasure  the  owner 
may  apply  to  any  other  use.     It  is  said,  indeed,  that  he  is  re- 
strained from  doing  this  by  covenant ;  but  tlie  restriction  by  co- 
venant docs  not  vary  the  nature  of  the  property.     If  indeed  it 
were  absolutely  given  to  tlie  public,  it  might  be  a  strong  ground 
to  say  that  it  was  not  rateable ;  in  his  hands  at  least,  out  of  whom 
the  property  had  passed,  and  by  whom  notliing  is  reserved.     But 
the  temporary  use  to  which  it  is  applied  cannot  vary  the  nature  of 
the  case.     He  might  convert  it  into  an  assembly  or  concert-room ; 
and  in  that  shape  would  it  not  be  rateable?    Under  tliis,  then,  the 
most  beneficial  mode  of  enjoyment,  shall  a  |>lea  of  exemption  be 
admitted?     If  another,  and  that  clearly  a  more  lucrative  one, 
were  once  suggested,  the  lessor  and  lessee  would  presently  under-* 
itand  each  other ;  and  the  argument  from  the  restrictions  of  the 
covenant  would  not  long  continue  a  bar  to  the  establishment  of 
this  charge.  —  Blller  J.     The  argument  on  behalf  of  lV\c\)\axu- 
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tiff  i^  supported  by  a  false  analogy.     His  case  does  not  resemble 
that  of  a  clergyman.     But  if  it  didy  I  am  very  far  from  being  sa- 
tisfied that  a  member  of  the  established  church,  a  parson  or  vicar, 
who  has  the  profits  of  the  pews  given  him  by  the  parish  in  increase 
of  his  benefice,  is  not  rateable  for  such  profits.     There  is  also 
another  important  difference.     One  reason  that  the  law  has  con- 
tinued tithes  to  the  clergy  is,  that  it  has  prohibited  their  follow- 
ing any  other  occuplAion :  now  the  plaintiff  is  subject  to  no  such 
restrictions.   And  to  mark  the  difference  still  more  strongly,  every 
beneficed  clergyman  in  the  kingdom,  even  the  poorest  o€  our 
vicars  (and  many  there  are  whose  pittance  is  only  20/.  a  year),  pay 
their  proportion  to  the  poor.  No  principles  of  law  then,  any  more 
than  the  interests  of  religion,  preventthe  public  from  calling  unon 
this  man  for  his  full  proportion.  —  Willes  J.  concurring.  —  Pos- 
tea  to  defendants. 
An  alins-housc        182.  Rex  V.  JValdo  (a),  T.  T.  23  G.  S.  Cald.  358.  —  fF.  the  appel- 
'  wholly  occupied  i^nt,  being  seized  ^  a  messuage  at  3f.  let  at  eight  guineas  per 
by  objects  of  a    annum,  was  rated  and  paid  poor-rates  for  it.     About  six  years  ago 
attendant   and   ^'  puUed  down  this  house  and  built  a  new  one  on  the  same  spot, 
of  which  no  pro-  furnislied  it,  and  placed  in  it  ten  poor  girls,  some  of  the  parish  of 
jii  is  made,  ai-     M.,  and  Others  of  the  neighbouring  parishes  ;  where  they  were 
tliough  the  ab-     educated,  maintained,  and  brought  up  on  his  charity  ;  and  pro- 
solute  property    yijjg^j  ji  woman  and  paid  her  wages  as  his  servant  to  superintend 
person  who         them,  instruct  them  in  reading  and  working,  and  to  qualify  them 
gives  die  alms,     for  services.  This  woman  and  the  ten  children  were  the  only  per- 
has  no  legal        SOUS  resident  in  this  house,  which  was  solely  appropriated  for  this 
occupiers,  and     purpose ;  and  vacancies  from  time  to  time  supplied  at  W.'s  dis- 
of  toxaUon  u^*^*  cretion  and  choice. — Lord  Mansfield  :  The  parish  have  acted  in 
der  the  poor-  '    ^  shameful  manner  to  rate  a  house  applied  to  a  purpose  so  benc- 
]aw8.  dcxBl  to  it.     The  Court  took  the  distinction  yesterday.  {6)     fV, 

(b)  In  the  case  ™^^  ^^  profit  of  this  building ;  and  it  is  sufficient  that  this  is  so 
of  Ilobson  o.  ID  ^ct,  and  the  profit  is  here,  in  fact,  applied  to  public  and  chari- 
Hyde,  ante,  pi.  table  uses.  —  BuLLER  J.  Do  you  mean  to  argue  that  if  a  man  give 
181*  all  he  has  in  charity,  he  shall  apply  something  more  in  charity? — 

Willes  J.  concurring,  the  rate  was  quashed. 
Tlic  warden  of  183.  i^ex  v.  Ei/les,  H.  T.  24?  G.  3.  Editor'*  ilfS5.  — The 
the  Fleet  is  lia-  Sessions  stated,  that  His  Majesty  by  letters  patent,  dated  5th 
ratcTfw  thT*"  ^^^^  ^"^^^^  grantetl  to  E.  the  office  of  warden  or  keeper  of 
profits  of  his  '^^^  Fleet,  and  the  custody  of  the  prison  or  gaol  of  the  Fleet, 
office.  and  of  the  prisoners  committed  or  to  be  committed  to  the  said 

S.  C.  Cald.  407.  prison,  and  the  capital  messuage  for  the  custody  of  the  prisoners, 

and  thirteen  messuages  in  the  parish  of  Si,  B.^  and  all  other 
messuages,  lands,  tenements,  and  hereditaments  to  the  said  office 
belonging  and  ap|>ertaining,  and  all  the  other  fees,  salaries,  rents, 
profits,  emoluments,  commodities,  privileges,  and  hereditaments 
to  the  said  office  and  prison,  and  to  the  keeper  or  the  custody  of 
the  same  belonging;  and  him  the  said  E,^  warden  or  keeper 
of  the  Fleet y  and  of  the  prison  •and  gaol  of  the  Fleet  aforesaid, 
did  make  and  constitute  to  have  and  to  hold  and  exercise  the  said 
offices,  messuages,  &c.  during  the  will  and  pleasure  of  His  Ma- 
jesty :  that  the  said  E.  was  rated  in  a  rate  for  the  relief  of  the 
poor  of  the  parish  of  St,  B,  on  the  1 7th  April  last,  as  an  occu- 
pier of  400/.  a  year :  that  the  thirteen  messuages  mentioned  in 

{n)  See  Hn  o.  Ag&r,  pott,  pL  S99. 
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the  letten  ^patent  have  ainoe  been  veduMd  tn'«it&dber^.t#<iiiM 
distinct  tenementsy  the  occupiers  of  which  ste  respectively  railMl^  t  "\  ■  '-  i  ( -) 
and  are  not  kicloded  in  the  rate  complained  of :  that  part  of  the  *'    ' 

capital  messuage  in  the  letters  patent  mentioned  consists  of  cnrr* 
tain  rooms  where  the  prisoners  committed  to,  or  detained  iltk^ 
the  said  prison,  in  the  custody  of  the  said  E*  as  'wardoti,  ate 
lodged ;  who  severally  and  respectively  pay  to  the  aaid  E%  US 
warden  the  weekly  sum  of  lx.Sc/.  for  each  of  the  aaid  rooms 
when  occupied  in  the  said  prison ;  that  a  certain  other  part  «f 
the  said  capital  messuage  is  used  as  a  separate  dwelling-hoose  f^t 
the  residence  of  the  said  E.  as  warden,  and  occupied  by  him> 
his  family  and  servants,  and  is  of  the  yearly  value  of  40i%\  thai 
the  present  warden  and  his  late  father  have  constantly  paid  to  the 
poors  rate  for  the  said  prison  at  the  rate  of  300/.  a  year,  until  within 
a  few  years  last  past,  when  upon  the  raising  of  the  said  rate  to  the 
sum  of  400/.  the  warden  first  objected  to  the  payment  thereof:  that 
the  whole  of  the  said  capital  messuage,  as  well  that  part  occupied 
by  the  prisoners,  as  the  other  part  occnpied  by  the  said  E.  and  his 
family,  IS  generally  rated  in  the  said  assessment,  and  the  said  •£.  rated 
in  respect  thereof. — The  Court  of  Quarter  Sessions  confirmed  the 
rate.  —  Lord  Mansfield  :  In  order  to  assess  under  the  statute  of 
the  43  Eliz.  c.  2.  it  is  not  sufficient  to  find  property  only ;  an  occu- 
pier must  also  be  found,  who  may  be  rated  in  respect  of  that 
property.  In  Si.  Lukes  case  (a ^,  the  use  that  was  made  of  the  (a)Anie,p\.iS7. 
property  was  such  that  there  could  be  no  occupier.  The  question 
here  is  partly  law,  partly  fact :  it  is.  Whether  the  warden  is  oc- 
cupier of  what  he  lets  out  in  lodgings  ?  He  is  bound  to  receive 
and  keep  his  prisoners ;  but  he  may  keep  them  anywhere  within  the 
bounds  of  the  prison  :  many  are  sent  to  the  common  side ;  there  he 
makes  no  profit,  and  is  not  rated :  others  are  kept  out  of  the  pri- 
son itself  in  private  lodgings  within  the  rules.  Is  there  any  doubt 
but  the  occupiers  of  those  houses  are  rateable  ?  A  third  way  he  has 
of  keeping  them  is  in  these  chambers :  he  is  not  bound  to  keep  any 
prisoners  there :  he  admits  none  that  will  not  pay:  when  they  cease 
to  pay  he  turns  them  out.  This  case  was  sent  back  to  have  the 
usage  stated,  and  it  comes  out  that  this  property  has  always  been 
rated  ;  and  I  have  no  doubt  but  that  the  present  dispute  arose  from 
the  determination  as  to  the  window-tax.  It  appears,  too,  that  the 
King's  Bench  and  'other  prisons  are  rated.  Little  argument  arises 
from  the  not  rating  cointy  prisons,  because  they  are  used  chiefly 
for  the  custody  of  felons,  and  in  general  no  profit  is  made  of 
them.  I  lay  no  great  stress  on  cases  of  burglary  and  other 
criminal  prosecutions ;  yet  it  is  clear,  that  to  these  purposes  this 
would  be  the  dwelling-house  of  the  warden.  —  Willes  J* 
Evenr  thing  which  yields  a  certain  annual  profit  is  rateable.  It  was 
so  laid  down  in  Rex  v.  Cardinpon,(b)  The  case  of  St.  Luke's  does  (6)^iiie,pl.l72. 
not  apply,  for  there  no  profit  was  made.  The  distinction  in  this 
very  prison  shows  it ;  for  the  common  side  yields  no  profit,  but 
this  side  does.  It  is  said  that  this  profit  is  not  rent,  but  fees ; 
but  exclusive  of  this,  he  has  fees  on  admittances  and  discharges, 
and  that  answers  the  word  "  fees  "  in  the  grant.  From  necessity, 
if  the  warden  were  to  break  open  the  prisoner's  room,  it  would 
be  laid  in  the  indictment  to  be  the  dwelling-house  of  the  pri- 
soner; but  that  will  not  prove  the  warden  not  to  be  the  occu|[>ict 
to  other  purposes.     A  guest':;  room  m  an  inn  would  be  dcsct\V>^di 
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■  '  time  tb  fini^  Jirithia  the  said  park,  together  with  the. necessary 

-    thnbef  for  repainng  tlie  houses,  lodges,  edifices^  and  walks  in  the 

4Nud  parky  and  .such  timber.as  should  be  wanting  and  necessary,  for 

'dividing,  veparating,  and  inclosing  any  parts  or  parcels  of  lands 

Within  the  «aid  park»  as  should  from  time  to  time  be  judged  con- 

-■   ■  i '   -  'Venient  for  improving  the  pasture  and  herbage  thereof,  and  for 

beautifying  the  said  park  as  was  therein  before  mentioned,  to  be 
granted,  so  as  such  timber  so  to  be  cut  down  at  any  time  should 
be  made  use  of  and  employed  within  his  said  park  for  the  pur- 
pose aforesaid,  and  not  elsewhere  or  otherwise,  unto  the  said  eari 
uuring  His  said  Majesty's  pleasure,  together  with  the  liberty  of 
planting  trees  against  the  wall  of  the  said  park ;  and  all  other 
wtgeSy  Jhcst  profitSy  rights,  perquisites^  commodities^  advantages^ 
■afM  emoluments  to  the  said  omce  belonging  or  appertaining,  as  of 
right  had,  taken,  received,  or  usually  enjoyed  with  the  like  office, 
without  renderings  payings  or  making  any  account^  or  any  other 
'thing  for  the  same  to  His  said  Majesty,  his  heirs  or  successors,  in 
'any  manner  whatsoever.  That  ^9  acres  or  thereabouts  of  the 
■said park  are,  and  before  the  said  earl  became  ranger  were,  and 
from  thence  hitherto  have  been,  situate  in  the  pariaJi  of  Putney. 
That  ^0  acres  or  thereabouts,  parcel  of  the  said  269  acres,  dur- 
ing all  the  time  aforesaid,  have  been  and  still  are  inclosed  lands 
Ofuled  the  Caddocksy  and  39  acres  residue  thereof,  djiring  all  the 
time  aforesaid,  have  been  and  still  are  open  to  park  pasture.  That 
106  acres  of  the  said  230  acres  of  inclosed  lands,  during  all  the 
time  aforesaid,  have  been  and  still  are  mead&Wy  and  the  remaining 
124  acresy  during  all  the  time  aforesaid,  have  been  and  still  arc 
•arable  land,  and  have  been  and  still  arc  ploughed,  and  sown  with 
•  corn,  and  with  rye-grass  and  clover,  m  the  ordinary  course  of 
husbandry.  That  the  meadotvy  during  all  tlie  time  aforesaid,  has 
been  motvedy  and  the  hat/  thereon  made  at  seasonable  times  of  the 
year,  by  mowers  and  hay^makers  hired  as  common  labourerSy  and 
paid  by  the  king.  That  the  kiiig  has  found  the  hay  seed,  Tliat 
'66  loads  of  the  hay  when  made  have  been  yearly  carried  out  of 
the  inclosed  lands  into  the  park,  by  servants  paid  by  the  king,  in 
the  king's  waggons,  drawn  by  the  king's  horses.  That  it  bits 
been  there  stacked  in  convenient  places /or  the  use  of  the  deer,  and 
the  overplus  of  the  said  hay  has  been  stacked  up  in  a  place  in  one 
of  the  inclosed  paddocks,  called  the  rick-yard,  Jbr  the  use  of  the 
kings  horseSy  and  the  ranger's  horses.  That  sometimes  -  there  has 
been  no  overplus.  That  last  year  there  was  not  enough  for  the 
deer ;  but  that  the  average  quantity  of  hay  wade  in  the  said  in- 
closed meadow  land,  one  year  with  another,  has  been  one  load  on 
an  acre.  That  the  number  of  the  king's  horses  has  not  been  limited. 
That  they  have  usually  eat  about  30  loads  in  a  year ;  but  they 
might  have  eat  it  all,  if  there  had  been  enough  of  them.  That 
40  or  50  head  of  cattle  have  come  into  the  said  inclosed  meadow 
lands  in  November  in  every  year,  and  have  stayed  there  till  April 
or  Alay  following.  That  as  to  the  araMe  landy  when  it  has  been 
soivn  with  corn,  the  ranger  has  found  the  corn  seed;  and  tchen  it 


king* 

and  has  been  carri<?d  out  on  the  land  by  the  king's  teams,  at  the 
king's  expcncc.     That  the  corn  has  been  reaped  by  labourers  paid 
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^  Ae  ranger^  and  hat  been  carried  by  the  kitog'lr  tiervatato  and^ 
teams  to  a  granary  near  the  ranger's  lodge,  which  is  about  half  a 
mile  from  the  inclosed  paddocks,  there  being  no  barn  on  the  said  *:  .' 

inclosed  paddocks.    That  it  has  been  carried  from  thence  to  the 
market^  and  there  stdd  for  the  benefit  of  the  ranger.     That  the 
king  has  had  no  part.    That  the  straw  coming  from  the  said  eori^ 
has  been  used  for  thatching  the  hay -ricks,  and  for  the  king's  carfi. 
horses,  which  have  usually  been  about  14  or  15  in  number ;  but 
they  have  been  chiefly  littered  with  fern.    That  when  the  arabla  • 
land  has  been  sown  with  clover  or  ryc-grass,  the  king's  and  the 
ranger's  horses  have  eat  the  hay  made  thereof,  and  the  overplus^ 
if  any,  has  been  laid  up  for  the  like  use  in  future,  but  has  never 
been  sold.     That  in  the  montli  of  November j  five  or  six  brace  of 
deer  have  been  yearly  turned  into  the  paddock  amongst  the  conty 
to  be  fatted  for  tlie  king*8  birth-day.     That  they  have  eat  the 
green  corn ;  and  the  corn  has  been  likewise  hurt  by  the  keepers- 
riding  up  and  down  amongst  it  to  search  for  the  deer  which  hara 
lu'd  themselves  in  it ;  notwithstanding  which  there  has  been  aome^ 
times  a  pretty  good  crop.     That  three  or  four  score  of  sheep 
belonging  to  the  ranger  have  been  turned  into  the  arable  laodst 
about  the  autumn  in  every  year.     That  the  profits  arising  to  the 
raider  from  the  whole  of  the  said  lands  are  worth  lOOL  a  i^eair*' 
That  as  to  lAf  39  acres  open  to  parkpasinref  the  ranger  hat  nol 
received  any  profit  at  all  from  tliem.    That  the  herbage  and  pannage 
of  the  said  park  have  yielded  no  profit  to  the  ranger ;  and  that  no 
swine  have  been  fed  in  the  said  park.—  Lord  Mansfield:  The, 
question  on  this  verdict  is,  Whether  the  plaintiff  m  ro/euMe  at  ailf 
-—not  for  how  much,  or  in  what  proportion.    It  is  clear  tliat  he 
is  not  rateable  for  the  herbage  andpannage^  because  they  yield  no 
profits*     But  there  is  a  parcel  of  land  inclosed,  which  he  sows, 
and  afterwards  reaps  the  corn  from,  to  the  amount  of  100/.  a  year; 
therefore  he  is  occupier :  and  quo  nomine  occupier  can  make  no 
difference,  whether  by  gift  or  for  wages.    This  is  like  the  case  of 
Rex  v.  MatthetoSy  where  it  was  held,  that  a  servant  occupying 
the  lodge  and  two  acres  of  land,  whether  he  paid  for  them  by  a 
rent  or  by  service,  was  equally  liable.  —  Buller  J.    It  is  per* 
fectly  immaterial  what  interest  the  occupier  has  in  the  lands; 
whether  he  holds  as  tenant  at  will,  or  by  any  other  tenure  :  it  is 
not  necessary  to  inquire  into  the  occupier's  title.  —  On  the  first 
count,  judgment  was  given  for  the  defendant ;  and  on  the  second 
coant,  tor  the  plaintiff.     This  case  was  carried  by  writ  of  error 
iato  the  Exchequer-chamber,  where  the  question  was.  Whether 
the  Earl  of  Bute  was  liable  to  be  rated  for  the  199  acres  and  12 
perches  of  inclosed  land,  being  meadow  and  arable,  parcel  of 
Richmond  pat  ky  and  39  acres  1  rood  and  32  perches  of  land,  also 
parcel  of  tne  park,  but  open  to  park  pasture  and  not  inclosed ; 
and  in  Michaelmas  Term,  34  G.  3.   Lord   Chief  Justice   Eynif 
aftCT  stating  the  case,  delivered  the  opinion  of  the  Judges  (a),  viz*  (a)  See  2H.BL 
Upon  this  loose  and  inaccurate  statement  in  the  special  verdict,  ^P-  ^^"^^ 
the  question  is  reserved,  Whether  Lord  Bide  was  liable  to  be 
nted  and  assessed  to  the  poor,  in  respect  to  these  lands?  l£Lord 
BtUe  had  been  found  to  be  the  occupier  of  the  lands,  there  would 
liave  been  no  room  for  a  question  respecting  his  liability  to  tbit 
aiiessment ;  on  the  other  liand,  if  he  was  not  the  occupier,  what- 
ever might  bo  his  connexion  with  the  occupier,  short  of  joint 
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occupRtioiii  if  for  instance,  he  was  only  a  senrant  to  the  occupier, 
'  it  seems  that  according  to  the  current  of  the  authorities,  ancl  the 
case  of  Milward  v.  Coffin  in  particular  (a),  he  was  not  liable  to 
be  assMsed  in  respect  of  these  lands.  The  not  finding  this  fact 
of  occupation  directly  and  plainly,  one  waj^  or  the  other,  created 
a  difficulty  in  my  mind,  and  I  believe  with  some  of  the  other 
Judges.  This  occasioned  the  cause  to  stand  over,  and  as  we  were 
not  till  very  lately  pressed  to  give  judgment  in  it,  I  had  concluded, 
especially  after  the  death  of  Lord  BuiCy  that  the  cause  was  at  an 
end.  But  being  now  called  upon,  we  who  heard  the  argument, 
being  a  quorum  of  the  court  of  error,  have  thought  it  right  to 

£'ve  judgment,  without  putting  the  parties  to  the  expence  and 
»lay  of  another  argument  before  a  full  court,  and  we  are  at 
length  come  to  this  conclusion,  that  though  tliis  special  verdict 
is  extremely  loose  and  inaccurate,  an  occupation  of  these  lands 
safficient  to  support  this  assessment  may  be  collected  from  it. 
The  finding  upon  which  we  rely,  is  that  the  profits  arising  to  the 
ranger  from  we  tohole  of  the  said  inclosed  lands  are  worth  100/.  a 
^ear*  If  these  profits  arose  to  the  ranger  from  these  lands,  during 
the  rangership  of  Lard  Bute^  they  arose  to  Lord  Bute,  and  if 
they  arose  to  him  ed  ratione  as  rangier,  we  must  understand  them 
to  be  the  prq/Ut  of  lands  appertaining  to  his  office  of  ranger. 
Having  diem  by  a  title,  and  vtrtute  officiif  they  arise  to  him  imme- 
diately, and  we  think  it  may  be  stated  as  a  general  proposition, 
thai  the  immediate  profits  of  land  (some  mines  excepted)  are  a 
pn^r  subject  of  assessment;  or,  to  speak  more  correctly,  that  the 
pBTSon  «nAo  is  in  the  possession  of  the  immediate  profit  of  landman 
oe  taxed  to  the  relief  of  the  poor,  in  respect  of  those  immediate 
profits :  that  ^icoda  these  immediate  profits  of  the  land,  he  is  an 
occupier  of  the  land,  within  the  meaning  of  those  authorities 
which  have  decided  that  the  occupier  only  can  be  assessed  to  the 
(S).Aiif^pLl69.  relief  of  the  poor.  The  case  of  Rovols  v.  Gdl  (6)  is  in  its  prin- 
ciple an  authority  for  this  doctrine.  There  the  lessee  under  the 
crown  of  lead-mines  was  holden  to  be  rateable  to  the  poor,  for 
the  profits  arising  from  lot  and  cope,  lot  being  the  thirteenth  dish 
or  measure  of  lead-ore  got  and  made  merchantable  by  the  adven- 
turers, and  cope  being  6d.  for  every  nine  dishes  of  lead-ore,  raised 
by  those  adventurers.  —  Lord  Manspield,  in  giving  jndigment, 
observed,  that  in  general  the  fanner  or  occupier  of  the  land,  and 
not  the  landlord,  was  liable  to  the  poor-rate ;  that  the  landlord 
was  never  assessed  for  his  rent,  because  that  would  be  a  double 
assessment,  as  his  lessee  had  paid  before ;  but  that  if  there  were 
profits  to  the  landlord,  which  were  a  proportion  of  the  profits  of 
the  land,  for  which  the  tenant  had  not  been  assessed,  there  was  no 
reason  to  exempt  these  proportionable  revenues  horn  this  tax ; 
and  it  was  holden  that  he  was  liable  to  be  rated  for  this  property. 
In  that  case,  strictly  speaking,  the  lessee  of  the  lead-mine  was 
landlord,  and  not  occupier,  but  he  was  considered  as  ocoupicr 
quodd  those  profits,  for  the  purpose  of  an  assessment  to  the  relief 
of  the  poor.  He  was  in  the  possession  of  profits  arising  imme- 
diately from  the  land,  he  was  an  occupier  of  the  profits  of  the 
land,  and,  as  such,  rateable :  so  was  the  Earl  ^Bute^  in  the  case 
wluch  now  stands  for  judgment  before  us.  yfi  are  therefore  of 
opinion,  that  this  judgment  ought  to  be  sifinned.  The  judgment 
.  was  affirmed.    But  it  was  amrwards  carried  to  the  House  of 
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Lords,  where  the  case  was  twice  argued,  but  no  judgment  was 
giren. 

186.  RexY.  Hogg  {a),  E.  T.  97G.S.  I  T.R.  721.  and  CaU.26e.  A  home  ivith  • 
—  //.  was  rated  to  the  relief  of  the  poor  of  R.  for  a  building  called  cardm^-en^m 
The  Enginc'housej  which  consisted  of  a  bay  of  building  about  !"^ ^d«cribed 
eighteen  feet  long  and  nineteen  wide*  in  which  there  was  a  carding-  ^^utbJSmi^ 
machine  for  manufacturing  cotton.    The  engine  was  not  fixed  to  &c.  &c. 
the  premises,  Sut  capable  of  being  moved  at  pleasure.    The  build-  r^)  see  Rex  v. 
ing,  independent  or  the  machine,  was  worth  only  two  guineas  Brightoa  Gas* 
per  annum^  for  which  //.  was  willing  to  be  rated.     The  building  Company,  potif 
and  machine  together  were  rated  at  36/.    The  usage  of  the  town  Pl-  ^^ 
of  R,  had  been  not  to  rate  personal  property.    The  engine  therein 
mentioned  was  generally  worked  toitk  tuo/er,  but  frequently  by  the 
hand.     The  bunding  wherein  the  engine  stood  was  not  a  awmmg^ 
house,  nor  was  it  erected  for  the  purpose  of  receiving  the  engine, 
but  formerly  was  used  for  the  purposes  of  tuming«bobbins»  and  as 
a  weaver's  shop,  and  was  then  used  for  the  purpose  of  carrying  on 
the  cotton  manufactory,  there  being  in  the  same  building  two  other 
engines,  besides  the  engine  before  mentioned,  worked  as  afore- 
said ;  one  of  which  was  also  used  for  the  purpose  of  carding,  and 
the  other  for  tumming  cotton,  which  tumming  is  another  process 
of  the  same  manufactory.     All  the  engines  were  placed  on  the 
floor,  and  no  toays  annexed  or  Jasiened  to  ike  same,  but  might  he 
moved  at  pleasure^  and  carried  out  and  worked  in  any  other  place^ 
either  by  means  of  water  or  manual  labour,  and  were  not  adapted 
to  any  particular  building.    The  frame,  in  which  the  engine  stood, 
was  twelve  feet  in  length,  three  feet  eleven  inches  in  breadth,  and 
two  feet  nine  inches  in  height,  the  semidiameter  of  the  largest 
cylinder  with  a  small  roller  at  the  top  rising  twenty  inches  above 
the  frame ;  the  engine  sinking  in  the  frame  seventeen  inches.  W.  was 
the  lessee  of  the  premises  under  the  owners,  and  was  subject  by 
hia  lease  to  discharge  the  premises  from  all  taxes  :  H,,  the  appel- 
lant, was  the  under-tenant,  but  fV.  paid  the  taxes.  —  Asuhurst  J. 
It  seems  to  me  that  this  case  is  still  left  imperfect,  for  it  is  not 
stated  negatively  that  this  engine,  while  it  is  in  a  state  of  working, 
is  not  in  some  way  or  other  fixed  to  the  house :  it  is  onlv  stated 
that  it  is  not  fixed  to  the  Jloor  ;  but  it  may  be  fixed  to  the  walls 
of  the  building  without  being   fixed  to    the  floor.     And  con- 
sidering the  nature  of  the  thing,  it  must  be  so ;  for  it  is  stated 
that  the   engine  is  worked  by   water,   and   the  force  of  the 
water  would  displace  it,  if  it  were  not  fastened  to  the  build- 
ing.    We  cannot  take  any  facts  that  do  not  appear  on  the  case, 
SI  it  is  now  returned;  and  it  is  not  stated  negatively  that  the 
engine  is  not  fixed  to  the  house.     At  all  events,  part  of  tlie 
lubject  is  rateable;  and  the  rate  is  on  the  Aoim^  itself ;]  and  if 
the  thing  itself  be; rateable,  the  quantum  of  it  Is  not  for  our 
consideration,  but  that  of  the  justices  below.    There  are  many 
other  circumstances  stated  here  which  would  induce  us  to  dis- 
dmne  this  rule.     This  case  comes  directly  within  the  case  of 
Sr.  NiehoUuf  Gloucester,  (b)    The  house  and  engine  are  leased  as  {b)Afae,\f\.\90. 
at  entire  subject ;  for  it  is  stated  that  the  premises  (which  compre- 
hend the  house  and  engine  together)  were  let  to  fP.,  who  underlet 
to  H. ;  and  that  takes  away  all  leaning  we  might  otherwise  have  to 
^iicourage  a  tax  which  might  possibly  be  a  tax  on  labour ;  for  this 
it  not  such  a  tax,  but  on  the  contrary  it  is  expressly  stated  to  be  a 


m 


«-  '•■ 


POOIl'b   KATii.  [€9.  II. 


I 


T0li^  QM:  the  losBQT  of  th|C  promi6€8..  On  the  whole»  thorefore,  I  am 
of  opinion,  that  there  is  no  good  reason  to  induce  the  Court  to 
xQske  this  rule  absolute. —  Buller  J.  I  have  always  been  of 
QfHniony  that  it  would  have  been  better  to  have  given  a  direct 
o^loion  at  once  upon  the  construction  of  the  4>3  Elizm  c.  2.  than  to 
state  particular  casesi  in  order- to  sec  whether  they  formed  excep- 
tiomi  tp  the  act,  without  giving  an  opinion  on  the  general  con- 
struction of  itf  In  the  case  of  Atkins  v.  Davis  (a),  I  stated  the 
principle  to  be,  that  every  man  should  pay  according  to  his 
ability ;  it  seems  to  be  a  principle  of  natural  justice ;  and  if  that 
be.  rightp  the  Court  has  nothing  to  do  in  doubtful  cases,  but  to  see 

(hb)  Tlia  CMe  of  Atkins  v.  Davit  was  to   2500/.  per  anrtum  /  out  of  whidi 
iMfrBigued  IB  T.  T.  Sd  G.3.  ~~  It  was  '276/.  10«.  is  collected  in  the  ward  of 
an  actum  of  trespass,  in  wliicli  tlic  trus-  Bridge  Within,  and  the  rc&t  of  the  pro- 
tecs  of  the  London  Jitidge  water-works  fits   is  collected  elsewhere  wldiin  the 
were  the  plaintiflTs,  and  tlie  constables  city  of  I.«ondon,  borough  of  Soiithwarl, 
who  had  taken  the  goods  by  way  of  dis-  and  county  of  Middlesex  :  that  all  thes^ 
tnm  16r  a  taz  made  on  tho  property  of  receipts  are  accounted  for  by  difU'rcnt 
tbt  proprietors,  pursuant  to  an  order  of  collectors  at  the  above-mentioned  cfiice, 
9ejHions,  made  under  tho  authority  of  where  tlic  books  and  accounts  of  tlie 
the  Riot  Act  upon  tlie  inhabitants  to  company  are  kept,  and  all  the  business 
repay  the  damages  sustained  by  the  of  the  company   transacted;    but  the 
rfots  in  the  year  1780.     The  arguments  money  so  coUecled  is  jyaid  into  the  hands 
tamed  on  the  question.  Whether  this  of  a  treasurer  residing  «'«cAoici /A^  word  .* 
property  was  rateable  to  tho  poor  by  the  that  the  proprietors  of  the  company  arc 
43  Eliz.  c.  Si,  upon  the  following  state  rated  at  2500/.  to  tlic  land-tas,  for  their 
of  facts:  —  That  the  company   is   not  sliores  only,  by  virtue  of  21  G.  3.  c.  3. 
ifacorporated  ;  and  that  their  property  §  57.  by  die  commissioners  of  the  dty 
consists  of,  generally ;  and  'pay  the  sum  nsscssnl 
1st.  Their  offices,  witli  the  wheels  upon  them  to  a  particular  collector  ap- 
and  works  for  raiding  the  H'ator.  pointed  by  those  commissioners ;  but 
2d.  A  wharf,  called  ]\IauU*s  wharf.  that  tlic  other  property  of  the  company 
3d.   A  house  for  the  use  of  dicir  sc-  is  rated  by   the  commissioners  of  the 
cretary,  detached  from  their  works  ward,  and  the  sum  asscssc<l  thereupon 
and  wharfs.  is  paid  to  the  collector  of  the  ward  ; 
4th.  A  fire  engine^  used  for  raising  that  the  damages  and  oosCa  payable  by 
tlie  water  to  a  proper  height,  also  the  city  of  London  to  the  several  plain- 
detached  ;  and,  tifl^  in  respect  of  several  actions  brought 
5th.  The    pipes,   trunks,   branches,  against  the  inhabitants  of  the  city  on 
&c.  laid  and  dispersed  in  the  dif-  occasion  of  the  late  riots,  amount   to 
ferent  streets,  not  only  in  the  city  *2K,299/.  17f.  Id.  —  The  Court  was  di. 
of  London,  but  in  tlie  coinity  of  vided  in  their  opinion  on  tbb  sulject ; 
Middlesex  and  borough  of  South-  Lord  Mansjield  and  Mr.  Juiticc  Ash- 
wark,  for  the  conveyance  of  their  huru  being  of  opinion  that  it  vras  not  a 
water.  species  of  property  liable  to  be  rated  ; 
That  the  whole  of  this   property   is  and  Mr.  Justice  WUtes  and  Mr.  Justice 
within  the  ward  of  Bridge  Within ;  ex-  BuUer  of  a  contrary  opinion.     For  the 
cept  the  works  with  their  pipes,  trunks,  purpose  of  removing  it  by  appeal  to 
and  branchci  on  the  Southwark  side  of  the  Exchequer-chamber,  jodgnofnt  was 
the  river,  and  except  such  parts  of  the  taken  for  the  plaintiff  by  cooaent.    But 
pipes,  trunks,  and  branches  as  arc  a  tlie  general  question  was  never  dtcided, 
continuation   from  the  pipes,  trunks,  the  CSourt  of  Exchequer  giving  judg- 
and  branches  within  the  said  ward,  and  ment  on  another  ground,  m.  that  under 
which  arc  fVom  thence  dispersed  in  the  tho  construction  of  the  Riot  Act,  trkudi 
different  streets  out  of  the  ward,  and  speaksof  oftiiiCy  in  geiitfrBi^tfd  don  mot 
out  of  the  dty  of  London,  but  are  all  specify,  as  43£lis.  c.  8.  don,  any  nor- 
oriffinally  derived  from  and  connected  licufar  taxable  o^t^  or  reifflr  aft  all  to 
with  the  pipes,   trunks,  and  branches  that  statute,  all  persons  having  penonal 
within  tlie  ward :  tliat  the  whde  profits  property  within  the  district  assoaod  are 
arising  from  the  water-works,  and  which  mhabitants,  and  as  such  rateable.     The 
consist  of  rents  paid  by  the  perMmi  sup-  judgment  ibr  the  plaintiff  was  tUwtlbfc 
^Jied  with  water  from  the  workt^amount  reversed* 
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how  they  etn  be  adapted  to  the  principle.    Id  that  cafe  I  agreed 
with  the  Court,  that  we  could  net  impose  a  new  tax  on  the  subject 
by  construction ;  we  arc  not  to  make,  but  to  explain  the  law* 
But  I  then  thought,  and  still  do  think,  that,  as  a  general  question^ 
personal-  property  is  rateable ;  and  the  question  ought  always  to 
be.  Whether  the  particular  case  be  an  exception  to  the  general 
rule  ?  I  am  very  well  aware  of  the  great  difficulty  of  rating  per- 
sonal property  in  all  cases :  but  if  it  can  be  done,  we  must  pro- 
nounce the  law  ;  and  I  think  by  law  it  is  rateable.     Now  in  this 
case  it  is  objected,  that  the  property  is  distinct  in  its  nature ;  that 
the  building  and  the  engine  are  not  the  same,  because  the  former 
would  go  to  the  heir,  and  the  latter  to  tlie  executor.     This  may 
be  so  in  some  cases,  but  I  think  the  objection  is  perfectly  imma- 
terial here.     If  the  house  be  freehold  it  will  go  to  the  heir,  if  lease- 
ho^  to  the  executor ;  and  if  the  engine  be  distinct  from  the  house, 
that  at  any  rate  would  go  to  the  executor.     But  if  the  property 
be  in  its  nature  rateable,  it  is  indifibrent  to  whom  it  will  bdong. 
However,  in  this  case  it  is  clear,  that  both  the  engine  and  the 
house  go  together,  for  they  are  in  the  hands  of  a  leaseholder ;  they 
are  rented  together,  and  therefore  would  go  to  the  executor.    But 
in  my  opinion  that  does  not  make  any  difference  in  the  question. 
The  €ounsef  for  the  appellants  then  objected,  that  this  is  a  rate  on 
manufacture    I  agree  that  it  is  so  ;  yet  it  is  not  a  rate  on  labour, 
which  camiot  be  maintained,  but  on  the  produce  o£  labour ;  and 
the  produce  of  labour  is  rateable.    What  a  person  may  acquire  in 
a  profession,  is  not  eo  nomine  rateable ;  but  if,  with  his  profits,  he 
purchase  land,  &c.  that  may  be  rated.     Therefore  in  questions  of 
this  kind  we  are  not  to  go  into  the  manner  in  which  the  property 
may  have  been  acquired ;  but  the  question  ought  always  to  be. 
Whether  the  thing  which  exists  is  to  be  rated?  And  the  rule  is,  that 
personal  property,  if  visible,  and  yielding  a  certain  annual  perma- 
nent profit,  may  be  rated.    In  the  present  case,  the  house  and  the 
engine  are  let  together  as  an  entirety ;  and  upon  this  ground  also 
I  am  of  opinion  that  the  rate  is  good.  —  Grose  J.     The  question 
for  the  opinion  of  this  Court  is  not,  Whether  the  rate  itself  be 
equal  or  not?  that  is  a  matter  for  the  consideration  of  the  justices 
below;  but  the  question  here  is.  Whether  by  law  this  particular 
species  of  property  as  described  in  the  case  is  or  is  not  rateable  ? 
Now  the  property  in  question  is  an  engine-house  fitted  up  with 
ihis  engine  in  it  (whether  fixed  to  it  or  not  is  not  stated),  and  all 
let  together  under  one  lease ;  for  it  appears  that  fValmsley  was 
the  lessee  of  the  premises^  which  comprehends  the  engine  as  well 
as  the  house.     Then  the  engine  is  let  as  part  of  the  house  ;  and 
the  rate  is  upon  the  engine-house.    Now  by  the  expreM  words  of 
the  statute  4S  Eliz.  c.  2.  §  1 .  every  occupier  of  lands,  houses^  &c. 
in  liable  to  be  rated.    Leasehold  property  has  always  been  rated» 
and  this  comes  within  that  description.     Suppose  the  owne^  of  a 
teDement,  which  unfurnished  would  let  only  for  a  trifling  rent, 
fitted  it  up  as  a  malt-house,  and  put  a  malt-mill  into  it,  and  then 
^  the  whole  together,  the  whole  must  be  estimated  together,  as 
any  other  leasehold  property,  according  to  its  value.    It  has  been 
argued  that  this  rate  cannot  be  supported,  because  it  has  not  been 
the  usage  in  Ribchester  to  rate  personal  property.    But  we  are  in- 
terpreting an  universal  law,  which  cannot  receive  different  con- 
itmctions  in  different  towns.  .  It  is  the  geperal  law  of  the  laad^ 
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that  this  kind  of  property  should  be  rated  ;  and  we  cannot  explain 
the  law  differently,  by  the  usage  of  this  or  that  particular  place. 
If  there  had  been  any  agreement  entered  into  by  all  the  inhabit- 
ants of  the  town  not  to  rate  any  particular  species  of  property  for 
their  own  accommodation,  that  might  have  been  brnding  upon 
ttemselves  as  an  agreement :  but  if  a  case  be  stated  for  the  opi- 
nion of  this  Court  upon  the  law  on  the  subject,  we  cannot  construe 
the  act  of  parliament  according  to  their  agreement.  As  to  usage, 
I  am  clearly  of  opinion,  that  it  ought  not  to  be  attended  to  in  constru- 
ing an  act  of  parliament,  which  cannot  admit  of  different  interpret- 
ations :  where  the  words  of  the  act  are  doubtful,  usage  may  be 
called  in  to  explain  them.  Here  it  is  not  pretended  but  that  the 
house  is  worth  the  sum  at  which  it  is  rated  ;  and  if  so,  we  cannot 
say  that  property  in  such  circumstances  shall  not  be  taxed.  As 
to  the  argument  of  this  being  property  of  different  kinds,  and  t^t 
part  of  it  would  go  to  the  heir,  and  part  to  the  executor,  it  does 
not  prove  that  the  house  ought  not  to  be  taxed  at  the  sum  at  which 
it  is  letf  but  it  attempts  to  prove  that  it  should  be  taxed  only  at 
the  sum  for  which  it  tvoiUd  be  let,  if  there  were  no  fixtures  ;  but 
here  the  house  and  the  engine  are  let  together  as  an  entire  suhjedy 
and  as  such  they  are  liable  to  be  rated.  This  case  is  not  to  be  dis- 
(a)^it/f,pl.l80.  tinguished  from  that  of  SU  Nicholas  in  Gloucester,  (a) — Rule  to 

quash  the  order  of  Sessions  discharged. 
If  A  has  an  ex-       187.  Rex  v.  Jolliffe,  M.  T.  28  G.  3.  2  T.  R.  90.  --  The  case : 
elusive  right  of    The  appellant  is  the  proprietor  and  worker  pf  certain  coal-mines 
mingauY"       and  collieries  in  the  township  of  fF.,  which  have  been  won  by 
which^'hrholds    ^'"*  *"^  wrought  for  above  five  years  last  past.    For  the  purpose 
in  common  with  of  exporting  the  coals  won  and  wrought  out  of  the  said  coal- 
s' paying  B  a    mines  and  collieries,  and  vending  the  same  by  water-sale,  the  de- 
certain  sum        fendant  contracted  with  M.  (who  is  tenant  in  common  with  him), 
iheli  ?!    ^   ^^^  Others,  whose  respective  grounds  lie  between  the  colMeries 
ii8ing"a*t^-°     and  the  river  fF.,  for  certain  way-leaves  or  liberties  of  passage  for 
leave  occupied     leading  coals  with  coal-wf^gons  or  otherwise,  and  of  making  and 
by  C,  paying       laying  waggon-ways  in  ana  through  their  lands  and  grounds  m  the 
him  so  much       most  convenient  direction  to  or  towards  the  river,  for  a  certain 
^Md^  ^^^'^     ^^^°^  ®^  years,  at  and  under  certain  yearly  rents  or  payments,  and 
over  it^Tis       Upon  certain  conditions  stipulated  and  agreed  upon*    In  pursu- 
not  liable  to  be    ^^ce  of  those  Contracts,  the  defendant  obtained  leases  firom  those 
rated  in  relief  of  several  persons  of  such  way-leaves,  and  liberty  of  making  and 
the  poor  in  re-     laying  waggon-ways  in  and  through  the  lands  and  grounds  of  the 
^J^®^*^®'**^  lessors  respectively  (vrout  the  said  several  leases).    The  appellant 
way  eaves,  y^^^]^  j^^j.  made  or  laia  any  waggon- way  in,  through,  over,  or  along 
any  lands  or  grounds  in  the  township  belonging  to  any  of  the  les* 
sors ;  but  he  made  and  laid,  and  now  uses  a  waggon-way  upon  a 
small  part  of  the  lands  and  grounds   in  the  same  township,  of 
which  he  is  tenant  in  common  with  M.     And  E.  having  several 
years  prior  to  the  granting  of  the  leases  laid  and  made  a  wi^on- 
way  through  and  along  the  lands  and  grounds  of  the  lessors,  for 
the  use  of  his  colliery  at  B.,  in  the  said  county,  by  virtue  of  cer- 
tain leases  similar  in  point  of  general  form  to  those  hermnbefore 
mentioned  and  referred  to  above,  the  appellant,  with  their  con- 
sent, agreed  with  E.  for  the  us^  of  his  waggon-way  for  coDYejring 
the  coals  of  W.  colliery  to  the  river  Wear^  paying  to  E.  a  certain 
sum  of  money  for  every  ton  of  coals  he,  the  appellanty  should 
cause  to  be  carried  along  the  said  way,  for  and  towards  the  Koaking 
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and  Npatring  of  the  same.  £.  enjojed  and  used  the  waggon- 
wsty  for  several  years,  without  being^ratetl  to  the  poor  for  or  in 
respect  of  the  same :  but  he  hath  been  rated  according  to  the 
rents  ho  pays  for  the  way-leaves  demised  to  him,  and  hath  paid 
the  money  rated  or  charged  upon  him  for  these  three  years  last 
past  and  upwards.  Some  parts  of  the  waggon-ways  made  by  £., 
and  over  and  along  which  he  and  the  appellant  lead  and  carry 
their  respective  ccmis  as  aforesaid,  are  fenced  on  both  sides  off 
and  from  several  fields  or  inclosurcs  through  which  they  pass,  and 
other  parts  of  the  waggon-ways  lie  open  to  those  fields  or  inclow 
sures.  —  AsHHURST  J.  It  cannot  be  said  on  this  state  of  the 
caae»  that  the  defendant  was  an  occupier  of  any  thing ;  for  all  that 
he  has  is  a  concurrent  right  given  him  by  £.,  of  making  use  of 
this  way-leave  at  so  much  per  ton  for  all  the  coals  that  he  should 
carry,  which  is  nothing  more  than  a  purchase  of  the  liberty  of 
carrjii^  every  ton  of  coals.  E.  having  himself  only  the  way- 
leave,  he  could  not  lease  that  right  to  any  other  without  the  con- 
sent of  the  owners  of  tlie  land.  And  whether  in  £.'s  leases  the 
toil  did  or  did  not  pass,  at  all  events  it  did  not  pass  to  the  defend- 
ant. He  had  only  the  liberty  of  using  the  waggon-way;  and 
whatever  might  be  the  case  with  respect  to  £.,  concerning  whose 
right  it  is  not  necessary  to  give  any  opinion  now,  this  defendant 
h«ys  only  a  hare  licence,  and  in  respect  of  such  licence  he  is  not 
liable  to  be  rated.  —  Bullbr  J.  This  ouestion  will  depend  on 
considering  the  nature  of  the  right  which  tne  defendant  has.  This 
ii  only  a  Mre  right  of  passage,  which  is  an  easement,  and  not  a 
grant  of  the  profits  of  the  land.  And  it  is  admitted,  that  if  it  be 
only  an  ea$ement,  it  is  not  the  subject  of  a  rate.  One  of  the 
leases  referred  to  in  the  case  seems  to  be  drawn  in  a  very  strange 
manner :  the  general  purpose  of  it  is  to  grant  to  the  defendant  a 
right  of  way,  but  it  contains  a  clause  which  conveys  the  soil  under 
certain  terms.  But  the  facts  which  are  stated  in  this  case  lay  that 
part  of  the  lease  out  of  the  question ;,  for  the  soil  is  granted  in 
such  parts  only  where  the  defendant  shall  make  a  way,  and  as  he 
haa  never  made  any  way,  he  cannot  have  the  soil.  With  respect 
to  every  thing  else  which  is  granted  to  the  defendant  under  these 
leases,  it  is  a  mere  right  of  passage ;  and  if  he  were  rated  for  that, 
it  would  be  a  double  rate.  In  the  case  of  the  tollsy  it  is  not  he 
who  pajTSy  but  he  who  receives  the  toll,  that  is  rated.  This  is  not 
like  the  case  of  a  grant  of  land  to  be  used  in  a  manner  incompa- 
tible with  any  other  mode  of  enjoying  it ;  for  the  defendant  has 
only  the  liberty  of  passing  over  this  land  for  the  purpose  of  carry- 
ing his  coals,  and  cannot  prevent  any  other  person  from  using  it. 
And  if  grass  were  to  grow  on  this  way,  the  owner  of  the  land 
would  have  a  right  to  Teed  his  cattle  on  it :  the  easement  which 
the  defendant  has  does  not  affect  the  right  of  the  owner  of  the 
land.  Ghreat  inconveniences  would  result  from  rating  every  way- 
leave  ;  for  if  a  neighbour  were  to  give  a  right  of  passing  over  his 
field  merely  out  of  friendship,  and  no  rent  were  paid  for  it,  such 
Kberty  of  passage  would  not  be  the  subject  of  a  rate,  because  the 
Invi  can  only  be  rated  in  the  hands  of  the  occupier ;  but  if  he 
wtrt  to  make-  an  advantage  of  it,  as  such  it  may  be  rated  in  his 
hands.  — -Grosb  J«  I  am  glad  that  this  case  haa  been  argued  a 
iscond  time :  since  the  former  argument  I  have  thought  a  great 
4etl  upon  the  subject,  and  I  am  now  convinced  that  I  wqa  xm^ 
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taken  in  the  opinion  which  I  at  first  formed.  •  Ailer  considering 
all  the  cases,  and  the  inconvenience  which  would  attend  a  con« 
trary  determination,  I  am  clearly  of  opinion,  that  a  mere  easement 
cannot  be  rated.  But  whether  this  way  is  rateable  or  not,  there 
is  no  doubt  but  that  the  occupier  must  be  rated,  and  that  the  same 
thing  cannot  be  twice  rated.  In  order  to  support  this  rate,  the  de- 
fendant must  be  rated  either  for  the  way,  or  the  land  over  which 
the  way  passes.  But  he  cannot  be  rated  for  the  latter,  because 
the  land  must  have  been  before  rated  in  the  hands  of  the  occupier 
of  that  land.  Neitlier  is  he  liable  to  be  rated  for  the  former,  be- 
cause it  is  positively  stated  that  he  never  made  the  waggon-way, 
which  he  had  the  power  of  doing  under  the  leases ;  but  by  the 
consent  of  E.  he  has  used  those  way-leaves  which  Em  had  made. 
And  if  any  person  could  be  rated  for  these  way-leaves,  it  would 
be  E.  —  Rate  qi\ashed. 
Stables  rented  igg.  Lord  Amherst  v.  Lord  Somers,    E.  T.  28  G.  3.   2  T.  R. 

^€  ^^W^enu  372.  —  Trespass  for  taking  the  plaintirs  goods  :  Plea,  the  gene- 
byofdS'ofthe  ^^  issue.  On  the  26th  of  July,  1780,  His  Majesty  by  his  sign 
Crown,  for  the  manual  gave  a  warrant  to  Lord  B.,  the  then  captain  and  colonel 
useoftheregi-  of  the  second  troop  of  horse  guards,  reciting,  that  it  had 
ment,  are  not  heen  represented  to  His  Majesty,  that  the  term  heretofore  granted 
ntedto  fa^  of  the  stables  and  riding-house  occupied  by  his  troop,  would 
liefof  tbepoOT.    expire  on  the  24th  June  1783;     that  the   proprietors   thereof 

would  not  agree  to  grant  a  further  term  ;  and  that  it  would  be  for 
the  benefit  of  his  troop  to  agree  with  A.  for  the  building  of 
stables  and  a  riding-house  for  the  use  of  the  troop,  and  to  take 
a  lease  of  the  same  for  forty  years  from  the  24th  June  1783, 
(when  the  lease  of  the  stables'  then  occupied  would  expire),  at 
the  yearly  rent  of  339/.,  by  which  His  Majesty  authorized  Lord 
B.  to  agree  with  A.  for  the  building  of  stables  and  a  riding-house, 
and  to  accept  and  take  a  lease  of  such  stables,  and  riding-house, 
when  completed  and  finished,  for  forty  years  from  the  24th  June 
1783,  at  the  rent  above-mentioned,  and  to  execute  a  counterpart  of 
such  lease,  and  directed  that  it  should  be  binding  upon  Lord  JS., 
and  the  captain  and  colonel  of  his  second  troop  of  horse  guards 
for  the  time  being,  during  the  said  term.  An  agreement  was 
accordingly  entered  into  between  Lord  B,,  as  captain  and  colonel 
of  the  second  troop  of  horse  guards,  and  A,,  for  building  the 
stable,  riding-house,  offices,  rooms,  stalls,  lofls,  chambers,  and 
apartments  (according  to.  a  plan  then  delivered),  in  which  agree- 
ment A.  covenanted  to  complete  the  buildings  on  or  before  the  1st 
of  June  1783,  fit  for  the  reception  of  all  and  every  the  servants, 
grooms,  hostlers,  horses,  and  cattle,  belonging  to  the  troop  of 
horse  guards.  And  the  agreement  contained  ail  the  usual  covenants 
which  were  to  be  inserted  in  the  lease.  On  the  10th  of  March 
1782,  Lord  B.  died,  and  upon  his  decease  the  plaintiff  was  ap- 
pointed captain  and  colonel  of  the  troop.  The  stables,  riding- 
house,  and  premises  were  finished,  and  the  key  thereof  delivered 
by  A*s  clerk  to  Lord  A's  porter,  and  the  horses  of  the  troop, 
except  the  horse  of  and  belonging  to  the  captain  and  colonel  of 
the  troop,  have  ever  since  been  and  still  are  kept  therein.  No 
person  resides  constantly  at  the  stables,  nor  is  there  any  room  or 
apartments  fitted  up  in  the  same  for  the  purpose  of  residing  or 
dwelling  therein.  Two  grooms  are  hired  and  paid  by  the  purveyor 
to  take  care  of  the  horses;  each  of  whom  in  his  turn  sits  up  by 
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ni^ft  with' two  troopers  as  ccntinds/  The  only  use  made  of  the 
staDles-is  to  keep  the  troop  horses  with  the  nccoutrements  belong- 
ing to'  them,  except    the  horse  and  accoutrements  of  and  be-    ' 
longing  to  the  caplain  and  colonel  of  the  troop,  whicii  never  have 
been  kept  at  the  stables.    The  rent  of  the  stables  is  paid  by  the 
agent  ot  the  troop,    and  is  charged  by  him  on  all  the  troop 
(except  the   colonel,    the  chaplain,    and  the  surgeon),   and  is 
stopped  out  of  their  pa3r.     The  colonel  appoints  the  agent,  and 
displaces  him  at  pleasure ;  and  has  the  absdlute  direction  of  the 
regiment,  and  the  funds  of  it.      A  certain  sum  is  issued  by  go- 
vernment for  each  regiment,  and  paid  whether  the  regiment  be 
full  or  not.    If  the  regiment  be  not  full,  the  pay  of  such  soldiers 
as  are  wanting  to  complete  it  goes  to  the  colonel :  but  still  the 
same  stoppage  is  made  out  of  each  man's  pay  for  the  payment  of 
the  rent  of  the  stables,  as  when  the  regiment  is  full.     The  plaintiff 
was  rated  for  the  sanae  stables,  riding-house,  and  premises,  be- 
ing situate  in  the  parish  of  jS^  M.,  for  the  relief  of  the  poor  of 
the  parisl^for  the  year  1786,  at  I3d.  in  the  pound,  which,  ac- 
cording to  the  rent  of   339/.,   amounted  to  lSl.7s.Sd.  —  Ash- 
hurst  J.    It  is  admitted  that  neither  the  possessions  of  the 
Crown,  or  of  the  public,  are  liable  to  be  rated  to  the  poor.    Then 
must  not  the  property  in  question  be  considered  as  falling  within 
one  or  the  other  of  those  descriptions  ?    It  is  clear  that  there 
is    no  actual  tfccupation  by   the   plaintifl^    and    that  it  is  only 
used  for  the  reception  of  the  troopers'  horses ;  neither  can  the 
persons  who  in  turns  work  in  the  stables  be  said  to  be  occupiers. 
It  has  been  argued,  that  every  species  of  property  from  which 
the  landlord  receives  an  annual  income,  is  liable  to  be  rated ;' 
because  it  must  be  presumed  that  the  landlord  lets  it  for  so  much 
the  less  under  the  idea  of  its  being  rated.     But  it  may  be  said  on 
the  other  hand,  that  where  the  property  is  in  possession  of  the 
Crown,  the  rent  is  paid  by  the  public ;  and  though  it  is  stated  in 
this  case  that  so  much  is  deducted  out  of  each  man's  pay  for  the 
accommodation  of  the  horses,  yet  in  order  to  enable  them  to  pay 
that  rent,  the  public  allow  them  the  greater  pay :  and  were  it  not  for 
that  deduction,  the  public  would  give  each  man  so  much  the  less  ;^ 
So  that  eventually  it  is  paid  by  the  public.  This  property,  therefore, 
ttiust  be  considered  as  in  the  occupation  of  the  public,  and  is  not 
'^teable  to  the  poor.  —  Duller  J.    The  question  is.  Whether 
ttie  plaintiff  is  or  is  not  the  occupier  of  these  premises  ?     There  is 
^o  case  which  is  exactly  applicable  to  the  present.     It  has  been 
^^ODtended,  that  the  plaintiff  is  the  occupier,  because  he  is  the 
^^Mee  of  the  stables.     But  it  appears  on  this  case,  tliat  he  did' 
^ot  crontract  as  a  general  lessee ;  and  it  is  material  to  consider 
^Cie  effect  of  the  sign  manual.  .  It  appears  to  tts,   that  the 
t^laintiff*  acted  merely  for  the  benefit  of  the  public,  by  order  of 
^Jie  Crown:  he  contracted  by  leave  of  the  Crown,  and  is  like  a 
^ enlistee  for  the  public,  deriving  no  benefit  whatever  to  himself 
fVom'  the  contract.    For  if  he  had  acted  for  his  own  benefit^  there 
ould  have  been  no  occasion  for  the  sign  manual.     Besides,  it 
ppears  that,  in  point  of  fact,  so  far  from  the  colonel's  making 
k^Be  of  these  stables^  his  horses  have  never  stood  there.     So  that 
\n  no  point  of  view  whatever  can  the  plaintiff  be  considered  as 
the  occupier.—  Grose  J.  declared  himself  of  the  same  opinion. 
— •  Poiiea  to  the  plaintiff. 
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The  profits  ftris-  189.  Rexv.  The  Undertakers  of  the  Aire  and  Colder  Navigaiiant 
ing  by  tolls  M.  T.  29  G.  3.  2T.  R.  660. — The  dmrchwardens  and  overeeen 
from  a  naviga-  ^f  j^^  j,y  ^^  assessment  duly  made  and  al]owed».passe8sed  the  un- 
rateSS!^  t^  Uie  dcrtakers  of  the  navigation  of  the  rivers  Aire  and  Calder  for  the 
poor.  Vide  this  tolls  and  duties  of  the  navigation  at  Z.»  at  and  after  the  rate  of 
case,  an/e,  pl.  1000/.  per  annum  ;  and  for  their  lands,  wharfs,  houses,  ware- 
ISO,  houses,  and  other  buildings  in  their  own  occupation,  at  and  aCker 

the  rate  of  9nL  ver  annum.    Against  the  former  part  of  the  as* 
sessment  the  defend&nts  appealed  to  the  Sessions :  and  afler  argu- 
ment the  rate  was  affirmed. 
Fish  are  Uthe.        jgQ,  /j^  y,  Qarlyon,  T.  T.   29  G.  S.    S  T.  72.  S85.  —  The  ap- 

*^!!tom  •  and       pdlants  were  the  proprietors  of  the  tithe  sheaf  of  the  parish  of 

Uie  proprietors    Paul,  and  also  of  one  tenth  of  all  fish   taken,  or  cai^t,-  and 

of  such  tithes      brought  on  shore  within  the  parish;  and  that  they  and  their  te- 

jure  liable  to  be    nants  were  rated  as  follows :  — 

rated  to  the  re^  ^    g^    i/, 

lief  of  the  poor.        y.  c.andMrs.  F.,  the  rectorial  tithe  of  pilchards    -^0  19  lOJ 

E,  P.  (who  was  a  tenant  to  the  appellants),  for  the*- 
tithe  of  the  hook-fish,  and  all  other  fish,  except 
pilchards  and  herrings,  in  the  village  N.y  which  \\es 
m  the  parish  of  Paid  -        •  -  -  0    5    S^ 

B,  H,  and  Co.,  (who  were  also  tenants  of  the  appel- 
lants), for  the  tithe  of  hook-fish,  and  all  other  fish 
(except  pilchards  and  herrings)  in  M.,  also  witlun 
the  said  parish  -  -  -  •024 

J.  G.  (who  was  also  tenant  to  the  appellants)  for  the 

tithe  of  sheaf  -  -  -  -    0    5  10 

Tlie  only  question  made  was,  concerning  the  rateability  of  fiah ; 
and  this  property  having  been  always  rated  in  the  parish  of  Paul, 
and  being  a  property  yielding  a  certain  annual  vrofit,  the  Sessions 
were  of  opinion  that  it  was  rateable,  and  confirmed  the  rate.  — 
Lord  Kbnyon  C.  J.  This  question  is  decided  by  the  express 
terms  of  the  43  Eliz,  c.  2.,  which,  after  mentioning  parsons  and 
vicars  in  the  number  of  the  persons  who  are  to  contribute  to  the  re- 
lief of  the  poor,  enumerates  (among  other  things) /t^Ae^  impropriate 
and  proprtations  of  tithes,  in  respect  of  which  the  rate  is  to  be 
made.  And  indeed  the  spirit  of  the  law  coincides  with  the  words 
of  this  statute.  For  the  legislature  intended,  that  when  rates  are 
made  for  the  relief  of  the  poor,  every  person  should  contribute 
according  to  the  benefit  which  he  receives  within  the  parish. 
Here  the  parties  receive  a  certain  benefit  arising  from  the  tithe 
of  fish  in  this  parish,  and  run  no  risk  whatever.  Then  It  is  said, 
that  only  property  which  is  visible  should  be  rated :  but  I  think 
diat  is  carrying  the  rule  of  exemption  too  far ;  for  oblations  and 
other  offerin{(s,  which  constitute  the  rectorial  or  vicarial  dues,  are 
rateable.  —  Buller  J.  Supposing  the  fishermen  are  not  rateable 
(«)^n/tf,pLi69.  for  the  figh  caught,  the  case  of  Rotols  v.  Gells{a)  goveras  this. 

For  though  the  owner  of  lead -mines  is  not  liable  to  be  rated  for 
them,  yet  his  lessee,  who  runs  no  risk  is  rateable  in  respect  of  the 
profits  arising  from  lot  and  cope.  So  here  the  persons  entitled  to 
the  tithe  of  fish  run  no  risk,  and  their  profit  is  certain  ;  therefwe 
for  that  certain  profit  I  think  they  are  liable  to  contribute  to  the 
poor-rates.— Rate  confirmed. 
Where  the  Sea.  191.  /j^^  y.  Hurdis,  M.  T.  30  G.  3.  8  T.  R.  4^7.  —  The  case : 
rmoll!Igun.  The  appellant  objected  to  the  rate,  because  JF.,  gunner  of  His 
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Majes^'s  fort  and  battery  at  S.y  who  was  a  servant  to  His  Majesty,  ner  at  Seafird 
and  not  in  his  own  right  the  occupier  of  the  dwelling-house  thereto  ^*"  ^^  occupier 
belonging,  and  who  therefore  ought  not  to  have  been  charged  in  ?^  ^  ***?^" 
the  rate,  was  inserted  therein,  and  charged  as  the  occupier  of  the  wm  Oieproperty 
batteryohouse.     JV.  was  taxed  for  the  iMtterv-house  ten  shillings,  of  the  Crowh, 
At  the  time  of  making  the  rate  he  was  and  still  is  a  head  or  master  and  from 
gunner,  and  acted  as  such  in  the  fort  or  battery  of  S.     The  fort  whence  he  wa* 
and  battery-house  are  the  property  of  the  Crown.     A  master  «™o^«*ble  at 
gunner  is  a  warrant-officer  appointed  and  removeable  at  pleasure  Kin«c*rBench 
by  the  master-general  of  the  ordnance,  though  his  office  is  usually  held,  tliat  that 
considered  as  a  provision  for  life.     JV.  being  so  employed  in  the  ffct  fiied  his 
fort,  occupied  the  tvhole  of  the  houses  except  one  room,  which  is  l>*l>'l«ty  to  b« 
allotted  to  the  under-gunner  by  direction  from  the  ordnance ;  and  '^^* 
the  furniture  of  this  house  belonged  to  fV.    The  inhabitants  of 
the  town,  port,  or  parish,  paying  to  the  poor-rate  thereof,  have  a 
right  to  vote  in  the  election  of  members  of  parliament  for  the  town 
and  port ;  and  the  appellant  is  an  inhabitant  of  that  description.— 
Lord  Kenton  C.  J.     I  do  not  feel  that  my  opinion  upon   this 
subject  militates  against  any  decided  case ;  but  1  shall  determine 
upon  the  ground  of  positive  law,  as  it  is  laid  down  in  the  43  Eliz> 
c.  2.  which  subjects  every  occupier  of  lands,  houses,  &c.  to  be 
rated  to  the  relief  of  the  poor.     Now  it  is  expressly  stated  in  the 
case,  that  Wood  toas  the  occupier  of  the  battery  -  house  :  and  though 
it  might  perhaps  have  been  contended  below  that  he  was  not  the 
occupier,  in  the  legal  sense  of  the  word,  yet  the  finding  of  the 
Sessions  precludes  that  question  here.  It  is  not,  however,  a  general 
position,  that  a  servant  of  the  Crown  occupying  a  house  in  respect 
of  his  office  is  not  rateable  for  it ;  for  I  was  always  rated  for  Ihe 
house  which  I  had  as  Master  of  the  Rolls ;  and  so  are  the  Auditors 
and  Tellers  of  the  Exchequer.     Soldiers  indeed  cannot  be  said  to 
be  occupiers  of  their  barracks,  in  the  legal  signification  of  the 
word ;  they  are  no  more  than  mere  servants.     And  in  the  case  of 
Lord  Amherst  v.  Lord  Somers  (a),  it  appeared  that  the  former  was  (a)^/t<tf,pl.i88. 
not  the  occupier  of  the  premises  rated. — Ashhurst  J.  Wherever 
persons  are  stated  by  the  Sessions  to  be  the  occupiers  of  crown- 
laDds  or  houses,  they  must  be  rated  ;  though  such  property  would 
not  be-  rateable  in  the  hands  of  the  King  himself.     In  the  same 
manner,  though  hospitals,  or  lands  held  for  their  immediate  pur- 
pose, are  not  rateable,  yet  if  any  officer  of  such  establishments 
hold  part  of  the  hospital  lands  for  his  own  convenience,  then  he 
]>ecomes  rateable;  as  in  the  case  of  Ayr  v.  SmaUpace  (6),  where  {h)Antef^\,\5A, 
the  plaintiff,  who  was  comptroller  of  Chelsea  College^  and  resided 
in  the  comptroller's  apartments,  was  held  to  be  rateable  as  the 
occupier.     Now  W*  was  the  occupier  in  this  case ;  and  though  he 

"^ Jiad  not  a  life-interest,  yet  it  is  well  known  that  such  persons  are 
sever  dismissed  unless  for  misbehaviour ;  and  even  if  he  were  to 
l>e  considered  as  a  mere  tenant  at  will,  that  will  not  vary  the  case. 
The  other  judges  concurring,  the  rate  was  confirmed. 

192.  Rex  V.  St.  Agnes,  M.  T.  30  G.3.  3  r.i2.480.— The  case:  A  peFson  cn- 
^•,  as  trustee  of  </.  £.,  is  entitled  to  a  certain  dish  or  measure  titled  to  toll  tin 
^tfising  out  of  certain  lands  and  tin  bounds  in  St.  Agnes,  called  toU  *^f/°V^  ^^^> 
^ndfarm  tin  ;  the  said  toll  is  one  1 5th  part  of  all  the  tin  gotten  in  '^i^fll  ^^^ 
the  lands  of  J.  E.,  within  the  parish  of  St.  Agnes  ;  and  which  said  p^or  in  respect 

ZjfSrm  tin  or  due  is  one  I2ih  part^  after  the  said  15th  part  is  Uiereof. 


deducted^  yor  toll  qfaU  such  tin  so  gotten  within  the  tin  bounds  in 
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the  parish ;  and  which  said  dues  or  duties  are  diie  and  payable  bj 
the  laws  and  customs  of  the  stannaries  of  C,  free  and  clear  of  all 
risk  and  deduction  whatsoever :  but  they  are  uncertain,  and  vary 
^very  year ;  yet  for  many  years  last  past  have  produced  a  con- 
siderable sum  annually.  •  N>  D.  is  entitled  to  a  certain  dish  or 
measure  called  toll  or  tin  dues^  arising  out  of  certain  lands  in 
iS^.  AgneSf  and  due  and  payable  in  the  manner  before  stated  ;  and 
which  toll  varies,  and  is  uncertain  ;  but  also  produces  a  consider- 
able sum  annually.  The  said  A.  and  N»  D.  not  having  been 
respectively  rated  to  the  poor  for  the  fee^fitrms  of  tin,  and  the  toll 
tin  arising  as  above  stated  in  St.  Agnes,  the  Sessions  on  appeal 
(a)Ante,^\,ie9,  quashed  the  rate ;  and  now  the  case  of  Rotvls  v.  Gell  (a)  was  cited 

as  deciding  this  question.  —  Lord  Kenyon  C.  J.  said,  he  approved 
of  the  case  ofRoxvls  v.  Gell, — And  the  rate  was  confirmed^ 

AnexempUon,        19S.  Rex  v.  Scott,  E.T.    30  G. 3.   3  T.R.602 The  case: 

in  a  prirate  sta-  fF.  A,  having  conveyed  in  fee  a  free-school  and  two  houses  in  A^. 
lute  of  lands  for  the  residence  of  a  master  and  usher,  with  a  considerable  estate 
given  to  chanta-  ^^  j^^^  j^  ^|^g  county  of  S.,  for  the  support  of  the  same,  and  vested 
^hcmSimtbUc  '^®  *^'°®  '"  ^^®  Haberdashers'  Company  in  London  as  trustees,  a 
taxes, charges,  private  act  of  parliament  was  passed  in  the  12  Car*  2.,  intituled, 
and  assess-  "  An  act  for  the  incorporation  of  the  master  and  wardens  of  the 
ments  whatso-  «  Company  of  Haberdashers,  London,  to  be  governors  of  the 
crer,  civil  or  u  free-school  and  almshouses  in  N,,  in  the  county  of  S.,  of  the 
tenckto'the*'  "  foundation  of  fV.  A,,  and  for  settling  lands  and  possessions  on 
poor's  rate.         **  them  for  the  maintenance  thereof,  and  other  charitable  uses  ;*' 

which  was  confirmed  and  perpetuated  by  the  13  Car.2.     By  the 
act  of  12  Car>^.  after  reciting  that   fV,A,  had  out  of  a  sincere 
intention  fpr  public  good  at  his  own  expence  erected  the  said 
school-houses  for  the  master  and  usher,  and  four  alms-houses  in 
aV.,  and  for  other  pious  and  charitabre  purposes  (among  other 
things),  it  was  enacted,  *'  That  the  manor  and  grange  of  K,,  with 
**  the   appurtenances,  and    all   other  lands  and   hereditaments, 
<*  settled  and  conveyed  by  A.  to  the  governors  and  their  succes- 
'*  sors  for  the  purposes  aforesaid,  be,  and  at  all  times  hcreafler 
"  shall  bejreed,  discharged,  and  acquitted  of  and  from  the  payment 
V  of  all  and  every  manner  of  taxes,  assessments,  or  charges,  civil  or 
**  military,  tohatsoever,  hereafter  to  be  laid  and  imposea  bjT  autho- 
**  rity  of  parliament  or  otherwise,  and  the  said  manors,  messuages?, 
<<  lands,  tenements,  and  premises,  and  the  owners  and  occupiers 
«« thereof,  or  any  of  them,  shall  not  at  any  time  hereaflcr  be  rated, 
"  taxed,  or  assessed,  to  pay  any  sum  or  sums  of  money,  or  be 
"  otherwise  charged  in  any  way  whatsoever  for  or  in  respect  of 
<<  the  said  manors,  lands,  and  hereditaments,  or  any  of  them,  for 
"  or  towards  any  manner   of  public  tax,  assessment,   or  charge 
"  whatsoever;    any  statute,  law,   or  ordinance   to  the  contrary 
"  thereof  in  anywise  notwithstanding."     The  premises  had  not 
been  rated  or  paid  to  t^e  relief  of  the  poor  of  the  parish  in  the 
memory  of  any  person  living.  —  Lord  Kenyon  C.  J.     These  lands 
having  been  given  for  eleemosynary  purposes,  the  legislature  seem 
to  have  intended  to  exempt  them  from  all  public  taxes  whatso- 
ever: and  it  is  immaterial  to  the  parish  whether  these  lands  be 
exempted  from  the  poor's  rate  or  not ;    since,  if  they  be   not 
exempt,  greater  contributions  must  be  raised.     If  a  constructyon 
of  this  act  of  parliament  manifestly  erroneous  had  hitherto  pr^ 
vailed,  wc  should  have  been  bound  to  correct  it ;  though,  indeed, 

6 


SSCT.  7*3        PERS0M8  AMD   PROFBRTT   TO  B£  RATED.  '  109 

had  the  words  of  the  statute  been  Tery  doubtful,  the  cotemporary 
and  subsequent  uniform  usage  would  have  had  great  weight.  But 
without  resorting  to  the  usage  in  this  case,  the  words  of  this 
statute  are  very  clear  and  positive ;  for  they  speak  of  all  public 
taxes  whatsoever.  The  whole  argument  resolves  itself  into  this. 
Whether  in  the  idea  of  the  legislature  at  the  time  of  passing  this 
act  of  parliament  the  poors  tax  was  a  public  tax  f  The  acts  of 
parliament,  which  have  been  referred  to  in  the  argument,  do  not 
prove  the  point  for  which  they  were  mentioned  (a) ;  but  the  other 
acts  of  parliament  respecting  the  poor  are  decisive  of  this  question. 
The  statute  o£  S  fV.  Sf  M,  c.ll,  §  6.  speaking  of  the  means  by 
which  a  settlement  may  be  gained,  says,  that  **  if  any  person  shall 
'*  be  charged  with  4ind  pay  his  share  towards  the  public  taxes  or 
'*  levies  of  the  said  parish,  h#  shall  be  adjudged  to  have  a  legal 
**  settlement  in  the  same."  Now,  on  the  construction  of  this  statute, 
it  never  was  doubted,  but  that  a  payment  towards  the  poors  rate 
was  sufficient  to  give  the  party  a  settlement;  I  am  therefore  clearly 
of  opinion,  that  the  exemption  whiSh  has  hitherto  prevailed  ought 
to  continue  in  future. — The  three  other  judges  concurred;  and 
the  rate  was  quashed. 

194.  Eddington  v.  Borman,  M.  T.  31  (T.S.  4  T.  -R.4.  — The  Uouscg  buUt  on 
case :  The  plaintiff  is  an  inhabitant  and  occupier  of  a  dwelling-  J.*"^  embanked 
house  situate  in  the  parish  of  St.  A.^  which  house  stands  on  the  7%^,„gl,*in  pur- 
ground  which  was  formerly  part  of  the  ground  and  soil  of  the  river  guance  of  the  ' 
TkameSf  inclosed  and  embanked  in  pursuance  of,  and  paying  the  7G.s.  c.87. 
quit-rent  imposed  by,  the  7G.3.  c.37.;  which  house  was  built  are  not  liable 
thereon  after  the  making  of  the  said  embankment.     The  defendant  *®  ^  assessed  to 
regularly  distrained  the  plaintiff's  goods  for  not  paying  a  rate  made  underUie* 
under  the  11  G.  3.  c.29.  intituled,  "  An  act  for  consolidating,  ex-  n  g.3.  c.S9. 
"  tending,  and  rendering  more  effectual,  the  powers  granted  by 
<<  several  acts  of  parliament  for  making,  enlarging,  amending,  and 
*'  cleansine  the  vaults,  drains,  and  sewers,  within  the  city  ot  Lon- 
*^  (foR,  and  for  paving,  cleansing,  and  lighting  the  streets,*'  &c. 
Tlie  former  occupier  of  the  plaintiff^s  house,  which  was  occupied 
only  for  a  short  time  before  the  year  1788,  was  assessed  to  and 
paid  the  poor  s  rate,  as  also  the  house-tax,  commutation-tax,  con- 
solidated-rate, church-rate,  tithes,  watch  and  orphan's  tax :  and 
the  present  occupier  has  in  like  manner  been  assessed  to,  but  has 
resisted  the  payment  of,  all  such  rates,  upon  the  ground  of  his 
l>eing  exempt  therefrom  by  the  7  G.  3.  c.  37.    The  plaintiff's  house 
lias  been  regularly  assessed  to  the  land-tax,  but  the  payment 
hereof  has  been  resisted,  and  is  now  in  litigation.    The  street, 
X^lace,  or  square,  in  which  the  plaintiff*s  house  is*  situate,  has  been 
:a-egularly  paved,  cleansed,  and  lighted  by  the  commissioners,  under 
mhe  authority  of  the  act  of  the  11  G.3.  c. ^9.-^ Lord  Kenyon  C.  J. 
TThis  question  seems  concluded  by  the  last  case ;  in  that  the  diffi- 
^:ulty  arose  from  the  circumstance  of  the  land-tax  being  an  annual 
^u:t ;  and  that  the  act  under  which  the  distress  was  taken,  was 
pasted  subsequent  to  the  statute  containing  the  exemption.     But 
^ttis  act  of  parliament,  in  describing  the  persons  who  are  liable  to 
%e  rated,  refers  to  the  poor-rates,  which  have  existed  ever  since 

(a)  10  Ann.  c.23.  12  Ann.  c  5.  the  jtoor-rate,  Ihcy  have  done  it  by 
^BG.9.  c.  18.  to  prove  that  whenever  express  words,  as  contradisiuiguisbed 
'^hi  legislature  have  intended  to  include    from  pulic  taxes.     3  Term  Kep.  Q0\. 
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Elizabeih^s  time,  as  well  as  to  the  land-tax ;  nor  is  there  any 

foundation  for  the  argument,  that  the  occupiers  of  houses  are  liable 

though  the  lands  be  exempted.     The  statute  ?  G.  S.  c.  37*  enacts, 

that  the  lands  to  be  inclosed  and  embanked  shall  vest  in  the  owner, 

&c.  *^ free  from  all  taxes  and  assessments  whatsoever"    If  then  the 

lands  themselves  be  exempted,  so  must  also  the  houses  built 

thereon.  —  Per  Curiam  :  Postea  to  the  plaintiff. 

The  owner  of         195.  Eckersallv.  Bri^s,  M.  T.  31  G.3.  4  T.  R.  6.—  The  case: 

BuOiles  in  the      By  indenture  of  lease,  dated  22d  of  September  1787,  between  the 

parish  of  Mary,  nfaintiff  0^  the  one  part,  and  Z,.,  captain  and  colonel  of  His  Ma- 

hwM^  rented  by   jggty'g  first  regiment  of  life-guards,  of  the  other  part,  (reciting 

troop^<J"horee*   *^^^  ^^®  Majesty,  by  his  sign  manual,  had  been  pleased  to  direct 

by  the  autliority  Rud  authorise  Z..,  on  His  Majesty  s  behalf,  to  accept  and  take  a 

of  the  king,  for    lease  of  the  stables,  riding-house,  aad  premises  therein-after  men- 

the  lue  of  the      tioned  for  twenty-one  years,)  the  plaintiff  demised  all  those  stables 

*"^»^1"^     and  riding-house  then  and  now  occupied  by  His  Majesty's  first 

for  them  to  the    ^^g^^^^l  of  horse  guards f  situate  on  the  east  side  of  Portman 

rates  collected     Street ^  Marybone^  with  the  appurtenances,  to  hold  to  L.  and  the 

in  that  parish      captain  and  colonel,  of  the  troop  for  the  time  being  for  twenty-one 

under  the  years,  at  the  yearly  rent  of  273/.  11 5.  9(/.,  payable  to  the  plaintiff 

'^^^^*^'       quarterly,  clear  of  all  •taxes,  rates,  charges,  and  assessments,  then 

See  tfie  case  of    ^\^^f^^^%  or  ^^  <uiy  time  thereafler  to  be  charged  on  the  said  sta- 

Lord  Amherst    hles,  or  on  the  rent,  or  on  the  plaintiff  in  respect  thereof,  or  on  JL., 

V.  Lord  Somers,  Or  on  any  Other  colonel  of  the  regiment  for  the  time  being,  in 

ofife,  pL  188.      respect  of  the  premises  by  authority  of  parliament  or  otherwise 

howsoever ;  and  L.  covenanted  to  pay  all  the  said  taxes,  rates, 
and  assessments.  The  horses  belongmg  to  the  troop  are  kept  in 
the  stables  and  riding-house,  and  are  attended  and  taken  care  of 
by  the  soldiers  of  the  regiment ;  no  person  resides  at  the  stables, 
nor  is  there  any  room  or  apartment  therein  for  any  such  purpose ; 
but  a  corporal's  guard  of  four  men  belonging  to  the  regiment  sits 
up  with  the  horses  during  the  night.  The  rent  of  the  stables  is 
paid  by  the  agent  of  the  regiment  out  of  the  money  voted  by  par- 
liament for  army  services ;  the  fund  allowed  for  the  regiment  is 
accounted  for  by  the  colonel ;  and  if  any  saving  arise  from  the 
regiment  not  having  their  full  complement  of  men  or  of  horses, 
such  saving  reverts  back  to  the  public,  and  is  applied  in  pajrment 
of  army  services.  The  plaintiff  was  rated  and  assessed  at  22/.  Ss.ld. 
by  the  commissioners  for  putting  in  execution  a  certain  act  of  the 
10G.3.  C.23.  intituled,  <*  An  act  for  the  more  effectual  paving,  re- 
<<  pairing,  &c.  the  streets,  &c*  within  the  parish  of  MarybonCf'*  as 
the  owner  of  the  said  stables  and  riding-house,  for  and  towards  the 
purposes  of  paving,  &c.  for  one  year,  ending  the  31st  oi  December 
1788.  The  question  is,  Whether  the  plaintiff  be  liable  to  pay  the 
rate  under  the  act  of  parliament  ?  By  section  93,  it  is  enacted, 
that  ''  one  or  more  rate  or  assessment  shall,  for  the  purpose  of 
<'  repairing,  &c.  the  streets,  &c.  be  made  upon  sdl  and  every  per- 
''  son  and  persons  who  do  or  shall  inhabit,  use,  occupy,  possess,  or 
*'enjovfanv  land,  ground,  house,  shop,  warehouse,  coach-house, 
*<  stabU^  cellar,  vault,  building,  tenement,  or  hereditament,  in  aoT 
*'  of  the  said  squares,  streets,"  &c.  By  section  105,  ''  Forasmuch 
«  as  it  is  reasonable  that  all  public  buildings,  and  all  dead  walls, 
'<  and  void  spaces  of  ground,  shall  be  rated  and  assessed  in  a  due 
**  proportion  towards  Uie  pavintr,  &c.  it  is  herebj^  furtlier  enacted, 
<<  that  it  shall  and  may  be  lawful  to  and  for  the  ^d  commiaaioneify 
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'<  at  thdr  discretion,  and  they  are  hereby  required,  from  time  to 
*'  tlmey  to  rate  and  assess  towards  the  purposes  of  this  act  all  pa- 
"  risb-churches  and  parochial  and  other  chapels,  schools,  markets, 
**  warehouseSf  and  all  other  public  buildings  tohalsoever^  charged  or 
''not  charged  to  the  land-tax,  situate,  &c*  in  any  square,  &c. 
''  within  the  limits  aforesaid,  which  now  is  or  are,  or  hereafter 
''  may  be,  built  or  in  building,  at  a  rate  not  exceeding,  &c.    And 
'*  [after  directing  that  the  diurch wardens  shall  be  rated  for  pa- 
*'  rish- churches]  the  rate  or  rates,  assessment  or  assessments,  to 
''  be  made  and  paid  for  any  other  chapel,  meeting-house,  school^ 
**  market,  warehouse,  or  other  public  building,  deaA  wall,  or  void 
**  space  of  ground,  shall  be  paid  by  the  respective  otoner  or  otoners, 
^*  proprietor  or  proprietors  thereof,  and  shall  be  charged  and 
'*  chargeable  on  the  said  premises,  and  be  recovered  and  applied 
'*  in  such  manner  as  other  rates  and  assessments  are  directed  to 
*'  be  recovered  and  applied  by  this  act«"  —  Lord  Kenyon  C.  J* 
The  words  in  the  first  clause,  which  have  been  commented  upon, 
and  which  expressly  charge  the  occupiers  with  this  rate,  are,  to  be 
sure,  extremely  general,  and  would  comprehend  all  sorts  of  landed 
property,  were  they  not  restrained  by  the  subsequent  provisions  of 
the  act;  for  they  mention  '*  land,  ground,  house,  shop,  warehouse, 
«  coach-house,  stable,  cellar,  vault,  building,  tenement^  or  heredi' 
*'  tament**    But  as  it  was  intended  to  impose  the  rate  on  every 
species  of  landed  property  within  this  district,  and  as  it  was  fore- 
seen that  difficulties  would  arise  in  many  instances  respecting  the 
Crsons  who  could  be  said  to  occupy  particular  buildings,  the 
^lature,  in  order  to  obviate  such  difficulties,  provided  by  the 
subsequent  clause  that  the  rates  on  chapels,  toarehouses^  and  other 
j)ublic  builditigSy  should  be  paid  by  the  owners  or  proprietors.     The 
question  then  is.  What  is  meant  by  public  buildings  f  and  that 
may  be  answered  by  saying  that  those  are  public  which  are  ap- 
plied to  public  purposes.     A  warehouse  may  be  fated  to  the  pro- 
wietoTi  or  the  occupier y  according  to  the  use  to  which  it  is  applied. 
If  it  be  let,  for  instance,  to  the  excise  or  custom-house  for  public 
jporposes,  the  burden  must  be  borne  by  the  proprietor :  but  if  it 
be  afterwards  converted  to  a  private  use,  the  occupier  of  it  will  be 
liable  to  this  rate.     So  here  the  stables  in  question  are  used  for  a 
jmblic  purpose  by  the  horse  guards,  in  contradistinction  to  private 
^>ccupation;  and  as  long  as  they  continue  to  be  used  for  this  pur- 
]i08e,  there  is  no  private  occupier  of  them.    On  this  ground  pro- 
ceeded the  case  of  Lord  Amherst  v.  Lord  Somers{a)y  (with  which  (a)jtnte,^A9S. 
decision  I  perfectly  coincide,)  where  Lord  Amherst ^  as  colonel  of 
^%he  second  troop  of  horse  guards,  was  held  to  be  exempt  from 
^thepayment  of  the  poor-rate  imposed  upon  some  stables  occupied  ^ 

t>jr  toe  horses  belonging  to  the  troop.     Lord  Amherst  could  not  in 
mny  tense  be  considered  as  the  occupier,  so  as  to  be  liable  to  be 
^vtedy  neither  could  the  soldiers.     So  here,  whilst  these  stables 
^ixnitinae  to  be  used  by  the  guards,  they  cannot  be  considered  to 
t^e  in  the  private  occupation  of  any  one,  but  are  public  buiklings 
"Vrithin  the  meaning  of  the  latter  section  of  the  act.     And  tl^t 
clause  cannot  be  confined  (as  has  been  contended)  to  subjects  not 
enumerated  in  the  former  one;  because  then  it  would  have  no 
operation  whatever,  since  the  former  section  mentions  "  heredita* 
•*ments,"  which  includes  every  species  of  landed  property.— 
AsHHURST  J*  It  clearly  was  the  intention  of  the  legislalute,  ^bea 
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this  act  of  parliament  was  framed,  that  no  real  property  within  this 
district  should  be  exempted  from  the  rates  imposed  by  it.  Hie 
property  must  be  charged  to  some  person  or  other.  If  it  be  oc- 
cupied hy  private  persons^  the  rate  must  be  paid  by  the  occupier; 
if  converted  to  a  public  purpose^  by  the  proprietor.  But  the  same 
buildings  which  have  been  occupied  by  private  persons,  may  be- 
come public  buildings  within  the  meaning  of  this  act  of  parliament, 
from  the  kind  of  occupation.  Now  here  L.  cannot  be  considered 
as  the  occupier  of  these  stabfes,  because  they  are  converted  to  a 
public  purpose ;  then  it  follows  that,  as  these  buildings  arc  liable 
m  the  hands  o^some  person,  the  onus  must  fall  on  the  proprietor, 
by  the  latter  section  of  the  statute :  if  they  should  hcr^ifVer  be  in 
private  occupation,  the  rates  must  again  be  paid  by  the  occupier. 
—  BuLLER  J.  I  confess  that,  when  I  first  read  this  case,  it  struck 
me  in  a  different  light :  I  thought  that  the  words  in  the  latter 
clause  meant  buildings  which  were  in  their  nature  public;  and  that 
**  all  otiier  public  buildings"  following  <<  chapels"  &c.  meant  build- 
ings ejusdem  generis.  But  I  now  think,  that  the  construction  which 
has  been  put  on  the  statute  is  the  true  one ;  and  that  whether  a 
building  shall  be  considered  as  public  or  private,  must  depend  on 
the  use  to  which  it  is  applied.  The  observation  which  my  Lord 
has  made  on  the  term  *<  warehouse  "  seems  decisive.  —  Gbose  J. 
The  ground  upon  which  we  decided  the  case  of  Lord  Amherst  v. 
Lord  Somers  was,  that  the  stables  were  considered  as  the  stables 
of  the  public.  Now  in  this  case  the  legislature  intended  that  the 
proprietors  of  buildings  which  are  used  by  the  public  should  pay 
all  rates  imposed  on  them  by  virtue  of  this  act ;  and  they  have 
expressly  charged  such  proprietors  by  the  latter  section;  —  JPestea 
to  the  defendant. 
A  bargcway  196.  Rexv.  The  Mat/or  of  London,  M.  T.    SI  G.3.   4  T.  R. 

and  toll-gate  in  ^l.  —  The  defendants  having  been  rated  for  the  barge-way  and 
^a^^^-mck,  toll-gate  in  the  l^amlet  of  if.,  appealed  against  the  same  to  the 
pur^Mu^'by  Sessions,  who  confirmed  the  rate,  subject  to  the  opinion  of  this 
the  city  of  Court  on  the  following  case  :  //.  is  a  vill  maintaining  its  own  poor., 

Londorh  by  The  appellants  by  virtue  of  the  statute  17G.S.  c.lS-  and  out  of 
virtue  of  the  |he  fund  provided  by  that  act,  purchased  from  Sir  fF.  D.  an 
r^^^'ijLl^  ancient  barge- way,  or  towing-path,  within  the  said  hamJet,  upon 
fw  more^^  the  bank  of  the  Thames,  and  certain  ancient  tolls  and  duties,  pay- 
tually  complet-  able  in  respect  of  horses  drawing  barges  along  the  same ;  and  such 
ing  the  naviga-  barge-way  and  toils  were  in  January  1778  conveyed  to  the  ap- 
tion  of  the  pellants  for  the  purposes  of  the  act.     The  appellants  have  leasedv 

Thames,  ™^^  the  herbage  and  pasture  of  the  barge-way  or  towing-path  to  5.  at 
cu/tTl^vy  tolls  ***  annual  rent  of  SO/.  10«.,  which  is  expressly  appropriated  to 
and  duties  the  use  of  the  navigation  ;  and  their  lessee  is  in  the  occupation  of 

towards  tlie        the  herbage  and  pasturage  so  leased  to  him,  and  pays  the  several 
charges  of  the     rates  for  the  same.    Immediately  on  the  purchase  and  convey- 
"*^rat«ibl'e        *nce,  the  toils  upon  barge-horses  were  in  pursuance  of  the  direc-- 
towards  the  re-    tion  of  the  act  discontinued,  and  ever  since  that  time  the  new • 
lief  of  the  poor    tolls  authorised  by  the  statute  to  be  collected  in  lieu  thereof  have 
in  that  hamlet,    been  taken  by  the  appellants  for  all  barges  and  other  vessels  navi*' 
for  such  P««j^o^   gating  the  river  between  London  Bridge  and  tlie  City  stone  above' 
com^  du'e     '     Staines  Bridge,  according  to  the  quantity  of  tonnage.    Barges  and' 
Sbere,  notwith-    pthej  vessels  are  daily  navigated  on  that  part  of  the  Thames  which' 
standing  the       is  within  the  hamlet,  and  adjoins  the  barge-way  ;  and,-  under  ^e' 
toJJs  mre  col-       authority  of  the  act,  an  additional  toll  of  one  halfjpeony  per  ton 
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becoQWi  payable  and  is  paid  to  the  MppeUanta  for  evefj  barge  or  Icctadin 
other  vessel  navigating  upon  the  nver  beyond  K.  or  H.,  and  another  pAriih. 
towed  along  the  barge-way  to  D.,  AT.,  or  //.,  within  part  of  which 
limits  the  barge-way  in  question  is  included ;  and  barges  from 
London  frequently  stop  and  unload  within  the  limits  of  the  barge- 
way*     None  of  the  new  tolls  are  actually  received  within  Uie 
hamlet  of  H.  ;  but  the  whole  of  them  collected  by  the  appellants' 
appointment  at  <S.,  below  K*    Sir  W.  I),  and  his  ancestors^  pre- 
vious to  the  above  purchase  and  conve3rance»  were  always  assessed 
to  the  land-tax,  poor's  rate,  and  other  taxes  for  the  barge-way 
and  ancient  tolls,  and  constantly  paid  all  such  assessments  up  to 
the  time  of  such  purchase  and  conveyance ;  and  from  the  time' 
of  such  purchase  and  conveyance  the  appellants  have  been  regu- 
larly assessed  in  respect  of  the  barge- way  and  tonnage  ;  and  the 
land-tax  and  poor's  rate  have  been  several  times  demanded  by  the 
officers  of  the  hamlet,  but  the  appellants  have  never  paid  the 
same.    The  whole  interest  which  the  appellants  have  in -the  tolls 
is  derived  under  the  before-mentioned  act,  and  purchased  under 
the  authority  thereof.     And  the  rates  appealed  against  have  been 
duly  made,  allowed,  and  published  according  to  law.    The  act  of 
the  17  G.3.C.  18.  is  intitled,  **  An  act  for  enabling  the  mayor,  &c 
*'  of  London  to  purchase  the  present  tolls  and  duties  payable  for 
^*  navigating  upon  the  river  Thames  westward  of  London  Bridge, 
**  within  the  liberties  of  the  city  of  Londom  and  for  laying  a  small 
*<  toll  in  lieu  thereof,  for  the  purpose  of  more  effectually  complet- 
^*  ing  the  said  navigation ;  and   for  other  purposes."    The  act 
states,  that  great  expences'have  been  already  incurred  by  the  city 
:fbr   improving  the  navigation  under  the  14G.  3.;  that  further 
sums  of  money  were  necessary  to  be  laid  out,  over  and  above  the 
annual  expences  ;'  and  it  enables  them  to  purchase  lands  and  the 
several  toUs  and  duties  collected  for  the  navigation  of  barges,  and 
£oir  horses  drawing  the  same  ;  that,  immediately  after  the  purchase 
«f  such  tolls  and  duties,  those  tolls  and  duties  should  cease ;  and 
Jthen  it  enacts,  that  *<  in  consideration  of  the  great  charges  and 
^*  expences  the  said  mayor,  &c.  will  be  at  in  improving  and  com- 
*'  pieting  the  said  navigation,  and  for  keeping  the  works  in  repair, 
^<  and  in  purchasing  the  tolls  and  duties  now  collected  and  taken 
*<  for  barges  and  other  vessels  navigating,  and  for  horses  drawing, 
^*  Sec.  it  shall  and  may  be  lawful  to  and  for  the  mayor,  &c.  to  take 
*'  for  all  barges,  &c.  which  shall  be  navigated* upon  the  said  river 
^  *  between  London  Bridge  and  the  City  Stone  above  Staines  Bridge 
^*  (except  as  is  herein-afler  mentioned),  such  sums  of  money  m 
^  *  the  nature  of  a  toll  or  duty  as  the  said  mayor,  &c,  shall  think 
^  *  proper,  not  exceeding  the  tolls  and  duties  herein-after  men- 
^'tibned."     It  then  stated  the  tolls  which  might  betaken  from 
^^^ndon  Bridge  to  several  other  places  up  the  river  as  far  as  Stainesi  • 
^UDongst  others  to  //.,  2d.  per  ton ;  to  Staines  and  upwards,  4rf.o«r 
^^m.     It  also  gives  the  city  power  to  collect  the  tolls  where  they 
^leaae.r    It  then  requires,  that  "  an  account  of  the  said  toUs  and 
,*  *  duties  granted  by  the  act  he  annually  laid  before  parliament  J*    ft 
.^lien  recites,  that  the  money  to  be  collected  by  the  receipt  of  the 
^^lla  or  duties  to  be  made  payable  by  virtue  of  this  act  will  not 
\>e  sufficient  for  the  purpose  of  the  act  and  of  the  14G.S.  &c. 
sind  theniWves  power  to  the  city  to  raise  money  upon  the. security 
^f  the  tolb.  -*-  In  support  of  the  order  of  Sessions  it  yraa  CQiSi« 
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tended*  Ist,  The  corporation  of  London  are  in  the  eye  of  the 
law  the  occupiers  of  this  property,  and  are  therefore  liable  to  be 
rated  for  it.  2dly,  The  subject-matter  is. rateable.  And  Sdly, 
The  tolls  in  respect  of  which  the  defcndantsf  are  rated  became  due 
within  the  hamlet  of  H,  -r  On  the  other  side  it  was  contended, 
1st,  That  the  defendants  were  not  rateable  at  all  for  this  property. 
2diy,  That  they  were  not  rateable  in  H.  —  Lord  Kenton  C.  J. 
From  the  time  when  I  first  read  this  case  to  the  present  moment, 
I  confess  I  have  had  no  doubt  on  this  Question.  It  appears  that 
some  years  ago  Sir  W.  D,  was  seised  of  a  close  called  TheBarge' 
vmy^  and  from  persons  who  passed  over  it  he  received  toUa ;  it 
afterwards  became  necessary  for  the  city  of  London^  as  conserve 
ators  of  the  river  Thames^  to  get  possession  of  this  barge-way, 
lying  in  H» ;  and  accordingly  they  acquired  the  ownership  and 
possession  of  this  land  by  virtue  of  the  act  of  parliament  17  G.S. 
c.  18.  It  seems  to  me  that  the  difficulty  which  has  been  made  has 
arisen  from  not  considering  vohat  is  rated;  it  is  not  a  rate  on  the  tolls, 
but  the  close  of  land  called  <<  The  Barge-way"  and  /'  The  Toll- 
gate.'*  Now  the  questions  are,  first.  Whether  this  propertr  is  or 
18  not  rateable  ?  and,  secondly.  Who  should  be  rated  u>r  it  ? 
First,  tlie  subject-matter  of  the  land  is  real  property ;  it  is  land, 
tenement,  or  hereditament ;  and  it  is  liable  to  be  rated*  unless  it 
be  so  circumstanced  that  .there  is  no  occupier  on  whom  the  rate 
(ii)^n/«,pl.l88.  can  be  imposed ;  as  in  Lord  Amherst  v.  Lord  Somers  (a)»  the  case 
(6)^nie,pl.i57.  of  iS^.  LuMs  HospUal  (b)f  &c.    But  here  the  city  of  London  are 

the  occupiers ;  for  the  case  expressly  states  that  Spencer's  interest 
is  confined  to  the  herbage  and  pasturiu;e ;  and,  tnerefore,  if  any 
injury  were  done  to  the  soil,  the  defencumts  might  maintain  tres- 
pass ibr  it.  Where  there  is  no  actual  possession  in  another  per- 
son, the  possession  follows  the  property.  It  is  not  necessary  that 
there  should  be  a  manual  occupation  every  day ;  as  in  the  instance 
of  the  waste  of  a  manor,  for  injuries  done  to  which  the  lord  of  the 
manor  may  bring  trespass.  And  in  this  case  there  Is  no  doubt 
but  that  the  city  of  London  are  in  the  actual  occupation  of  this 
propertv,  for  persons  navigating  on  the  river  pay  them  for  the 
right  of  passing  along  the  towing-path.  It  is  not  necessary  ibr 
us  to  say  how  much  the  city  should  be  taxed  in  one  parish,  and 
bow  much  in  another ;  it  is  sufficient  for  us  to  say  that  tbey  have 
the  inheritance  and  ownership  of  the  soil,  which  is  the  subject- 
matter  of  the  rate  :  if  they  be  rated  too  much,  their  remedy  is 
by  appeal  to  the  Sessions.  —  Buller  J.,  after  observing  tiiAt  the 
thing  rated  was  the  barge-way  and  toll-gate,  said,  uat  there 
were  two  questions ;  the  one.  Whether  the  Uiing  rated  is  or  is 
not  in  its  nature  liable  to  be  rated  to  the  poor?  the  other, 
Whether  it  is  exempted  on  account  of  the  use  to  which  it  is 
applied  ?  With  respect  to  the  former,  it  is  an  interest  ia  the 
soil,  lying  in  H.,  in  respect  of  which  they  take  tolls,  some  of  them 
payable  in  that  dbtrict,  and  some  in  other  parts.  It  is  notneces* 
s^iry  for  us  to  determine  whether  they  are  hable  to  be  called  on  in 
ibis  dbtrict  for  a  proportion  of  the  tolls  arising  on  one  entire 
voyage  from  London  to  Staines  ;  it  is  sufficient,  for  the  decision  of 
this  case,  that  some  of  the  tolls  are  due  for  navigating  to  H.  If 
tolls  were  to  be  divided  for  the  purpose  of  ratmg  them  io  diffneiit 
parishes,  it  would  create  great  confusion  ;  but  it  has  b%i  settled 
in  a  variety  of  cases,  pacticuiarjy.ia  Rex  v.  The  Aire  mnd  Gdin 
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N^nmiion  (a),  and  Rex  t.  Cardmgiam  (6),  that  the  party  is  to  be  (a)Anu,^l\sa. 
ratea  for  tolls  where  they  become  due.    The  Court,  in  deciding  {b)AfUetpln2. 
those  cases,  proceeded  on  the  principle,  that  the  owners  were 
not  entitled  to  receive  the  tolls  till  the  vessels  arrived  at  a  certain 
place ;  and  where,  those  tolls  are  due,  there  the  party  is  rateable. 
It  is  immaterial  in  what  place  they  are  received  ;  for  if,  in  this  case, 
the  defendants  received  them  at  Guildhall,  they  could  not  be 
rated  for  them  in  London,  but  at  H;  where  they  became  due.    As 
to  the  other  question,  the  defendants  are  in  possession  of  this 
property,  and  are  therefore  primdjacie  liable  to  be  rated  for  it ;  if 
they  be  entitled  to  any  exemption,  it  is  incumbent  on  them  to 
show  it.    Now  it  has  been  objected  that  they  are  not  liable  to  this 
rate,  because  they  hold  it  on  a  public  trust ;  but,  in  the  first  place, 
it  does  not  appear  to  be  the  case  of  a  trust  at  all ;  and  if  it  did, 
perhaps  the  consequence  contended  for  would  not  necessarily 
follow.    Before   this  act  of  parliament  passed,  the  defendants 
were  the  conservators  of  the  river  Thames  ;  now  we  are  not  suf- 
ficiently informed  by  this  case  whether  they  were  or  were  not 
under  any  obligation  to  cleanse  and  repair  the  river ;  and  if  they 
were,  this  act  was  passed  in  ease  of  their  burden ;  but  whether 
they  were  or  not  is  perfectly  immaterial,  for  they  are  found  in 
possession  of  this  property  which  is  rateable,  and  it  is  not  stated 
negatively  that  they  are  not  the  beneficial  owners  of  it. — Grose 
J.     Hie  question  before  us  is  not  whether  or  not  the  city  of 
London  is  rated  too  high,  but  whether  they  are  properly  rated  for 
that  which  \b  the  subject  of  the  rate.     Now  the  rate  is  on  the 
barge-way  and  toll-gate  ;  and  it  appears  from  the-  case  that  the 
soil  is  in  the  defendants,  and  not  leased  out,  as  it  was  in  Rex  v. 
mloUiffb  (c) ;  the  soil  therefore  remaining  in  them,  they  are  pro-  (c)Anu,^\AS7, 
perly  assessed  for  it.    The  next  consideration  is,  'VIHiether  the 
city  of  London  is  rateable  in  this  district  ?    It  is  stated  in  Uie 
case  that  ^.  per  ton  is  due  for  goods  landed  at  H, ;  something 
therefore  is  rateable  to  the  poor  in  this  place ;  and  if  we  were  to 
cLetermine  that  the  defendants  are  not  liable  for  that  in  //.,  we 
should  IB  effect  overturn  the  case  of  Rex  v.  Cardington.  (d)    The  ((/)^iUe,pl.i72. 
renrMiining  question  is.  Whether  the  city  of  London  are  trustees  of 
this  property  for  the  benefit  of  the  public  ?  On  this  I  confess  I 
liad  some  doubt  at  first,  but  the  manner  in  which  my  brother 
3ui>lxr  has  put  this  question  removes  all  difficulty ;  for,  finding 
%he  defendants  in  possession  of  some  property,  and  that  property 
rateable,  they  should  have  shown  that  they  were  trustees  for  the 
puUic :  hut  not  having  done  so,  they  must  be  rated  for  it.  — 
Hate  confirmed. 

197.  Rex  V.  St.  Mary  the  Less  (e),  M.  T.  S2  G.  S.  4  T.  22.477.  A  house  and 
^— -  JS.  appealed  against  a  poor-rate,  in  which  he  was  assessed  for  garden,  one 
^  house  and  garden  at  24/.  a  year.    In  Aumst  1783,  the  appellant  ^^^,^^ 
S>ttr<dia8ed  the  premises  for  885/.  and  afterwards  repaired  the  ^^d^f or  amuse- 
;  but  neither  he  nor  any  other  person  has  since  such  pur-  rneru,  another 
inhabited  or  resided  in  the  dwelling-house,  except  as  here-  room  for  keep- 
mentioned,  but  the  keys  of  the  house  always  remained  in  his  ^°g  lumber  in, 
mmstody.  .The  appellant  resides  part  of  his  time  in  his  prebendal-  ^'^  ratable 
lioaae  in  the  collie  at  D. ;  during  which  residence  he  firequently  ..  see^x  « 
^bv  bis  own  amusement  uses  a  throw  or  lathe,  and  other  turning  Aberystwith, ' 
iiMtnunents,  in  one  of  the  rooms  of  the  dwelling-house  in  question  pot/,  pU  224« 
^^i  an  hour  or  two  in  a  day^  and  has  three  c&ura.  and  a  \sb\Q  m 
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that  room ;  on  many  of  those  occasions  he  has  been  attended,  by  a 
whitesmith  and  cutler  to  sharpen  his  tools,  and  assist  him  in  niB 
work ;  occasionally  in  the  Winter  season  there  has  been  a  fire  in 
that  room,  and  in  another  of  the  rooms  he  has  frequently  kept  com 
for  his  horse ;  and  these  two  rooms  have  been  so  used  occasionally 
in  the  course  of  the  present  year.  The  appellant  occupies  the 
garden,  and  keeps  a  gardener  to  take  care  of  that  and  another 
garden.  And  it  was  proved  on  tlie  part  of  the  appellant,  that  the 
garden  in  question  was  worth  40«.  a  year,  at  which  rate  he  was  wil- 
ling to  be  rated  for  the  same.  The  gardener  sometimes  puts  his 
flower-pots,  shrubs,  &c.  and  some  of  his  working  tools,  into  another 
part  of  the  dwelling-house,  where  other  lumber  belongmg  to  the 
appellant  is  also  sometimes  put  by  his  servants :  but  no  person  has 
ever  slept  or  lodged  in  the  dwelling-house,  nor  has  any  nousehold 
furniture  (except  as  above)  been  kept  therein  since  the  appellant 
purchased  the  premises ;  except  that  the  appellant  has  out  of 
charity  permitted  a  poor  man  and  his  wife  to  occupy  and  live  rent 
free  in  the  kitchen,  between  which  and  the  rest  of  the  house  the 
door  communicating  was  stopped  up.  The  stable  has  not  been 
occupied  for  any  purpose  whatever  for  upwards  of  two  years^  and 
has  been  for  that  time  unfit  to  be  used  as  such :  but  the  iqipelhut 
in  the  hunting  season  of  the  years  1787,  1788,  and  1789^  osade 
'  use  of  it,  and  a  small  yard  annexed  to  it,  as  %  kennel  for  his 
hounds.  It  further  appeared,  that  about  five  years  ago  a  person 
offered  to  take  the  premises  in  question  for  25/.  a  year,  which  was 
refused.  —  The  Court  was  of  opinion  that  he  was  properly  rated 
for  the  whole  house. 
Thetollsarising  198.  Rex  v,  Salter s  Sluice  Navigation  {a),  T.  T.  39  G.  5. 
from.a  naviga-  4  T.  R*  730. —  The  case  :  In  that  part  of  the  parish  of  S.  which 
tion  which  are     jg  within  the  isle  of  £Yy,  a  certain  sluice  was  erected  in  the  year 


MroV^hV "     ^^^'  ^*"®^  ^-  ^^^^^^*  ^^  ^^  supported  bv  the  corporation  of 

the  Bedford  Levely  as  a  work  of  drainage  only,  across  a  navigable 
plied  to  public     river  called  the  river  M,  to  prevent  the  water's  running  down  the 


ment  to  be  ap- 


puriMsestwre  not  gaid  river,  and  to  turn  the  same  down  a  new  cut,  called  iif.  In 
rateable  to  the  ^^  yg^j.  1753,  it  was  found  necessary  to  apply  to  parliament  for 
^Q«-  ^    an  act  to  ipiprove  the  navigation  of  the  river  N, ;  and  accordingly 

&u^t«^*  "  '**  ^^^  ^^^^  ^^  ^:  ^*  ^^  *^'  ^*®  obtained  for  improving  and  pire- 
anu  pi.  101.      serving  the  navigation  from  Salter's  Load  Sluice  in  Nar/blk  to  S. 

Sluice,  &c. ;  in  which  certain  tolls  were  made  payable  at  the  said 
Sluice, '  in  the  parish  of  S,,  by  every  person  who  should  carry  or 
convey  any  goods  through  it  up  or  down  the  river.  The  tolla  are 
collected  at  the  sluice  by  an  officer  resident  there,  and  appointed 
by  the  commissioners  under  that  act ;  and  they  are  by  the  said 
act  vested  in  the  commissioners,  and  directed  '^  to  be  applied  and 
'*  disposed  of  for  the  several  uses  and  purposes  of  the  said  acC|  and 
*'  to  no  other  use  or  purpose  whatsoever.'*  The  commissiooen  have 
borrowed  upon  mortgage  of  the  said  tolls,  with  other  tolla  ariaine 
upon  the  said  navigation,  10,000/. ;  eight  years'  interest  of  which 
is  now  in  arrear.  The  tolls  arising  from  such  navigation  amount 
to  !]0l»  per  annum.  —  Lord  Kenyon  C.  J.  delivered  the  opinion 
of  the  Court :  It  is  not  sufficient  to  point  out  property  .witbrn  the 
parish,  in  order  to  show  it  is  rateable  to  the  poor ;  but  there  must 
also  be  some  person  or  persons  in  the  beneficial  occupation  of  it: 
I  say  personSf  because  corporations  may  unquestionably  be  rated, 
though  it  was  once  thrown  out  by  Yolfi  J.,  that  they  could  not. 
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Now  111  the  present  case  there  is  property*  which  is  the  subject  of 
a  rate ;  but  there  is  no  occupier  of  it.  The  trustees  have  a  bare 
naked  trust,  not  coupled  with  any  interest^i  If  any  interest  re-i 
suited  either  to  the  commissioners,  or  to  the  owners  of  the  adjoining 
land,  afler  the  public  purposes  of  the  act  were  answered,  these 
tolls  might  have  been  rated.  But  it  is  admitted,  that  all  the 
money  which  is  collected  under  this  act  of  parliament  must  be  ex- 
pended for  the  purposes  of  the  act ;  and  therefore  upon  the  ground 
upon  vij^kh  the  Court  proceeded  in  Rex  v.  St.  Lukes  Hospital (a)^  (a)Anu,^llS7. 
namely,  that  there  was  no  occupier,  these  commissioners  are  not 
liable  to  be  rated.  This  case  is  distinguishable  from  Rex  v.  The 
Dock  Company  of  Hull  (A),  Rex  v.  The  Mayor  y  S^c.  of  London  (c),  {b)Ante,^\,\M, 
and  all  the  other  cases  mentioned  in  the  argument,  on  the  ground  (c}^n/«,pl]96. 
I  have  stated,  that  the  commissioners  are  mere  trustees  to  super- 
intend the  execution  of  this  act,  without  any  personal  advantage. 
In  the  Hull  case  the  owners  of  shares  received  great  profits ;  and 
in  the  Hampton^  fVick  case,  there  was  a  surplus  value  of  the  land 
beloogiog  to  the  corporation  of  London,  which  was  rateable  in 
their  hands.  —  Rate  quashed.  • 

199.  Rex  V.  White  (d),  T^T.  32  G.  S.  4  T./J.  771.  — S.  W.y  Ship$^ndtt^ 
if.  IF.,  /.  L.,  r.  L.,  W,  C,  72.  Z).,  and  W.  S.,  inhabitanto  in  the  in  trade  tare  rmtf 
parish  of  Si, «/.,  appealed  against  a  rate,  alleging  that  neither  they  able  to  the  poor; 
or  either  of  them  had  any  property  liable  to  be  rated,  &c.  It  fu^^^u^  ^^ 
ippeared  on  the  rate  that  it  was  a  rate  of  Id,  in  the  pound  on  neyoutatinter- 
ul  lands,  and  3d,  for  every  100/.  of  personalty .  It  was  proved  that  it  est,  officers  and 
ras  usual  in  that  parish  to  rate  the  inhabitants  towards  the  relief  sailors  pay,  and 
>f  the  poor  for  their  personal  property  within  the  parish,  in  the  fol-  ^^  ^'^"^^^ 

owing  proportion,  viz.  on  a  calculation  that  every  100/.  of  which       '  *  "*  *  j  •„ 
.K»,  .*^  '  ij«i  ••.  !•'•  1       customs  and  in 

iny  inhabitant  was  possessed,  did  or  might  produce  interest  to  the  ^^^q  are  not. 

unount  of  3/.  per  annum,  such  interest  at  3/.  per  cent,  per  annum  ,^\  ^^  ^^  ^^ 
leiK  considered  as  a  test  of  the  ability  of  such  person  ;  and  such  jones,  pou, 
lereon  is  charged  in  the  sum  of  Id.  for  each  pound  of  such  sup-  pi.  219.  Rex  v. 
loaed  interest.     That  it  was  usual  also  within  the  parish  to  rate  all  Ambleside, 
officers  in  the  army,  navy,  customs,  or  excise,  being  inhabitants  of  J^*^*  pi*  230. 
he  parish,  according  to  a  supposed  ability  arising  from  their  seve-  of^Sussex^noST 
al  and  respective  salaries.     S.  W.  was  rated  according  to  the  p],  ^99, 
»roportion  before  stated  in  the  sum  of  13,500/.  for  his  personal 
iroperty,  which  consisted  of  certain  ships  or  vessels  employed  in 
airying  on  the  Nexvfoundland  trade  from  the  port  of  Poole,  in  the 
lariah  of  St,  J,,  in  the  town  and  county  of  Poole,  and  monies 
€sted  on  real  securities,  the   lands  on  which   the  same  were 
harged  lying  out  of  the  parish  of  jS^  J.    A,  W.,  widow,  was  as- 
caird  for  a  personal  property  within  the  parish  in  the  sum  of 
OOOt.  according  to  the  proportion  before  stated ;   such  personal 
joperty  consisting  of  principal  money  to  that  amount.    J.  L,  was 
ated  for  his  personal  property  in  the  sum  of  200/.     He  was  col- 
sctor  of  the  customs  payable  at  the  port  of  Poole ;  he  had  no 
^rsonal  property,  except  his  salary,  payable  to  him  as  such  col- 
ector,  and  which  he  received  by  an  order  of  the  commissioners  of 
lia  Majesty's  customs,  in  the  parish  of  St.  J,     T,  L,  was  assessed 
cyr  his  personal  property  in  the  sum  of  100/.     He  was  a  captain  of 
Hm  Majesty's  navy,  and  had  no  other  personal  property  but  his 
%mjt  as  captain  in  the  navv,  which  was  paid  to  his  agent  in  London 
'  his  use,  and  the  household  goods  and  furniture  of  the  house  in 
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which  he  lived  in  the  parish  of  Si. ./.  W.  C.  was  rated  for  his  per- 
tonal  property  in  the  sum  of  100/.  He  was  a  clerk  to  a  merchant 
then  an  inhabitant  o(  the  parish,  and  had  no  personal  property 
except  his  pay  as  such  clerk,  and  which  he  received  from  a  mer- 
chant in  the  parish.  R.  D.  was  rated  for  his  personal  property  in 
the  sum  of  100/.  He  was  master  of  a  merchant-vessel  tmding  from 
the  port  of  Poole  to  other  parts,  and  had  no  personal  property  but 
his  pay,  which  he  earned  as  such  master  of  a  vessel,  and  whi^  he 
received  in  the  parish  of  St. «/.  fV.  S.  was  rated  for  hi^p^reonal 
property  in  the  sum  of  SOO/. ;  such  personal  property  consisting 
of  stock  in  trade  as  a  shopkeeper.  —  Lord  Kenyon  C.J.  This  is 
a  question  of  great  difficulty,  and  of  vast  importance  to  the  public. 
The  statute  oF Elizabeth  was  passed  to  enforce  (what  are  called) 
duties  of  imperfect  obligation.  For  it  was  a  duty,  before  that  sta- 
tute was  made,  to  relieve  the  poor  and  necessitous.  And  the  pro- 
visions of  that  act  were  adapted  to  the  inforcing  of  those  duties  in 
the  only  way  in  which  they  could  be  inforced,  namely,  by  raising 
a  fund  from  nprsons  who  are  deemed  competent  to  pay  it ;  and  in 
the  case  in  mtlstrode  it  was  said,  that  the  rate  should  be  on  per- 
sons in  respect  of  visible  property,  locally  situated  within  the 
'>j^/i/tf,p).i3G.  parish,  (a)    Then  apply  that  rule  to  these  cases.     First;  as  to  the 

ships,  I  think  that  they  are  rateable ;  this  parish  is  their  home,  and 
(6)*26G.3.c.60.  must  be  SO  considered  for  the  purposes  of  the  register  act.  (b) 

With  regard  to  the  money  lent  on  real  securities,  I  think  that  it 
cannot  be  rated  ;  for  it  is  stated  that  the  money  was  lent  by  per- 
Monies  lent  on  sons  out  of  this  parish  on  landed  securities  elsewhere.  This  there- 
lands  lying  out  f^^e  is  not  personal  property  in  the  parish  ;  and  I  am  not  prepared 
j^J'^P*?^"*''  to  obviate  the  difficulty  of  such  a  person  residing  in  two  parishes. 
fgf^.j  In  the  act  of  parliament  which  imposes  a  tax  on  horses  and  ser- 

vants, the  legislature  have  guarded  against  this   difficulty*,  by 
directing  the  person,  liable  to  the  duties,  to  give  an  account  t|dhe 
.  collector  of  the  number  for  which  he  pays  in  any  other  pamh : 
but  there  is  no  such  provision  for  this  case.     I  have  doubted  a 
great  deal,  in  the  course  of  the  argument,  on  the  case  of  the  per- 
son rated  for  1000/.  in  specie :  but  the  inclination  of  my  opinion 
is  that  she  is  rateable  for  this,  because  it  is  stated  to  be  property 
within  the  parish,  and  -it  may  be  productive,  if  the  owner  choose. 
Household  fur-  For  the  same  reason,  I  think  that  the  household  furniture  is  Hot 
qiture  not  rate-  rateable,  because  it  produces  nothing;   the  party  might  as  well 
able  to  the  poor,  jj^^^  ^^^^  ^^^^^  ^^^  j^j^  clothes:  for  a  house  indeed  the  occupier 

must  be  taxed,  because  the'  legislature  have  said  so  in  express 

terms*    The  case  of  the  stock  m  trade  is  admitted  to  be  ratcsible. 

But  the  cases  of  the  salaries  have  been  long  at  rest  t  those  are  not 

the  subject  of  a  rate.  —  Buller  J.  I  concur  with  my  Lord  in  all 

the  points,  except  that  relative  to  the  1000/. :  for  which  I  think 

Money,  if  up.     the  owner  is  not  rateable.     The  reason  for  which  it  was  admitted 

productive,  is     that    household    furniture    is    not    rateable,    namely,    because 

SedvidoLord     '^   ^^^  "®*  produce  any  profit,    must  also  govern  this:  it  is 

renyon*s  ob-      Stated  that  the  owner  has  it  in  hard  money,  and  therefore  w< 

serration  on  tiiis  n^^st  take  it,  upon  this  State  of  the  case,  that  it  does  not  produo 

point  in  Rex  v.    profit.    In  the  next  place,  I  am  of  opinion  that  money  is  not  rate 

^^oJ*^**'         able  within  this  act  of  parliament.    The  legislature  could  n 

P  *  ^-  intend  that  inquiry  should  be  made  as  to  every  guinea  which 

man  has  in  his  pocket.    If  the  rate  be  confined  to.  visible  propert 
yielding  profit  m  the  parish,  there  will  be  no  difficulty  in    '* 
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to  that  rule;  but  it  will  be  dangerouB  in  the  extreme  to  extend  it 
fjuther,  and  to  look  into  every  man's  bureau  to  see  what  money  he 
baa  there.  But  at  all  events  I  think  this  person  cannot  be  rated 
for  the  reason  first  given.  — •  Gross  J.  I  have  no  difficulty  upon 
the  question  respecting  the  ships ;  thev  are  rateable  like  stock  in 
trade.  But  the  party  cannot  be  rated  for  the  money  at  interest. 
An4  as  to  the  1000^.  not  at  interest,  I  have  had  great  doubts  in 
my  mind.  But,  after  consideration,  I  agree  with  my  brother 
BuUeTf  that  the  legislature  did  not  intend  to  rate  money.  The  act 
of  parliament  has  enumerated  all  the  different  species  of  property 
which  should  be  the  subject  of  a  ra^,  but  has  omitted  money. 
Besides  which,  considering  how  much  this  statute  has  been  at  dif- 
ferent times  discussed,  and  that  it  has  never  been  held  that  money 
is  rateable  under  it,  I  am  satisfied  that  this  is  the  true  construc- 
tion of  the  act.  For  though,  generally  speaking,  usage  contrary 
to  an  act  of  parliament  cannot  bind  us  in  construing  it,  the  not 
rating  money  ^ows  what  has  been  the  opinion  of  the  profession 
upon  this  subject. — Lord  Kbnyon  C.  J.  then  Md,  that  he  thought 
there  was  great  weight  in  the  reasons  urged  by  his  brethren' 
as^ainst  rating  money  ;  that  be  had  himself  expressed  great  doubts 
of  his  own^opinion ;  and  that  he  was  therefore  glad  that  that  part 
of  the  rate  would  be  quashed  by  the  opinion  of  the  Court.  And 
on  a  subseqoent  day  his  lordship  mentioned  an  expression  of 
Yaies  J.,  upon  the  subject  of  rating  personal  property,  m  a  case  in 
Hilary  Term  1769*  which  was  not  taken  notice  of  by  Sir  «/.  j9tir- 
roto  in  his  report  of  it :  *'  If  personal  property  be  rateable,  it  is  not 
*'  to  be  done  at  random,  and  to  leave  the  party  rated  to  get  off  as 
''  be  can :  but  the  officer  making  the  rate  must  be  able  to  support 
**  what  he  has  done  by  evidence.  And  no  personal  property  can 
'*  be  rated,  but  the  clear  liquidated  suq>lu8,  after  paying  all  his 
*'  debts*'*  —  The  rate  confirmed  as  to  the  ships  and  stock  in  trade, 
and  amended  as  to  the  other  points. 

200.  Res  V.  Woodtoard  (a),  M.'  T.  83  G.  8.  5  T.  R,  79.  —  The  The  trustcM  of 
c:ase:  Part  of  a  certain  society  of  friends,  called  Quakers,  con-  a  QuaAvri*  metf- 
^titntiog  six  meetings  in  London^  Westminster ^  and  Southxvark,  "^"*u"*^' °^^t 
^nd  by  subscriptions  and  donations  have  raised  a  fund,  which  is  ^  made^y^ 
Applicable  to  the  payment  of  the  rent,  building,  and  repairing  of  pews,  &c.  are 
^sieecing-bouses  belonging  to  their  society.     By  articles  of  agree-  not  rateable  to 
^neqt,  dated  1st  June  1777,  between  S*  and  B.,  the  latter,  in  the  poor. 
<:oiMideration  of  a  lease  to  be  granted  to  them  by  the  former,  (a)  See  Rex «. 
^Mnrenanted  to  build  a  Quakers'  meeting-house,  &c.    On  the  1st  ^S^*  P^^  P^* 
^if  January  1782,  S*  accordingly  granted  a  lease  of  the  meeting-  ^^^' 
douse  in  question,  and  three  adjoining  houses,  to  B.  and  others, 
^or  a  hanqred  and  two  years,  from  March  1780.    By  a  deed-poll, 
^aSed  in  May  1784,    the  lessees  declared  themselves  merely 
^Tastoea»  &c. ;  and  afterwards  by  indenture  of  assignment,  dated 
in  AprU  1787,  assigned  to  other  trustees  in  trust,  and  for  the 
benefit  of  the  society  of  friends,  called  Quakers,  in  London,  &c*, 
C«onapr»ing  Westminster),  and  to  be  conveyed,  assigned,  and  dis- 
(Msed  of  as  the  society  shcmld  direct,  &c.    The  basement  story 
^^f  the  meetiog-house  in  the  rate  mentioned  is  divided  into  a 
>^  umber  of  small  rooms,  one  of  which  is  occupied  by.  a  person 
oalled  a  door-keeper,  whose  business  it  is  to  attend  the  door, 
^when  necessary,  and  keep  the  meeting-house  dean ;  for  which 
mervice  he  has  a  small  yearly  salary :  the  remaining  vparUnenu 
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A  person  em- 
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«he  aliould  have 
a  dwelling  free 
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cept a  bed- 
chamber, and 
her.  family  not 
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arc  either  not  occupied,  or  appropriated  to  die  use  of  poor  per- 
sons maintained  by  the  donations  of  the  people  called  Quakers. 
The  meeting-house  is  solely  appropriated  to  religious  and  cha- 
ritable purposes.  The  trustees,  who  are  the  persons  rated*  do  not 
receive  any  rent  for  the  same;  on'  the  contrary  they  are  sub- 
scribers to  the  fund  for  charitable  donations.  None  of  the  benches 
in  the  meeting-house  are  let,  nor  ijB  any  pecuniary  or  other  advan- 
tage made  thereof.  The  appellants  were  subscribers  to,  and 
frequenters  of,  the  meeting  held  in  the  said  meeting-house ;  and 
warrants  of  distress  issued  against  them  for  payment  of  the  above 
rate.  —  The  Court,  without  hearing  any  arguraenty  said,  that 
it  was  impossible  to  support  this  rate  on  the^trustees  (a),  who  had 
no  interest  in  the  premises ;  bnd  that  though  the  mcetimg'^usc 
might  hereafter  be  applied  to  any  other  purpose,  there  was  no 
occupier  [b)  of  it  at  present,  nor  any  (c)  profit  made  of  it.  —  Rate 
quashed. 

201.  Rex  \.  Field,  E.  T.  34G.S.  5  T.  i2. 587- —  The  case: 
The  appellant  is  assessed  for  a  messuage,  out-house,  and  premises 
at  a  rent  of  30/.  per  annum*  The  messuage  and  premises  were,  on 
the  17th  November  1791,  demised  by  B.D.  to  £.  G^  on  the 
part  and  behalf  of  the  Philanthropic  Society^  of  whiah  he  is  the 
treasurer,  for  three  years  at  the  yearly  rent  of  30/.,  being  the 
actual  value  thereof,  and  Jl,  G.,  by  a  written  agreemeAt  with 
B-  D.y  engaged  to  discharge  all  taxes.  The  society  is  merely  a 
charitable  institution,  supported  by  the  voluntary  contributions  of 
annual  and  other  subscribers  ;  and  has  for  its  object  the  care,  in- 
struction^ and  education  of  the  children  of  convicts.  By  articles 
made  on  the  22d  of  September  1792,  between  £•  G.,  as  trea- 
surer, and  three  vice-presidents  of  the  society  of  the  one  part, 
and  the  appellant  of  the  other  part,  the  appellant,  in  consider- 
ation of  the  wages  therein  agreed  to  be  paid  to  her,  covenanted 
with  them  to  become  the  servant  of  the  society  in  the  capacity  of 
matron  or  mistress,  over  all  such  female  children  as  then  were  or 
thereafter  should  be  under  the  care  and  protection  of  the  society; 
and  to  continue  as  servant  of  the  society  until  her  service  should 
be  determined  as  aftermentioned,  and  that  she,  the  appeiiant, 
would  from  time  to  time  during  such  service  receive  ancf  take 
under  her  care,  and  as  her  apprentices,  if  required,  audi  number 
of  female  children  as  the  committee  of  the  society  shall. dii;^t, 
and  would  to  the  best  of  her  skill  and  ability  teach  and  instruct 
them  in  housewifery :  and  that  she  would  at  any  time  assign  over 
all  or  any  of  such  children  for  the  remainder  of  their  apprentice* 
ship  unto  such  person  or  persons  as  the  committee  should  appoint; 
and  it  was  by  those  articles  further  agreed,  that  the  work,  labour, 
and  earnings,  as  well  of  the  appeiiant  as  of  all  such  children  as 
should  be  put  under  her  care  and  tuition  should  belong  to,  and 
become  the  sole  property  of  the  society,  and  be  disposed  of  as 
the  committee  or  proper  officers  thereof  shall  order.  In  con- 
sideration  of  the  good  and  faithful  services  of  the  appellant,  so 
agreed  to  be  done,  the  treasurer  and  vice-presidents,  on  bdialf 
of  the  society,  agreed  to  employ  the  appellant  as  the  senrant  of 
tho  society  in  the  above  capacity  from  that  day,  and  also  to  pro- 


{a\  Res  f>.  Coromissroners  of  Salter's         {b)  Rex  ».  P.  Waldo,  ante,  pi  l«f. 
Load  Sluice  Navigation, «in/^,  pi.  198.  (r)  Rpbuon  v,  Hyde,  a»/r,pl.  181. 
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vide  for  the  appellant  -  during  such  j^rvice  a  dwelling  free  front 
all  rent,  taxes,  and  charges  whatAever,  together  with  good  and 
sufficient  provisions,  cbals,  and  candles,  and  to  pay  and  allow  her 
for  her  service  wages  after  the  rate  of  20/.  yearly,  by  quarterly 
payments,  during  such  time  as  she  should  continue  in  the  service 
of  the  society  and  act  therein  agreeably  to  her  contract.     The 
articles  further  contained  clauses  for  determining  and  putting  an 
end  to  tifle  agreement  therein  made  on  a  month's  notice  being 
given  on  either  side,  or  an  allowance  by  the  society  to  the  appeU 
lant  o€  three  months'  wages  instead  of  such  notice.   The  messuage 
and  premises  rated  having  been  furnished  at  the  expence  of  the 
society  for  the  purpose,  the  appellant  with  about  thirty  female 
children,  who  were  all  apprenticed  to  her  in  pursuance  of  the 
articles,  have  ever  since  the  execution  thereof  resided  in  the  said 
messuage  and  premises,  and  have  been  maintained  there  at  the 
expence  of  the  society,  and  under  the  appellant's  superintend- 
ance ;  and  they  have  done  no  other  work  than  making,  mending, 
and  washing  their  own  clothes,  and  those  of  a  number  of  boys 
who  were  also  maintained  and  educated  in  other  places  at  the 
expence  of  the  same  charitable  institution.     The  appellant  has  no 
distinct  apartment  for  herself,  but  a  bedchamber  in  the  house, 
and  her  family  is  not  allowed  to  reside  therein.     No  profit  is  de*" 
rived  by  any  body  from  the  labour  of  the  children ;  nor  is  any 
advantage  or  emolument  derived  by  the  appellant  from  her  situ- 
ation, other  than  what  is  stipulated  by  the  artides,  and  herein* 
before  stated. —  Lord  Kenton  C.  J.  The  question  is,  Whether 
Che  appellant  be  or  be  not  the  occupier  of  this  house,  so  as  to 
be  liable  to  be  rated  to  the  relief  of  the  poor  ?     Now,  nothing 
can  be  clearer  than  that  she  is  not  liable,  if  the  facts  stated  be 
attended  to.     A  set  of  persons,  for  the  most  honourable  pur- 
poses, instituted  a  society,  called  the  Philanthropic  Societi^^  in 
order  to  rescue  from  ruin  and  infamy  poor  children  who  arc 
thrown  upon  the  world  without  any  protection.     These  gentlemen 
proposed  to  improve  the  behaviour  and  morals  of  those  children, 
and  to  render  those,  who  without  such  a.ssistanee  would  probably 
prove  a  nuisance  to  society,  useful  and  respectable  members  of 
It.     But  to  accomplish  this,  many  things  were  necessary  ;  a  house 
was  to  be  provided  for  the  reception  of  the  children,  who  were 
to  be  fed  and  instructed  in  it,  and,  as  the  members  of  this  laud- 
able society  could  not  undertake  this  in  person,  it  was  necessary 
lo  find  some  other  person  who  could  superintend  the  whole.     Ac- 
cordingly they  engaged  the  appellant  as  their  servant,  and  stipu- 
lated with   her  that  she  should   receive  and  take  care  of  the 
children,  or  take  them  apprentices,   if  necessary,  and  she  was 
placed  in  this  house  for  the  express  purpose  of  superintending 
this  charge ;  and  in  the  terms  of  the  agreement  she  is  to  be  the 
servant  of  this  society.     It  is  true,  she  is  to  have  an  apartment  in 
^he  house  ;  but  it  is  expressly  provided  that  her  family  is  not  to 
Reside  there.     The  question  arising  from  these  facts  is.  Whether 
^his  person,  so  acting  as  a  servant,  is  to  be  rated  to  the  poor,  as 
^he  supposed  occupier  of  this  house  ?      Questions  of  this  kind 
^^ve  been  made  before,  but  they  have  always  met  with  the  fate 
^hey  deserved.    Thus  it  was  in  the  case  of  St.  Lukes  Hospital (a)^  («)^«/e,p«.i8T. 
^here  Lord  Mansfield  thought  it  too  absurd  a  proposition  to  be 
Mated.     It  said,  however,  in  this  case,  that  the  appellant  was  the 
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the  head  of  this  house :  lo  o^  sense  indeed  she  was  the  head  of  the 
house,  she  was  the  housekeeper  tppointed  to  look  afVer  the  ieconomj 
of  the  house;  but  every  fact  in  the  case  negatives  the  conclusions 
that  it  was  her  house :  she  could  neither  put  in  or  send  out  whom 
she  pleased,  she  acted  entirely  in  a  subordinate  capacity,  subject 
to  the  directions  and  control  of  the  society.  It  might  as  well  be 
said,  that  where  a  person  having  a  coach-house  or  a  laundry  at  a 
small  distance  from  the  mansion-house,  permits  the  cotchman  to 
live  in  the  one,  or  a  dairy-maid  in  the  other,  those  servants  should 
be  considered  as  the  occupiers  of  those  tenements  so  as  to  be 
rated  for  them.  This  case  appears  so  clear  to  me,  that  I  am  sur- 
prised that  the  justices  at  the  Sessions  should  have  entertained 
any  doubt  upon  it.  —  Buller  J.  One  of  the  arguments  is  found- 
ed on  the  construction  of  this  act  of  parliament:  the  counsel 
have  endeavoured  to  make  a  distinction  between  inAo^f/aitl*  and  o^ 
cupiers;  and  it  has  been  contended,  that  the  word  *<  inhabit '''is 
in  legal  import  more  comprehensive  than  '*  occupy :''  it  was  used 
in  this  statute  to  signify  persons  who  are  not  occupiers.  But  that 
argument  proves  too  much ;  for  inhabitants,  according  to  Lord 
(a)  2  Inst.  70S.    Coke's  reading  on  the  statute  of  bridges  (a),  includes  persons  who 

have  estates,  though  living  elsewhere.  But  I  think  that  the  word 
**  or "  in  this  statute  should  be  read  **  and ; "  the  four  terms 
'<  inhabit,  hold,  occupy,  or  enjoy,"  being  used  to  express  the 
same  thing.  Then  the  true  question  is,  Whether  or  not  the  ap- 
pellant be  an  occupier  ?  It  is  said  that  she  is;  for  that  an  occu- 
pier is  the  person  in  the  possession  of,  and  having  the.  control 
over  the  house.  Then  try  this  case  by  that  definition :  If  it  be 
sufficient  to  live  in  a  house,  that  equally  applies  to  every  resiant 
and  to  every  servant :  then  as  to  the  control,  the  appelant  ia  a 
mere  servant,  she  was  hired  as  such,  and  is  liable  to  be  disnussed 
at  an  hour's  notice ;  for  though  three  months'  notice  was  to  be 
given  by  either  party,  the  society  might  have  turned  out  this 
servant  immediately  on  giving  her  three  months'  wages  in  advance. 
The  articles  of  agreement  are  merely  personal,  and  give  the  ap- 
pellant no  interest  in  the  bouse,  which  was  to  be  applied  to  cer- 
tain specific  purposes.  The  society  indeed  agreed  to  provide. her 
with  a  dwelling,  but  that  dwelling  is  a  mere  lodging.  The  case 
states  that  she  has  no  distinct  apartments  in  the  house  but  a  bed- 
chamber ;  and  if  that  were  sufficient  to  constitute  her  the  occupier, 
every  maid-servant  would  be  equally  the  occupier.  A  person  so  situ- 
ated is  only  a  servant,  and  not  an  occupier  in  the  legal  or  common 
acceptation  of  the  word.— -Grose  J.  The  question  intended  to 
be  submitted  to  us  was,  Whether  or  not  the  appellant  be  the  oc- 
cupier of  the  house  in  question  within  the  meaning  of  this  act  of  '^ 
parliament ;  and  from  the  different  words  used  in  this  statute  the 
legislature  only  meant  that  beneficial  occupiers  should  be  rated.  ^ 
This  person  is  rated  as  having  the  beneficial  occupation  of  sl^ 
house  of  sol.  per  annum.  But  it  appears  by  the  case  that  die  u 
a  mere  servant,  that  she  only  receives  20l.  a  year  for  wages*  anc 
that  she  may  be  turned  out  of  this  house  at  a  minute's  warning- 
—-Rate  quashed. 
The  lessee  of  a  202.  Rex  v.  Parrot  {«),  E.  T.  S4  G.  3.  5  T.  R.  598.  —  The  < 
coa/.mmf  18        j^g  appellante  are  in  possession  of  the  colliery,  for  which 

(o)  8m  \Uil  V,  Bcd^woTth,  ftoti^  ^  918. 
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are  rated,  under  a  lease  from  A.  and  F.    That  lease  has  been  lost,  liable  to  be  rated 

and  parol  evidence  was  given  of  its  contents.    The  lessees  were  ^  ^^  poor, 

bound  by  covenant  to  work  the  coUiery,  and  they  were  bound  ^^^^8^  ^^  <^ 

to  pay  to  A.  and  F.  a  sixth  part  of  the  money  produced  by  the  sale  J?""*  "??«>?» 

of  the  coals  got  from  the  colliery  without  any  deduction  on  ac-  "*'"*' 

count  of  the  expence  of  working.    It  was  proved  that  upon  an 

average  of  the  last  three  years  the  appellants  had  paid  3001/.  I5s.7^. 

to  A.  and  F.>  as  the  sixth  part  of  the  money  produced  by  sale  of 

the  coals  got  from  the  colliery  during  that  time ;  that  upon  an 

average  of  the  expence  of  working  the  colliery  for  the  last  three 

years,  including  the  sums  paid  to  A.  and  F.y  the  appellants  had 

lost  two  farthings  and  half  a  farthine  on  every  ton  of  -coals  got 

from  tbe  colliery.    That  the  colliery  had  always  been,  and  still  is, 

a  losing  adventure  from  the  time  of  its  being  first  taken  by  the 

appellants.     That  they  must  have  known  that  it  would  be  a  losing 

adventure  at  the  time  when  they  took  it ;  and  their  inducement 

for  taking  it  was,  that  when  they  had  worked  out  the  coal  in  this 

colliery,  they  would  be  able  to  get  at  coal  of  their  own,  which  was 

adjotmng  to  it ;  and  that  this  was  a  cheaper  way  of  getting  at  it 

than  any  other  which  they  could  have  adopted.  —  Lord  Kenyon 

C.  J^It  is  said  that  this  burden  is  to  be  laid  where  the  benefit 

arises ;  but  that  rule  cannot  hold  in  a  variety  of  instances  that 

might  be  put.    Suppose  a  landlord  makes  so  hard  a  bargain  with 

his  tenant,  that*  the  latter  derives  no  benefit  from  the  farm,  must 

not  the  tenant  be  rated  to  the  poor  ?  The  landlord  certainly  is  not 

liable*     This  case  differs  from  that  of  Rotols  v.  Gell in  this  respect; 

that  was  the  case  of  lead-mines^  which  are  not  rateable  under  the 

statute  of  Elizabeth ;  and  there  the  question  was.  Whether  or 

not  the  lessee  were  rateable  for  certain  annual  profits  which  he 


without  any  risk  on  his  part  ?  Of  the  decision  in  that 
case  it  is  not  necessary  for  me  to  say  any  thing  at  present :  I  will 
form  my  opinion  upon  that  question  when  it  arises  again.  But 
here  the  property  is  rateable  under  the  express  words  of  the  stat. 
4S  £Us.&2.  It  appears  in  this  case  that  there  has  been  a  clear 
profit  of  1000/.  a  year  since  the  lease  was  granted  ;  and  the  ques- 
tion iSy  Whether  the  appellants,  who  are  the  occupiers  of  these 
mines,  which  it  is  admitted  are  rateable  property,  are  or  are  not 
liable  to  be  rated  in  respect  of  this  property  ?  Their  objection  is 
thai  they  have  made  an  unprofitable  bargain  with  the  lexers :  but 
we  eannot  examine  into  that ;  it  being  sufficient  to  make  them 
liable*  that  they  are  the  occupiers  of  rateable  property.  — • 
Buu«br  J.  If  the  property  be  rateable,  and  the  par^y  rated  be  in 
the  occupation  of  it,  we  cannot  examine  any  farther,  and  inquire 
whether  or  not  the  tenant  has  made  an  unprofitable  bargain.  — 
Rate  confirmed. 

aOS.  Rex  V.  Dursley  (a),  M.  T.  35  G.  3. 6  T.  R.  53.  —  J.  H.  ap-  The  circum- 
peeled  against  a  poor  rate  made  for  the  parish  of  2>.  upon  the  stances  under 
ground,  that  T.  T.,  T.  M.,  J.  and  E.  W.y  W.  P.,  T.  and  AT.,  and  which /Hrnwna/ 
several  others,  without  naming  them,  were  not  rated,  for  their  SlTto  the  ^r' 
^oods,  stock  in  trade,  and  personal  effecU;  and  the  Sessions  being  *^  ' 

^f  opinion  that  stock  in  trade  and  personal  pronerty  ought  to  Imve  aierbornc/  *'* 
been  rated,  quashed  tbe  rate,  and  stated  the  following  case:  ;»«/,  pl.221. 
^*  The  usage  has  been  not  to  rate  personal  property  in  the  parisli, 
*•  except  Aat  in  the  parish  books,  from  the  year  1566  down  to  the 
**  present  time,  there  were  entries  from  the  year  1769  lo  \11&i 

N  4 
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*<  iQtitled,  <  Stock  charged/  in  which  several  persons  were  rated 
<<  for  their  stock  in  trade,  who  paid  for  the  same.     Clotliiers  were 
«<  DOt  included  in  this  charge,  nor  have  they  ever  been  rated  for 
*<  their  stock,  nor  was  any  personal  property  rated  before  1769, 
"  nor  since  1775.     T.  T.  and  Co.,  J.  and  E.  fF.,  and  J.  P.  were, 
^  at  the  time  when  the  rate  was  made,  clothiers  possessed  of  visible 
*<  stock  in  trade  in  the  parish  to  the  amount  of  100/.  each.     T.  Af. 
«  is  a  grocer,  and  T.  and  M  mercers,  possessed  of  visible  stock  in 
*<  trade  to  the  amount  of  50/.  each.     Such  respective  stocks  were 
*'  intended  to  produce  a  profit ;  and  from  it  the  parties  did  or 
**•  ought  to  receive  a  profit.     Such  trades  were  sometimes  y^to- 
*^  ductive,   and  sometimes  not.    It  was  not  proved  that  these 
^  parties  made  any  profit  of  their  stock  in  trade,  nor  that  it  was 
**  exclusive  of  their  debts,  nor  that  it  left  a  clear  residue,  nor  that 
**  it  belonged  to  them,  but  from  its  being  in  their  possession.'*  — 
Lord  Kenyon  C.  J.  There  is  no  doubt  but  that  personal  property 
is  rateable ;  but  the  difficulty  in  this  case  is  to  know  for  what  these 
persons  should  have  been  rated.     They  appeared  indeed  in  the 
possession  of  stock  in  trade,  some  to  the  amount  of  100/.,  others 
to  that  of  50/. ;  but  the  justices  at  the  Sessions  have  not  stated 
whether  or  not   this  property  belonged  to  the  several  persons 
whom  the  appellant  wished  to  include  in  the  rate,  or  if  it  did, 
whether  or  not  it  produced  profit,  or  whether  or  not  it  was  liable 
to  incumbrances  equal  to  the  value  of  the  property  itself.    The 
bare  possession  of  personal  property  is,  to  be  sure,  evidence  from 
which  the  justices  may  draw  the  conclusion  that  the  possessor 
should  be  rated  ;  but  here  the  justices,  after  stating  the  possession, 
have  raised  a  doubt  respecting  other  facts  which  they  should  have 
inquired  into,  and  determined  upon.    They  have  raised  a  mist 
which  we  cannot  dispel.    The  facts  are  not  sufficiently  disclosed 
to  enable  us  to  draw  the  conclusion  that  these  persons  ought  to  be 
rated.  —  The  order  of  Sessions  quashed. 
Stock  in  trade,        204.  Rex  v.  Mast,   H.  T.  S5  G.3.  6  T.  i2. 154.  —  T.  Af.,  the 
^'*®|*  ***  ^*^"®     appellant,  was  rated  for  his  mill-house,  mills,  and  lands  adjoining, 
tained  Ts^ate-    *^  ISO/. /9ffr  annum,  which  is  Xhe  real  annual  value  thereof.     At 
able  to  the  poor;  ^^  ^^^^  of  making  the  assessment,  fF.  F,,  as  proprietor,  occupied 
and  every  per-     within  the  parish  a  dwelling-house,  counting-house,  capital  brew- 
son  U  to  be         house,  store-house,  and  other  appendages,  mercbiiot's  yard,  and 
rated  to  the        about  five  acres  of  land  adjoining,  for  which  he  was  charged  in  the 
loth  "present^    rote  at  29/.  per  annum  ;  hut  the  real  annual  value  of  the  house 
value  of  his  es-  ^"^  premises,  in  consequence  of  improvements  made  by  him  was 
ute,  whether       175/.     fF.  F.,  as  proprietor,  also  occupied  in  the  pariah  certain 
that  value  has     lands  called  Short  Lands,  niso  a  homestead  belonging  thereto,  dlso 
i^cIlSs^^'Tu  ^*  ^'  ^  ^'  ®^  '^"^  ^"  Shelpit'Jield,  for  which  he  was  assessed  at  30/. 
o^  improve-"  P^^  annum:  the  lands  called   Short  Lands  were  movXhlOLper 
ment.  annum  ;    the  Homestead  5L  per  annum  ;  and  the  land  in  Skelpk- 

field  SOL  12s.  fyi.  per  annum,  W.  jp.,  as  lessee  for  a  term  of  years, 
occupied  a  farm  called  the  Tythe  Farm,  with  305a.  Or.  Sdp.  o' 
arable  and  pasture  land,  for  which  he  Vas  charged  in  the  asaeas-— 
ment  Kt  2(M.  per  annum,  but  the  farm  and  lands  are  worth  250/.-- 
W.  F.,  in  his  trade  as  a  merchant  was  also  possessed  of  personaCj 
property,  or  styck  in  trade,  visible  within  the  parish,  consisting  0"^ 
coals,  deals,  &c.  yielding  profit,  to  the  value  of  500/.;  tfnd  of  ^ 
considerable  stock  in  trade  in  his  business  of  a  commoD  brew( 
tor  which  stocks  in  trade  or  either  of  them  he  was  not  rated.  G. 
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as  proprietor,  occupied  a  capital  house  and  offices,  with  a  mer- 
chant's  yard,  coke  oven,  lime'^kiJnSp  and  other  convenient  out- 
houses, and  granaries,  for  carrying  on  the  business  of  a  merchant, 
and  for  which  he  was  assessed  at  ^5/.  per  annum.    The  house  and 
offices,  independently  of  the  mercMnt's  yard,  were  worth  SOl,per 
annum,  and  the  merchant's  yard,  &c.  50/.  per  annum.     G*  J-f  bs 
proprietor,  also  occupied  two  closes,  containing  about  13  acres 
with  a  house,  sheds,  and  other  buildings  thereon,  for  the  purpose 
of  carrying  on  the  manufactory  of  tile  and  brick-making,  ana  for 
which  he  was  assessed  at  13/.  per  annum  .*  the  two  closes,  inde- 
pender\tly  of  the  house,  sheds,  &c.  are  worth  26/.  per  annum  ;  and 
the  house,  sheds,  &c.  \5Lper  annum,     G.  </.,  as  a  merchant,  was 
also  possessed  of  personal  property,  or  stock  in  trade,  consisting 
of  coals,  deals,  &c.  visible  and  yielding  profit  within  the  parish,  of 
the  value  of  600/.,  for  which  he  was  not  rated  in  the  assessment. 
—  Kemton  C.  J.  The  assessment  for  the  relief  of  the  poor  ought  to 
be  %o  contrived,  that  each  inhabitant  should  contribute  in  propor- 
tion to  his  ability,  which  is  toJ)e  ascertained  by  his  possessions  in 
the  parish.     Every  inhabitant  ought  to  be  rated  according  to  the 
present  value  of  his  estate,  whether  it  continue  of  the  same  value 
as  when  he  purchased  it,  or  whether  the  estate  be  rtfldered  gnore 
valuable  by  the  improvements  which  he  has  made  upon  it.     If  a  Mooej  rsie* 
person  choose  to  k^ep  his  property  in  money,  and  the  fact  of  his  *hle. 
possessing  it  be  clearly  proved,  he  is  rateable  for  that :  but  if  he 
prefer  using  it  in  the  melioration  o^  an  estate  or  other  property, 
he  li  rateable  for  the  same  in  another  shape.    Suppose  a  person 
has  a  small  piece  of  land  in  the  heart  of  a  town,  which  is  only  of 
small  value,  and  he  afterwards  build  on  it,  he  must  be  rated  to 
the  poor  according  to  its  improved  value  with  the  building  upon 
the  land.     In  short,  in  whatever  way  the  owner  makes  his  estate 
more  valuable,  he  is  liable  to  contribute  to  the  relief  of  the  poor 
in  proportion  to  that  improved  estate ;  and  whatever  be  the  pro- 
portion of  rating  in  a  parish,  whether  to  the  full  value  or  otherwise, 
the  ratd  must  be  equally  made  on  all  persons  ;  there  cannot  be  one 
medium  of  rating  for  one  class  of  persons  and  another  for  another 
class.     Now  here  it  appears  that  the  appellant  was  rated  at  the 
full  annual  value  of  every  thing  that  he  possessed,  while  other 
inhabitants  were  not  rated  at  a  third  of  their  estates.  With  regard 
to  the  discretion  of  the  justices  ;  if  indeed  they  had  confirmed  this 
rate  generally,  without  disclosing  to  us  the  grounds  on  which  they 
proceeded,  we  could  not  have  quashed  the  rate,  because  the  ine- 
quality does  not  appear  upon  tne  face  of  it :  but  they  have  dis- 
closed those  grounds ;  and  on  the  case,  as  stated,  it  is  impossible 
not  to  say  that  they  have  made  a  mistake.     This  rate  appears  so 
defective  throughout  that  it   cannot  be  amended ;   it  must  be 
quashed.  —  Ash  hurst  J.  The  only  question  in  cases  of  this  kind 
is,  respecting  the  value  of  the  property  which  the  party  has  in  the 
parish  at  the  time  when  the  rate  is  made,  without  considering  the 
manner  in  which  that  property  became  so  valuable.  —  Grose  J. 
The  objection  in  this  case  is  not  confined  to  the  property  which 
Fowler,  one  of  the  inhabitants,  has  improved ;  it  equally  applies 
to  other  lands  in  his  possession,  which  he  has  not  improved,  and 
for  which  he  is  not  rated  according  to  the  real  value.     And  I  ob- 
serve that  there  is  no  instance  in  the  rate  of  any  person,  except 
the  appellant,  being  rated  according  to  the  full  value  ofVuai^BM^* 
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sioufl.  —  Per  Curiam  :  Order  of  Sessions  quashed. —  Ic  being  sug^ 
gested  that,  as  the  Court  had  not  expressed  any  (pinion  reftpecting 
the  stock  in  trade  of  some  of  the  inhabitants,  the  parish  offieers  in 
making,  and  the  justices  at  the  Sessions  in  determining  upon, 
another  rate  would  not  considefthat  species  of  property  rateable.  — 
Lord  Kenyon  desired  that  it  might  not  be  understood  that  there 
was  any  doubt  about  that  part  of  the  case ;  for  that  unquestion- 
ably stock  in  trade,  when  its  vahie  could  be  ascertained,  was  rate- 
able to  the  poor. 
Th€  master  of        205.  Rex  V.  Cait,  T.  T.  35  G.  3.  6  r.  /L  332.  —  D.  was  occu- 
'^'^Ja^Ji'^'  P'®*"  ®^  *  house  and  garden  of  the  value  of  10^.  a  year  and  up- 
!!!!^?:.«^...nri.'n    wards,  which  he  held  as  master  of  a  firee  school  in  the  parish  of 

iniiiistcr  and  in-  '  ,  ..  »..i.  /•    «*  •  » 

habitanu  of  the  ^«  by  appomtment  of  the  minister  and  mhabitants  of  the  parish, 
pari&h  under  und6r  ana  by  virtue  of  a  certain  deed  of  indenture,  bearing  dale 
a  charitable  the  2d  of  September  1662,  and  made  between  the  parties  therein 
?^'^**®|?^y*  named:  in  which  the  said  messuage,  jrards,  garden,  orchard,  and 
&c!we^wwiKn-  *^^  appurtenances  thereunto  belonging,  situate  in  the  parish,  were 
ed'^fortbeha-  assigned  for  the  habitation  of  the  ipaster  and  for  the  use  oThim 
bitationanduso  and  his  family  freely,  without  payment  of  any  rent,  income,  gift, 
of  the  master      gum  of  money,  or  otlier  allowance  whatsoever  for  or  out  of  the 


and  his  .^""ly  gam^  togeAir  with  two  acres  and  a  half  of  pasture  land  called 
pimnent  of  any  ^»^^''^'»  charity  land  lying  in  the  said  parish ;  and  alio  Xht  fol- 
r«nt,  income,      lowing  yearly  rent-charges,  viz.  (three  rent-charges  on  lands  in 


gift,  or  sum  of  different  parishes  amounting  to  25/.  a  year,)  for  the  teaching  of 
money  or  other  ten  boys,  SOUS  of  the  meaner  sort  of  the  inhabitants  of  the  parish 
wlite^w  "  ^^  ^'  ^'  became  master  of  the  school  in  the  year  1774.  No 
for  the  teaching  ^^^^  ^^^^  been  paid  for  the  house  and  garden,  as  appears  by  the 
often  poor  boys  poor-rates  of  the  parish  of  W.y  which  have  been  examined  as  (ar 
of  the  inhabit-  back  as  the  year  1748.  D,  lets  the  two  acres  and  a  half  of  diari^ 
ants,  is  rateable  land  in  the  parish  of  W.  called  IVillard's  ch&rity  land,  for  which 
?J*'**^P^^***'  the  several  occupiers  are  rated  in  the  said  rate.— Lord 
of^thTsame.**"  Kenyon  C.  J.  The  cases  cited  proceeded  on  the  ground  tha^ibere 
(a)jints,pliS2.  ^^  ^^  occupier.    In  Rex  v.  Waldo  (a)  the  rate  was  held  to'  be 

bad  because  there  was  no  occupier ;  the  poor  children  who  were 
placed  there  for  education  could  not  be  considered  as  occupiers, 
neither  could  the  woman  servant  who  superintended  them.  Tiiat 
case  could  not  be  distinguished  from  that  of  St,  Luke's  Hoipi^ 
(^)^n/tf,pl.l87.  tal  (h)i  where  the  rate  was  also  quashed  because  there  wa»  no  be- 
neficial occupier.  But  when  a  case  arises  where  a  person  is  found 
to  be  the  beneficial  occupier  of  a  house,  he  must  be  rated,  though 
(c)ifn/«,pl.]7<>.   ^^6  house  be  appropriated  to  charitable  purposes,  (c)    As  long  as 

Richmond  Park  continued  in  the  Kands  of  the  kins,  it  was  not 

rateable :  but  when  the  ranger  made  profits  of  it  and  benefidaUy 

(</)ifftif,pl.l85.  occupied  it,  it  was  held  to  be  rateable  in  his  hands*  {d)     So  if  this 

person  had  been  put  in  merely  to  look  after  the  pupils  and  had 
not  occupied  the  house,  he  would  not  have  been  rateable ;  bol  it 
appears  that  he  is  the  beneficial  occupier  o?  this  house  and  garden. 
By  the  old  land-tax  act  certain  property  given  for  charitable  pur- 
poses is  exempted  from  that  tax  ;  but  there  is  no  such  exemptioii 
m  the  acts  respecting  the  relief  of  the  poor.  If  the  argument 
against  the  present  rate  were  to  prevail,  I  do  not  know  how  i«r  it 
might  be  extended.  Those  lands  that  are  appropriated  for  the 
establishmertt  of  the  religion  of  the  country  are,  in  one  senae  of 
the  word,  lands  given  for  charitable  purposes;  but  parsonage 
houses,  glebe  lands,  &c.  are  rateable  in  the  hands  of  the  occupiers. 
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It  18  properly  admitted  that  there  cannot  be  a  prescription  against 
tbe  poor  rates.  If  every  individual  in  the  parish  haa  agreed  not 
to  take  advantage  of  the  omission  of  this  person  in  the  rate,  per- 
haps no  one  could  afterwards  have  objected  to  it :  but  that  is  not 
the  case  here.  The  persons  who  made  this  rate  seem  to  have 
acted  honourably  as  far  as  respected  themselves ;  but  if  there  be 
any  individual  in  the  parish  who  objects  to  the  omission  of  the  de^ 
fendant,  the  objection  must  prevail.  This  is  not  like  the  case  of 
Rex  ▼.  ScoU  (a)y  where  it  w%i  held  that  the  master  of  the  school  (a}^fiie,pl.l98. 
was  exempted  under  an  act  of  parliament,  by  which  the  legis- 
lature had  a  right  to  bind  every  person ;  for  this  defendant  was 
appointed  by  deed,  and  only  those  who  are  parties  to  a  deed  are 
boand  by  it.  —  Grose  J.  In  Rex  v.  St  Luke's  Hospital^  which 
was  one  of  the  first  cases  on  this  subject,  the  ground  on  which 
the  Coort  proceeded  was,  not  that  the  house  was  given  to  charu 
table  uses,  but  that  there  was  no  person  who  could  be  said  to  be 
the  occupier  of  it.  The  rate  there  was  not  considered  as  impro- 
per because  the  property  was  not  in  itself  rateable,  but  because 
no  occupier  could  be  found.  But  in  this  case  there  is  an  occupier. 
That  part  of  the  land,  given  for  the  same  purposes  in  this  case, 
which  is  let  out  is  rated  in  the  hands  of  the  several  occupiers ;  no 
objection  is  made  to  that  part  of  the  rate ;  and  I  cannot  distin- 
guish between  the  house  and  garden  occupied  by  this  defendant 
and  the  land  so  let  to  those  occupiers.  The  defendant  is  a  bene- 
ficial occupier  of  the  property  for  which  he  is  rated ;  then  here  is 
thi|t  person  an  occupier,  who  could  not  be  found  in  the  case  of 
Si,  Luke's  Hospital.  —  Lawrence  J.  In  order  to  make  this  like 
the  case '  of  Rex  v.  Waldoy  the  rate  should  have  been  on  the 
fbohder  of  the  school.  —  Tlie  rate  confirmed. 

906.  Rex  V.  Darlington  (h),  M.  T.  36  G.  3.  6  T.  R.  468.  —  G.  A.    Stock  in  tmdt, 
and«/.  fF.  appealed  against  a  poor  rate,  because  seven  persons,  if  it  be  the  pro- 
particolarly  T.  P.  and  S.  B.  were  not  rated  for  their  stock  in  pertyoftheper- 
tnde ;  the  Sessions  quashed  the  rate,  and  stated  a  case  for  the  J^a'^'ro^ti*^ 
opinion  of  this  Court.     The  facts  of  the  case,  as  far  at  least  as  it  »  ratable  tot£ 
is  necessary  to  state,  were  as  follow ;  it  did  not^  appear  whether  poor ;  and  its 
stock  in  trade  had  or  had  not  been  rated  in  Z).  prior  to  174<5:  having  been 
from  1746  to  1752  it  had,  and  again  from  1788  to  1794  it  had  »ted  one  year, 
been  rated.     At  a  parish  meeting  in  1794,  at  which  most  of  the  g^^Vha 
mbabitants  and  some  of  these  parties  attended,  the  parish-officers  having  been 
were  requested  not  to  rate  stock  in  trade.     The  appellants  then  productive  the 
proved  the  rate  made  in  August  1794,  which  contmued  in  force  neit. 
ror  the  remainder  of  that  year,  against  which  neither  of  the  seven   (6)  See  Rei  v. 
persons  in  question  appealed,  though  it  appeared  that  they  were  Ambleude,/N»i, 
thereby  rated  for  their  stock  in  trade,  as  yielding  certain  profits  pl*^^- 
(stating  them) ;  and  which  the  appellants  contended  was  an  ad- 
mission that  to  that  time  those  seven  persons  possessed  stock  in 
trade  producing  the  profits  there  stated.    This  rate  was  paid  by 
some  of  the  traders,  but  not  by  others,  to  enforce  payment  from 
whom  no  steps  had  been  taken.     The  appellants  then  proved  that 
r.P.  in  January  1795,  when  the  rate  was  made,  kept  a  grocer's 
shop,  and  S.  B»  an  hardware  shop  in  D.,  that  each  possessed  a 
vidble  stock  in  trade  there,  and  that  they  appeared  to  carry  on 
business  there  to  the  same  extent  as  in  1794.    <<  The  circum- 
**  stances  of  the  ability  of  P.  and  B.  and  the  other  five  persona, 
*'  or  that  they  respectively  made  profit  of  their  stock,  m  irsAe,  cit 


<« 
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'*  that  it  was  exclusive  of  their  debts,  or  that  it  was'  a  clear  resi* 
due  afler  debts  paid,  did  not  appear  otherwise  than  as  herein" 
before  is  stated.'*  —  Lord  Kenyon  C.  J.     The  case  of  Rex  i. 
(a)^fUr,pl.20S.  Dursley  (a)  has  been  particularly  pressed  upon  us,  as  a  decision 

of  our  ownf  but  the  present  case  is  clearly  distinguishable  from 
that.  There  the  Court  of  Quarter  Sessions  had  forborne  to  draw 
any  conclusion  from  the  facts  proved  before  them,  and  left  a  mass 
of  evidence  for  our  consideration,  but  so  incomplete  that  we  could 
not  say  upon  the  facts  stated  whethcu:  the  parties  ought  or  ought 
not  to  have  been  rated  ;  whereas  here  the  justices  have  drawn  the 
conclusion.  They  have  indeed  added  to  the  case,  that  it  did  not 
appear  to  them  that  the  stock  was  productive,  &c.  ^'  otherwise 
**  than  as  thereinbefore  is  stated :''  but  then  it  becomes  material 
to  see  what  is  before  stated ;  it  is  stated  that  these  persons  had 
large  visible  stock  in  trade,  that  in  the  preceding  year  they  were 
rated  for  that  stock,  and  that  they  submitted  to  the  rate,  for  whe- 
ther paid  or  not  at  the  time  is  immaterial,  no  appeal  having  been 
made  against  the  rate.  Then,  their  circumstances  not  being 
altered,  the  question  is,  whether  all  this  was  not  primdjacie  evi- 
dence for  the  justices  to  proceed  upon,  and  whether,  as  this 
evidence  was  not  opposed  by  evidence  on  the  other  side,  it  was 
not  sufficient  to  enable  them  to  draw  the  conclusion  which  they 
have  drawn.  Undoubtedly  it  was  strong  primdjacie  evidence 
against  the  persons  rated ;  and  they  should  have  discharged  them- 
selves in  such  a  case  by  evidence,  showing  that  they  ought  not  to 
have  been  rated.  I  feel  indeed  the  severity  of  compelling  per- 
sons in  trade  to  make  a  disclosure  of  their  circumstance ;  but 
this  is  not  a  singular  case  ;  persons  appointed  sheriffs  in  some  cor- 
porations being  sometimes  obliged  to  disclose  their  situation  in  ot* 
der  to  excuse  themselves  serving  the  office.  In  this  case  some 
evidence  was  before  the  justices  in  support  of  the  rate ;  it  was 
competent  to  them  to  decide  on  the  weight  of  it ;  they  have  de- 
cided ;  and  we  cannot  now  say  that  the  conclusion  they  drew  was 
certainly  wrong.  —  Grose  J.  There  is  no  doubt  but  that  gene- 
rally speaking  slock  in  trade  is  rateable :  under  what  circum- 
stances indeed  it  is  rateable  is  another  question,  and  in  some  cases 
it  is  a  question  of  considerable  difficulty.  Here  there  was  evidence 
to  a  certain  degree  that  the  stock  in  question  was  productive  ;  the 
owners  were  rated  for  it  the  preceding  year,  that  rate  was  not  ap- 
pealed against,  and  their  situation  does  not  appear  to  be  alterea. 
And  as  this  evidence  was  not  contradicted  by  other  evidence,  we 
cannot  say  that  the  justices  did  wrong  in  thinking  it  to  be  suffi-   - 

cient  evidence  for   the  purpose   for  which  it  was  adduced. 

Lawrence  J.  declared  himself  to  be  of  the  same  opinion.  — >  Order'" 
of  Sessions  confirmed.  • 
An  attorney  is        207.  Rex  V.  Startifant,  M.  T.   37  G.  3.  7  T.R.  60.— The  di 
not  rateable  to    fendant  appealed  against  a  poor  rate,  in  which  he  was 


poor  for  the  ^*  ^'  ^^  respect  of  his  profits  and  fees  of  his  profession  as  ar"^ 
profits  of  his  attorney :  the  Sessions  confirmed  the  rate,  and  stated  the  follow  ^ 
profession.         ing  case  for  the  opinion  of  this  Court :  The  appellant  is  an  attorney 

at  law,  and  an  mhabitant  practising  within  the  borough  of  h^ 
There  are  many  other  attornies  also  inhabiting  and  practising  in 
the  borough.     The  usage  of  rating  attornies  for  the  profits  aad 
fees  of  their  profession  first  commenced  by  an  assessment  made 
for  the  relief  of  the  poor  in  the  year  1732,  and  has  ever  since 
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prevailed,  such  attoriues  bein^  rated  according  to  the  supposed 
profits  and  fees  of  their  profession  or  business ;  some  at  I2s.  others 
at  9s.  and  others  at  less  sums  in  each  rate  or  assessment.  Objec- 
tions have  frequently  been  made  by  the  attornies  so  rated  to  the 
legality  thereof,  and  in  some  few  instances  payment  has  from  time 
to  time  been  resisted ;  but  no  appeal  to  such  rates  or  assessments 
has  before  been  brought  to  trial.  The  sum  of  2s.  Sd.  is  no  more 
than  the  appellant's  just  proportion  or  share  towards  the  rate,  if 
in  respect  of  such  his  profits  and  fees  of  his  profession  he  is  legally 
bound  to  contribute  any  thing  towards  the  relief  of  the  poor  of 
the  borough. — The  Court  said  that  there  was  no  doubt  in  the 
case  ;  and  they  quashed  the  order  of  Sessions. 

908.  Rex  y.  Skingle,  E.T.  38G.S.  7  T.  ^.  549.— T.  appealed  A  leasee <tf  land 
against  a  rate  made  for  the  relief  of  the  poor  of  the  parish  of  5.,  should  be  rated 
in  which  W.  H.  was  rated  at  180/.  for  a  messuage,  farm,  and  lands*  ^  ^  P*'^  *^' 
containing  886  acres,  held  by  lease,  commencing  at  Michaelmas  ^^*"^°8  ^^^ 
1779,  and  expiring  at  Michaelmas  1800,  at  the  rate  of  18«.  under  ^J^^i^^  ^ 
the  usual  covenants ;  and  which  rent  was  the  annual  value  of  the  not  merely  on 
fiirm  at  the  commencement  of  the  said  lease;  W.  H.  was  also  the  rent  retntwd 
therein  rat^  at  71.  per  annum  for  certain  lands  held  under  the .  Ay  '^  ^^*"^' 
same  lease  at  a  separate  rent  of  7/-    In  the  rate  <7.  B.  was  rated 
at  i  10/.  for  a  messuage  and  lands  containing  300  acres,  held  under 
a  like  lease,  commencing  at  Michaelmas  1780,  and  which  will 
expire  at  Michaelmas  1801,  at  the  rent  of  110/.     The  ground  of 
the  appeal  was,  that  PV.  H.  and  </.  B.  were  under-rated  for  the 
farm  and  lands  in  their  occupations;  and  the  appellant  offered 
evidence  to  the  Court  to  prove  that  the  said  farms  and  lands  are 
now  of  greater  annual  value  than  the  rents  reserved  by  the  said 
leases;  but  as  the  farms  were  of  no  greater  annual  value  at  the 
commencement  of  the  lease  than  the  reserved  rents,  and  no  fine 
or  premium  having  been  paid,  nor  any  other  rent  or  consideration 
paid  than'  the  rents  reserved  by  the  leases  aforesaid  respectively^ 
the  Court  of  Quarter  Sessions  were  of  opinion,  that  the  rents  Rent  resenred 
reserved  by  the  leases  were  conclusive  evidence  of  the  value  of  ^^}  conduiive 
the- said  farms  and  lands,  and  rejected  the  evidence  tendered  by  !!j^*°*?2L** 
the  appellant :  and  they  confirmed  the  rate,  subject  to  the  opinion  ^^^  ^ 
of  the  Court. — The  Court  said  that  the  case  was  too  clear  for 
argument,  and  directed  that  the  rule  for  quashing  the  order  of 
Scions  be  made  absolute. 

209-   Rex  V.  Beil,    E.  T.   38  G.  3.   7  7. -R.508 — The  case:  The  occupier  of 
The  appellants  are  the  lessees  and  workers  of  certain  coal-mines  lands  on  which 
situate  at  Long  Benton,  &c.  in  N.    For  the  purpose  of  rendering  a  way-leave  i« 
the  collieries  a  beneficial  concern,  a  communication  with  the  ^'^^^^  ^^  ^^ 
navigable  river  T.  by  a  passage  over  the  lands  which  lie  between  ^(^^^^  ^' 
the  parish  of  Long  Benton  and  the  said  river  T.  is  absolutely  rateable  for  the 
necessary.    The  lands  which  belong  to  and  are  situate  in  W.  lie  sametothepoor, 
immediately  between  the  said  collieries  and  the  river  7.,  and  are  whether  his  title 
contiguous  thereto,  and  are  all  held  of  the  dean  and  chapter  of  D.,  ^  ^  ^^  ^ 
by  leases  granted  by  ihem  to  their  respective  lessees  for  tettns  of  See  ilei  v.  Jol- 
twenty-one  years ;  and  in  all  the  lessees  which  have  been  granted  nff^^  anie, 
by  the  dean  and-  chapter  of  lands  in  W,  a  clause  to  the  following  pi.  1 87. 
eifect  is  inserted,  "  That  the  dean  and  chapter  and  their  successors 
'*  should  have  full  and  free  authority  and  power  of  laying,  making, - 
"  and  of  granting  waggon-ways,  in  and  over  the  premises  by  them 
<<  so  demised  in  the  different  leases,  paying  reasonable  damages 
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<<  for  the  spoil  of  ground ;  the  said  damages  to  be  settled  by  two 
*<  indifferent  persons  to  be  chosen  by  the  parties."  The  .appdlants 
for  the  purpose  of  exporting  the  coals  won  by  them  in  2#ofig 
Benton^  and  vending  the  same  by  sea«sale,  contracted  with  the 
dean  and  chapter  for  certain  way-leaves  or  liberties  of  passage  for 
leading  and  carrying  coals  in  waggons  or  otherwise*  and  for 
making,  laying,  and  placing  waggon-ways,  erecting  bridges,  and 
levelling  hills  and  rising  grounds,  in,  through,  and  over  the  lands 
and  grounds  situate  in  W.  which  lay  between  the  said  collieries  of 
the  appellants  and  the  river  7*.,  and  in  the  most  convem'ent 
direction  towards  the  river^  for  a  term  of  years,  and  under  a  yearly 
rent.  In  pursuance  of  this  contract,  the  appellants  on  the  20th  of 
November  1791,  obtained  from  the  dean  and  chapter  a  lease  for 
twenty-one  years,  at  the  yearly  rent  of  200^.,  of  way-leaves  and 
liberties  of  passage  in,  through,  and  over  the  lands  and  grounds 
of  Af.  fV*  &c.  &c.  (those  lands  being  situate  in  fF.,  and  being  all 
held  by  leases  heretofore  granted  by  the  dean  and  chapter,)  in 
such  direction  towards  the  navigable  river  T.  as  the  same  was 
marked  out  in  a  certain  plan  or  sketch  annexed  to  the  same  lease ; 
and  in  the  said  lease  the  appeUants  covenanted  and  agreed  with 
the  dean  and  chapter  that  they  would  make  such  reasonable 
satisfaction  to  M.  W.  &c.  for  spoil  of  the  soil  by  using  the  said 
liberties  and  privileges  to  them  granted  by  the  said  lease  as  should 
be  settled  by  two  indifferent  persons,  &c.  The  appellants  in  pur- 
suance of  the  powers  contained  in  the  said  lease,  have  accordingly 
made  and  laid  a  waggon-way  in,  through,  and  over  the  groonils  of 
Af.  W.  &c.  in  W.f  and  to  complete  it  they  erected  a  bridge,  and 
also  in  many  places  removed  the  soil  and  levelled  the  rising 
ground,  and  for  the  whole  length  of  the  way  in  the  line,  as  the 
same  was  staked  out  to  them,  they  put  and  placed  sleepers  or 
dormant  timbers  below  the  surface  of  the  soil,  and  to  sleepers  or 
dormant  timbers  they  affixed  rail-ways  or  waggon-ways ;  they  also 
built  two  iiouses  on  parts  of  the  said  way,  which  are  occupied  by 
the  gate-keepers  or  other  servants  of  the  appellants ;  and  when 
the  waggon-way  was  finished  the  appellants  put  and  plaoedrails 
on  both  sides  of  the  way  for  the  whole  length  of  it,  except  where 
it  was  otherwise  fenced  by  old  hedges.  They  also  placed  four 
gates  at  difierent  places  across  it,  which  are  always  kept  dose  and 
locked  by  them,  except  at  the  times  when  their  coel-waggons  are 
travelling  upon  the  waggon-way,  by  means  of  which  four  gates 
and  railing  all  persons,  as  well  the  lessees  of  the  dean  and  chapter 
and  their  under-tenants  as  all  other  persons,  are  kept  off  the 
waggon-way.  The  whole  of  the  ground  which  is  taken  up  by  the 
waggon-way  is  between  five  and  six  acres ;  and  all  the  way  lies  in 
W.y  which  maintains  its  own  poor  separately.  The  appellants  are 
rated  to  the  poor  in  Long  Benton  at  the  rate  of  \2M»  per  ammm; 
being  the  annual  rent  which  they  pay  for  the  liberty  of  working 
coals,  breaking  the  soil,  and  the  other  privileges  which  thej  have 
by  their  leases  in  the  parish  of  Long  Benton  only.  And  the  200^ 
per  annum  which  they  pay  to  the  dean  and  chapter  for  the  waggm- 
way  in  W.  is  not  part  of  the  1200^.  The  grounds  of  the  above 
mentioned  lessees  of  the  dean  and  chapter  through  which  this 
waggon-way  passes  are  let  to  under-tenants,  to  whom  no  abate- 
ment out  Q^  their  rents  is  made  by  their  landlords  for  this  way,  bot 
they  (the  under-tenants)  receive  annually  from  the  appdiaots  a 
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compensation  for  the  spoil  of  ground  occasioned  thereby  in  pro- 
portion to  the  damage  they  respectively  sustain  by  the  way» 
amounting  to  17/«  The  under-tenants  have  been  and  continue 
to  be  rated  to  the  poor  in  W.  according  to  the  rents  they  pay  to 
their  landlords :  no  diminution  of  the  sums  at  which  they  were 
rated  has  taken  gf ace  since  the  waggon-way  has  been  rated  to  the 
poor,  and  the  waggon-way  was  not  rated  to  the  poor  before.  — 
Lord  Kenton  C.  J.  I  entirely  agree  with  the  opinion  given  in 
the  case  of  Rex  v.  JoUiffh ;  but  this  case  is  very  distinguishable 
from  tliat.  The  question  here  is  not  respecting  the  quantum  of 
the  rate*  but  merely  whether  the  defendants  are  or  are  not 
possessed  of  property  that  is  rateable  to  the  poor ;  and  on  that 
point  there  can*  be  no  doubt.  One  ground  of  argument  is  that, 
because  the  dean  and  chapter  could  only  grant  a  war-leave, 
therefore  nothing  more  than  a  way-leave  passed  to  the  de&ndant ; 
but  we  are  not  to  inquire  into  the  titles  of  the  occupiers.  If  a 
disseisor  ol>tain  possession  of  land,  he  is  rateable  as  the  occupier 
o£  iu  Without  going  through  the  different  parts  of  the  case 
which  shpw  an  occupation  of  the  ground  by  the  defendants,  it  is 
sufficient  to  say  generally  that  they  clearly  appear  to  be  the 
occupiers*  Therefore  I  am  of  opinion  that  the  rate  must  be  con- 
firmecL — Grose  J.  It  is  impossible  to  read  this  case  without 
seeing  that  the  defendants  have  the  exclusive  occupation  of  this 
ground.  It  is  stated  in  the  case  that  the  defendants  have  enclosed 
the  ground*  of  the  extent  of  five  or  six  acres,  thereby  excluding 
''  the  lessees  of  the  dean  and  chapter  and  their  under-tenants  as 
"  well  as  all  other  persons ;"  that  they  have  placed  gates  across, 
the  way,  erected  a  bridge,  and  built  two  houses  on  it  which  are 
occupied  by  the  servants  of  the  defendants.  They  were  therefore 
properly  rated  as  the  occupiers  of  this  ground. — Lawrence  J. 
of  the  same  opinion. — The  rate  confirmed.  - 

210.  JUz  V.  Alberbury,  T.  T.   41  G.  3.    1  East,  5S5.  —  J.  M.  Lime  work, 
and  r.  B.  were  joint  occupiers  of  certain  lime  works  in  the  quar-  JJg^^^^V^ 
ter  under  R»  and  £,.,  to  each  of  whom  they  pay  a  royalty.     The  occupier,**^ 
limestone  when  got  is  burned  in  kilns  on  the  premises.     Owing  to  though  there  be 
the  risk  and  expence  of  working,  the  profits  of  the  occupiera  are  risk  and  expense 
very  uncertain.  —  Lord  Kenyon  C.  J.    The  only  question  is,  in  the  working. 
Whether  the  persons  named  in  the  rate  as  the  occupiers  of  the  ^^  *nLrtain 
lime  works  are  rateable  in  respect  of  that  species  of  property  ? 
The  landlords,  who  derive  a  certain  profit  upon  it  in  the  nature  of 
rent,  could  not  have  been  rated,  because  that  would  be  to  rate 
the  subject  matter  twice.    But  what  possible  objection  can  there 
be  to  the  rate  upon  the  occupiers.    There  is  no  pretence  to  call 
this  a  mine.     But  the  land  itself  is  convertible  into  a  source  of 
profits  said  indeed  to  be  uncertain;  but  it  is  well  known  to  be 
productive,  and  the  very  statement  of  this  case  shows  it  to  be 
80.  (a)     And  as  to  the  quantum,  that  must  be  settled  by  the 


211.. Res  V.  Munday,  T.  T.  41  G.  3.  1  East,  5S4f.  —  J.  M.  ap-  The  oigccu of • 
pealed  against  a  rate.  The  Sessions  confirmed  the  rate,  subject  d^tio^n  the"*" 
to  the  opinion  of  this  Court  on  the  following  case :  R.  havix^  ^^^^1  occup*- 

(a)  TLc  proBts  paid  to  the  land  own-  though  he  derived  no  profit  from  the 

en  were  considerable :  and  in  Rex  v,  mine  after  paying  the  rent  ta  his  land- 

Parrotty  5  T.  R.  593.  the  lessee  of  a  lord.     Vkle  ante,  pi.  202. 
coal  mine  was  holden  liable  to  be  rated. 
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Uon  of  the  alms-  founded  a  corporation  in  the  parish  of  F.,  in  the  county  of  £.,  for 
house  and  lands  the  relief  of  the  poor  there,  called  chaphins,  parochians^  and  toar- 
^^*r  *^thla  ^^^  ^  ^**  *"^  having  endowed  them  with  certain  lands  for  that 
maiHie/pre-  pnrpose,  and  for  the  support  of  a  schcK^l  therein,  by  indenture, 
scribed  by  the  dated  the  27th  of  September^  7th  of  Eiiz^^  granted  to  the  corpor- 
rules  of  the  in-  ation  and  their  successors  a  messuage  called  Col^gfSt  situate  in  F,, 
rtitutlon,  and  and  twenty  acres  of  land,  with  a  wood  of  four  ceres  jn  the  said 
li^Metobedis.  pgrigh ;  and  likewise  thc^ectory  o? BratTitree,  in  the  said  county; 
toeach  of'su^  "*'*  certain  uses  to  be  declared  by  the  said  JR.  in  a  certain  inden- 
rules,  are  rat&.  ture.  i2.  accordingly  by  indenture  dated  the  28th  of  December  in 
ableinrespectof  the  same  year,  reciting  the  former  deed,  and  that  he  had  appointed 
such  occupa-  for  ever  the  said  messuage  for  an  alms-house,  for  the  only  relief, 
^°°*  dwelling,  habitation,  and  lodging  of  five  poor,  oldf  weak,  impotent, 

or  lame  persons,  as  well  men  as  women,  and  also  for  one  grave 
woman  to  attend  theiVi,  each  to  be  nominated  and  placed  from 
time  to  time  by  him  and  his  heirs,  and  there  to  remain  during  their 
natural  lives,  to  the  intent'  that  they  the  said  five  poor  alms-folks 
for  the  -time  being  should  daily  come  to  church,  &c.;  ordained  and 
declared,  that  there  should  be  and  continue  from  time  to  time  in 
the  said  messuage  five  such  poor  men  and  women,  &c.  and  one 
grave  woman  to  attend  them,  and  to  prepare  their  meat  and  drink, 
&c. ;  which  said  six  persons  should  have  freely  during  their  Jives 
their  dwelling-chambers  and  lodging  in  the  said  alms-house,  with 
such  relief,  profit,  and  necessaries,  and  in  manner  and  form  as 
should  be  therein  declared.  It  was  further  declared,  that  R,  and 
his  heirs  should  be  perpetual  patrons  of  the  foundation.  And  that 
if  any  of  the  six  persons  should  die  or  be  justly  removed,  then  R. 
and  his  heirs  should  appoint  and  place  one  other  man  or  woman 
of  the  sort  aforesaid  in  their  place,  in  manner  and  form  as  the 
persons  so  dead  or  removed  had  possessed  or  enjoyed :  and  in  de- 
fault of  such  appointment  by  R.  or  his  heirs,  the  chaplain  and 
churchwardens  of  F*  for  the  time  being  should  appoint  for  that 
turn  only.  It  then  gave  the  patron,  upon  report  of  the  chaplain 
or  churchwardens,  a  power  of  removal  in  certain  cases  of  misbe- 
haviour, or  in  case  of  wilful  wasting  of  the  property,  or  conveying 
it  away,  or  upon  marriage,  or  keeping  any  children  in  the  said 
house.  And  further  it  was  declared,  that  the^said  five  poor  alms- 
folk  and  woman-attendant  should  possess,  enjoy,  and  use  from  time 
to  time  for  ever,  by  the  sufferance  and  permission  of  the  said 
chaplain,  parochians,  &c.  such  several  lodgings  in  the  said  alms- 
house freely  and  quietly  as  to  every  of  them  from  time  to 
time  were  appointed  by  the  patron,  ^c;  and  also  should  possess, 
use,  and  enjoy  all  together,  by  the  said  permission,  the  hall, 
kitchen,  buttery,  cellars,  barns,  &c,  and  all  profits  and  commodi-  " 
ties  to  the  said  alms-house  belonging.  And  that  the  said  chap-  ^ 
lain,  parochians,  &c,  should  from  time  to  time  permit  the  said  five  ^ 

Soor  folk,  &c.  to  have,  hold,  use,  possess,  and  enjoy  their  several^ 
wellings,  and  the  said  hall,  kitchen,  and  all  other  the  said  profits^ 
and  also  further  to  have,  occupy,  and  use  the  said  two  crofu,  pas— • 
tures,  tithe-hay,  and  the  said  wood  specified  in  the  said  deed  o'  ^ 
the  said  27th  September,  7th  of  Eliz.,  with  such  kine  and  catties 
with  the  increase  of  the  same,  as  the  said  five  poor  alms-folk,  &(Z 
for  the  time  being  should  bring  up  upon  the  same,  in  manner  an^ 
form  as  R.  should  order :  and  also  should  permit  the  said  five,  ic€m 
for  their  fuel,  to  be  spewt  In  the  said  alros-nouse  for  their  relief,  tm 
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well  to^bakoy  &c.  and  to  prepare  meat^  Ac.  and  other  necesfiafies 
Gonyenient  for  their  relief,  to  take,  cut  down,  and  carry  away  to 
the  aaid  alms-house  for  the  causes  aforesaid,  to  their  use  and  profit 
yearly,  one  rood  of  the  said  wood,  called  Et^dd's  Wood^  to  be 
•pent  only  on  the. said  alias-house;  and  also  to  lop,  crop,  and 
shred  the  trees  growing  in  or  upon  the  premises,  without  felling 
any  oaks^  ashes,  &c.  or  other  trees  above  the  growth  of  25  years, 
except  they  be  rotten,  without  hindrance,  let,  or  interruption  of 
the  said  chaplain,  parochians,  &c.  R.  also  ordained,  that  the  said 
five  poor  folk  for  the  time  being  (or  in  their  default  the  said  chap- 
lain, parochians,  &c.  out  of  their  wood)  should  yearly  fence  and 
preserve  the  said  rood  of  wood,  to  be  so  felled  and  carried  away» 
at  their  own  proper  costs  and  charges.  i2.  also  gave  to  the  said 
five  podMT  folks  and  woman  six  good  kine,  to  be  used  and  employed 
to  and  for  their  relief  (out  of  which. (he  stock  was  to  be  kept  up 
for  ever),  by  the  advice  of  the  chaplain  and  wardens,  and  of  the 
farmer  of  the  manor  of  F.,  for  the  time  being.  And  he  directed 
that  the  said  poor  folk  should  yearly  sell  one  cow  of  the  said  kine 
to  their  only  use,  profit,  and  commodity,  to  be  employed  to  their 
better  and  (urther  relief;  and  also  yearly  bring  up  one  cow-calf 
for  the  increase  of  their  said  stock :  and  further,  that  the  said  poor 
alms-house  folks,  &c.  should  be  ordered  and  governed  in  all  things 
by  the  adiace  and  consent  of  R.  and  his  heirs  (or  in  their  defaidt 
by  the  chaplain  and  wardens,  &c.)  not  repugnant  to  any  article, 
&c  in  these  presents.  And  if  any  of  the  said  folks  or  woman 
would  not  be  ordered  and  governed  in  form  aforesaid,  they  should 
be  removed  and  put  out  from  his  or  her  room  and  place,  lodging 
and  Hving,  &c.  as  if  the  party  so  refusing  were  dead.  But  their 
several  payments  of  money  to  them  they  were  to  use  and  dispose 
of  at  their  own  pleasure  without  control.  The  appellants,  being 
such  poor,  old,  weak,  impotent,  and  lame  persons,  were  regularly 
appointed  to  the  said  charity,  pursuant  to  the  said  deed  of  the  28th 
of  December  1565*  The  rate  in  question,  dated  16th  December 
1800,  was  as  follows :  — 
Messrs.  Munday^  Loto,  Drakewood^  Hicisy  Beeze^  and  Thorp. 
Tie  Alms-house  I  ^otal  Rental  7  ^  s.  d. 
i.         I  ^15    0    0  ]    2     0     0 

At  the  time  of  the  rate  being  made  they  were  in  the  occupation  of 
the  said  messuage  called  Colliers,  and  the  said  tuenty  acres  of 
land  and  four  acres  of  wood-ground  in  F.,  conveyed  bv  the  deed 
of  the  27th  of  Septetnbert  7th  of  Eliz.^  and  paid  a  labourer  for 
making  hay  and  cutting  their  wood,  and  disposed  of  both  to  their 
own  use.  They  also  kept  six  cows  upon  the  same  lands,  weaned 
a  calf,  and  sold  a  cow  every  year,  according  to  the  directions  in 
the  said  deed  of  the  28th  of  December;  and  of  the  other  calves 
and  of  the  milk  they  disposed  at  their  own  pleasure.  At  the  time 
at  which  the  appellants  .were  appointed  they  were  not  parishioners 
of  F^  .  The  premises  are  of  the  annual  value  at  which  they  are 
rated9.|Uid  were  never  rated  before.  The  visitor  of  the  said  alms- 
l|[Hise.  has  frequently  granted  additional  relief  to  the  said  appel- 
hmts*! — Lord  Kemyon  C.  J*  The  Sessions  have  told  us  what  the 
custom  has  been  with  respect  to  rating  these  persons  for  the  pro- 
perty in  question,,  an  inquiry  which  I  should  not  have  thought  it 
material  to  make :  for  the  only  matter  we  are  called  upon  to  de- 
VOL.   I.  o 
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cide  if,  AS  to  the  meambg  of  the  statute  of  Elk.  Neither  is  die 
wisdom  or  propriety  of  rating  these  persons  to  be  considered: 
nor  should  I  have  advised  the  parish  officers  to  do  so ;  becaaw  it 
is  probable  that  what  they  take  from  them  in  one  shape  must  be 
returned  in  another.  But  the  case  bemg  here»  we  can  only  d^i 
with  it  as  the  law  has  pointed  out  to  us.  The  words  of  the  statute 
43£/tz.  C.2.  are  general ;  the  ra;te  for  the  relief  of  the  poor  is  to 
be  levied  upon  everi/  occupier  of  landsf  houses,  Sfc.  There  is  no 
exception  made  of  hospital  or  other  lands  devoted  to  cbftritable 
purposes :  and  I  was  anticipated  from  the  bar  in  an  observation 
which  occurred  to  mc  to  arise  from  comparing  that  statute  with 
the  land-tax  acts,  that  where  the  legislature  intended  to  exempt 
property  of  this  description,  they  have  done  so  in  the  latter  m 
express  words.  When  the  statute  of  Eliz.  was  passed,  poor-rates 
had  not  grown  to  that  calamitous  size  which  we  have  seen  them 
reach  in  our  time ;  and  parishes  have  not  been  accustomed  to  draw 
any  aid  from  small  properties :  but  now  contribution  is  looked  for 
from  every  species  of  property  liable  to  be  rated,  without  regard 
to  what  has  been  done  before.  It  is  admitted  here,  that  the 
property  itself  comes  within  the  general  description  of  rate- 
able property  in  the  statute;  and  the  only  question  is,  Whe- 
ther these  persons  can  be  said  to  be  occupiers  of  it  lor  their 
own  benefit  ?  Now  what  does  the  case  state  ?  These  per- 
sons plough,  and  sow,  and  reap,  and  have  every  aort  of  occu- 
pation«  in  fact,  which  any  other  person  can  have :  and  all  thii 
for  their  own  benefit.  If  this  be  not  an  occupation  within 
the  statute,  I  know  not  how  far  the  exemption  claimed  may 
extend.  Surely  the  smallness  of  the  benefit  cannot  constitute  an 
exem^jtion.  Suppose  an  hospital  endowed  with  lands  for  a  certain 
number  of  persons  who  have  a  provision  there.  At.  fimt  perhaps 
it  might  onlv  have  afforded  a  small  pittance  to  each  of  the  mem- 
bers. Shall  it  be  said  that  they  were  not  rateable  then,  and  would 
only  become  so  when  the  revenues  were  increased?  Where  is 
the  line  to  be  drawn  ?  But  supposing  that  in  time  it  aflfbrded  an 
income  of  70/*  or  80^.  a  year  to  each  individual :  shall  it  be  said 
that  they  are  not  bound  to  contribute  any  thing,  beeause  they 
derive  that  benefit  from  a  charitable  institution  ?  Then  it  is  said, 
that  cases  have  decided  that  property  of  this  kind  is  not  rateable, 
because  no  occupier  could  be  found :  but  no  case  has  decided, 
that  were  nefsons  are  found  in  the  actual  occupation  and  having 
a  beneficial  enjoyment  of  it,  they  are  not  within  the  statute*—^ 
Grose  J.  It  is  not  the  question  whether  it  were  wise  or  meri- 
torious to  rate  these  poor  objects ;  but  the  overseers  have  a  right 
to  insist  that  they  come  within  the  description  of  persons  liaole 
to  be  rated  by  the  statute  43  Elix,;  that  is,  that  they  are  beneficial 
occupiers  of  lands  and  houses ;  and  if  they  do  so,  we  cannot  say 
that  they  are  not  rateable.  But  it  is  asked,  Where  is  the  eve 
which  says  that  persons  who  are  the  objects  of  a  chanty  are 
rateable  ?  I  could  put  many  cases  where  they  ought  to  h^  rated* 
For  instance;  suppose  a  person  gave  1000^. .  a  year  amoi^sS  ^n 
persons,  who  were  to  be  selected  as  being;  objects  of  ^larite: 
should  they  not  be  rated  on  that  account  ?  1  remember  when  & 
U)  lUxo.  case  of  the  Bursar  of  Catherine  Hail  (a)  was  decided.     He  w« 

Gardner,  tmie,    contended  not  to  be  rateable ;  but  it  was  determined  otherwise, 
pu  167.  Y^  ^^  ^^  ^  object  of  charity  in  one  senses  being  appointed  to 
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asHiiation  in  a  charitable  foondation;  and  I  cannot  distinguish 
upon  a  question  of  law  between  one  sort  of  charitable  foundation 
and  another.  As  to  the  quantum  of  the  rate»  it  is  a  matter  for 
the  Sessions  to  determine.  —  Lawrence  J.  I  am  of  opinion, 
that  under  the  circumstances  of  this  case  it  is  a  good  rate.  The 
distinction  has  been  truly  taken  upon  the  cases,  that  wherever 
persons  have  been  found  m  possession  of  property  from  whence 
they  derived  a  benefit  to  themselves,  they  have  been  holden  rate- 
able as  occupiers.  And  all  the  cases  wnich  have  been  decided 
i^inst  the  liability  to  be  rated  have  either  been  upon  the  ground 
that  the  party  rated  was  not  the  occupier,  or  if  he  were,  that  he 
derived  no  benefit  to  himself.  But  it  is  said,  that  the  objects 
themselves  of  a  charity,  though  beneficial  occupiers,  do  not  come 
within  the  meaning  of  the  stat.  43  Eliz.,  for  that  the  object  of  the 
rate  directed  to  be  levied  by  that  statute  is  for  the  relief  of  poor 
and  impotent  persons,  and  consequently  it  could  not  be  intended 
to  Jevy  the  rate  upon  such.  But  however  the  persons  rated  might 
have  been  poor  and  impotent  at  tlie  time  when  they  were  selected 
as  objects  of  the  charity,  yet  afler  their  appointment  to  be  mem- 
bers of  the  foundation  they  ceased  to  be  of  that  description  of 
persons,  and  therefore  became  rateable  in  proportion  to  the  pro- 
perty so  acquired.  —  Le  Blanx  J.  The  only  question  here  is, 
Whether  the  Sessions  have  rated  persons  in  possession  of  rate- 
able property  ?  There  is  no  doubt  but  that  the  property  is  rateable 
within  the  stat.43£/i2.,  &c. ;  and  without  relying  on  the  fact 
found  of  these  persons  being  the  actual  occupiers,  I  think  sufficient 
appears  from  the  other  facts  of  the  case  for  the  Court  to  say  that 
they  are  properly  to  be  considered  as  occupiers.  They  occupy 
the  property  for  their  own  benefit ;  and  whether  it  be  more  or 
less  beneficial  is  not  an  object  for  our  inquiry.  In  other  cases  of 
this  sort  the  endeavour  has  been  to  find  out  whether  the  persons 
rated  were  in  the  occupation  of  the  property ;  or  if  so,  whether 
they  occupied  it  for  themselves  or  merely  as  agents  or  servants 
for  others,  deriving  no  benefit  from  it  themselves.  Such  were 
the  cases  of  the  hospitals,  and  such  was  the  case  of  Mr.  Waldo's  R^^  v,  Waldo, 
charity ;  and  in  the  last  mentioned  case  the  Court  considered  that  ^^^»  pi^is^ 
he  was  not  the  occupier.  But  these  persons  are  in  the  actual 
occupation  of  rateable  property;  and  there  is  no  exemption 
in  their  favour  in  the  stat.  4rS Eliz,,*  nor  is  there  any  case 
which  has  decided  that  persons  of  this  description  occu|^ing  such 
property  for  their  own  benefit  shall  not  be  rated.  Therefore, 
whether  the  benefit  be  more  or  less,  we  must  say  that  they  are 
liable  to  be  rated  in  respect  of  the  occupation  of"^  such  property. 
-—Order  of  Sessions  confirmed.  ^ 

212.    Rex  v.    fVoodlandy  H.  T.  42  G- 3.   2  East,  164.— The  A  date-work, 
case  :  The  appellant  is  the  occupier  of  certain  slate  quarries  in  [^'j^i^^^'^P*'' 
the  said  township.    The  working  of  such  quarries  is  attended  with  ,Ji„e)bnIteabk 
great  expence  and  risk,  and  is  considered  always  as  a  matter  of  to  the  poor, 
uncertainty  and  speculation.     The  outward  surface  of  the  country 
when  the  soil  is  taken  off  is  generally  a  sort  of  rock  composed  of 
slaie  mixed  with  coarse  stone,  which  is  very  hard,  and  not  at  all 
proper  for  splitting  into  slates.     Some  idea  may  be  formed  by 
skilful  persons  whether  the  proper  kind  of  slate  may  be  found 
below.     The  process  adopted  for  procuring  slates  is  first  to  remove 
the  soil,  and  then  to  blast  the  coarse  outward  rock  by  meaxia  ot 

o  2 
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gunpowder.    Sometimes  a  good  vein  of  pure  date  is  discovered. 
But  it  lias  often  happened  that  works  have  been  carried  to  the 
depth  of  thirty  yards  at  the  expence  of  some  hundred  pounds 
without  meeting  with  any.     The  best  slate~is  at  the  bottom  of  the 
quarries,  many  of  whicn  are  upwards  of  fifty  yards  deep.    A 
good  vein  when  found  may  last  for  some  years :  at  other  times 
the  veins  are  soon  worked  out.     A  shaft  is  never  sunk»  as  in  coal- 
pits, the  quarries  being  commonly  worked  by  day-light ;  though 
a  level  has  been  known  to  be  driven  one  hundred  yards  under 
ground.     When  the  pure  slate  is  found,  large  blocks  are  detached 
by  means  of  gunpowder,  which  are  afterwards  split  by  iron  tooh 
or  gunpowder  into  thin  pieces  of  merchantable  slate.    These 
ought  not  to  be  thicker  than  half  an  inch,  and  are  more  valuable 
according  to  their  lightness.    It  is  so  difficult  to  procure  pieces 
of  sufficient  size  and  of  the  proper  thinness,  that  for  one  cart  load 
of  merchantable  slates  it  is  usual  to  be  encumbered  with  forty  cart 
loads  of  refuse  slate  of  no  value,  though  of  the  pure  sort  of  slate? 
being  too  small  for  use.     When  quarries  are  opened  in  the  waste, 
a  rent  is  sometimes  paid  to  the  lord  for  a  certain  district :  some- 
times he  receives  a  sum  of  money  for  every  ton  of  slate  procured. 
In  the  inclosures  a  rent  is  generally  paid  for  the  land.    The  slate 
mines  have   never  before  been  rated.  —  Grose  J.     The  only 
ground  on  which  it  is  contended  that  the  subject  matter  is  not 
rateable  is,  because  it  is  denominated  a  mine  :  but  though  that 
word  has  slipped  in  at  the  end  of  the  case,  yet  it  cannot  alter  the 
nature  of  the  thing,  which  is  nothing  more  than  a  slate-work,  and 
no  mine  in  the  proper  sense  of  the  word.     Then  how  is  it  possible 
to  distinguish  a  slate-work  in  this  respect  from  a  lime-work,  which 
has  been  determined  to  be  rateable  ?    The  express  mention  of 
coal-mines  in  the  statute  has  been  holden  to  be  an  exception  of 
other  mines  ;  but  there  cannot  be  a  doubt  but  that-  a  slate-work, 
not  being  a  mine,  and  producing  profit,  ought  to  be  rated.    And 
the  case  expressly  distinguishes  between  the  annual  value  of  the 
slate-works,  and  of  the  lands  which  were  separately  assessed  for 
•their  respective  values.  —  Lawrence  J.   I  consider  the  case  of 
Jiex  V.  Alberhury  has  having  decided  this  point :  but  if  this  be  a 
mine,  the  subject  matter  in  that  case  was  improperly  described. 
In  truth  however  neither  lime  nor  slate-works  can  be  deemed  to 
be  mines,  in. the  sense  in  which  they  were  construed  in  the  case 
of  Rex  V.  Jiichardson  to  be  virtually  excepted  out  of  the  slat. 
4eSEliz,    For  Lord  Mansfieldf  speaking  of  such  mines,  confines 
the  exception  to  such  as  are  governed  by  particular  laws  of  their 
own  ;  like  those  in  Devonshire,  Corntoall,  and  other  counties,  the 
ownership  whereof  is  exercised  in  a  different  manner  from  that  of 
the  soil.     And  this  he  considers  might  be  a  reason  why  they  were 
not  named  in  the  statute.   Now  that  part  of  his  argument  is  toCillv 
inapplicable  to  the  present  case.     But .  if  every  substance  which 
is  raised  from  under  the  surface  of  the  soil  is  to  be.  considered  as 
the  produce  of  a  mine,  and  therefore  that  the  profits  of  it  are  not 
rateable,  the  exception  will  equally  extend  to  gravel,  8and»  marie, 
stone,  and  the  like ;  none  of  whicn  were  ever  considered  as  the 
produce  of  mines.  —  Le  Blanc  J.    This  case  is  within  the  pris- 
ciple  of  the  decision  in  Rex  v.  Alberbury^  and  is  not  within  the 
virtual  exception  of  the  stat.  43  Eliz,  —  The  rate  was  confirmed. 
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«1S.  Rexv.  Terroit,    E.  T.   43  G.  3.   3  AW,  506.— The  de-  Where  the  oom- 
fiendant  appealed  against  a  rate  made  for  the  relief  of  the  poor  piandlog  ofllcer 
of  the  parish  of  P.     The  Sessions  confirmed  the  rate,  subject  to  IJI^^^*^ 
the  opinion  of  this  Court  on  the  following  case  :  The  appellant  is  mente  aUotted 
a  lieutenant-colonel  in  His  Majesty's  royal  regiment  or  artillery,  to  him,  one  in 
and  isy  and,  during  the  following  periods,  was  commanding  officer  particular  for 
of  the  royal  artillery  at  P.,  viz.  from  the  year  1795  to  August  ^^naacting  the 
1799,  and  from  October  1800  to  the  present  time.     The  premises  ^"J"^**^^ 
in  respect  of  which  the  appellant  is  rated  are  the  property  of  the  J^^^  fitted 
Crown,  and  part  of  a  barrack  called  the  Colewort  Garden  Bar^  up  for  the  ac- 
rocl,  and  until  1801  it  was  appropriated  to  the  use  of  the  privates  commodation  of 
of  the  regiment ;  the  officers,  and  amongst  others  the  appellant,  l^imaelf  and  hit 
having  quarters  in  an  adjoining  building  under  the  same  roof.  ^^?^^^  ^ 
In  1801  the  board  of  ordnance  directed  a  quarter  with  offices  to  "j^  contdnS« 
be  fitted  up  for  a  field  officer ;  in  consequence  of  which  the  pri-  amongst  others 
vates  were  removed  to  another  building  in  the  same  barrack  yard,  a  kitchen,  wash* 
and  the  building,  at  a  considerable  cxpence  to  the  Crown,  was  house,  and 
altered  to  its  present  form.     The  buildmg  in  which  the  appellant  ^^J?"'*°-*UI*'**** 
resides  consists  of  two  stories  with  four   rooms   on   each  floor,  SiSe^ yard,  and 
besides  attics.    The  rooms  on  the  ground  floor  are  thus  appro-  garden :  Hvld 
priated;  one  room  as  a  store- room,  another  as  a  quarter  for  the  that  be  was  rate- 
adjutant,  a  third  as  an  office  for  a  commanding  officer  to  transact  ^1^  to  the  ra- 
the business  of  the  regiment,  and  the  fourth  as  the  appellant's  ^i^^  ^^  ^^^ 
kitchen.    Tlie  whole  of  the  first  floor  and  the  attics  are  the  resi-  j^!^„f  alwncfi- 
dence  of  the  commanding  officer  of  tlie  artillery  for  th^  time  cial  enjoyment 
being,  together  with  a  kitchen,  wash-h^use,  and  other  offices,  of  them  beyoo4 
co&ch-house,   stable-yard,   and  small   garden  or   drying-ground.  *>>•  necessary 
The  appellant  resides  there  with  his  wife,  family,  and  servants ;  •«^™™dation 
two  of  the  latter,  a  man-servant  who  is  one  of  the  private  soldiers  J*^  ^^  purpose 
of  the  artillery  and  his  wife,  who  is  cook  to  the  colonel,  sleep  in  of  public  ser- 
the  attic,  and  the  other  female  servant  sleeps  in  one  of  the  rooms  rice, 
on  the  first  floor.    The  rate  is  made  for  the  whole  of  the  pre- 
mises used  by  the  appellant.     The  outer  door  of  the  building 
opens  into  a  passage  between  the  office  and  the  room  used  as  a 
store-room.     There  is,   however,   no   communication   with   that 
room  or  the  adjutant's  quarter  by  means  of  the  door  or  passage, 
nor  are  they  otherwise  connected  with  the  apartments  of  the  ap- 
pellant than  being  under  some  of  the  rooms ;  the  entrance  into 
them  being  through  the  door  of  the  adjoining  building,  in  which 
the  other  officers  have  apartments.    The  part  used  by  theappeF- 
Jant  is  in  every  respect  separate  and  distinct  from  the  rest,  there 
being  no  communication  between  it  and  any  other  apartments, 
<and  the  outer  door  above-mentioned  leading  only  to  the  appel- 
lant's qiartments,  and  being  subject  to  his  control ;  except  that 
the  store-house  and  adjutant's  quarter  are  under  two  of  the  rooms 
of  the  colonel's  quarter ;  and  except  the  office  being  public  for 
the  duties  of  the  service  at  such  hours  as  the  commanding  officer 
pleases.     At  the  time  of  fitting  up  the  building,  chairs,  tables, 
£re  grates,  and  the  usual  barrack  furniture  were  supplied  by  the 
Crown ;  beds,  and  the  residue  by  the  appellant,    'llie  appellant 
is  liable  to  be  ordered  elsewhere  upon  service  at  any  moment  at 
pleasure  of  the  Crown.    In  1799  he  was  ordered  and  went  to  the 
H,    On  that  occasion  the  command  devolved  to  Lieutenant-Colo- 
nel Seward f  who  during  his  absence  resided  in  the  apartment  in 
which  the  appellant  resided  before  his  departure,  and  which  he 
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returned  to  on  being  again  ordered  to  P.  to  take  the  command. 
The  question  for  Uie  Court  was,  Whether  the  appellant  were  liable 
to  be  rated  in  respect  of  any  part  of  the  premises  ?  If  he  were, 
the  rates  to  stand :  if  not,  the  rates  to  be  amended  by  strikine 
out  his  assessment. — Lord  Ellenborough  C.  J.  now  deiirered 
the  judgment  of  the  Court.  The  question  in  this  case  it.  Whe- 
ther the  appellant  is  to  be  considered  as  an  occupier  of  the 
premises  for  which  he  has  been  rated  ?  [Here  his  Lordship  stated 
from  the  case  the  situation  of  the  premises,  and  the  manner  in 
which  they  were  occupied  by  the  appellant  and  his  family.]  These 
apartments  and  premises  appear  to  have  been  put  into  their  pre* 
sent  fofm  at  a  considerable  expence  by  Government,  in  the  year 
1801,  for  the  accommodation  of  the  commanding  officer  of  artil- 
lery at  P.  barracks,  and  the  appellant  has  ever  since  resided 
therein.  Of  the  eight  rooms,  besides  attics,  one  room  is  a  store 
room,  another  a  quarter  for  the  adjutant,  and  a  third  an  office  for 
the  commanding  officer  to  transact  the  business  of  the  regiment : 
the  rest  of  the  rooms  and  offices  are  all  devotea  to  the  personal 
use  and  accommodation  of  the  commanding  officer.  If  the  per- 
manency and  duration  of  the  occupation  and  the  quantity  of 
interest  which  the  occupier  has  in  the  subject  of  such  occupation 

^iHf,  pll85.      were  not,  as  laid  down  by  Btdler  J,  in  Lord  Bute  y.  GrindaUf 

I  Term  Rep.  S4S.,  generally  immaterial,  it  would  still  form  no 
question  in  the  present  instance,  as  the  appellant  has  had  a  long, 
and  has  a  still  continuing  occupation  (supposing  him  to  be  in  law 
an  occupier  at  all)  of  tlm  subject  for  which  he  is  now  rated,  that 
is,  from  1801  to  the  present  time.  And  the  legislature  contem- 
plated the  situation  and  ability,  at  the  time,  of  the  party  subjected 
to  this  rate,  which  was  by  the  12th  section  of  the  stat.  4fiEliz> 
directed  to  be  a  weekly  sura  ;  such  sum  imposed  tlierefore  of 
course  with  a  reference  to  actual  ability  at  the  weekly  t>r  other 
short  periods  at  which  the  rate  is  made,  and  not  as  to  what  it 
might  be  at  any  subsequent  period.  The  principle  to  be  collected 
from  all  the  cases  on  the  subject  is,  that  if  the  party  rated  have 
the  use  of  the  building  or  other  subject  of  the  rate  as  a  mere 
servant  of  the  Crown,  or  of  any  public  body,  or  in  any  other 
respect  for  the  mere  exercise  of  public  duty  therein^  and  have  no 
beneficial  occupation  of  or  emolument  resulting  fitNn  it  in  any 
personal  and  private  respect,  then  he  is  not  rateriile*  The  pro- 
perty of  the  Crown  in  the  beneficial  occupation  of  a  subject y  whe- 
ther he  be  a  civil  officer  of  the  Crown,  as  in  Lord  Bvto's  case» 
(who  was  ranger  of  the  Netv  Park  near  Richmond^)  and  in  the 

Ayrv.  Small-      ^^^  gf  the  comptroller  of  Chelsea  Hospital,  Eyre  v.  Smaiipt^e, 

peace,  afUe,  pi.   g  jg^^^^  ^^^g^  or  as  a  military  officer,  as  in  Hurdis's  case,  be  is 

in  each  cose  equally  rateable.  For  in  these  cases  ea<^  of  the 
persons  rated  had  a  degree  of  personal  benefit  and  accommo- 
dation froni  the  property  enjoyed  by  him  ultrH  the  mere  public 
use  of  the  thing ;  and  which  excess  of  personal  benefit  and  ac- 
<K)nmiodation  ultrH  the  public  use  may  be  considered  as  so  much 
of  salary  and  emolument  annexed  to  the  office,  and  enjoyed  in 
respect  of  it  by  the  officer  for  the  time  being.  But  if  the  use  of 
or  residence  upon  the  property  be  either  as  the  servant  of  the 
Crown  and  for  public  purposes  only,  as  in  Lord  Somer*B  case,  or 
as  a  mere  public  officer  or  servant,  or  of  any  other  descriptioo, 

^fUc,pl2lo.      such  as  the  superintendant  of  the  PAt&miAropM;  Society,  Rcif* 
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Fidd^  6  T.  R.  587*»  the  trustees  of  a  meeting-house  the  senrttnt 
at  St.  Lukes,  the  Masters  in  Chancery  in  respect  of  their  public 
oflfices ;  in  all  such  cases,  the  parties  having  the  immediate  use  of 
the  property  merely  for  such  purposes,  are  not  rateable ;  because 
the  occupation  is  throughout  that  of  the  public,  and  of  which  pub- 
lic occupation  the  individuals  are  only  the  means  and  instruments. 
It  is  said  that  if  the  commanding  officer  be  rated  for  the  degree 
of  private  accommodation  he  enjoys  in  a  building  of  this  descrip- 
tion, why  not  the  soldiers  in  their  barracks  for  the  accommodation 
they  enjoy  there  ?  I  am  not  aware  that  private  soldiers  have  any 
accommodations  in  barracks  beyond  what  are  required  for  the 
mere  ordinary  uses  and-  purposes  of  animal  nature,  I  mean  for 
sleeping,  and  eating,  and  the  like :  but  if  their  barracks  should 
supply  even  them  with  any  accommodation  of  a  beneficial  and 
valuable  and  not  strictly  of  a  necessary  nature,  the  analogy  be- 
tween the  two  cases  would  rather  afford  perhaps  a  ground  for  in- 
cluding them,  under  such  circumstances,  in  the  rate,  than  for 
excluding  an  occupier  of  the  present  description  from  it.  The 
reason  of  the  thing,  and  the  sound  and  established  construction  of 
the  statute,  subjects  every  person  who  has  the  beneficial  use  of  any 
local  visible  property  in  a  parish  to  this  species  of  public  con- 
tribution. The  parish  is  liable  to  be  burthened  with  settlements 
of  them  and  of  their  children  :  a  part  of  the  property  ante* 
cedently  contributing  to  the  poor-rate  is  by  being  thus  built  upon 
and  appropriated  to  such  public  purposes  effectually  withdrawn 
from  its  liability  to  contribute,  unless  the  nature  and  quality  of 
the  occupation  thereof  restores  and  throws  it  back  again  either 
in  the  whole  or  in  part  within  the  scope  and  reach  of  this  species 
of  parochial  contribution.  And  the  immediate  occupant  has,  in 
fact,  nothing  to  complain  of;  for  I  believe  it  never  has  occurred  in 
experience  that  the  quantum  of  the  mere  rate  upon  an  occupier  of 
this  kind  has  exceeded  in  amount  the  benefit  and  advantage  de- 
rived to  him  from  his  occupation.  Whether  the  commanding 
officer  could  withdraw  himself  from  the  rate,  by  contracting  his 
occupation  in  some  proportionable  degree  within  the  same  narrow 
limits  of  merely  necessary  enjoyment  with  the  soldier  in  his  bar- 
racks, will  be  a  question  to  be  decided  when  it  shall  occur.  It  is 
enough  for  us  to  say  at  present,  that  upon  the  principles  laid 
down  and  acted  upou  in  the  cases  already  referred  to,  the  com- 
manding officer  in  question  has  such  a  beneficial  occupation  of 
these  apartments  and  other  conveniences  as  to  render  him  rate-* 
able  for  the  same,  and  that  this  rate  of  course  should  standi  and 
the  rule  for  amending  the  same  be  discharged. 

214.  Rex  V.  Aberavon  (a),  M.T.  45 G.  3. 5  East^  453.  —  2>.  J.  Where  •  corp©- 
appealed  against  a  poor-rate,  and  the  Sessions  quashed  the  rate,  ration  was  seii- 
subject  to  the  opinion  of  this  Court  on  the  following  case :  The  ^j^^J'^^^J^ 
parish,  town,  and  borough  of  A,  in  the  county  of  G.  are  co-ex-r  i^nd^  which 
tensive,  and  have  churchwardens  and  ovefseers  appointed  in  the  ^ere  stocked 
common  way*     The  portreeve,  aldermen,  and  burgesses,  spme  of  with  the  cattle 
which  latter  reside  in  the  borough  and  parish,  some  in  the  neigh#  of  tlie  resident 
bourhood,   and   others  at  a  distance,  are  seised  ia^e  in  thehr  ^/^^^°^f 
corporate  capacity  of  certain  inclosed  lands,  to  the  amount  of  ^^^j,  who  alone 

acres,  and  they  are  also  in  like  manner  seised  of  12  or  300  acres  of  ^era'  pennitted 

(n)  See  Rei  v,  Sculcoaiev,  ante,  pi.  101. 
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by  ttM  burgesses  unioclosed  marth  lands,  called  Aberavon  Marshy  worth  lOt.  an  merep 
to  claim  wich  gnd  of  about  100  acres  of  mountain,  worth  5s.  an  acre.  The  in- 
right^modalsoby  closed  land  is  annually  parcelled  out  between  the  resident  bur* 
era  who  were  gesses,  who  occupy  the  same  as  tenants,  paying  to  the  corpora-' 
admitted  to  tion  certain  rents  according  to  the  size  and  value.  These  inclosed 
tocfa  enjoyment  lands  are  charged  in  the  rate  to  the  burgesses,  the  renters,  as  occti- 
finom  charity;  piers,  in  proportion  to  their  several  rents,  and  as  such  those 
"***  *"^to^her  burgesses  pay  the  poor-rates,  and  also  the  land-tax,  to  which  the 
omitted*out^  inclosed  lands  are  also  rated.  In  the  poor-rate  the  inclosed  lands 
the  poor-rate ;  are  charged  under  the  title  of  '*  The  Burgesses  land^^  (which 
the  Sessions  on  covers  the  three  columns  in  the  other  part  of  the  rate  resented  for 
appeal  by  one  landlords^  tenements^  and  occuvierst)  adding  the  person's  name 
n^ce^U^ob-  ^''^™  whom  the  rate  is  collecteu,  and  the  valuation  of  his  occupa- 
jection  to  ie  *  ^'^">  *^^  '^^  s*^™  ^®  ^®  collected.  The  corporation  have  not  any 
parish  officers,  live  Stock  by  which  they  can  occupy,  nor  any  personal  chattels, 
and  to  the  cor-  except  their  maces  and  halberts.  The  uninclosed  marsh  and 
poration  as  the  mountain  have  never  been  charged  to  either  land-tax  or  poor- 
P^  *Ae^^  '^*®'  They  are  occupied  as  common  land  by  the  individual  bor- 
4IG.3.C.23.  gesses  or  their  widows  who  are  residents,  and  keep  stock  to 
a.  6.  having  '  occupy  ;  but  those  burgesses  who  have  not  any  stock,  or  are  non- 
gwuhedtbente,  resident,  do  not  receive  any  benefit  from  the  same.  The  bur- 
^usCourt  con.  gesses  do  not  permit  any  person  but  burgesses  or  their  widows  to 
firmed  that  or-     ^.1^,^  ^  rigi,^  ^^f  pasturage  on  these  uninclosed  lands,  but  they 

suffer  by  way  of  charity  and  in  ease  of  the  parish  some  poor 
persons  who  are  residents,  not  being  burgesses,  to  depasture  there. 
Of  those  who  depasture  every  person  occupies  according  to  the 
quantity  of  his  stock,  so  that  one  occupier  may  have  18  head  of 
cattle  and  100  sheep,  there  being  no  limitation,  and  another  not 
more  than  one  cow,  or  one  horse,  or  even  one  sheep.  In  the 
poor-rate  in  question  the  uninclosed  marsh  and  mountain  lands 
are,  as  usual,  left  out.  And  D.  </.  gave  notice  of  appeal  against 
the  rate  to  the  churchwardens  and  overseers  of  the  poor  m  the 
parish,  and  also  to  the  portreeve,  addermen,  and  burgesses  of  the 
town  and  borough  of  Aberavon^  stating  therein,  as  the  ground  of 
objection,  that  they  had  omitted  to  rate  the  marsh  and  mountain 
lands,  called  Aberavon  MarskeSy  and  Aberavon  MfnaUmin^  all 
which  said  premises  were  in  the  possession  or  occupation  cd  the 
said  portreeve,  aldermen,  and  burgesses.  This  notice  was  ad- 
mitted to  be  well  served  on  the  churchwardens  and  overseers  of 
the  poor,  and  on  the  portreeve,  aldermen',  and  two  of  the  prin- 
cipal burgesses  in  their  corporate  capacity  ;  but  the  majority  of 
the  resident  burgesses  and  other  persons  who  were  occupiers  of 
the  said  uninclosed  lands  were  not  served,  and  a  ntnnber  of  out- 
dwelling  burgesses  within  the  county  and  jurisdiction  ^  the  court 
were  not  served.  On  the  hearing  of  the  appeal  the  questions 
before  the  Court  were,  first.  Whether  these  umnclosed  lands 
should,  under  the  circumstances  of  the  occupation,  be  rated  at  aH? 
secondily,  Whether,  if  they  were  rateable,  the  portreeve,  aJderw 
men,  and  burgesses  were  to  be  considered  as  occupiers,  and  to  be 
rated  as  such,  and  notice  of  appeal  to  them  in  their  corporate 
capacity  tioT  he  deemed  sufficient  ?  or.  Whether  the  several  and 
respective  burgesses  and  other  persons  who  were  the  actual  occu- 
piers were  not  the  persons  to  be  rated,  and  that  in  proportion  to 
their  respective  stocks  ?  And  if  such  persons  were  to  be  rated. 
Whether  the  Court  could  quash  or  amend  the  rate  without  such 


S£CT.  70       PERSONS  AKD  PROPBRTY  TO  BR  RATED.  201 

persons  first  having  notice  under  the  stat.  of  the  41  G.S.C.  23.  §  6* 
which  they  had  not  ?  —  Lord  Ellemborouoh  C.  J.  The  case  is 
very  loosely  and  inaccurately  drawn.  We  ought  to  have  the  right 
of  enjoyment  more  distinctly  stated.  It  does  not  appear  whether 
the  burgesses  who  turned  stock  on  the  common  diu  so  in  right  of 
their  franchise,  or  by  permission  of  the  corporate  body.  I  own  I 
have  great  difficulty  in  deciding  that  a  person  who  has  a  mere  per- 
mission to  turn  his  cattle  on  another's  land  is  rateable  as  an  occu- 
pier. —  Grose  J.  The  questions  put  at  the  end  of  the  case  might 
be  very  proper  to  be  considered  by  the  Sessions ;  but  that  is  not 
the  proper  form  of  drawing  up  a  case  for  the  opinion  of  this  Court. 
We  can  only  say  whether  the  Sessions  have  done  legally  in  quash- 
ing the  rate.  —  The  Court  then  seemed  inclined  to  send  the  case 
bi^k  to  the  Sessions  to  be  restated  ;  but  after  some  further  con- 
sultation on  the  bench,  Lord  Ellenborougu  C.  J.  said,  on 
further  consideration,  I  think  we  may  deal  with  the  case  as  it  is. 
Here  h  a  large  track  of  property  producing  profit  which  is  liable 
to  be  rated,  and  no  person  is,  in  tact,  rated  for  it.  This  property  is 
stated  to  belong  to  the  corporation,  audit  may  be  doubtful  whether 
the  occupation  shown  be  their  occupation  or  that  of  individuals. 
Under  these  circumstances  I  cannot  say  that  the  Sessions  have 
done  wrong  in  quashing  the  rate.  The  rate,  therefore,  is  quashed 
because  no  person  has  been  rated  for  property  which  ought  to 
have  been  rated.  —  Per  Curiam  :  Order  of  Sessions  confirmed. 

215.  Rex  V.  Cunningham,  M.  T.  45  G.  3.  5  East,  478.  -*  Upon  Iron  minei  art 
the  appeal  lof  C.  and  others,  iron  masters,  against  a  rate  made  for  ^^  rateable  to 
the  relief'of  the  poor  of  the  parish  of  B.  the  rate  was  confirmed,  ^  f'*^^*** 


«.^  .^..«.  «.  ...*.    ^^^  - t"— *-•  —  •"'-  -^««  w^.-«..«^,  ?^ 

subject  to  the  opmion  of  this  Court  on  the  following  case :  C.  and  ^j  ^knnSy 
Co.,  who  are  lessees  and  occupiers  of  a  large  tract  of  land  in  the  with  coal  mines, 
parish  of  J?.,  and  of  several  mines  of  iron  ore  and  coal  under  the  the  coal  whereof 
same,  were  assessed  in  the  rate  as  follows :  "  For  the  farm  and  ^^  nued  by 
"  lands  S2l.     For  the  iron  and  coal  mines  70/."     The  iron  ore'and  j^dTfo^h^U^ 
coal  which  they  raise  is  applied  solely  to  the  manufacturing  of  ^^q  ^^  {„ 
iron  m  furnaces  built  for  that  purpose,  part  of  which  is  raised  smelting  the 
under  the  farms  and  lands  rated,  and  part  under  the  mountains,  iron,  the  order 
C.  and  Co.  objected  to  the  rate  on  the  following  grounds  :  First,  ?^  Sessions  con- 
That  having  been  charged  for  part  of  the  surface,  they  ought  not  ^J^  ™^y 
to  be  separately  charged  for  minerals  under  that  surface.     Se-  with^t  ascer^ 
condly,  That  iron  mines  are  not  assessable  to  the  poor's  rate,  taining  the  pro- 
Thirdly,  That  the  coal  iUself,  being  raised  for  making  iron,  is  also  portionat  which 
Boc  liable  to  be  assessed.  —  Lord  Ellbnborough  C.  J.,  said,  that  ^^^  T[!!|^*^" 
it  was  likely  they  would  contend,  and  that  with  success,  that  iron-  ^■'  q««»«»« 
mines  were  not  rateable :  and  that  though  the  coal-mines  were 
rateable  (concerning  which  it  could  make  no  difference  whether 
the  coal  were  sold  by  the  owner  to  another  who  used  it  in  an  iron- 
foandry,  or  whether* he  applied  it  himself  to  the  like  purpose),  yet 
being  rated  conjointly  with  something  else  which  was  not  rateable^ 
and  the  Court  here  having  no  means  to  ascertain  the  several  pro- 
portioDs,  so  as  to  rectify  the  excess  of  the  rate,  they  coula  do 
nothing  else  than  quash  the  order  of  Sessions,  which  had  confirmed 
the  rate  generally,  such  order  being  at  all  events  wrong.    And  as 
the  order  of  Sessions  was  certainly  wrong  in  affirming  the  rate  so 
framed,  there  was  no  objection  to  quash  it.  —  Order  of  Sessions 
quashed. 


■J 


poob's  rats.  [Ch.  IL 

Where,  corpo-  916.  Rex  v.  Waison  (a),  M.  T.  45  G.S.  5  Easi^  480.  — J.  W. 
ntk>nwere8eis-  appealed  to  the  Quarter  Sessions  for  that  borough  against  a 
Si^^**Wdi  hv  P^'*®  '^'®»  because  //^  T.,  and  G.  were  not  rated  for  certain 
^^storn  w^  common  lands,  called  the  Mill  Common  and  Pitts^  situate  in  the 
anniudly  meted  parish  of  SU  M.f  in»  over,  and  upon  which  said  lands  the  said  H,, 
out  under  their  T.,  and  G.,  have  certain  commonable  rights  for  feeding  and  depas- 
control  by  a  leet  turihg  their  cattle*  according  to  the  custom  of  the  said  common 
i^i^tji^rding  j^jjjj  common  lands,  according  to  their  respective  rights  as  com- 
^ntTtowch  nioners  using  the  same  ;  and  which  said  lands,  so  called  the  AIM 
of  the  resident  Common  and  Pitts  as  aforesaid,  are  in  the  respective  occupation 
burgeaaes  who  of  the  said  i/.,  T.,  and  G.,  for  the  purpose  of  enjoying  the  said 
dKMe  to  stock  commonable  rights,  and  from  which  they  actually  do  derive  a 
**^  .""ti  **^  local,  visible,  and  beneficial  advantage,  by  stocking,  using,  and 
to  mkI  of  the  f^^eding  the  same  with  their  commonable  cattle  respectively,  and 
other  burgesses  therefore  ought  to  be  rated  for  the  same.  Upon  hearing  this  ap- 
who  did  not  peal  the  justices  confirmed  the  said  rate,  stating  the  following  case 
stock :  Held  for  the  opinion  of  this  Court :  That  the  mayor,  aldermen,  and 
*''l^*''"toA"  ^^^''g®**®*  of  the  borough  of  Huntingdon  are  the  owners  or  pro- 
ed^were  tenants  P^^tors  of  certain  large  tracts  of  land  within  the  said  borough, 
in  common  of  used  as  a  common  of  pasture,  and  stocked  by  such  resident 
the  hmds  so  oc-  bureesses  of  the  said  bofough  in  right  of  their  burgerships  as 
cupiedbytbem,  think  proper  to  stock,  according  to  a  stint  annually  fixed  by  the 
*°^-**  ^^!L^"  ^^^  ju^y»  ^^o  are  burgesses  of  the  borough,  under  the  control 
SSiTto  be  o^  ^^^  mayor  for  the  time  bein^  ;  part  of  which  lands,  namely, 
ntted  for  the  the  Mill  Common  and  Pitts  mentioned  in  the  notice,  are  in  the 
same.  parish  of  St,  M.,  and  part  in  other  parishes  in  the  said  borough. 

(a)  See  Rex  t;.  That  no  part  of  the  said  common  was  ever  assessed  to  the  poor's 
Tewkesbury,  rate.  That  there  are  about  80  resident  burgesses  who  have  rights 
rS'^^m**'  ®^  common,  some  of  whom  stock  to  the  full  of  their  rights,  others 
&C.  of  Sudbury  P&i^^<^lly»  and  some  do  not  stock  at  all ;  but  in  the  latter  case 
pott,  pi. 244.    '  receive  an  annual  payment  of  \9s,  ifd,  in  lieu  thereof,  which  is  paid 

by  those  who  do  stock. .  That  the  said  //.,  T.,  and  G.,  the  per- 
sons named  in  the  notice  of  appeal,  are  burgesses,  having  right 
to  stock  the  common,  and  who  did  stock  in  the  course  of  the 
year  1804. —  Ellenbo rough  C.  J.    The  whole  cloud  which  has 
been  cast  over  the  case  arises  from  a  misconception  of  tJie  nature 
of  the  property  occupied  by  these  persons.   It  has  been  resembled 
to  an  incorporeal  hereditament ;  but  it  is  no  such  thing.     The 
corporation  are  the  owners  in  fee  of  the  land,  and  they  dole  it 
out  annually,  according  to  the  custom,   to  certain  of  the  bur- 
gesses ;  such  of  them  as  take  it  paying  a  certain  sum  to  those 
vho  do  not  turn  on  any  stock.     Then  when  the  number  of  per- 
sons who  stock  it  is  ascertained,  what  is  there  to  distinguish  them 
from  other  tenants  in  common  ?    Each  of  them  might  maintain 
trespass  for  an  injury  done  to  his  occupation  in  common.     It  has 
been  decided  that  a  common   in  gross   is  a  tenement,    and  it 
should  seem  from  thence  to  follow  tnat  it  is  rateable  :  but  without 
considering  that,  this  case  steers  clear  of  all  difficulty ;  for  I  do 
not  consider  this  as  an  incorporeal  hereditament,  but  as  a  cor*' 
poreal  tenement,  of  which  the  several  burgesses  who  stock  arc? 
tenants  in  common.     And  we  cannot  say  that  an  enjoyment  of 
land  which  is  of  such  value  as  that  those  who  do  not  actually 
enjoy  it,    but  who  might  if  they  so  pleased,  are  entitled  to  ^ 
compensation  from  those  who  do,  is  not  something  which  is  ratC' 
able;  and  being  rateable,  it  must«4)c  rated  in  the  hands  of  those 
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who  hare  the  beneficial  possession  of  it. —  Grose  J.    This  is  in 
truthy  a  question  whether  the  occupiers  of  land  are  rateable  for 
that  land.    The  portion  of  each  is  indeed  small,  but  that  can 
make  no  difference.    This  is  common  land  belonging  to  a  cor- 
poration»  who  deal  it  out  annually  amongst  certain  ot  the  burgesses, 
and  when  they  are  ascertained,  they  are  tenants  in  common  of  the 
land.     Then  have  they  any  thing  worth  rating  ?    It  is  stated,  tliat 
there  are  80  in  number  of  them,  and  that  each  of  those  who  do 
not  stock  receives  annually  19s*  M.  in  payment  from  those  who 
do*    This  shows  that  those  who  do  stock  have  a  beneficial  enjoy- 
ment of  the  land,  for  which  they  think  it  worth  while  to  pay  so 
much.  —  Lawrence  J.    This  is  the  case  of  certain  persons,  who, 
having,  as  I  understand  the  case,  the  exclusive  enjoyment  of  land 
for  a  year  for  the  purpose  of  turning  oii  their  cattle,  are  to  be 
considered  as  tenants  in  common  of  it.    The  corporation  are  the 
owners  of  the  land ;  the  burgesses  it  seems  are  by  the  custom 
entitled  to  have  it  divided  amongst  certain  of  them  every  year, 
according  to  a  certain  stint  settled  by  the  leet  jury :  when  it  is 
so  meted  out  to  them,  they  are  tenants  in  common.    I  think  it 
would  be  very  difficult,  after  the  land  was  so  meted  out,  to  say 
th4^the  corporation  could  maintain  trespass  for  any  injury  done 
en   the  land  to  the  rights  of  these  persons;    because   if  that 
were  so,  it  would  show  that  the  corporation  were  in  the  occu- 
pation of  it.    For  as  I  said  before,  trespass  can  only  be  maintained 
by  those  who  are  possessed  of  the  land.    But,  according  to  what 
I  collect  from  this  case,  the  resident  burgesses  are  the  occupiers. 
— Le  Blanc  J.    It  appears  that  there  is  a  large  track  of  com- 
monable land,  yielding  profit,  and  the  objection  made  is,  that  the 
commoners  by  whom  it  is  stocked  have  not  been  rated  for  it. 
Then  how  does  the  case  stand  ?  The  corporation  are  the  owners 
of  it.  How  is  it  enjoyed  ?  Not  by  the  corporation  as  a  body ;  but  it 
is  every  year  meted  out  by  them,  according  to  the  custom,  amongst 
certain  of  the  burgesses,  by  whom  it  is  to  be  enioyed  for  one 
year.    It  appears  from  hence,  that  the  fee  is  vested,  in  the  cor- 
poratien  for  the  benefit  of  the  resident  burgesses.    It  is  meted 
out  annually  to  such  of  these  as  choose  to  stock,  and  those,  who 
do  not,  receive  a  compensation  from  the  rest.    Those  persons 
then  are  the  actual  occupiers  of  it.    It  is  improper  therefore  to 
call  it  a  right  of  common ;  because  it  is  holden  in  fee  by  the 
corporation  for  the  benefit  of  the  resident  burgesses.    The  cor- 
poration themselves,  as  a  corporation,  have  no  benefit  from  the 
hmd,  but  the  resident  burgesses  to  whom  it  is  meted  out  annually 
by  the  leet  jury.     This  view  of  the  case  avoids  the  difficulty 
stated  in  the  argument  of  rating  persons  having  a  right  of  common 
running  into  several  parishes  :  for  this  is  a  -case  of  persons  having 
sui  equitable  right  to  the  land,  the  fee  of  which  is  vested  in  the 
corporation  for  their  benefit.  —  Per  Curiam  :  Let  the  rate  be  sent 
back  to  the  Sessions  to  be  amended  by  the  insertion  of  the  bur- 
gesses occupying  the  land. 

217.   Rex  V.  Maddermarket,  H.  T.   4*5  G.  3.    6  East,  182.—  Under  a  local 
ji,  S*  appealed  against  an  assessment  of  100/.  stock  charged  upon  act,  lo  Ann. 
bcr  for  the  relief  of  the  poor;  and  the  justices  allowed  the  ap-  c.  6.  for  rating 
peal,  subject  to  the  opinion  of  this  Court,  on  a  case  which  stated  J'ci^"^^^® 
m  substauce,  that  the  appellant  was  assessed  for  100/.  stock,  or  ^..^,  ^^  j^^^^. 
personal  pro|KTty  charged  upon  her  by  a  rate  du\y  made  axiiii  w\cKIw\mu^ 
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fte.  itock  and  allowed  for  the  relief  of  the  poor  of  the  parish  of  Si.  «/.,  bj 
penonal  estates  virtue  of  a  local  Statute  of  the  10  Ann.  c.6»f  which  enabled  the 
inthe  parish,  churchwardens  and  overseers  of  the  poor  of  the  said  parish,  apoo 
^iMtare^^  the  authority  of  a  certain  warrant  framed  in  the  words  of  the  said 
are  not  liable^^  &ct,  "  to  rate  and  assess  the  sum  (of  137/.  \\s*  lOd.)  on  the  in- 
to be  rated  for  "  habitants  and  on  every  parson  and  vicar,  and  on  all  and  eveiy 
govemmefU  «  the  occupiers  of  lands,  nouses,  tenements,  tithes  impropriate, 
aodu  or/undt,  n  appropriation  of  tithes,  and  on  all  persons  having  and  using 
mowAan"*^  -  "  Stocks  and  personal  estates  in  the  said  parish  (of  St.  J.),  or 
^tual  annS^"  **  having  money  out  at  interest^  in  equal  proportion  as  near  as  may 
ties,  the  princi-  "  be  according  to  their  several  and  respective  values  and  estates." 
pal  of  which  And  on  hearing  the  said  appeal  it  appeared  to  the  said  Court  that 
^*°  nTi^  ^  ^^^^  since  the  passing  of  the  said  statute,  lands,  housety  tene- 
r^^^^^^  ments,  stocks,  and  personal  estates  within  the  said  city  and  county, 
government,  ^^'^  money  out  at  interest  as  toell  ivithout  as  tviihin  the  said  dty 
chough  redeem-  and  county,  of  the  respective  inhabitants  within  the  several  parishes 
aUe  at  the  plea-  of  the  same,  have  been  constantly  assessed  to  the  poor's  rates 
sure  of  the  according  to  the  circumstances  of  such  inhabitants.  That  the 
^^^'  appellant  had  not  any  stock  or  personal  estate  in  the  said  parish 

of  St. «/.,  or  in  any  other  parish  or  hamlet  within  the  said  city  and 
county  of  N.,  nor  had  any  money  out  at  interest  on  real  or  ^- 
sonal  security ;  but  that  she  was  possessed  of  money  vested  in  ike 
public Jtindsy  or  on  government  security,  and  then  standing  in  her 
name  in  the  books  of  the  Governor  and  Company  of  the  Bank  of 
England,  in  the  5  per  cent.  Bank  Annuities.*  and  therefore  the 
appellant  admitted  that  the  said  assessment  was  just,  if  the  said 
kst  mentioned  money  was  liable  to  be  rated.  And  the  said  Court 
being  of  opinion  that  money  vested  in  the  public  funds  or  on 
government  security  was  not  by  virtue  of  the  aforesaid  act  liable 
to  be  rated  to  the  relief  of  the  poor,  allowed  the  said  appeal,  and 
relieved  the  said  A,  S.  from  the  said  assessment  of  lOOL  stock, 
charged  upon  her  by  the  said  rate.  —  Ejllenborough  C.  J. 
Money  out  at  interest,  however  the  lender  may  stipulate  not  to 
call  for  the  principal  for  a  given  period,  is  still  a  loan  of  moDey» 
with  forbearance  for  a  certain  time.  It  implies  that  the  principal 
is  to  be  repaid  at  some  time  or  other,  when  the  lender  wiU  be 
entitled  to  receive  it  as  money,  and  not  a  substitute  for  the  prin- 
cipal in  a  mere  annuity.  But  with  respect  to  stock,  the  fmyment 
of  the  principal  can  never  be  compelled.  AH  that  the  govern- 
ment engage  for  is  a  perpetual  annuity,  redeemable  at  their  own 
will  and  pleasure.  In  a  case  of  this  sort  we  can  only  be  guided 
by  the  plain  sense  of  the  loords  used  by  the  legislature.  We  are 
upon  the  construction  of  the  positive  letter  of  the  statute.  It  is 
admitted  that  if  this  species  of  property  do  not  come  within  the 
words,  having  "  money  out  at  interest,"  it  does  not  fall  within 
any  other  description  of  property  directed  to  be  rated.  Then 
can  we  say  that  stock  is  **  money  out  at  interest  ?'*  Money  out  at 
interest  must  mean  that  which  is  capable  of  being  recalled  at  sone 
time  or  other ;  money  which  may  or  may  not  be  out  at  imtertU% 
and  is  only  rateable  when  so  used.  Is  that  at  all  applicable  to  the 
funds  where  the  whole  principal  money  is  sunk  in  an  annuity  and 
cannot  be  recalled,  though  in  this  stock  parliament  have  reserved 
a  power  of  redemption  ?  If  this  then  be  not  rateable  within  the 
particular  local  act,  neither  is  it  rateable  within  the  stat.  43  Elix. 
c.  %  (the  only  other  statute  by  which  it  could  be  taxable)  not 
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being  local  visible  property  within  the  parish.  It  is  not»  therefore* 
rateable  under  either  statute. —  Grose  J.  Both  the  local  act 
and  the  stat.  43  Eliz.  are  very  particular  in  enumerating  different 
species  of  property  subject  to  be  rated.  That  this  is  not  within 
any  description  of  property  mentioned  within  the  parish  is  clear ; 
and  the  only  question  is,  Whether  it  must  be  considered  within 
the  description  of  monei^  out  at  interest  f  But  that  does  not  mean 
money  vested  in  annuities,  but  money  lent,  of  which  the  lender 
may  recal  the  principal,  and  the  borrower  is  bound  for  the  repay- 
ment of  it.  It  is  not,  therefore,  within  any  of  the  descriptions  of 
property  which  the  legislature  have  particularised.  And  it  is 
more  probable,  if  they  had  meant  to  have  rated  stocky  they  would 
have  named  it  in  terms,  as  they  have  done  other  things.  —  Law- 
rence J.  If  ability  alone  were  the  criterion  of  rating,  all  per-  ^ 
sons  would  be  rateable  in  respect  of  their  property  whether 
locally  and  visibly  situated  within  the  parish  or  not  :  but  it  has 
been  determined  again  and  again  that  a  person  can  only  be  rated 
for  local  visible  property  within  the  parish.  The  appellant  was 
therefore  not  rateable  under  the  general  law  ;  and  for  the  reasons 
stated  by  my  Brothers,  I  am  of  opinion  that  she  was  not  rateable 
for  her  stock  as  for  money  out  at  interest.  -->  Order  of  Sessions 
confirmed. 

218.  Rex  V.  Bedworth,  E.  T.  47  G.  3.  8  East,  887.  —  J.  W.  ap-  Whew  a  coal 
pealed  against  a  poor  rate  for  B.y  in  which  he  was  assessed  for  a  ™'"®  becoming 
colliery,  as  of  the  annud  value  of  SOCV.  at  5/.    The  Sessions  "^^^^ 
amended  the  rate  by  striking  out  such  assessment  upon  him,  sub-  worked,  the  Ict- 
ject,  &c.     W*  appealed  against  the  rate,  on  the  ground  that  long  see  is  no  longer 
before  and  at  the  time  of  making  the  rate,  he  had  ceased  to  work,  liable  to  be 
occupy,  or  enjoy  the  colliery,  and  therefore  was  not  liable  to  be  ''***^/'"!li'? 
rated  for  it.  That  by  a  lease  made  I6th  of  January  1777,  the  go-  ^Jj^J^ 
vernors  of  an  hospital  at  B,,  demised  all  the  mines  of  coal,  &c.  ^Tbe  still^ 
lying  under  the  lands  therein  described  in  2?.,  for  42  years  ;  at  the  bound  by  hit 
clear  yearly  rent  during  the  said  term  of  200/.  at  the  least,  and  in  corenant  to  paj 
all  events,  whatsoever  the  state  of  the  said  mines  might  at  any  ^'^*'?'fJT" 
time  be,  and  whether  any  of  the  coal,  &c.  should  be  gotten  or  ^^  ^lUer' 
not.    That «/.  W.  entered  upon  the  mines  and  continuea  to  work  ^here  the  mine 
the  same  till  the  Ist  of  May  1804;  at  which  time  all  the  coals  is  itself  pro- 
within  them  were  exhausted  and  worked  out,  and  the  mines  ceased  ductive 
to  be  worked.     That  during  the  times  the  mines  were  worked,  *^*''°"J[''  '*  **• 
•/.  jy.  was  rated  for  the  same,  in  some  years  at  a  much  larger  J^bytS* 
amount  than  200/.   That  from  the  time  of  his  ceasing  to  work  the  lesse^  after 
said  mines  he  was  not  rated  till  the  making  of  the  present  rate.  —  deducting  the 
The  Court  thought  it  unnecessary  to  hear  counsel  in  support  of  proportion  of 
the  amended  rate :  and  after  Rex  v.  Parrott  (a),  had  been  referred  ^^^^'^l^^^ 
to,  Ellenborough  C.  J.  said;  in  that  case  the  subject  matter  rgg^^^the 
itself  was  profitable,  and  produced  value  to  the  owners,  though  owner, 
the  immediate  occupiers  derived  no  profit  from  it ;  all  the  net  pro-  (a)^„/^  «L202. 
fits  of  the  mine  being  absorbed  by  the  sixth  part  of  the  gross  va- 
lue which  they  had  covenanted  to  pay  to  the  owners.  But  here  the 
.mine  is  itself  exhausted,  the  subject  matter  of  jprofit  is  gone,  al« 
though  the  rent,  which  was  no  doubt  calculated  upon  the  proba- 
ble average  produce  during  the  whole  term,  be  still  payable.  The 
;  failure  of  the  coal  will  not  discharge  the  lessee's  covenant  to  pay 
•  rent :  perhaps  he  may  have  calculated  upon  that  event ;  and  may 
have  received  during  the  former  part  of  his  term  an  adequate 
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value  from  the  then  produce  of  the  mine  to  compensate  the  conti- 
nuance of  the  rent  to  the  end  of  the  term.    But  with  respect  to 
the  parish  he  is  only  rateable  for  the  concurrent  value  during  the 
period  for  which  the  rate  is  made ;  and  when  the  thing  which  he 
occupies  no  longer  affords  any  such  concurrent  value,  the  subject 
matter  of  the  rating  is  gone.  —  Amended  rate  confirmed. 
The  owners  of        219.  Rex  v.  JoneSy  T.  T.  47  G.  8.  8  East,  451.  —  The  defend- 
packet  boats       ants  appealed  against  a  poor  rate  for  //.,  in  which  *<  Captain 
employed  under  a  jon^g*'  was  rated  ''for  his  packet,  at  230^.-6/.  5*."  and  three 
Int^^^e^    Other  defendants,  captains  of  packets,   were  respectively  rated 
post  masters^in    e«^ch  for  his  packet,  in  the  same  sum.     Rate  confirmed,  subject, 
carrying  the        &c.     The  appellants  have  all  houses  at  H.,  where  their  {junilles  at 
mails,  &c.  be^     present  reside.   The  packet  boats  are  registered  in  the  port  of  J?., 
tween  Holyhead  ^^d  are  employed  in  the  service  of  government  to  carry  mails,  Ac 
r"bl^*f^'e!ct  b®^^^®"  ^'  ""^  ^M  ^"^^  which  the  appellanU  receive  xespectively 
of  the  profits       ^  commanders  an  annual  allowance  or  salary  from  government, 
accruing  to        but  which  does  not  equal  the  expences  of  the  packet ;  but  they 
them  from  the     have  permission  to  carry  on  board  their  packet  passengers,  &c. 
carriage  of  pas-  whereby  they  make  annual  profits,  which  do  not  average  less  than 
sengers  and        ^j^^  ^^^  ^  which  they  are  rated.  It  also  appeared  as  the  case  was 

luffiraffe  in  such  ii«  i''  .i 

boauto  be  rated  Stated,  that  the  packets  were  not  the  property  even  pro  tempore 
for  the  same  in  of  the  crown,  but  belonged  to  the  respective  appellants,  who  at 
tfat  parish  of  their  own  expence  provided  and  kept  them  in  repair,  and  engaged 
Hdykead  where  them  in  the  service  of  the  post  office  on  certain  terms.  —  Hoi' 
d^mS^m'  ^^^*  '"  support  of  the  order  of  Sessions,  relied  on  Rex  v. 
and^to  which  VKhite  (a),  where  it  was  decided  that  ships  were  rateable  in  the 
the  boato  sail,  port  to  which  they  belonged.  —  Park  and  Abbott,  contr^,  first 
where  they  are  contended  that  the  case  of  Rex  v.  White^  so  far  as  respected  the 
wpw^^j*  "od  general  question  of  the  rateability  of  shipping,  had  been  shaken 
IZ^^ooi^y  in  Rex  v.  Liverpool,  H.  T.  S8  G.  3.  and  Rex  v.  CoUison,  E.  T. 
hinpart receiv-  43G. 3. ;  though  the  point  was  not  expressly  decided; — but 
able  and  is  col-  LAWRENCE  J.  observed,  that  both  these  cases  were  defectively 
lactcd,  though  stated,  and  did  not  raise  the  general  question  ;  and  that  the  Court 
^^V® '^JV  only  decided  there  that  a  person  not  inhabiting  within  a  parish. 
^l,^^  was  not  xBXeehXe  there,  merely  because  he  had  a  ship  registered 

iaSAnteAA  199    *'  ^^®  P^^^  ^^^  ly^°&  there  at  the  time.  —  They  then  argu^  gene- 
^  ^ '      '  rally  that  this  species  of  property  was  not  rateable.  —  Ellekbo- 

ROUGH  C.  J.  I  cannot  distinguish  this  from  the  case  of  Rex  v. 
White,  and  unless  the  Court  felt  themselves  pressed  to  surrender 
the  authority  of  that  case,  these  packet  boats  must  be  held  to  be 
rateable.  It  is  objected,  that  they  are  not  permanently  local  pro- 
perty in  the  parish  of  H.,  and  that  no  profit  is  made  of  them 
there.  But  the  inchoate  act,  which  is  to  earn  the  profit,  begins 
there ;  and  therefore  there  is  a  part  performance  within  the  parish 
of  that  which  is  to  make  tlie  profit  by  the  use  of  the  property  in 

auestion.  The  boats  are  laid  up  there  ;  they  are  repaired  there ; 
le  owner  dwells  there ;  they  yield  profit  there ;  for  the  passage 
money  of  the  voyage  from  D.  is  actually  earned  there,  and  that 
of  the  voyage  from  H.  to  D.  is  at  least  begun  to  be  earned  in  the 
parish  of  //.  But  whatever  the  question  might  be  as  between  Z). 
and  i/.,  in  this  respect,  it  could  only  go  to  the  quantum,  with  which 
we  have  no  concern  in  this  case :  it  is  enough  that  this  is  what  it 
is  contended  it  ought  to  be,  local  visible  property  in  the  parish  ; 
that  it  yields  some  profit  there  cannot  be  doubted ;  and  the  owner 
resides  in  the  same  parish.     This  brings  it  completely  within  the 

22 
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Poole  case :  and  if  the  extent  of  the  voyage^  and  the  length 
of  time  during  which  the  vessel  is  absent  from  its  own  port,  could 
at  all  vary  the  consideration,  these  circumstances  are  more  in  fa- 
joar  of  the  rate  in  the  present  case.  But  independently  of  the 
lathority  of  that  decision,  I  think  it  rests  upon  sound  reason ; 
for  the  possession  of  such  a  vessel  within  the  parish  by  an  inha^ 
hUant  actually  residing  there,  and  making  profit  of  it,  constitutes 
so  much  of  his  local  ability  to  contribute  to  the  maintenance  of 
the  poor  of  the  parish,  under  the  description  in  the  statute  of 
Elizabeth.  —  Lawrence  J.  The  case  of  Rex  v.  White  rules  the  pre-  • 
sent  case,  and  unless  we  are  prepared  to  overturn  that,  we  cannot 
do  otherwise  than  confirm  the  rate  before  us.  (His  Lordship  then 
adverted  to  the  cases  of  Rex  v.  Liverpool  and  Rex  v.  Whiie^ 
beforementioned,  gave  several  reasons  why  these  packets  could 
not  be  considered  as  the  property  of  government,  and  concluded 
as  follows :)  Then  it  is  argued  that  this  is  not  local  visible  pro- 
perty, producing  profit  within  the  parish ;  the  case  however  states 
that  the  boats  are  built  and  repaired  at  //.;  that  the  masters  live 
there,  and  there  hire  the  crews.  There  are  no  otlier  places  be* 
sides  i/.  and  2).,  to  which  it  can  be  pretended  that  these  boats 
belong :  but  though  there  were  tlie  same  poor  laws  in  2>.  as  here, 
I  do  not  see  how  the  boats,  under  these  circumstances,  could  be 
rated  there :  though  even  that  would  only  afPect  the  quantum  of 
the  rate.  It  is  said,  however,  that  to  make  property  rateable  in 
any  parish,  it  must  be  permanent  in  that  parish,  and  produce  pro- 
fit there ;  and  that  this  property  is  only  made  productive  by  goin^ 
out  of  the  parish.  The  same  argument,  however,  applied  with 
equal  force,  in  the  case  of  Rex  v.  White^  where  it  was  overruled. 
But  why  may  not  this  property  be  said  to  be  productive  in  the  pa- 
rish ?  The  contract  for  the  passage  money  from  H*  to  2).  is 
made  at  H. ;  and  there  is  an  inchoate  inception  of  the  voyage 
there :  and  that  from  2).  is  actually  paid  at  //.,  where  the  con- 
tract is  completed.  At  any  rate,  however,  this  objection,  if  it 
could  have  place  at  all  under  these  circumstances,  would  only  go 
to  the  quantum ;  though  at  present  I  think  the  boats  would  not 
be  rateable  at  all  in  2).  —  Le  Blanc  J.  I  am  of  opinion  that  these 
boats  are  local  visible  property  in  the  parish  where  they  are  rated. 
Tbb  rate  is  made  on  the  persons  inhabiting  within  the  parish,  in 
respect  of  the  packet  boats  there  belonging  to  them :  and  the 
only  question  is.  Whether  this  be  that  sort  of  property  for  which 
the  parties  are  liable  to  be  rated  ?  The  case  of  Rex  v.  White  de- 
termined that  the  owner  was  liable  to  be  rated  for  a  ship  in  the 
parish  to  which  it  belonged,  and  where  he  himself  lived.  In  this 
case  I  must  consider  that  the  packet  boats  are  the  property  of  the 
appellants,  because  they  build  and  repair  them  :  it  is  part  of  their  . 
re^ective  capitals  invested  in  shipping.  The  registry  acts  have 
no  bearing  upon  this  case.  The  only  argument  which  has  ever 
been  drawn  from  them  is,  that  they  require  that  a  ship  should  be 
registered  at  the  port  or  place,  at  or  near  which  the  owner  lives; 
and  therefore  that  the  registry  in  any  port  was  to  be  taken  as  an 
indication  of  the  owner's  residence  there.  But  here  it  expressly 
appears  that  these  boats  are  the  property  of  the  appellants,  who 
reside  in  the  same  parish  from  whence  the  boats  sail,  and  to  which 
they  return.  Tiie  contract  which  the  appellants  have  entered 
into  with  government  for  carrying  the  mail  cannot  difier  this 
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from  the  ckse  of  any  ordinary  contract  for  the  carriage  of  the 

goods  or  persons  of  any  individuals.  Government  indeed  may 
eem  it  proper  to  stipulate  for  a  certain  number  of  seamen,  &c. 
for  securing  a  safe  and  convenient  navigation  of  the  boats ;  and 
the  burthen  of  providing  this  superior  accommodation  may  make 
the  property  less  productive  than  a  smaller  establishment  would 
do :  but  that  does  not  vary  the  question  of  ownership ;  it  only 

foes  to  the  quantum  of  protit,  with  which  we  have  no  concern. 
*ht8  cannot  therefore  be  considered  as  a  rate  on  government,  but 
upon  the  capital  of  these  appellants,  employed  in  this  manner  in  the 
parish,  and  yielding  them  profit. -~  Rate  confirmed. 

Where  the  far-        ggQ.  Rex  v.  Brotvn,   T.  T.  47  G.  3.  8  East,  528 T.  B.  ap- 

STwhdefim    pealed  against  a  poor-rate  for  Church  KnovJe.    Many  grounds  of 
U  is  no  ground    appp^l  ^ere  stated,  but  all  were  abandoned  (a)  except  the  fol- 
of  objection  to    lowing,  viz.  because  T.  L.  and  four  other  persons  (naming  them) 
the  rate  bjra       were*  omitted  to  be  rated  for  and  in  respect  of  a  dairy  of  cows,  and 
third  penon,       the  pasturage  of  lands  in  his  and  their  respective  occupations, 
Sb^  ma3°*"'  yielding  profit,  and  situate  within  the  parish.     On  the  trial  of  the 
undeThim  his     &ppeal  the  following  facts  appeared :    That  the  occupiers  of  seve- 
■tockofoows     ral  farms  in  the  parish,  who  are  rated  to  the  poor  for  their  re- 
tobe  depastured  spective  fiEurms,  let  their  cows  to  an  under-tenant,  called  a  dairy- 
oa  the  same        man,  at  a  certain  rent  per  COW ;  which  cows,  by  the  agreement, 
rated  fbr'sudb     ^^  exclusively  depastured  on  different  grounds  belonging  to  the 
dairy,  although   occupier  of  the  farm,  at  different  times  of  the  year ;  he  being 
it  were  stated      obliged  to  feed  and  maintain  them  without  any  expence  to  the 
in  the  case  that    dairyman  :  that  the  dairyman  makes  a  profit  of  the  milk,  and  pro- 
**"«dauym«i       ^Jqcc  of  such  COWS,  independently  of  the  profit  made  by  the  tenant 
Sbeprodui^ of    ®^ ^^®  fsLTm.    The  Sessions  confirmed  the  rate,  subject,  &c.     The 
the  cows,  inde-   cases  of  The  Queen  v.  Barking  (b).   Rex  v.  PiadUirenthide  (c), 
pendent  of  the     Rex  V.  Tolpuddle  (</),   Rotols  v.  Qell  (e),  and  Lord  Bute  v.  Grinds 
profit  made  by    all  {g)f  were  cited.  —  Ellenborough  C.  J.    The  appellant  com- 
^  fSurmer ;  for  plains  of  the  rate,  without  showing  any  grievance ;  because  the 
the  foraier^r     ^™er  having  been  rated,  as  we  must  presume,  for  the  full  profits 
the  whole  &rm,  ^^  ^^^  farm,  it  matters  not  to  the  appellant  whether  or  not  the  rate 
Includes  all  the   in  respect  of  that  farm  could  have  been  better  distributed  by  lay- 
profit  of  the       ing  one  portion  of  it  on  the  farmer,  and  another  portion  of  it  on 
la^and stock    ^^0  dairyman  ;  the  appellant's  proportion  of  the  rate  would  remain 
to^iL     "*"*       the  same  in  either  case.    It  is  said  that  the  interest  which  the 
(b)AnieuLi45    ^^Y^^^  takes  under  such  an  agreement,  is  a  tenement  in  law, 
Wp     2       '  *°^  ^^^^®  ^^™  ^°  interest  in  the  land,  by  which  he  may  gain  a  set- 
pi.  IS7.'   ^'       tlement :  and  that  I  do  not  dispute ;  and  therefore,  if  the  dairy- 
(d)  Post,  2  V.       ™*'^»  considering  him  and  not  the  farmer,  as  the  occupier  of  so 
pLiS9.  much  of  the  farm  as  the  cows  were  depastured  upon,  had  been 

(e)Anie,pLi69.  Hited  as  such  for  it,  I  do  not  see  what  objection  could  have  been 
(£)Anie,pllS5.  made.     But  here  the  objection  is  that  the  farmer  is  rated  for  the 

whole  farm,  the  profits  of  which  arise  principally  from  the  stock 
upon  it ;  and  a  part  of  those  profits  are  again  required  to  be  sub- 
jected to  another  rate  in  the  hands  of  the  dairyman.  But  there  is 
no  objection  to  the  rate  as  it  now  stands ;  and  great  inconvenience 
would  ensue  if  the  profits  of  different  persons  out  of  the  same  farm 
were  subdivided,  and  a  proportional  rate  laid  upon  each,  instead  of 

(a)  One  ground  of  appeal  was,  that  was  given  up  on  the  authority  of  Rex 
T,  B.  was  not  ratealile  for  claypiu  of  v.  WoodUnd, an/tf,  pi.  SIS.  Rei  v^  AU 
which  he  made  a  profit ;  but  this  point    berbury,  afOCf  pi.  210. 
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one  genecal  rate  for  the  whole,  on  the  general  occupier  of  the 
whole.  A  farmer  may  make  a  bargain  with  one  man  to  let  him 
have  a  field  of  grass  to  cut,  or  he  may  let  the  aflermath  of  His 
meadows,  some  to  one  and  some  to  another ;  and  this  may  not 
only  vary  every  year,  but  every  month  or  oflener,  in  the  neigh- 
bourhood of  populous  towns.  Tliese  are  substantially  the  tenants 
of  the  land,  while  their  subordinate  interests  subsist,  and  either 
might  be  rated  for  it  during  such  holding ;  but  if  there  be  one 
general  rate  made  on  the  general  occupier  of  the  whole  farm,  in- 
cluding all  these  particular  profits  and  subdivisions  of  interest,  by 
which,  in  fact,  he  is  benefited,  who  can  say  that  he  is  injured  by  the 
rating  of  one  for  the  whole,  rather  than  the  several  sub-tenants  of 
those  partial  interestsTor  their  respective  proportions,  deducting  the 
value  of  them  from  the  rate  upon  the  general  occupier?  And  as 
to  the  convenience  of  the  general  rate  for  the  whole,  there  can  be 
no  question  of  it.  Other  cases  may  be  put ;  the  owner  of  a  house 
and  garden  may  let  the  profits  of  his  garden  to  his  gardener,  re- 
taining the  use  of  it  in  other  respects,  upon  condition  of  the  latter 
supplying  his  table  with  certain  articles,  or  upon  a  rent ;  and 
though  the  gardener  might  be  rated  for  this  interest,  yet  if  the 
owner  were  rated  for  his  house  and  garden,  what  objection  could 
any  other  person  make  to  the  rate  on  that  account  ?  The  prin- 
ciple is,  that  the  estate  which  has  once  paid  shall  not  be  made  to 
pay  again :  and  yet  in  all  these  cases  it  may  be  truly  said  that 
some  profit  is  made  by  the  sub-holder,  beyond  what  the  general 
occupier  receives.  What  was  said  by  Lord  Mansfield  in  Lord 
Bute  v.  Grindall  (a)  does  not  contradict  this ;  that  where  there  {a)ArUe,^\AZ5* 
was  a  proportion  of  the  profits  of  the  land  rateable  in  the  hands  of 
the  tenant,  which  was  not  rateable  in  the  hands  of  the  crown,  the 
tenant  was  assessable  for  it.  But  here  the  whole  having  been 
rated  in  the  hands  of  the  farmer,  nothing  remains  to  be  assessed  in 
the  hands  of  the  under-tenant.  It  would  be  a  different  question  if 
a  farmer  derived  profit  from  stock  kept  on  his  farm  but  not  con- 
nected with  the  management  of  it ;  as  if  he  kept  a  large  stock  of 
cattle  there,  which  he  fed  with  oil  cake  for  sale :  there  he  would 
be  separately  rtlted  for  it,  not  as  stock  of  his  farm,  but  as  stock 
generally,  from  which  he  derived  a  separate  and  distinct  profit. 
But  here  the  dairy  cows  are,  properly  speaking,  the  stock  of  the 
farm.  And  as  to  any  separate  profit  derived  from  them  to  the 
dairyman  distinct  from  the  farmer,  the  same  might  be  said  of  a 
man  to  whom  the  farmer  sold  milk  by  pails  full  on  the  premises, 
and  who,  after  mixing  it  with  water,  retailed  it  again  at  a  profit. — 
Grose  J.  The  question  is,  whether  the  appellant  has  any  ground 
of  complaint.  He  complains  of  being  rated  too  much,  because 
certain  persons  renting  dairies  in  the  parish  have  been  omitted  in 
the  rate.  But  it  appears  that  though  those  persons  be  not  rated, 
others  are  so,  for  the  same  subject  matter ;  because  the  profits 
derived  from  the  stock  of  cow%  on  the  farm  have  in  effect  been 
once  rated ;  being  included  in  the  rate  upon  the  farmer  for  the 
profits  of  the  whole  farm,  of  which  they  constitute  part.  —  Law- 
rence J.  It  is  contended  that  the  dairymen  are  liable  to  be  rated 
for  their  dairies  on  two  grounds :  1st,  Phat  a  dairy  is  a  tenement, 
the  taking  and  occupying  of  which  is  capable  of  conferring  a  set- 
tlement, and  that  every  occupier  of  a  tenement  \s  liable  to  be  rated 
in  respect  of  it.     That  may  be  so ;  but  the  ground  of  appeal  is, 
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that  the  appellant  is  injured  by  \he  omission  of  these  persons  in 
tke  i*ate.  But  if  it  appear  that  others  are  rated  for  the  whole 
Value  of  the  faraiSi  including  the  profits  of  the  cows  depastured 
\ipon  them,  and  that  the  appellant  sustains  no  injury  in  any  way, 
\he  ground  of  appeal  fails.  Then,  secondly,  it  is  said  that  the  cows 
'are  persotial  property,  and  that  the  dairymen  are  liable  to  be  rated 
for  the  profits  made  by  such  stock.  But  this  is  the  stock  by  which 
the  farm  is  rendered  productive,  and  havine  been  once  taxed  in 
effect,  in  respect  of  the  produce,  in  the  hands  of  the  fanner,  is  the 
produce  to  be  rated  again  as  milk,  in  the  hands  of  the  dairyman  ? 
DY  the  same  rule,  might  it  not  be  rated  again  as  butter,  and  again 
as  cheese,  in  the  hands  of  the  same  person,  on  account  of  the 
additional  profit  which  may  be  made  of  it  in  each  of  these  stages  ? 
This  would  be  carrying  the  principle  of  rating  much  further  than 
ft  has  gone  before.  It  would  be  very  inconvenient  to  parishes  to 
subdivide  the  rate  in  the  manner  proposed.  If  a  person  taking  the 
aflermath  of  a  meadow  is  to  be  rated  for  it,  instead  of  including 
it  in  the  rate  for  the  whole  farm,  what  is  to  be  done  when  this  is 
taken,  as  it  frequently  is,  by  drovers  of  cattle,  passing  along  the 
road,  who  depart  again  in  a  iew  days,  and  are  no  where  to  be 
lieard  of?  Experiments  of  this  sort,  if  carried  into  effects  would 
only  introduce  confusion :  the  amount  of  the  rate  would  be  the 
same ;  for  if  by  underletting  the  aflermath  the  original  renter 
make  more  of  the  land,  he  is  rateable  in  proportion  :  and  it  will  be 
found  much  more  advantageous  to  the  parishioners  at  large  to 
abidie  by  the  old  practice,  and  to  lay  one  entire  rate  on  the  whole 
farm  in  the  hands  of  the  general  occupier.  —  Le  Blakc  J.  I  am 
surprised  that  the  Sessions  should  have  reserved  any  case  upon 
the  application  of  this  appellant,  when  the  only  question  was,  Whe- 
ther, with  respect  to  him,  this  were  an  equal  rAe,  or  w4iether 
injustice  had  been  done  him  by  the  omission  of  the  dairymen  in 
the  rate  ?  For  supposing  it  to  be  a  question,  whether  the  fanner 
or  the  dairyman  were  in  possession  of  the  property  to  be  rated, 
and  that  it  were  a  case  of  doubtful  occupation ;  yet  when  it  ap- 
pears that  one  of  them  has  been  assessed  for  the  whole  property, 
and  that  neither  of  them  complained  of  the  rate,  what  pretence 
can  there  be  for  setting  aside  or  altering  the  rate,  at  the  instance 
of  a  third  person,  who  nas  no  interest  in  that  question,  in  order  to 
decide  a  question  of  doubtful .  possession  between  the  other  two  ? 
Taking  it,  however,  as  a  case  between  the  farmer  and  the  dairy- 
man ;  it  is  true  that  the  taking  of  a  dairy  in  this  manner  has  been 
held  to  give  a  settlement,  as  upon  the  taking  of  a  tenement ;  but 
it  has  only  been  held  to  be  a  tenement  in  respect  of  the  interest  In 
the  land  on  which  the  cows  are  agreed  to  be  depastured,  bat  here 
the  farmer  has  the  general  interest  in  tlie  whole  land,  out  of  which 
the  other  interest  is  carved :  the  cows  fed  upon  it  are  hb  own : 
they  are  his  stock  :  the  dairyman  is  to  have  tne  care  of  theoiyaiid 
the  trouble  of  milking  them  ;  and  the  profits  arising  from  the  pro- 
duce of  the  cows,  in  consideration  of  a  certain  sum  which  he  agrees 
to  give  the  farmer.  Then  what  is  this  in  effect  more  thaoi  the 
farmer  making  this  profit  of  his  land  and  of  his  BtodSf  by  this 
general  agreement  with  the  dairyman,  instead  of  employing  his 
own  dairyman  to  milk  the  cows,  and  aflerwards  disposing  of  Uie 
produce  when  made  into  butter  or  cheese  ?  It  is  a  mode  of  selling 
the  milk  of  his  cows.    Then  it  is  said,  that  the  dairyman  is  rate- 
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able  as  for  ^is  penoiud  stock ;  he  has  no  capital  of  his  own ;  but 
he  only  makes  a  profit  by  his  personal  labour  out  of  the  capt^  of 
another  person.  —  Rate  confirmed. 

92L  Kexy'Skerbome(m),  T.T.  47G.98£Mf,5S7— fnapooT'  Silk  ttirovBtm 
rate  for  S.»  W,  B.  and  J.  A.  were  rated  for  siock,  nieaninff  Heck  in  working  up  in 
trade ;  they  appealed,  and  at  the  hearing  of  the  appeiS  the  fol-  Hj^J!*SV** 
lowing  lacts  apneared :  That  the  appellants  were  rated  for  their  ^Jiom^wnt 
tiodkg  that  it  had  been  usual  to  rate  persons  for  their  personal  totb^Tforthat 
estate  within  the  parish;  that  the  appellants  were  silk-throws-  purpose, are 
ters^  and  in  possession  of  certain  buildings  and  mills  in  iS.,  in  which  ^^  ^^  ^  ^ 
the  business  of  cleaning,  spinning,  and  Uirowing  silk  is  carried  on  ^^^^  ^  ^ 
by  persons  employed  by  them ;  that  the  appellants  are  in  the  t^^^^!,^  ^ 
coarse  of  receiving  from  their  employers  in  Z.  raw  silk  packages,  tnde. 
which  Chey  clean,  spin,  and  throw  in  different  ways,  according  to  /^x  p<^  ^^  ^^ 
the  directions  they  receive;  that  when  it  has  gone  through  such  Dursley, ante/ 
process  in  their  mills,  they  return  the  same  silk  in  its  improved  plsos. 
atate  ta  their  employers,  charging  a  certain  sum  to  them  for  every 
pouodso  returned,  by  which  they  make  a  profit,  after  paying  the 
wi^pes  of  their  workmen,  and  other  expences  attending  the  mana- 
fiu^re ;  that  they  have  always  some  silk  of  this  description  in 
their  possession ;  that  the  said  silk  is  never  exposed  to  sale  by 
them,  nor  is  longer  in  their  possession  than  is  necessary  to  give 
them  Ume  to  dean,  spin,  and  throw  the  same  according  to  the 
directions  diey  receive.      The  Sessions  amended  the  rate  by 
strikii^  oat  the  names  of  the  appellants,  subject  to  the  opinion  of 
this  Co^rt  en  these  facts.  —  The  Court  said  it  was  impossible  to 
trail  the  silk  the  stock  in  trade  of  the  appellants,  who  were  em- 
ployed to  work  it  up ;  it  was  nothing  like  stock,  in  the  sense  in 
whioh  it  had  always  been  understood,  as  the  subject  of  rating. 
And  confirmed  the  order  of  Sessions  without  argumaift. 

9/5t2.  Rexr.  St.  George,  Middlesex^  M.  T.  48G.S.  9  East,  127*  AstoUienUea 
—  By  the  construction  of  the  stetute  39  &  40  G.  S.  c.  4f7.,  the  5»"*y  ^^^  , 
LCmdtm  Dock  Company  are  liable  even  during  the  first  twelve  ^^'^  ^^^^ 
years  of  their  establishment,  to  be  rated  for  the  fair  annual  value  ^"^^' 
of  dieir  ^oarehouseSf  and  other  works  which  are  finished  and  pro« 
ductive,  though  all  the  works  directed  by  the  act  be  not  com* 
pleted.  But  such  completed  works  must,  under  such  circum- 
stancea,  be  rated  for  their  value  at  the  rate  of  S^d.  in  the  pound, 
such  being  the  rate  calculated  upon  by  the  legislature  to  raise 
130^.  Ss.  Id,  per  quarter  upon  3966^.  the  average  rental  for  ten 
yean  preceding  the  act  of  parliament,  on  the  premises  destroyed 
by  the  company  in  making  their  worics  and^which  quarterly  sum 
the  coinpany  were  at  all  events  bound  to  pi^'^  ^®  parish  during 
the  twirive  yea*,  or  until  the  works,  were  completed,  whether 
those  works  were  productive  or  not.  But  when  productive  beyond 
that  SUBS  the  surplus  is  to  be  tak^i  in  the  first  instance  by  the 
coaqMoy,  in  order  to  reimburse  themselves  what  they  may  have 
advmnced  to  the  parish  to  make  good  the  deficiencies  before  any 
sadi  prodactive  surplus  existed  until  the  company  shall  be  reim- 
bnrsed.  Therefore,  until  these  purposes  are  effected,  a  rate  made 
on  the  increased  real  value  of  the  old  dock  premises  at  more  than 
8^  in  the  pound,  or  a  rate  of  S^d,  in  the  i)ound  on  the  old  ave- 
rage value  of  the  premises  before  the  erection  of  the  company's 
works,  and  below  the  increased  value  of  the  new  works,  is  in  either 
bad. 
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SaleahU  under-  223.  RexY.  Mirfield(a),  T.  T.  48  G.3.  \0 Eaa,^\9.— R.  H.  B. 

woodt  are  rate-  appealed  against  a  poor-rate  for  M.  in  which  he  was  mt<^d  for 

able  anmially  to  certain  underwoods.     The  Sessions  quashed  the  rate,  subject^  &c. 

pcKu^in  proUr-  ^^®  underwoods,  for  which  the  appellant  was  rated,  are  usually 

don  to  tb^^"  8ol<^  ^^^  cu^  down  once  in  twenty- one  years ;  and  when  so  sold 

yaliite,  though  and  cut  down  produce  actual  profit  to  the  appellant,  and  not  be- 

they  should  fore.     These  underwoods  have  not  been  cut  down  and  sold  for  ten 

^ppen  not  to  years  past,  but  are  now  standing  to  complete  twenty-one  years* 

«f™li,^^«*.-  growth.  —  Lord  Ellenborough  C.  J.  This  was  an  appeal  aeainst 
more  than  once  o  «       .  •i/»«^.        ••!..•  iiT        ^        i 

in  twenty-^ne     &  poor-rate  for  the  parish  of  M.,  in  which  the  appellant  was  rated 

years.  for  some  underwoods.     The  underwoods  were  such  as  are  usually 

(a)  r«/«  Aubrey  cut  down  once  in  twenty-one  years,  and  in  the  year  they  are  cut 
V.  Fisher,  they  produce  profit,  but  in  other  years  they  are  stated  as  pro- 

10 East,  446.       ducing  none.     At  the  time  of  the  rate  they  were  of  ten  years' 

standing.  The  Sessions  thought  them  not  rateable,  and  therefore 
quashed  the  rate  ;  but  submitted  the  question  to  this  Court,  Whe- 
ther they  were  liable  to  be  rated  every  year,  according  to  the 
annual  average  value  thereof;  or  whether  they  should  be  rated 
then  only,  when  they  are  cut  down  and  produce  actual  profit  ? 
Among  the  several  descriptions  of  persons  whom  the  statute 
^SEliz,  C.2.  makes  rateable,  the  occupier  of  saleable  underwoods 
is  one ;  and  the  question  is,  whether  they  can  be  deemed  saleable 
underwoods,  except  in  the  year  in  which  they  are  cut  down.  The 
word  saleable  htL^  not  a  very  precise  definite  meaning;  it  may 
mean  when  they  are  in  a  fit  state  for  sale,  referring  to  the  time 
when  they  are  cut ;  or  it  may  mean  such  as  are  intended  or  des- 
tined for  sale,  in  contradistinction  to  such  as  are  to  supply  the 
land  with  estovers  for  fuel,  and  the  other  purposes  of  the  estate. 
In  the  former  of  these  cases,  they  would  only  be  rateable  in  the 
year  in  whioti  they  are  cut :  in  the  latter,  they  would  be  rateable 
at  all  times  ;  and  we  think,  after  full  consideration  of  the  subject, 
that  the  latter  is  the  proper  meaning.  If  they  are  rateable  at  all 
times,  they  will  contribute  according  to  their  value,  in  exact 
proportion  with  the  rest  of  the  property  in  the  parish :  but  if  they 
are  rateable  in  that  year  only  in  which  they  are  cut,  the  sum  they 
may  have  to  contribute  may  materially  vary,  according  to  the 
proportion  their  value  bears  in  that  year  to  the  rateable  property 
of  the  rest  of  the  parish,  and  may  be  much  greater  or  much  less 
than  the  aggregate  sum  it  would  pay  if  i^t  were  rateable  at  all 
times.  Suppose  the  underwoods  in  the  year  they  are  cut  would 
produce  a  clear  1000/.;  that  the  sum  to  be  raised  in  the  parish 
comntunibus  annis  is  100/. ;  and  that  the  annual  value  of  the  rest 
of  the  property  in  the  parish  is  980/. :  if  the  underwoods  be  rated 
at  20/.  a  year,  which  may  be  the  rent  they  wouM  produce  upon 
a  twenty-one  years'  lease,  the  rates  would  amount  to  two  shiUings 
in  the  pound,  ^nd  the  4inderwoods  would  contribute  annuallyybffy 
shillings :  if  tfiey  were  rated  only  in  the  year  they  were  cut,  a 
shilling  rate  would  then  be  sufficient,  and  they  would  contribute 
rather  more  than  50/.  So  far  there  would  be  no  injustice.  But 
suppose  the  rest  of  the  parish  to  be  worth  10,000/.,  the  under- 
woods would,  supposing  them  as  before  to  be  rated  at  20/.,  con- 
tribute annually  about  four  shillings ;  whereas,  if  rated  in  the  year 
of  cutting  they  would  contribute  in  the  proportion  which  1000/. 
bear  to  10,000/. ;  that  is,  the  eleventh  part  of  the  whole  rate  of 
1001.  which  in  money  is  9/.  and  a  fraction.     As  50/.  then  is  only 
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twenty-five  times  forty  shillings,  and  9/.  is  forty-five  times  four 
shillings,  the  disproportion  in  the  two  cases  put  iS  obvious,  and 
tlie  difference  to  all  parties,  whether  the  rating  be  annual,  or  in 
the  cutting  year  only,  considerable.  Again,  suppose  the  annual 
value  of  the  parish  6000/.,  and  the  annual  sum  to  be  raised  still 
100^,  the  rates  will  be  four  pence  in  the  pound,  and  the  under- 
woods will  pay  annually  6s.  Sd.  upon  their  same  supposed  value 
of  20/.;  whereas,  if  they  paid  in  the  cutting  year  only,  they  would 
pay  14/.  5s,  Sd.,  which  is  above  forty-two  times  6s.  Sd.  Put  the 
annual  value  of  the  parish  at  500/.,  the  rates  to  raise  100/.  must  be 
four  shillings  in  the  pound,  but  in  the  cutting  year  they  would  be 
only  Is.  4ed.  The  underwoods  would  contribute  in  ordinary  years, 
upon  the  last-mentioned  assumption  of  the  annual  value  of  the 
rateable  property  in  the  parish  il.  annually,  whereas  in  the  cutting 
year  they  would  contribute  little  less  than  twenty  times  that  sum, 
viz.  T5L  It  is  hardly  necessary  to  state,  that  a  mode  of  rating, 
which  might  produce  such  difference  to  the  owners  of  this  descrip- 
tion of  property,  and  to  the  parish,  if  he  contributed  only  in  the 
cutting  year,  cannot  be  the  true  rule ;  and  the  only  other  rule  is 
a  constant  contribution,  which  will  at  all  times  fall  equally  upon 
this  and  every  other  species  of  property.  The  objection  to  this, 
in  argument,  is,  that  the  property  ought  not  to  be  rated  until  the 
produce  of  it  has  been  severed  from  the  land,  and  until  it  has  sup- 
plied the  occupier  with  the  means  of  paying.  But  we  are  of 
opinion,  that  it  is  not  necessary,  that  any  of  the  profits  should 
have  been  actually  reaped  or  taken  from  the  property  during  the 
period  for  which  the  rate  is  made  ;  but  that  the  property  is  at  all 
times  rateable  according  to  the  improvement  in  its  value,  or  in 
the  rent  which  might  fairly  be  expected  from  it.  Instances  con- 
tinually occur  in  which  the  occupier  is  rated,  though  he  has 
derived  no  profit  during  the  period  for  which  the  rate  is  made. 
A  new  tenant  upon  an  arable  farm  reaps  none  of  the  produce  till 
tlie  autumn  after  his  tenancy  commenced,  and  yet  he  must  paj^  up 
to  that  autumn  according  to  the  rent  or  value  of  the  estate.  He 
must  pay  before-hand  for  the  future  probable  produce.  His  farm 
is  constantly  in  a  progressive  state  towards  producing  profit ;  and 
he  pays  for  that  progress.  So  underwoods  are  annually  improving 
in  value,  and  the  rates  the  occupier  pays  are  for  that  improve- 
ment. This  may  possibly  be  hard  upon  tenants  for  life  ;  but  if  the 
laws  have  thrown  this  burthen  upon  the  property,  they  take  it 
with  the  burthen.  We  think  for  the  reasons  we  have  mentioned, 
that  the  case  has  so  thrown  it,  that  the  property  is  at  all  times 
liable  to  be  rated  whenever  rates  are  made,  and  consequently  that 
the  order  of  Sessions  ought  to  be  quashed,  and  the  rate  con-  . 
firmed. 

224.  RexY.  Aberystwith,  M.  T.  49 G. 3.  10 East,  354.— 72.  W.  One wlio  went 
appealed  against  a  warrant  of  distress  [a)  for  the  non-payment  of  from  home  with 
certain  poor-rates ;  the  Sessions  quashed  the  warrant  of  distress,  ^J^f™^^ j|^ 
subject,  &c.     The  appellant  has  kept  a  house  in  A.  many  years,  ^^il^^^w- 
and  having  been  surgeon  of  the  C.  militia,  was  occasionally  absent  sbunt  to  carry 
from   home,  and  sometimes  his    family,  leaving  one '</•  F.  his  on  his  businest 

(a)  One  point  intended  to  be  made  point  tlie  Court  of  King's  Bench  gave 
WIS,  as  to  the  right  of  appeal  against     no  opinion. 
%  wanrant  of  distress,  but   upon  that 
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in  bis  thop  in  astistaiit  in  a  part  of  tbe  house.  In  July  I8O69  the  .appeKlaol 
o^  room  of  the  bi^g  prevtoiMlv  absent^  his  wife  and  daughter  left  the  iiduae, 
^^^  uraow  ^^^"S  previously  had  the  same  parted  off  from  the  shop  by  laths 
was  partodh^  nailed  in  the  passage,  so  that  J.  F.  had  only  the  use  of  the  shop^ 
by  laths  fhmi  The  ^Eunily  did  not  return  till  May  1807;  and  during  their  absence 
the  rest,  and',  a  Mrs*  // .»  a  person  with  whom  the  key  of  tbe  house  was  left,  had 
^^1^^^^  the  garden  dug  up  by  the  same  person  who  always  dug  it,  and 
^thaSaST'^  who  charged  the  appellant  for  his  work,  and  \ooked  to  no  other 
and  had  the  '  person  to  pay  him  for  it.  Mrs.  H.  always  permitted  two  persons, 
garden  culti-  Mrs.  S*  and  Mrs.  Zr.,  one  of  whom  was  a  particular  friend  of  the 
▼ated  for  his  appellant's,  with  their  servants,  to  reside  in  the  house  six  weeks 
^'^^i'*"1ii»w'  ^^  ^^^  months  during  the  time  the  appellant's  family  were  absent; 
to  be  raJedhto*  ^^^  ^®  appellant's  furniture  continued  in  its  usual  situation  in  all 
the  relief  of  the  ^®  rooms  of  the  house,  ready  for  the  reception  of  the  fanuly, 
poor  as  the  oc*  during  the  whole  time.  Coals  were  delivered  into  the  house: 
cupier  of  the  and  aU  parts  of  the  house  (save  the  shop)  communicated  with  the 
whole  house,      garden,  through  which  the  above-mentioned  persons  and  others 

entered  the  house.  The  rates  were  made  between  Jtdy  1806  and 
May  1807.  (a)  The  question  for  the  opinion  of  the  Court  was, 
Whether  there  was  a  sufficient  occupancy  by  the  appellant  tp 
charee  him  with  the  rates  ?  —  Lord  Ellenborough  C.  J.  The 
appellant  roust  be  taken  to  have  been  the  occupier  of  his  house 
during  the  whole  period.  He  left  his  home  for  a  time;  but  he  left 
part  of  his  house  m  the  occupation  of  his  assistant,  who  carried  on 
nis  business  in  his  absence ;  and  the  key  of  the  house  was  left  with 
a  friend,  and  the  garden  continued  to  be  cultivated  for  his  own 
benefit  as  usual ;  to  say  nothing  of  the  occupation  of  his  friends 
during  his  absence,  fhere  has  been  no  instance  where  a  man 
has  been  permitted  to  carve  out  the  occupation  of  his  house  in 
the  manner  now  attempted ;  locking  up  one  room,  and  then  an- 
other, but  using  as  much  of  the  house  as  he  found  convenient. 
This  would  make  a  new  system  of  occupation  by  subdivisions. 
{h)AfUi^jfL\^.  This  is  something  like  Rex  v.  SU  Mary  the  Less.  (6)  —  Order  of 

Sessions  quashed,  and  rate  confirmed. 
The  toOi  of  a  225.  Rex  v.  Tynemouth,  H.  T.  50  G.  3.   12  East,  46.  —  /F.  F. 

light-house,  n-  appealed  against  a  poor-rate  for  T»;  the  Sessions  amended  the 
*""*«^ !»  ^  rate,  by  striking  out  Mr.  F.'s  name,  and  that  of  R.  W.  his  servant, 
^^^^  subject,  &c  Mr.  F.  is  legally  entitled  to  T.  light-house,  and  to 
wy^t^were  c^^tain  tolls  payable  in  respect  tliereof  from  vessels  belonging  to 
collected  out  of  or  trading  to  the  j^orts  of  N.  and  S.  The  light-house  is  in  T.,  but 
the  township  in  the  ships  from  which  the  tolls  and  duties  arise  never  come  within 
^  ■fT^J^'**  ^  township  of  T.,  and  neither  Mr.  F.  nor  any  of  the  receivers  of 

by  the  coast  ^-  ^®  several  ports  from  wliich  the  vessels  sail,  or  at  which  they 
terwards  arrive,  to  agents  of  Mr.  jP.,  stationed  at  such  ports.     /{.  IK.  is  a 

•rriTed,arenot  servant  of  Mr.  F.  at  an  annual  salary,  and  resides  in  two  rooms 
^^St^St  ^^^>"  ^^  ^^"^  ^^  ^^  light-house,  to  take  care  of  the  light:  and 
township.  And  ^^  ^'  rated  for  those  two  rooms  as  occupier  at  6/.,  and  Mr.  F.  is 
therasidanceia  i^ated  for  the  tolls,  in  respect  of  the  light'house,  at  7501.  Two 
BttchlightJiouse  questions  were  reserved  by  the  Sessions;  first,  Whether  Mr.  F.  be 
^  V^^*^  ^^'  rateable  for  the  tolls  in  respect  of  the  light*house?  secondly,  Whe- 
ther jR.  W.  be  rateable  for  the  two  rooms  in  T.  light-house  ?  Rex 


▼ant  to  the 
owner,  at  an 


(a)  There  were  two  rates  also  made  subsequently  to  the  Cunily*s  returo; 
but  no  question  arose  upon  them. 
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V.  JUbowe  (a)  was  citecL  —  Ellenborouoh  C.  J.  It  is  no  question  annual  tabny 
now,  whetner  this  property  could  be  rated  in  some  other  way ;  as,  ^  **^*  ^^'^  ^^ 
if  the  ]ight-house»  whose  hght  is  the  meritorious  cause  of  earning  ^^jSj*^^ 
the  tolls,  were  in  consequence  let  at  a  lareer  rent;  but  this  is  a  rate  STi^tw,  who 
especially  upon  the  tolls,  and  therefore  the  case  is  not  distinguish-  alone  can  be 
able  from  Rex  v.  Reboxve^  which  is  so  immediately  in  specie,  and  nued  in  respect 
in  all  its  circumstances  the  same,  and  has  been  so  long  considered  <^"ucb  occupa- 
and  acted  upon  as  law,  that  it  concludes  the  question.    What  local  ^^^ ^^  ^^' 
property  is  there  witliin  the  township  on  which  this  rate  on  the 
tolls  can  be  levied?  The  tolls  are  not  received  there;  nor  do  the  W^*^»P*-l^- 
ships  from  which  they  are  collected  come  within  the  township ; 
the  subiect  matter  of  the  rate  has  no  locality  within  the  township. 
As  to  the  other  point,  it  is  equally  clear  that  it  is  the  occupatioa 
of  the  master  by  his  servant,  and  not  the  occupation  of  the  scrviv>t 
himself;  and  therefore  the  rate  on  the  servant  is  bad  on  that 
ground. —  Order  of  Sessions  confirmed. 

226.  Rexy.Sir  A.  Macdonaldy  E,  T.  50  G.  3.  12  £^5/,  324..—  Anactofparlia- 
Sir  A.  Macdonald  and  others,  trustees  of  the  late  Duke  of  /?.,  ^"^^Jj^^i^e 
appealed  against  a  poor-rate  for  iV/.,  in  which  they  were  assessed  jxS^^f 
as  such  trustees  for  the  dues  and  rates  of  Rochdale  canal,  tunnel  Bridgetwuer  to 
and  lock,  at  140/.  \2s*  6^.,  and  for  several  warehouses  and  wharfs  erect  a  lock 
belonging  to  the  canal  at  324/.  7*.  Qd.    Rate  confirmed,  subject,  "P®"  ^^ 
&c.     The  appellants  were  not,  at  the  time  of  making  the  assess*  "^^^^^"^ 
ment,  inhabttanU  of  M.,  but  were  then  and  still  are  entitled  to,  ^^  3„^  lock^^ 
and  in  the  receipt  of  the  tonnage,  in  respect  of  vessels  passing  certain  rates  or 
through  the  lock  built  upon  the  Rochdale  canal,  under  an  act  of  tolls  upon  goods 
the  34  G.3.,  the  second  section  of  which,  reciting  that,  "  Whereas  '"  yjscU  navi- 
"  Francis  Duke   of  B.,  hath  expended  a  considerable  sum  in  ^^/^"^ 
"  making  wharfs,  for  the  convenience  of  the  public,  adjoining  o|  ^^^^  ^^  ^  ^o^, 
"  near  to  his  canal  at  M.,  and  when  the  proposed  junction  is  made  pensation  for 
"  with  his  canal,  the  profits  arising  from  those  wharfs  will  be  con-  the  profits  aris 
"  siderably  diminished  ;  nevertheless  he  consents  to  such  junction  >°«  to  him  from 
"  on  being  authorised  to  build  a  lock  upon  the  Rochdale  canal  ^X^*^"^"** 
"  near  the  junction,  and  to  collect  certain  rates  hereinafter  men-  ^i,,-,.!,  were'sa- 
tioned,  as  a  compensation  for  such  diminution  in  the  profits  of  crificed  for  tlio 
his  wharfage ; "  authorises  the  duke,  his  heirs  and  assigns,  at  public  benefit 
his  and  their  own  expense,  to  build  a  proper  lock  upon  the  >n  Uiatnaviga- 
said  Rochdale  canal,  at  or  near  Castle  Field,  &c.  and  all  ne-  J^^^^^^We 
cessary  works  thereto  belonging ;  and  to  take  at  the  said  lock  for  on  his  trustees, 
his  and  their  own  benefit  (as  a  compensation  for  the  diminution  occupiers  of  Uie 
in  the  profits  of  his  wharfage  as  aforesaid)  the  following  rates,  viz.  **  Rochdale 
(and  then  it  gives  certain  rates  per  ton  for  goods  carried  and  <»*»^  ^*> 
navigated  from  the  Rochdale  canal  into  the  canal  belonging  to  the  ^'J^,  »1^ 
duke,  and  vice  versa,)  ''  which  rates  shall  be  payable  and  paid  at  (which  dues  or 
**  or  near  the  said  lock  to  the  said  duke,  his  heirs  and  assigns,  and  toUs  arc  only 
*'  shall  be  collected  by  such  person  as  the  said  duke,  &c.  shall  bv  other  names  for 
"  writing,  &c.  appoint  to  receive  the  same/'     The  lock  was  built  ^J^.^^ 
in  pursuance  of  the  act.     TTie  tonnage  amounts  to  as  much  as  it  go^,|JJjJ,^ 
is  charged  at  in  the  assessment.     The  appellants,  at  the  time  of  ^^  trustees 
making  the  assessment,  were  and  still  are  m  the  occupation  of  the  were  found  not 
lock,  and  of  the  several  warehouses  and  wharfs  mentioned  therein,  to  be  hihabU- 
and  the  same  are  of  the  value  assessed.     Tlie  case  then  set  forth  <">'«  ^^% 
the  names  of  several  individuals  on  whom  notices  of  appeal  were  ^^^^^  ^^  J^ 
served,  who  were  at  the  time  of  making  the  assessment,  and  still  ^^^  maide. 
are  inhabitants  of  A/.,  and  were  then,  and  still  arc,  respectively  Though  Uic 
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possessed  of  visible  stocks  in  trade  in  that  township ;  and  were  then 
personally  liable  to  be  assessed  to  the  relief  of  the  poor  in  respect 
thereof,  if  by  law  such  property  be  liable  to  .be  rated  in  sach 
assessment:  but  that  neither  of  those  individuals  were  rated  in 
respect  of  their  said  stocks  in  trade  or  other  personal  property ; 
neither  were  any  inhabitants  of  M.  or  other  persons  rated  in 
respect  of  their  personal  property  in  the  township,  although  per- 
sonal property  was  immemonally  rated  in  that  township  down  to 
the  year  1796,  and  occasionally  collected  up  to  that  time ;  but 
this  merely  at  nominal  sums,  having  no  relation  to  the  actual  value 
of  the  property ;  and  from  thence  rated  (but  not  collected)  down 
to  the  year  1807;  from  which  latter  period  personal  property  had 
not  at  all  been  rated  in  the  township.  The  proprietors  of  the 
Rochdale  canal  company  are  not  rated  for  their  locks  upon  the 
said  canal  situated  within  the  township,  or  for  the  tonn^ee,  toHs, 
duties,  or  rates,  arising  from  such  locks,  or  otherwise  from  the 
said  canal  within  M. ;  this  being  provided  for  by  the  statute 
47  G.  3.  cntituled,  '*  An  Act  to  alter  and  amend  the  several  acts  for 
<*  making  and  maintaining  the  Rochdale  canal  navigation."  The  case 
also  stated  the  names  of  other  persons,  who,  at  the  time  of  mafciDg 
the  assessment,  were,  and  still  are,  owners  of  annual  chief  or 
ground  rents ;  one  to  the  amount  of  100/.  and  50/.,  another  of 
222/.  Is.  6d.s  another  of  72/.  1^.  Sd»,  and  another  of  10^.,  issuing 
and  payable  from  lands  and  buildings  in  Af.  in  the  possession  of 
their  several  tenants ;  all  which  owners  of  quit  or  ground  rents 
were  then  and  still  are  inhabitants  of  the  township ;  but  are  not 
rated  in  respect  of  such  rents,  nor  is  any  person  assessed  in  respect 
of  rents  issuing  out  of  lands  and  tenements  in  the  township :  but 
the  counsel  for  the  appellants  made  no  point  upon  the  subject  of 
the  quit  rents.  In  addition  to  the  proof  already  given,  the  appel- 
lants gave  further  evidence  of  the  amount  of  the  clear  surplus  of 
stock  in  trade  or  other  personal  property,  in  the  instances  of  the 
several  persons  contained  in  the  notice  of  appeal ;  and  called  two 
witnesses  to  give  this  proof  in  the  cases  of  two  of  the  persons 
named :  but  the  justices  not  being  satisfied}  from  the  evidence 
offered,  that  there  was  any  sum  of  surplus  by  which  they  could 
amend  the  rate,  by  adding  the  names  of  the  persons  in  respect  of 
whom  such  further  evidence  was  given,  confirmed  the  rate.  — 
Against  the  ri^te  it  was  contended,  that  this  was  in  eSett  a  rate  upon 
the  dues  or  rates  payable  at  the  lock,  and  not  a  rate  upon  the  lock 
itself;  and  on  the  second  point  it  was  argued  shortly  on  the  un- 
reasonableness of  the  conclusion  drawn  by  the  Sessions.— 
Ellenbo ROUGH  C  J.  The  Court  will  not  involve  thecnselves  io 
aoy  contradiction  to  the  cases  which  have  been  decided,  by  dis- 
charging the  rule  for  quashing  the  order  of  Sessions  in  this  case. 
First  as  to  the  omission  of  rating  stock  in  trade  in  Af.  In  order  to 
include  particular  individuals  in  the  rate,  a  case  must  be  noadeout 
in  evidence  against  those  individuals  ;  here  there  was  an  attempt 
to  do  it  by  the  appellants,  but  they  failed  in  satisfying  the  Coivt 
below  upon  the  facts.  We  have  no  concern  with  the  conclusion 
of  fact  which  the  justices  have  drawn  as  they  state  it  to  us ;  and 
I  do  not  say  that  I  should  have  come  to  the  same  conclusion :  but 
the  justices  have  only  found  that  certain  persons,  inhabitants  of 
Af.  were  possessed  at  the  time  of  visible  stocks  in  trade  within  the 
township,  and  were  personally  liable  to  be  assessed  to  the  poor- 
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rate  in  respect  thereof,  if  by  law  such  property  be  liable  to  be 
rated.  Now  visible  property  in  the  place^  such  as  stock  in  trade, 
merely  as  being  visible^  is  not  liable  to  be  rated ;  but  to  make  it 
rateable  it  must  also  be  productive  ;  but  the  justices  have  found 
that  it  was  not  productive,  or  what  is  the  sanfis  in  effect,  that  it  ^ 
was  not  proved  to  be  so  to  their  satisfaction :  that  finding  con- 
cludes the  question.  And  then  the  remaining  question  stands  on 
the  rateability  of  the  property  of  the  trustees.  The  case  states 
that  they  are  the  occupiers  of  the  lock,  and  of  the  several  wharfs 
and  warehouses  mentioned  in  the  rate  ;  and  it  is  not  disputed  that 
the  property  rated  yields  profit ;  but  it  is  objected  that  they  are 
rated  for  dues  or  rates,  that  is,  for  the  tolls  payable  at  the  lock 
under  the  act  of  parliament ;  and  that  the  Court  have  held 
toUs  not  to  be  rateable.  But  the  Court  have  only  said  that  tolls 
are  not  rateable  per  se,  but  only  when  connected  and  rated  con- 
junctively with  real  and  substantial  property,  situated  in  the  ^ 
parish,  which,  as  yielding  profit  there  by  means  of  the  tolls,  is  the 
proper  subject  of  rating  within  the  act  of  Elizabeth.  Now  here 
the  lock  itself  is  rated,  which  is  something  real  and  substantial, 
locally  situated  in  the  township,  and  producing  profit,  and  the 
addition  of  the  dues  or  rates  is  merely  giving  other  names  for  the 
same  thing.  These  dues  or  rates  are  given  by  the  act  of  parlia- 
ment as  a  compensation  to  the  Duke  of  B.  for  the  loss  of  his 
profits  of  certain  wharfs  adjoining  to  his  canal  at  M.,  which  wharfs 
were  before  clearly  rateable  in  respect  of  those  profits :  the  rates, 
therefore,  made  payable  at  the  lock  were  substituted  as  a  com- 
pensation for  and  in  lieu  of  the  wharfage  before  enjoyed ;  they 
are  the  substituted  medium  of  profit  arising,  as  the  act  describes 
it,  from  those  wharfs.  The  Court,  therefore,  by  this  decision, 
will  not  break  in  upon  that  which  they  have  recently  decided, 
that  tolls  per  se  and  when  not  mixed  with  a  rate  upon  other  pro- 
perty, which,  as  having  substance  and  locality  within  the  parish, 
IS  properly  rateable  there,  are  not  liable  to  be  rated.  —  The  other 
Judges  concurring,  the  rate  and  order  of  Sessions  confirmed. 

227*   Rex  V.  Bishop  of  Rochester,  and  others,    E.  T.  50  G.  3.  Landlords  not 
12  East,  353.  —  The  trustees  appealed  against  a  poor's  rate  for  resident  within 
//.,  in  which  they,  being  lessors  in  the  lease  after-mentioned,  ^^  ?*'^!^/**j' 
were  rated  in  the  sum  of  50/.,  beine  one  moiety  of  the  certain  *"?  ^  .„ .  1^^^ 
rent  of  10(V.  reserved  by  the  said  lease.     The  Sessions  confirmed  minerals,  with 
the  rate,  subject,  &c.     The  rent  was  reserved  under  an  indenture  liberty  to  the 
of  lease,  dated  the  30th  of  May  1805,  and  made  between  the  tenants  to  dig, 
said  trustees  of  the  one  part,  and  A.  S.  and  others  of  the  other  ^^'  "jcsemng  • 
part,  whereby  the  trustees  demised  to  the  lessees  «*  all  the  mines,  J^*a„d"^^ 
*'  veins,  &c.  parcels,  and  wastes  of  lead  ore,  and  other  minerals  certain  propor- 
'<  and  fossils,  and  also  all  the  seams  of  coal  then  open  or  dis-  tionsoftheore 
"  covered,  or  which  should  or  might,  during  the  time  therein  men-  which  should  be 
•*  tinned,  be  opened  or  discovered,  within,  under,  or  upon  the  '•**^> "«  ■' 
•*  township  lands,  called  N.,  in  the  parish  of  i/.,  and  within  cer-  Jl^^^J^ble  to  the 
^'  tain  other  lands  therein-mentioned  ;  together  with  full  liberty  relief  of  the 
**  and  authority  for  the  lessees  to  dig  and  search  for  pits,  &c.  poor  for  such 
'<  under  any  of  the  said  lands,  for  getting  all  the  lead  ore,  minerals,  certain  rent,  no 
*•  and  coals,  in  or  upon  the  said  minmg  grounds ;  to  hold  the  ^"^.^"^u,. 
«*  demised  premises  to  the  lessees  for  the  term  of  twenty-one  ^J^  the^uet- 
'^  years,  yielding  and  paying  therefore,  yearly,  during  the  said  tion  might  be 
**  term,  unto  the  said  lessors,  their  heirs,  &c.  for  and  in  respect  oC  «&VA^^Qf&v« 
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possessed  of  visible  stocks  in  trade  in  that  township ;  and  were  then 
personally  liable  to  be  assessed  to  the  relief  of  the  poor  in  respect 
thereof,  if  by  law  such  property  be  liable  to  be  rated  in  such 
assessment :  but  that  neither  oi  those  individuals  were  rated  in 
respect  of  their  said  stocks  in  trade  or  other  personal  property ; 
neither  were  any  inhabitants  of  M.  or  other  persons  rated  in 
respect  of  their  personal  property  in  the  township,  although  per- 
sonal property  was  iramemonaily  rated  in  that  township  down  to 
the  year  1796,  and  occasionally  collected  up  to  that  time ;  but 
this  merely  at  nominal  sums,  having  no  relation  to  the  actual  value 
of  the  property;  and  from  thence  rated  (but  not  collected)  down 
to  the  year  1807;  from  which  latter  period  personal  property  had 
not  at  all  been  rated  in  the  township.  The  proprietors  of  the 
Rochdale  canal  company  are  not  rated  for  their  locks  upon  the 
said  canal  situated  within  the  township,  or  for  the  tonnage,  tolls, 
duties,  or  rates,  arising  from  such  lockit,  or  otherwise  ^om  the 
said  canal  within  M. ;  this  being  provided  for  by  the  statute 
47  G.  3.  entitulcd,  '*  An  Act  to  alter  and  amend  the  several  acts  for 
"  making  and  maintaining  the  Rochdale  canal  navigation."  The  case 
also  stated  the  names  of  other  persons,  who,  at  the  time  of  making 
the  assessment,  were,  and  still  are,  owners  of  annual  chief  or 
ground  rents ;  one  to  the  amount  of  100/.  and  50/.,  another  of 
222/.  7^.  6d.f  another  of  72/.  \s,  8^.,  and  another  of  10/.,  issuing 
and  payable  from  lands  and  buildings  in  M.  in  the  possession  of 
their  several  tenants ;  all  which  owners  of  quit  or  ground  rents 
were  then  and  still  are  inhabitants  of  the  township ;  but  are  not 
rated  in  respect  of  such  rents,  nor  is  any  person  assessed  in  respect 
of  rents  issuing  out  of  lands  and  tenements  in  the  township :  but 
the  counsel  for  the  appellants  made  no  point  upon  the  subject  of 
the  quit  rents.  In  addition  to  the  proof  already  given,  the  appel- 
lants gave  further  evidence  of  the  amount  of  the  clear  surplus  of 
stock  in  trade  or  other  personal  property,  in  the  instances  of  the 
several  persons  contained  in  the  notice  of  appeal ;  and  called  two 
witnesses  to  give  this  proof  in  the  cases  of  two  of  the  persons 
named :  but  the  justices  not  being  satisfied,  from  the  evidence 
offered,  that  there  was  any  sum  of  surplus  by  which  they  could 
amend  the  rate,  by  adding  the  names  of  the  persons  in  respect  of 
whom  such  further  evidence  was  given,  confirmed  the  rate.  — 
Against  the  rate  it  was  contended,  that  this  was  in  efiRect  a  rate  upon 
the  dues  or  rates  payable  at  the  lock,  and  not  a  rate  upon  the  lock 
Itself;  and  on  the  second  point  it  was  argued  shortly  on  the  un- 
reasonableness of  the  conclusion  drawn  by  the  Sessicms.— - 
Ellenborough  C.  J.  The  Court  will  not  involve  themselves  in 
aoy  contradiction  to  the  cases  which  have  been  decided,  by  dis- 
charging the  rule  for  quashing  the  order  of  Sessions  in  this  case. 
First  as  to  the  omission  of  rating  stock  in  trade  in  Af.  In  order  to 
include  particular  individuals  in  the  rate,  a  case  must  be  made  out 
in  evidence  against  those  individuals  ;  here  there  was  an  attempt 
to  do  it  by  the  appellants,  but  they  failed  in  satisfying  the  Court 
below  upon  the  facts.  We  have  no  concern  with  the  conclusion 
of  fact  which  the  justices  have  drawn  as  they  state  it  to  us ;  and 
I  do  not  say  that  I  should  have  come  to  the  same  conclusion  :  but 
the  justices  have  only  found  that  certain  persons,  inhabitants  of 
Af.  were  possessed  at  the  time  of  visible  stocks  in  trade  within  the 
township^  and  were  personally  liable  to  be  assessed  to  the  poor- 
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rate  in- respect  thereof,  if  by  law  sach  property  be  liable  to  be 
rated.  Now  yisible  property  in  the  place,  such  as  stock  in  trade, 
merely  as  being  visible,  is  not  liable  to  be  rated ;  but  to  make  it 
rateable  it  must  also  be  productive  ;  but  the  justices  have  found 
that  it  was  not  productive,  or  what  is  the  sanfe  in  effect,  that  it  ^ 
was  not  proved  to  be  so  to  their  satisfaction :  that  finding  con- 
cludes the  question.  And  then  the  remaining  question  stands  on 
the  rateability  of  the  property  of  the  trustees.  The  case  states 
that  they  are  the  occupiers  of  the  locky  and  of  the  several  wharfs 
and  warehouses  mentioned  in  the  rate  ;  and  it  is  not  disputed  that 
the  property  rated  yields  profit ;  but  it  is  objected  that  they  are 
rated  for  dues  or  rates,  that  is,  for  the  tolls  payable  at  the  lock 
under  the  act  of  parliament ;  and  that  the  Court  have  held 
tolls  not  to  be  rateable.  But  the  Court  have  only  said  that  tolls 
are  not  rateable  per  se,  but  only  when  connected  and  rated  con- 
junctively with  real  and  substantial  property,  situated  in  the  x 
parish*  which,  as  yielding  profit  there  by  means  of  the  tolls,  is  the 
proper  subject  of  rating  within  the  act  of  Elizabeth*  Now  here 
the  lock  itself  is  rated,  which  is  something  real  and  substantial, 
locally  situated  in  the  township,  and  producing  profit,  and  the 
addition  of  the  dues  or  rates  is  merely  giving  other  names  for  the 
same  thing.  These  dues  or  rates  are  given  by  the  act  of  parlia- 
ment as  a  compensation  to  the  Duke  of  B,  for  the  loss  of  his 
profits  of  certain  wharfs  adjoining  to  his  canal  at  M.,  which  wharfs 
were  before  clearly  rateable  in  respect  of  those  profits :  the  rates, 
therefore,  made  payable  at  the  lock  were  substituted  as  a  com- 
pensation for  and  in  lieu  of  the  wharfage  before  enjoyed ;  they 
are  the  substituted  medium  of  profit  arising,  as  the  act  describes 
it,  from  those  wharfs.  The  Court,  therefore,  by  this  decision, 
will  not  break  in  upon  that  which  they  have  recently  decided, 
that  tolls  per  se  and  when  not  mixed  with  a  rate  upon  other  pro- 
perty, which,  as  having  substance  and  locality  within  the  parish, 
18  properly  rateable  there,  are  not  liable  to  be  rated.  —  The  other 
Judges  concurring,  the  rate  and  order  of  Sessions  confirmed. 

287*   Rex  v.  Bishop  of  Rochester,  and  others,    E.  T»  50  G.  3.  Landlords  not 
12East,S53.  —  The  trustees  appealed  against  a  poor's  rate  for  resident  within 
//.,  in  which  they,  being  lessors  in  the  lease  after-mentioned,  ?*®  ^^'l^/^^i" 
were  rated  in  the  sum  of  50/.,  beinc:  one  moiety  of  the  certain  "J?  ^  .„ .  ^.^ 

tf>««wvi  It       1  •!  1  rm      r^ '^   *  /•         t   ^ines  and  Oilier 

rent  of  1(Xm.  reserved  by  the  said  lease.     The  Sessions  confirmed  minerals,  with 
the  rate,  subject,  &c.     The  rent  was  reserved  under  an  indenture  liberty  to  the 
of  lease,  dated  the  SOth  of  Mai/  1805,  and  made  between  the  tenants  to  dig, 
said  trustees  of  the  one  part,  and  A,  S.  and  others  of  the  other  ^^'  "^"^"g  • 
part,  whereby  the  trustees  demised  to  the  lessees  "  all  the  mines,  J^.  and"aUo 
**  veins,  &c.  parcels,  and  wastes  of  lead  ore,  and  other  minerals  certain  propor- 
^'  and  fossils,  and  also  all  the  seams  of  coal  then  open  or  dis-  tionsoftheore 
**  oovered,  or  which  should  or  might,  during  the  time  therein  men-  which  should  be 
*^  tioned,  be  opened  or  discovered,  within,  under,  or  upon  the  f^s®"*  •>*  •* 
•*  township  lands,  called  iV.,  in  the  parish  of  i/.,  and  within  cer-  ^i^ble  tothc 
**  tain  other  lands  therein-mentioned;  together  with  full  liberty  relief  of  the 
^^  and  authority  for  the  lessees  to  dig  and  search  for  pits,  &c.  poor  for  such 
••  under  any  of  the  said  lands,  for  getting  all  the  lead  ore,  minerals,  certain  rent,  no 
*  *  and  coals,  in  or  upon  the  said  mining  grounds ;  to  hold  the  ^"^^."^u,. 
*' demised  premises  to  the  lessees  for  the  term  of  twenty-one  ^erthe^uet- 
•^  years,  yielding  and  paying  therefore,  yearly,  during  the  said  tiwv  toi^xV^ 
**  term,  unto  the  said  lessors,  their  heirs,  &c.  for  and  in  Tespect  ot  a&vo^iofcv»~ 
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portion  of  ore  <<  Aq  mi  kad  pre  ami  othet^  minerals,  the  clear  yeady  rent  or 
reserved,  when  <«  im^  Qf  iQOt"  payable  half-yearly.  There  were  also  reserved, 
sboufd  be^  by  way  of  rent,  certain  jproportioas  of  such,  lead  ore  as  should 
rf^igBd.  ^®  gottea  from  and  out  or  the  said  mining  grounds.    There  was 

abo  a  separate  rent  reserved  for  the  coalst  wh^n  wrought,  and  a 
rent  for  damages  done  to  the  ground  tenants.  The  lessees  were 
bound  to  pay  all  manner  of  taxes,  rates,  assessments,  and  imposi- 
tions, whatsoever,  parliamentary  or  parochial,  ahreadv  or  there- 
after to  be  taxed  on  the  demised  premises,  or  on  the  lead  or^,  or 
other  minerals,  coals,  or  fossils  gotten  thereout,  or  on  the  lessors 
or  lessees  in  respect  thereof.  The  case  also  stated,  that  no  coal 
mines  had  been  wrought  within  the  grounds  mentioned  in  the 
lease.  That  the  lessees  had  other  lead  mines  in  the  neighbour- 
bood,  but  had  eotten  no  pre  from  under  the  grounds  of  the 
lessors  mentioqed  in  the  le^e,  and  consequently  no  prc^ortion  of 
lead  ore  had  been  rendered  or  become  due  to  the  lessors.  The 
lessors  stood  rated  in  50^.,  being  a  moiety  of  the  certain  rent  of 
lOOl.  reserved  by  the  lease,  and  which  was  deemed  a  fair  propor- 
tion for  that  part  of  the  mining  ground  which  is  in  the  parisn  of 
H.  $  and  the  lessors,  if  liable  at  all,  did  not  object  to  the  fairness 
of  the  apportionment.  None  of  the  lessors  reside  or  have  any 
dwelling-house  in  H.  —  In  support  of  the  rate  the  authority  of 
(a)^fiif,pLl69.  R<rixHi  V.  Gell  (a),  where  the  owner  (lessee  under  the  Crown)  of 

lead  mjnes  was  h^ld  rateable  to  the  poor  for  the  profits  of  2ol 

and  cope^  was  principally  relied  on,  though  the  pressure  o.f  the 

{b)AnUt\ii,lQS.  recent  decision  of  the  Court  in  Williams  v.  Jones  (b)  was  admitted. 

—  ^LLBireoRGUGH  C.  J.    The  trustecs  can  only  be  rated  as  in- 

iiabitmits  or  as  occupiers  within  the  parish.    We  have  so  recently 

lc)Anie,^l\Oi,  in  Rfuc  v,  Nicholsor^  (c)  and  Williams  v.  Jones  put  a  construction 

upon  the  word  inhabitanU  in  the  statute  of  Elizabeth^  ^  meaning 
a  resident  within  the  parish,  that  it  is  unnecessary  to  discuss  the 
matter  again ;  and  the  fact  of  such  an  inhabitancy  is  neg^tiy^ 
by  the  case.  Neither  are  they  occupiers  of  the  property  for 
which  they  are  rated ;  so  far  from  it,  that  they  cannot  maintain 
trespass  for  an  injury  done  to  the  property  which  diey  are  sup- 
posed to  occupy ;  and  even  Jf  they  were  the  actual  Qccupiers  of 
coal  mipes,  they  would  not  be  rateable  for  them  before  they  inhere 
worked  and  productive.  But  this  is  no  more  than  ^  contract  with 
tenants  for  the  payment  of  a  certain  rent  for  ores  supposed  to  lie 
under  the  surface ;  and  if  the  tenants  should  open  the  ground  and 
raise  the  ore,  reserving  a  certain  proportion  of  ore  to  the  ground 
limdlords,  there  is  no  ocpiipatiou  of  any  thing  within  the  statute. 
If  hereafter  the  tenants  should  open  the  ground  and  rai#9  pr^, 
the  tnistees  will  then  be  entitled  to  certain  proportions,  and  fuch 
profits  may  come  within  a  different  rule,  as  lot  and  cope ;  upon- 
which  no  question  at  present  arises,  and  therefore  it  is  unnefies* 
sary  to  say  any  thing,  r-  Lb  B][«anc  J.  If  the  trustees  were  rate^ 
^le  at  all,  it  must  be  as  occupiers  of  the  mines  or  some  propor- 
tion of  them ;  but  here  they  are  rated  as  for  a  rent  eo  nanrine^  for 
which,  iif  they  were  rateable,  every  landlord  might,  by  the  same 
rule,  be  rated  for  bis  rent,  ^r  Grobjl  J.  and  Baylby  J.  aseented. 
— -  Order  quashed, 
^o  i!**  °1^         228.   Rex  V.  Trustees  for  the  Burgesses,  Sfc.  of  Tewkesburjfr 

^^^J2S?  ^'  ^'^^  ^•^-   IS  East,  165 The  trustees  for  the  burgesses, 

w«^  ^^       '  &Ck  of  Tewkesbury  appealed  against  a  poor  rate  for  the  pari^  of 
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r.  in  whUk  ^9 iwe  rated  fo^  ih^  * Jf/^mmoA  of  ik$  SfOfm  ettMinmmdaw 
'  ffoMf  16L  109.    Rate  confirmed,  subject,  &c.    By  an  aict  of  intnitteesupon 
the  48  G.  9^  intitnied,  ^'  An  Act  for  iadosing  lands  in  2\,  and  for  ""^^  ^^ 
<^  vestn^  the  aaev  or  latter-math  of  a  meadow  called  Severn  Hm^  i^TbT^Iid  ^ 
**  within  the  borough  and  parish,  to  trustees  for  certain  purposes,"  after-math  m 
a  right  of  coBMiion  in  the  said  Severn  Ham  to  which  certain  bur-«  pastures  for 
gcsaes,  &c.  were  theretofore  entitled  from  the  12th  of  August  to  hones,  &c.  or 
J  5th  of  February^  in  every  year,  was  taken  away,  and  m  lieu  *®  demise  the 
thereof,  the  after  or  latter^math  of  the  said  meadow  was  vested  ^^^^u^.^^d* 
in  the  trustees  {appelianis)  and  their  successors  upqrk  certain  that  the  mistee^ 
trusts.    By  the  said  act  it  was  further  enacted,  **  tha,t  it  shouM  having  let  out 
«  and  might  be  lawful  to  and  for  the  said  trustees,  at  any  of  their  the  after-math 
**  meetings,  to  be  holden  in  pursuance  of  that  act,  and  Uiey  wer^  ^  ^^^^^S^ 
"  empowered,  io  Ui  and  set  annuaUy  the  after  or  latter-m^th  qfih^  ^l^J^^^^ 
**  emd  meadavs  called  Severn  Ham^  so  vested  in  them  as  aforesaidi  head  for  honea^ 
^  or  enjf  part  or  farts  ihereqfi  to  any  person  or  persons  whomso*  &c  to  Ttrious 
*'  ever,  at  the  best  and  most  improved  yearly  rent  or  rents  that  persons,  for  no 
^'  could  he  reasonably  had  or  obtained  for  the  same ;  and  also  ta  ^^^  ^^"Di 
"  let  and  eet  the  after  or  latter-math  qfthe  said  meado/i»  called  ^tij^  ^IJopor- 
**  Severn  Ham,  in  pasture  for  horses,  cattle,  and  sheep,  to  different  ttons,  mM^' 
**  peraofiBy  at  such  rates,  and  subject  to  such  rules  and  regulations,  themselves  be 
*'  as  the  said  trustees  should  (subject  to  the  restrictions  in  that  taken  to  be  the 
**  act  contained)  from  time  to  time  appoint ;  or  by  writing  under  occ«pieri<rf'tlie 
**  their  hands  and  seals,  to  lease  or  demise  the  after  or  latter-math 
**  of  the  said  meadoxo  called  Severn  Ham,  (subject  to  such  re- 
*'  strictioiis  as  aforesaid)  to  any  person  or  persons  whomsoever, 
**  for  such  term  or  number  of  years,  and  in  such  manner,  as  by 
«  the  said  act  is  described."     The  rents  and  profits  arising  from 
the  latter  or  after-math  of  the  said  meadow,  to  be  divided  between 
such  burgesses,  &c.  as  before  possessed  the  right  of  common. 
On  the  lith  of  August  1809,  the  trustees  let  the  said  afteromath 
out  in  pastures,  at  a  certain  sum  per  ?iead  for  horses,  cattle,  and 
sheep,  to  various  personsy  under  the  authority  of  the  said  act,  for 
sums  of  money  amounting  together  to  295/.    The  several  per- 
eon^  who  took  the  after-math  in  pastures,  enjoyed  the  same  by 
tumiDg  in  theur  cattle  from  the  12th  of  August  1809,  to  the  13tfa 
ot  February  1810,  and  the  trustees  did  not  occupy  it,  unless  such 
letting  and  enjoyment  in  pursuance  thereof  amount  in  law  to  an 
ocwnpatioD  by  Uiem.    The  question  was,  Whether  the  trustees 
were  liable  to  be  rated  in  respect  of  the  after  or  latter-math  ?  — 
£i*I»BNBORouaH  C.  J*    What  is  letting  out  in  pastures  more  than 
taldag  in  cattle  to  agist  ?  —  In  the  case  of  R.  v.  Watson  (a),  the  {a)AnUt^\.2\e. 
corporation  could  not  take  in  the  cattle  of  a  stranger ;  but  here 
the  trustees  may  contract  with  any  persons  to  take  in  their  cattle 
by  the  year,  or  by  the  month,  or  week ;  and  here,  not  being 
mble  to  let  it  altogether,  they  took  in  the  cattle  of  different  per- 
sons as  so  much  a  head*    VHio  then  can  be  s^d  to  be  the  occii- 
oiers  if  they  are  not  in  this  case  ?  The  lettine  is  at  so  mych  a 
liead  without  any  definite  time,  or  for  any  definite  portion  of  the 
mfter-math;  nor  were  the  trustees  bound  to  limit  the  number  of 
cattle*  though  they  n&ight  have  done  so.  — G^oss  J.  agreed.-— 
Xe  Blakc  X    The  persons  whose  cattle  were  taken  in  bad  no 
-^definite  portion  of  the  after-math  let  to  them.  —  Batley  J.  In 
^he  Huntingdon  case  {b),  the  portions  of  those  who  had  a  right  (6)^/u<:,pL2iG. 
to  stock  were  ascertained  ;  but  here  there  was  nothing  to  Yuoix. 
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the  trustees  from  taking  in  others.  —  Order  of  Sessions  con- 
finned. 
ThetruitesB  229.  Rex  v.  Agar,  T.  T.  51  G.3.  14  East,  256.—  The  defend- 

of  a  Methodist    ants  appealed  against  a  poor-rate  for  SU  M.,  in  which  they  were 
^***^lir^M     ^^^^^  ^^^  *  Methodist  chapel,  at  20^.  rent.     Rate  confirmed,  sub- 
mwny^f^the"    J®^^»  *^'    ^"  ^®^  ^^®  appellants  purchased  a  piece  of  groond, 
rent  of  the  upon  which,  by  means  of  voluntary  contributions,  they  erected  the 

pews,  are  rate-    chapel  in  question,  which  was  duly  registered  under  the  tpleratton 
able  for  the        ^.^ .  and  by  indentures  of  bargain  and  sale,  duly  enrolled,  the 
profits  made  of  premises  were  shortly  afterwards  conveyed  to  them,  upon  trusts, 
though  in'fact     ^^^^  ^^^X  should  let  the  pews  and  seats  in  the  chapel,  under  sach 
they  expended    yearly  or  other  payments  as  they  might  think  fit,  and  upon  other 
the  whole  of       trusts,  as  therein  more  particularly  appear   (the   deeds  forming 
what  they  re-      part  of  the  case).    The  consideration-money  for  the  purchase  of 
core  in  making  ^j^^  ground,  and  the  sums  expended  in  erecting  the  chapel,  were 
forrei^s^&c.    raised  partly  by  voluntary  donations,  and  partly  by  sums  borrowed 
and  to  attendp-     by  the  appellants.     The  current  expences  of  the  trustees  in  sup- 
ants  in  the         porting  the  chapel  during  the  year  1810  (when  the  rate  was  made) 
chapel,  and  in     aS  appear  by  the  disbursements  after-mentioned,  were  247/.  7*. ; 
^^*of  ^*^*'  *°^        whole  of  the  pew-rents  received  for  that  year  amounted  to 
preachers.  222/.  4^ .  which  were  applied  towards  the  discharge  of  the  follow- 

ing expences ;  namely, 

£     u  d. 
To  insurance,  rent  and  taxes,  and  candles  for  one 
year,     -  -  -  -  -  -84*  19    9 

To  tradesmen's  bills  for  repairs,    -  -  -      24    9-   S 

To  chapel-cleaners,  candle-snuffers,  and  chapel-door 

keepers,  -  -  -  -  -       22  18 

To   one  year's   quarterage   for  salary  and  board 
allowed  to  two  Methodist  preachers  for  officiating 
in  the  York  chapel,        -  -  -  -110    00 

To  T.  S»,  half  a  year's  salary  for  conducting  the 

singing  in  the  chapel,     -  -  -  •         5    0    0 

247  7  0 
The  point  reserved  by  the  Sessions  was,  whether  the  appe/iaots, 
under  the  above  circumstances,  were  liable  to  contribute  to  tlie 
relief  of  the  poor,  in  respect  of  the  rent  or  monies  so  received  for 
the  pews,  and  so  applied  as  above  stated. — LidRD  ELLBNBonoVGH 
C.  J.  The  application  of  the  money  received  may  be  very  proper ; 
but  the  receipt  of  it  by  the  trustees  for  the  rent  of  the  pews  is 
rateable.  There  is  a  further  item,  J  observe,  of  5/.  for  half  a 
year's  salary  for  conducting  the  singing  in  the  chapel :  I  do  not 
say  that  it  is  improper ;  but  how  can  that  be  necessary  ?  Nor  in- 
deed do  I  find  any  thing  stated  in  the  case  of  necessary  expences, 
but  only  of  the  current  expences.  The  question  is,  whether  the 
trustees  are  rateable.  In  what  situation  do  they  stand  to  the  pro- 
perty? In  1804  they  purchased  the  ground,  on  which  they  aner^ 
wards  erected  the  chapel :  they  are,  therefore,  the  owners  of  the 
property.  If  they  had  gratuitously  admitted  persons  into  th&r 
chapel,  and  provided  preachers  for  the  congregation,  without 
receiving  any  thing,  they  would  have  come  within  the  case  of  The 
(a) Ante, p\.200.   King  v.  JVoodxoard  (a)\  but  observe  the  difference  between  the 

two  cases :  there  it  was  found  that  the  trustees  did  not  receive  any 
rent;  or  other  pecuniary  advantage,  for  the  use  of  the  scats  in  tbe 
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Quaker's  meeting-house:  here  it  is  stated  that  the  trustees  .do 
receive  rent  for  the  seats.    What  similitude  then  does  this  bear  to 
Waldo  B  QMAe[a)f  who  gratuitously  devoted  his  property  to  the  {a)Anie,ifi.l^%^ 
education  and  maintenance  of  paupers,  but  derived  no  profit  to 
himself?  Here  profit  is  made  of  tlie  property  to  the  full  by  the 
trustees  who  let  out  the  seats,  and  receive  pecuniary  advantage 
from-  the  use  of  them.     And,  admitting  that  there  must  be  some 
expences  incurred  in  producing  the  profit,  it  depends  upon  cir- 
cumstances, and  the  mode  of  administering  the  fund,  what  the 
profit  shall  be.     If  it  were  absolutely  necessary  that  all  the  sums 
stated  in  the  account  of  expences  should  be  expended ;  it  should 
have  been  expressly  found  in  the  case,  that  they  were  all  necessa- 
rily expended  in  the  carrying  on  the  business  of  the  chapel.     The 
trustees  may  go  on  increasing  their  expenditure  in  this  manner, 
as  their  profits  increase.     I  admit  that  it  is  not  found,  that  anf  of 
the  items  were  fraudulently  swelled  for  the  purpose  of  this  ques- 
tion :  but  it  is  not  enough  in  these  cases  to  show  the  expences 
laid  out  in  any  particular  year  absorbed  the  profits  of  that  year ; 
for  the  benefit  of  such  expences  may  be  derived  in  future  years, 
as  is  oflen  the  case  in  improvements  of  farms.     If  valuable  land  in 
the  neighbourhood  of  a  town  be  covered  with  buildings  in  one 
year,  the  expences  of  that  year  would  probably  greatly  exceed 
its  profits ;  but  the  land  would  not  cease  to  be  valuable  and  rate- 
able on  that  account.     This  is  not  like  the  case  where  persons  have 
been  held  not  to  be  rateable  for  property,  as  not  being  in  the  oc- 
cupation of  it ;  for  these  appellants  are  the  original  proprietors  of 
the  land,  on  which  they  have  erected  a  chapel  by  voluntair  sub- 
scription, under  no  restriction  as  to  the  profits  to  be  derived  from 
it,  and  in  the  actual  receipt  of  rents,  which  they  have  applied  in 
the  manner  stated.  —  Grose  J.    The  first  question  is,  Whether 
there  is  any  thing  rateable  in  this  case  ?  and  here  there  is  clearly 
rateable  property;  for  there  is  land  and  a  building,  which  produces 
profit.     But  it  is  said  that  it  does  not  produce  profit  sufficient  to 
warrant  a  rate  on  these  defendants  in  respect  of  it.     But  that  de- 
pends upon  the  manner  in  which  they  apply  the  proceeds.     It  does, 
in  fact,  produce  profit ;  and  they  dispose  of  it  as  they  please  after- 
wards*    How  then  does  this  difi'er  from  other  buildings  which 
produce  profit  ?  If  this  be  not  rateable  on  account  of  the  subse- 
quent application  of  the  profits  by  the  trustees  to  the  benefit  of 
others,  why  should  any  estate  which  a  man  holds  in  trust  be  rate- 
«ible.     Then,  2dly,  the  trustees  who  receive  the  profits  are  the 
^>ccupier8  of  the  property,  and  therefore  they  are  liable  to  be  rated 
*br  it.  —  Lb  Blanc  J.  The  subject-matter  of  the  rate  is  within 
%he  Stat.  43  Eliz.  c.  2.,  which  directs  the  occupiers  of  lands  and 
^louses  to  be  rated;  these  appellants  purchased  the  land,  and 
^^rected  a  building  on  it  to  be  used  as  a  chapel,  and  they  now  let 
^Dut  the  seats,  and  receive  the  rent  for  them ;  they  are,  therefore, 
^  he  occupiers  of  the  building.     Then  the  only  question  is,  Whether 
^hey  are  liable  to  be  rated  for  it,  on  the  ground  that  it  is  not  valua- 
ble property  ?   It  is  let  out  at  an  annual  rent :  but  it  is  objected 
^hat  though  they  receive  profit  in  the  first  instance,  yet  they  after- 
"^vards  dispose  of  the  whole  in  the  establishment,  in  paymg  the 
Salaries   of  the  ministers,   and   in  defraying   other  expences  of 
^^ttendants  and  repairs.     I  agree  tliat  this  is  in  substance  a  rate  on 
^  lie  ministers ;  for  if  they  had  let  out  the  pews  and  receWei  xVi^ 
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rents,  they  would  only  have  received  the  iiirplus  profit,  after 
payment  of  all  the  necessary  expences  of  the  chapel :  but  the 
pews  are  let  out  by  those  who  are,  in  efflect,  "die  trustees  for 
the  minierters;  for  they  pay  over  to  them  so  mudi  as  remains 
after  defraying  the  expences.  These  trustees,  therefore,  must 
be  considered  as  the  occupiers,  because  the  property  is  in  them, 
and  they  let  out  the  pews;  and  they  are  therefore  rateable 
for  the  profits  in  the  same  manner  as  the  ministers  themselves 
would  be,  if  these  latter  let  out  the  pews.  •— Batlet  J.  The  pro* 
perty  itself  is  rateable,  and  the  trustees  -are  the  proper  persons  to 
be  rated  for  it.  It  is  a  house,  and  the  statute  of  Elix,  says,  that 
the  occupiers  of  houses  are  rateable.  It  produces  profit ;  for  cer- 
tain sums  are  paid  annually  into  the  hands  of  the  persons  rated 
by  those  who  rent  the  pews.  Then  it  is  objected  that  part  of  the 
tnoilH'  so  received,  which  is  applied  to  the  swaries  of  the  preachers, 
18  rererable  to  them  and  not  to  the  house,  and  if  there  were  no 
preachers  there  would  be  no  pew-rents  received.  I  agree  that  the 
Inoney  so  received  is  partly  referable  to  the  preacher,  but  a  part 
is  also  referable  to  the  house  itself,  in  respect  to  the  superior  ac* 
(cbmmodation  afforded  by  it  to  those  who  attei^  the  preadiers ; 
for  such  large  sums  would  not  be  paid  to  hear  them  in  the  open 
(a)^ni«,p1.soo.  Bii*.  This  then  is  not  like  Woodward's  case  (a);  nor  like  the  case 
(h)Anie,^\AB2.  ^^  ^^*  Waldo  (b),  who  dedicated  his  property  to  ^e  charitable 

purpose  of  educating  and  maintaining  poor  children :  for  there 

was  no  profit  made  of  the  meeting-house  in  the  one  case,  or  of  the 

property  dedicated  to  the  charity-children  in  the  other :  but  here 

a  profit  was  made  of  the  property.     And  there  is  no  hardship  ia 

Saying  that  the  trustees  shall  pay  the  rate ;  for  they  will  atop  in 

transitu  so  much  as  they  pay  tor  this  purpose ;  and  the  ministerB 

are  not  the  proper  persons  on  whom  to  impose  the  rate  on  the 

building,  in  respect  of  their  salaries.    The  trustees  are  not  under 

any  obli^tion  to  make  the  payment  to  the  extent  stated :  they 

have  paid  the  money  in  fact,  but  they  were  not  under  any  obit* 

gation  to  do  so  at  all 'events.    This,  therefore,  being  property, 

which  in  its  nature  is  rateable,  and  profit  being,  in  fact,  made  of  it, 

and  that  profit  passing,  in  the  first  instance,  tnrough  the  hands  of 

the  trustees,  I  see  no  doubt  but  that  they  are  rateable  for  iU'^ 

Order  and  rate  confirmed. 

On  an  appeal         2S0.  Rex  v.  Amblesidef  M.  T.  53  G.  3.  16  Easty  d80L*— B«  S.  ap- 

against  a  rate      pealed  against  a  poor-rate  for  A.    The  ground  of  appeal  was, 

SLt  A  f^Tot*''    "  Because  one  W.  W.  and  other  persons  named  in  the  rate  were 

imied  for  his       **  P^^  ^^^"  assessed  or  rated  for  or  in  respect  of  his  and  their  stock 

stock  in  trade,    '*'  i^^  trade."    The  rate  in  Question  was  made  in  respect  of-  red 

the  sessions        property  only,  and  no  stock  in  trade  or  other  persond  property 

ought  to  amend  was  included  in  the  rate.     W.  W.  had  stock  in  trade  wnich  was 

t^^teand  not  visible  personal  property  within  the  said  township,  producing  profit. 

Stock  in  trade    ^^^  ^^  assessment  was  made  upon  him  in  the  said  rate  in  respect 

is  imteable  to       thereof;  but  no  stock  in  trade  or  other  personal  proper^  had  ever 

the  poor,  not-     been  rated  within  the  township.    The  Sessions  quashed  the  rate, 

wiUistanding  it   subject,  &c.     Upon  this  case  being  called  on,  after  P.  Cmtrtemoy 

nIted*L^l«r"    ^^  ^}^ted  that  the  question  intended  to  be  submitted,  was,  whe- 

there'be  some     <her  if  Stock  in  trade  produce  a  profit,  the  usage  can  vary  its 

circumstances     Hiteability.  —  LoRD  Ellenborouoh  C.  J.  said.  Is  there  not  an* 

to  take  it  out  of  Other  ouestion  ;  Whether  the  rate  ought  not  to  have  been  amended, 

tbegenerulrule.  instead  of  being  qawlied?  As  to  the  rateability  of  stoek  in  trade, 

(o)jffue,plso€.  that  has  been  settled  m  Rex  v«  Darl\ng|loii  V^V  >£  vt  be  ascertained 
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to  be  profitable.  It  is  then  an  objection  appHeable  to  one  person, 
and  tiie  justices  should  have  amended  the  ratCi  and  not  quashed 
it.  The  41  G.  3.  c.  23.  was  passed  for  the  very  purpose  of  enabling 
them  so  to  do,  in  order  to  prevent  the  inconvenience  of  the  parish 
being  without  funds  for  the  maintenance  of  its  poor  in  the  mean 
time.  We  say,  therefore,  that  this  rate  was  not  properly  quashed, 
but  ought  to  have  been  amended.  If  there  are  any  circumstances 
to  take  it  out  of  the  general  rule,  as  stated  in  Rex  v.  Darlingtonj 
they  should  be  stated :  if  there  are  none  such,  the  property  is  rate- 
able. Rex  v.  White  (a)  is  also  to  the  same  effect. — Order  of  Ses-  (a)^nto,pl.i99. 
sions  quashed. 

231.  Rex  V.  Governor  and  Company  of  the  Neto  River,  E,  T.  Land  of  which 
53  G.  S.lM.Sf  S.  503.— The  Governor  and  Company  of  the  Ne»  ^  »n?»Y^ 
River  appealed  against  a  poor-rate  for  L.  A*    The  Sessions  con-  ^"!iV™" 
finned  the  rate,  subject,  &c.    In  a  rate  for  £.  A.,  the  Governor  JJrfng  j^^g 
and  Company  of  the  Neto  River  are  rated  for  land  in  C  M.,  151.  within  it  may 
The  Governor  and  Company  of  the  Ne^  River  were  incorporated  be  rated  to  the 
by  charter  in  1619,  for  the  purpose  of  coriveiring  water  from  a  pooratauch 
sprine  rising  in  C.  M.,  in  the  Uberty  of  L.  A.,  to  the  cities  of  i^g^'^^S^"*' 
London  and  Westminster,  and  do  supply  a  great  part  of  the  same  o^nmof  t^ 
with  water,  by  means  of  a  cut  called  the  Neva  River,  leading  fi*oln  Umd  who  are 
the  spring  to  a  head  or  reservoir  at  Idinpton,  whence  it  is  distri-  also  occupien, 
butra  by  means  of  engines  and  pipes  to  ttie  different  parts  of  the  ^^  ^^  receive 
metropolis,  and  from  which  the  company  receive  considerable  »°y  o*"*^®. 
profit  beyond  the  sum  at  which  the  property  in  question  is  rated.  f,I^*^^a 
The  water  of  the  New  River  is  derived  from  two  sources,  part  from  spring,  nor 
the  river  Lea^  from  which  there  is  a  cut  communicating  with  the  does  any  part 
Nem  Rivert  near  C,  M.,  and  part  from  a  spring  rising  and  inclosed  become  due  m 
in  a  basin  in  C.  Af.,  which  is  the  subject  of  the  present  rate,  and  *^  P"J*  .    . 
is  the  fipcehold  of  the  Nexv  River  Company,  and  in  their  occupa*  Jje^'* 
tion.     The  quantity  of  water  derived  from  each  of  these  sources 
is  nearly  equal.    That  part  of  C.  M.  which  is  occupied  by  the 
Company,  and  is  the  subject  of  this  rate,  contains  about  two  acres ; 
it  conusts  solely  of  the  basin  where  the  spring  rises,  and  so  much 
of  the  cut  from  thence  called  the  Neto  River  as  lies  in  the  liberty 
of  L*  A;  where  it  joins  the  water  taken  from  the  river  Lea,  and 
firom  dience  it  continues  to  run  with  the  said  water  so  taken  from 
the  river  Lea  in  one  joint  course  to  Islington,    The  said  land 
alone  without  the  spring,  and  if  it  were  not  covered  with  water,  is 
ef  the  annnal  value  of  5/.    The  whole  profits  of  the  company  arise 
from  the  sale  of  the  water,  no  part  of  which  is  distributed,  nor  is 
any  of  the  money  received  for  it  by  the  -company,  nor  does  toy 
lecoQie  due  in  the  liberty  of  L.  A.    If  the  advantage  which  the 
^rovnpcny  derive  from  the  use  of  the  spring  may  by  law  be  included 
in  the  rate  upon  the  land,  the  land  and  the  spring  of  water  toge- 
ther are  of  the  annual  value  at  which  they  are  rated.     The  several 
^asee  of  R.  v.  Millar  {6),  R.  v.  Seulcoates  (c),  R.  v.  Corporation  (b)Jnte,^ll7i. 
^fBath(d),  and  R,\,  Page  (e),  were  cited.  —  Lord  Ellxvbo-  (c)^n<«,pl.ioi. 
^OXTGH  C.J.  This  is  a  rate  imposed  on  land  including  a  spring  of  (d)^nir,p].i04. 
"^raEter,  as  being  of  the  aggregate  value  of  SOO/*     The  case  finds,  fe)jfae,p\.97. 
**  that  the  land  alone,  without  the  spring,  and  if  not  covered  with 
^ '  water,  is  of  the  annual  value  of  51.,  but  if  the  advantage  whidi 
^  ^  the  company  derive  from  the  use  of  the  spring  ma^  by  law  be 
*  *  included  in  the  rate  upon  the  land,  the  land  and  spring  together 
^*  are  of  the  annual  value  at  which  they  are  rated."    Mucb  ot  llYift 
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argument  against  this  rate  seems  to.  me  to  be  built  upon,  a  perver- 
sion of  the  terms  of  this  finding*  We  are  desired  to  read  the  case 
as  if  the  words  were,  *'  if  the  xiohole  advantage  of  the  concern  may 
*<  be  included  in  the  rate;''  whereas  nothmg  like  that,  is  stated; 
but  only  <*  if  the  advantage  which  the  company  derive  from  the 
«  use  of  the  spring ;"  and  the  rate  is  expressly  stated  not  to  be 
imposed  upon  the  whole  advantage  which  they  derive.  I  am  at  a 
loss,  therefore,  to  discover  between  this  case  and  Rex  v.  Millar 
any  other  distinction  than  that  which  has  been  alluded  to»  viz. 
that  the  quality  of  the  two  waters  is  different^  the  one  being  a 
mineral  and  the  other  plain  water.  It  has  been  assumed,  indeed, 
that  in  that  case  all  the  profits  were  received  in  the  parish  where 
the  land  lay ;  but  the  case  does  not  warrant  any  such  conclusion  ; 
and  we  know  perfectly  well  that  the  mineral  water  in  question  in 
that  case  is  disposed  of  in  great  quantities  at  distant  places.  It 
may  be  said  also  that  in  this  case  the  owners  of  the  property  are 
also  the  occupiers,  but  there  the  property  was  in  the  occupation 
of  a  tenant :  to  which  the  answer  has  already  been  given,  viz.  that 
that  circumstance  is  no  otherwise, material  than  as  it  affords  a  more 
easy  criterion  for  ascertaining  the  annual  value.  Here,  then,,  is 
land,  and  water  inclosed  in  a  basin  upon  the  land,  which  Gills 
within  the  legal  description  of  land ;  and  although  a  considerable 
portion  of  the  profits  of  such  water  is  derived. from  pipes>  through 
which  it  is  distributed  to  other  places,  yet  it  is  found  that  we 
water  has  a  certain  ascertained  value  at  the  fountain  hea4 ;  and  in 
cases  of  this  kind  it  is  enough  to  ascertain  the  local  value  of  the  pro- 
perty without  enquiring  whether  it  yields  a  return  on  the  spot.  .  A 
degree  of  confusion  has  arisen  from  comparitig  this  to  .the  case  of 
tolls  upon  canals ;  whereas  they  are  essentially  different ;  for  to)ls 
are  an  incorporeal  hereditament,  and  have  no  local  corporeal 
existence  so  as  to  be  the  subject  of  rate  until  they  become  due* 
Then  we  have  been  pressed  with  the  case  of  Rex  v.*  Sculcoafes, 
where  it  was  holden  that  the  commissioners  in  whom  a  drainage 
was  vested  were  not  rateable ;  but  that  was  so  holden  upon,  toe 
principle  that  where  there  is  not  a  scintilla  of  benefit  derived  from 
the  occupation,  the  property  is  not  rateable :  there  the  commis- 
sioners were  merely  servants  of  the  public,  having  no  divisible 
fund  in  their  hands,  either  as  trustees  or  to  their  own  benefit^  and 
deriving  no  advantage  from  the  drainage  ;  and  the  only  persons 
benefited  by  it  were  the  owners  of  lands  in  other  panshes.  In 
Rex  V.  B(Uh  it  was  assumed  in  the  decision,  that  the  water  was 
the  subject  of  rate  in  the  parish  where  it  was  impounded  in  the 
reservoirs ;  the  only  question  there  being,  whether  the  cor- 
poration were  rateable  in  that  parish  to  the  extent  of  all  the 
profits  received  by  them,  or  whether  the  rate  ought  not  to 
have  been  framed  with  reference  to  the  contributory  pcofits 
derived  to  the  company  in  other  parishes.  Without  gQing 
further  into  tlie  several  cases  upon  this  subject,  and  Heeling 
no  disposition  to  overrule  the  case  of  Rex  v.  Millar^  I  think  there 
is  no  doubt  that  the  Sessions  have  come  to  a  right  decision*  ■  The 
property  is  locally  valuable  in  the  parish  where  it  is  rated^ 
although  that  value  is  derived  from  extrinsic  circumstances,  and 
although  the  profits  are  actually  received  elsewhere.  —  Gbosx  J* 
No  person  considering  this  case  can  entertain  a  doubt.  It  is  ad- 
mitted that  the  spring  and  the  land  in  whidi  it  rises  are  the  free- 
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hold  bf  the  company,  and  in  their  occupation.  The  only  question 
i8|  Whether  it  is  a  beneficial  occupation  ?  Upon  that  subject  there 
caimot  be  a  reasonable  doubt ;  for  it  is  stated  in  the  case,  Uiat  the 
land  including  the  spring  is  wortli  about  300^.  per  annum^  and  that 
the  company  do  derive  a  considerable  profit  from  it.    It  would  be 
strange,  therefore,  if  the  Court  should  hold  that  it  is  not  rateable. 
I  cannot  distinguish  this  case  from  the  common  case  of  land  on 
which  com  grows.    In  such  case  the  land  is  assessed  according  to 
its  value,  and  that  value  is  estimated  according  to  that  which  it 
produces ;  so  here  the  land  produces  a  spring,  and  the  value  of  it 
18  to  be  computed  according  to  the  benefit  which  tlie  spring  pro- 
duces to  the  company.     I  say  nothing  as  to  the  quantum  of  the 
rate,  that  being  a  question  wholly  in  the  discretion  of  the  Ses- 
sions :  here  we  have  only  to  decide  on  the  rateability  of  the  pro- 
perty. — -  Lb  Blanc  J.     The  question  arises  on  the  validity  of  a 
rate  made  for  the  liberty  of  L.  A.    By  that  rate  the  Nexx>  River 
Company  are  rated  for  land  at  a  certain  sum  ;  which  rate  is  im- 
posed on  them  as  occupiers  of  local  corporeal  property  within  the 
liberty.    No  rule  is  clearer  Uian  this,  that  it  is  not  the  business  of 
.  this  Court  to  enter  into  inquiries  as  to  the  value  found  by  the  Ses- 
sions, whether  it  be  estimated  at  too  high  a  jrate  or  not.    The 
Sessions  may  possibly  have  put  too  high  a  value  on  the  property, 
but  with  that  question  this  Court  does  not  interfere,  nor  indeed  is 
it  submitted  to  us.     The  only  question  upon  which  we  are  re- 
quired to  deliver  our  opinion  is,  Whether  this  property  be  rate-  . 
idile ;  and  whether  the  Sessions,  in  forming  their  judgment  on  that 
point,  have  taken  into  their  consideration  circumstances  which 
they  ought  not  ?  The  subject  matter  of  the  rate  is  land :  and  the 
case  states  that  the  land  taken  independently  of  the  spring,  is  of 
the  annual  value  of  5/.  only ;  but  if  the  spring  and  the  advantage 
derived  from  it  by  the  company  may  be  taken  into  consideration, 
then  the  land  is  not  rated  at  more  than  its  value.     That  brings  it 
to  the  question,  Whether  in  estimating  the  value  of  the  land,  some- 
thing which  is  peculiar  to  the  land,  and  makes  it  more  profitable 
to  the  occupier  than  if  it  were  away,  can  be  taken  into  consider- 
ation ?  and  that  question  has  already  been  determined  in  Rex  v. 
Millar^  which,  a9  it  seems  to  me,  cannot  be  distinguished  from  the 
present  case.    That  was  a  case  where  laud,  being  rendered.more 
productive  by  reason  of  a  mineral  spring  arising  within  it,  was 
held  rateable  at  such  increased  value.     The  only  feature  of  dis- 
tinction between  the  two  cases  is  this,  that  here  the  company  do 
not  receive  any  of  the  profits  of  the  water  on  the  spot,  whereas  it 
is  contended  that  in   Rex  v.  Miliary  it  may  fairly  be  presumed, 
(for  it  is  not  so  stated  in  the  case)  that  the4)rofits  were  received 
at  the  fountain-head  in  the  parish  where  rated ;  but  does  it  make 
any  difference  to  the  occupier  whether  he  takes  the  profits  of  his^ 
land  by  selling  the  produce  on  the  land  itself,  or  by  disposing  of 
it  dsewhere  ?     Suppose  a  mr;n  occupying  land  out  of  which  he 
digs  brick-earth,  and  converts  it  into  bricks  in  an  adjacent  parish ; 
would  he'not  be  liable  to  be  rated  as  for  brick  land -in  the  parish  '. 
where  the  land  lies,  in  the  same  manner  as  if  he  had  sold  the 
bricks  in  that  parish  ?     Particular  expressions  taken  frorh  cases 
dissimilar  in  their  circumstances  have  been  dwelt  upon,  in  order 
to  impress  upon  the  Court  the  rule  that  there  must  be  a  beneficial 
occupation  in  the  parish  ;  to  constitute  which  it  is  said,  that  the 
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profits  must  be  received  there.  But  the  cases  of  tolls  are  by  no 
means  applicable,  which  are  only  of  value  at  the  place  where  they 
become  mie,  and  not  like  land  which  is  of  a  certain  pemaanent 
value  in  the  place  wher^  it  is  situate.  With  respect  to  Rex  v.  Sad' 
coatSt  that  case  proceeded  on  the  ground,  that  the  parties  rated 
had  not  the  beneficial  occupation  of  any  property  whatsoever, 
which  could  be  the  subject  of  rate ;  but  here  the  company  are 
found  to  be  in  the  actual  occupation  of  land  which  produces  a  pro- 
fit. Whether  they  are  liable  to  be  rated  in  every  parish  through 
which  the  line  of  river,  passes  is  a  question  which  at  present  it  is 
not  necessary  to  determine :  nor  is  it  material  for  us  to  inquire, 
whether  the  Sessions  have  made  a  higher  estimate  of  the  profits 
than  they  ought  to  have  done.  It  is  sufficient  for  our  decision 
that  it  is  found  by  the  case,  that  there  is  an  occupation  of  local 
and  visible  corporeal  property  within  the  liberty,  which  is  ren- 
dered of  greater  value  by  reason  of  the  spring,  than  it  would  be 
without.  Under  these  circumstances,  unless  we  were  to  overturn 
the  case  of  Rex  v.  Miliar^  we  must  hold  this  property  to  be  rate- 
'able.  —  Bayley  J.  I  think  it  is  clear,  that  the  company  are  liable 
to  be  rated  for  the  spring,  which  is  part  of  the  proauce  of  the 
land.  The  company  have  tiie  means  of  carrying  this  produce  to 
market,  where  it  am>rd8  a  beneficial  return ;  and  it  can  make  no 
difference  whether  they  convey  it  along  a  canal  or  in  carts  and 
waggons,  or  by  any  other  mode.  It  is  still  the  produce  of  the 
land,  which,  when  brought  to  market,  produces  a  profit.  The 
case  of  tolls  upon  canals  is  perfectly  distinguishable,  because  tolls 
exist  as  local  visible  property  in  the  parish  where  they  accrue, 
and  before  they  can  be  rated  all  the  cases  have  held  that  they 
must  exist  as  toll ;  but  this  is  a  rate  on  land  situate  in  the  parish. 
The  fallacy  of  the  argument  lies  in  applying  to  land  a  rule  appli- 
cable to  one  species  of  incorporeal  property,  and  deducing  from 
thence  that  the  profits  of  land  must  be  rated  in  the  parish  where 
they  are  received,  and  not  where  the  land  lies ;  and  that  this  com- 
pany is  liable  to  be  rated  in  that  parish  to  the  full  extent  of  the 
profits  received.  But  this  is  not  a  rate  on  the  profits  which  the 
company  acquire,  but  on  the  land  which  they  occupy.  The. ques- 
tion then  is,  What  land  do  the  company  occupy  withm  the  Uberty, 
not  what  profits  do  they  receive  there ;  and  what  is  its  annual 
value  ?  It  appears  that  they  occupy  this  land,  the  value  of  which  is 
improved  partly  by  the  spring,  and  partly  by  reason  of  channels 
and  pipes  in  other  lands,  through  which  the  water  is  conveyed  to 
the  consumer.  Perhaps,  therefore,  it  may  be  fair  that  in  fixing 
the  quantum  of  rate  on  this  property,  respect  should  be  had  to 
the  benefit  which  resi^lts  to  the  company  in  the  different  parishes 
through  which  the  water  is  conveyed.  But  this  observation  ap- 
plies only  to  the  quantum,  with  which  we  have  nothing  Co  do : 
here  it  is  quite  clear  that  the  company  have  a  beneficial  occupa- 
tion of  land  in  L.A.p  and  are,  therefore,  liable  to  be  rated.  — Or- 
der of  Sessions  confirmed. 

232.  Rex  v.  Baptist  MM  Company,  T.  T.  53  G.  3.  iM.Sf  S. 
612. —  The  defendants  were  rated  to  a  poor-rate  for  R.  as  occu- 
piers of  the  **  lot,  toll,  and  free  share  of  the  calamine,  and  far 
"  calamine  yard  and  bam  ;"  on  appeal  the  Sessions  amended  the 
caUaiineraised  rate  by  expunging  therefrom  "  the  calamine  yard  and  bam,'*  and 
^^  ^        assessing  the  "  lot,  toll,  and  free  share  of  the  dakuoiiie,"  4it  the 


The  lessees  un- 
der the  lord  of 
the  manor,  of 
lot  and  free 
share  of  all 
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8aai0r«L]iat.^dLiittteadof9L,Bubject»A€«  BjIndcntwreoflSlO^  Uttobcrated 
recitiag  that  JmLf  as  lord  of  the  manor  of  R^  was  entitled  to  a  lot^  ^  ^<^.  v^or,  at 
toJJ,  or  free  share  of  all  calamine  or  lapis  calaminaris  raised  within  the  ^T^  f 
manor,  in  the  proportion  of  one  part  in  four,  and  which  had  been  m)^' wb^re 
lately  receifed  by  him  at  only  three  parts  in  twenty  in  the  inclosed  the  manor  lies ; 
lands,  but  w/»  not  yet  ascertained  in  the  uninclosed  lands ;  and  none  of  them 
also  reciting,  that  certain  persons  therein  named,  styling  them<-  !^>"8  resident 
selvte  the  Baj^ist  MiU  Company,  had  agreed  to  take  the  said  lot  ™  '^  P*''^^ 
or  free  share  of  the  said  «/.  Z..,  the  said  J.  L.  demised  to  the  said 
penona  so  styling  themselves  the  Baptist  Mill  dmpanyy  all  that 
the  said  part,  purpart,  lot,  and  free  share  of  the  said  «/•  L.  as 
lord  of  the  manor,  of  and  in  all  calamine  stone  or  lapis  calami- 
aariay  laised  or  gotten,  or  to  be  raised  or  gotten,  in  the  inclosed 
lands,  or  wastes,  or  other  lands  within  the  said  manor,  or  which 
he  had  right  to  claim  or  demand ;  with  liberty  to  take  and  carry 
away  the  same :  and  also  a  building  in  R^  called  the  Calamine 
Bansy  with  the  oven  therein  to  cfucine  calamine,  together  with 
the  yards  and  other  buildings  and  premises  belonging  to  the  same: 
to  hold  to  the  lessees,  their  executors,  &c.  for  a  term  of  ten 
jrears,  at  the  yearly  rent  of  21(M.     The  said    manor  of  jR.  is 
m  the  palish  of  jR.,  and  the  said  J.  L*  is  seised  in  fee  of  the  said 
manor,  and  of  the  mines  within  the  same.    Before  the  making  of 
the  rate  above-mentioned  the  lessees  underlet  the  calamine  bam 
and  yard  to  T.  T.,  who,  at  the  time  of  making  the  rate  and  since 
has  occupied  the  barn  and  yard.    There  are  no  other  buildings 
or  premises,  and  the  lessees  are  noty  nor  toere  at  the  time  of  making 
the  TOtCf  in  ike  occupation  of  any  land  or  -buildings  tokatsoever^ 
wilkiu  the  parish  of  R.,  unless  the  Court  shall  he  of  opinion^  as 
the  Seuions  toere^  that  the  lot,  toll,  and  free  share  above'fnentionedt 
ftreio  be  considered  as  land.     All  the  lessees  reside  in  Bristol,  and 
their  agent  lives  in  Shiphand,  an  adjoining  parish  to  i2.,  but  attends 
freqitently  at  the  different  calamine  pits  in  R.,  to  collect  the  free 
share  from  the  miners,  who  raise  the  calamine.    The  lessees  run 
no  risk,  nor  incur  any  expence  whatever,  and  have  since  the 
commencement  of  the  lease  received  a  quantity  of  calamine,  as 
the  lord*a  lot,  toll,  or  free  share,  of  a  considerable  value.  —  In 
support  of  the  rate  Rotvls  v.  Gells(a),    Rex  v.  St.  A^esibU  and  (a)Jnte,v^\A69. 
Rex  ▼•  Bishop  of  Rochester  (c),  were  dted ;  —  and  against  the  rate  (b)Jnte,yl\.  1 9S, 
H  waa  contended,  that  this  case  fell  within  the  rule  laid  down  in  (c)Ante,pl.i9l» 
Jtexyim  Nicholson  (d),  and  IVilliams  v.  Jones.  (e)^'hoHJ>  Ellbh-  id)Jnu,p\A02. 
BOBOUOH  C.J.    If  these  lessees  of  lot,  toll,  and  free  share  are  {e)Jnte,^h\03. 
nteable  at  all,  it  appears  to  me  they  must  be  rateable  as  for 
fMToperty  falling  under  the  description  of  land.     The  question  is, 
whether  the  words,  <<  all  that  part,  purpart,  Jot,  and  free  share  of 
V.t/m  L^  as  lord  of  the  manor,  of  and  in  all  calamine  stone  raised 
^  or  gotten,  or  to  be  raised  or  gotten,*'  &c.  can  be  considered 
Mthin  the  meaning  of  the  statute  for  the  relief  of  the  poor,  as 
land.     There  may,  perhaps,  be  doubts  whether  these  lessees, 
Oepreseibting  the  lord  of  the  manor,  in  whom  the  right  subsists 
na  the  real  owner,  could  in  law  have  maintained  trespass  ^iiare 
€tatteum  Jregitf  for  this  calamine  stone.     I  do  not  pronounce  an 
opinion  on  that.    This,  however,  appears  to  me  to  be  a  demise  of 
a  specific  portion  of  the  produce  of  land,  or,  in  other  words,  land 
itaelf,  free  from  risk  or  uncertainty ;  it  is  by  the  express  terms  of 
the  finding  stated  to  be  an  interest  without  risk.     We  might 
otherwise   have  been  pressed  with  the  question,  Whether  the 
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naming  coal  mines  in  the  statute,  was,  according  to  the  rule, 
expressio  unius  esclusio  alterius^  to  all  intents  an  exclusion  of  other 
mmes;  or  was  only  put  for  example,  as  the  naming  a  class  in  the 
statutA  o£  .circumspecte  agatisy  2  Inst,  ^S7.:  for  certainly  the 
judges  who  have  neld  it  to  amount  to  the  exclusion  of  other 
mines,  have  generally  coupled  it  with  this  reason^,  that  other 
mines  are  subject  to  risk.  Now  here  the  portion  of  calamine  is 
divested  of  risk  ;  it  is  the  clear  profit  to  which  the  lord  is  entitled, 
independent  of  any  contingency.  It  is  not  stated,  whether  it  is 
by  agreement,  or  custom,  that  the  person  who  works  the  mine  is 
bound  to  yield  to  the  lord  a  portion.  It  is  merely  stated,  that 
the  lord  is  entitled  to  one  part  in  four.  However  that  may  be, 
here  the  whole  is  raised  by  the  labour  of  the  adventurer,  and, 
when  raised,  the  lord  is  entitled  to  one  fourth  of  it.  Until  raised, 
the  lord  may  be  considered  as  working  with  the  adventurers  by 
the  hands  of  the  labourers ;  but,  when  raised,  the  lord's  share  re- 
dounds to  him.  That  constitutes  land,  and  may  be  fairly  con- 
strued as  such  within  the  meaning  of  the  statute.  The  case  of 
R<mU  V.  Gells^  and  the'other  cases,  do  not  admit  of  any  distinction 
comprehending  this  case.  This  is  not  merely  a  demise  of  a  per- 
sonal chattel,  of  the  ore  after  it  is  gotten,  but  of  the  ore  which 
is  to  be  gotten,  and  which  is  part  of  the  solid  mass  of  the  land ; 
therefore,  under  that  description  it  is  assessable  in  the  hands  of 
the  occupier. —  Le  Blanc  J.  I  concur  in  opinion  with  my  Lord, 
that  this  property  is  rateable  to  the  poor.  From  the  time  of  its 
decision  in  1776  down  to  -the  present  time,  I  believe  the  case  of 
Jiiymls  v.  GelU  has  never  been  determined  to  be  other  than  law ; 
on  the  contrary,  it  has  been  acted  upon  in  those  counties  where 
property  of  this  description  subsists.  It  has  been  held,  that  per- 
sons who  are  not  inhabitants  must,  in  order  to  become  rateable, 
be  the  occupiers  of  some  species  of  property  falling  within  the 
statute.  The  question  has  always  been,  whether  the  party  could 
or  could  not  be  brought  withm  the  description  of  the  statute. 
The  statute  describes  this  class  of  persons  as  occupiers  of  lands 
houses,  tithes,  coal-mines,  or  saleable  underwood.  The  construc- 
tion that  has  been  put  upon  the  statute  has  been  this,  that  where- 
as the  legislature  expressed  coal-mines,  they  did  not  mean  to 
include  any  other  mines;  and  the  reason  given  for  such  a  distinc- 
tion was,  that  other  mines  were  considered  as  matters  of  hazard 
at  that  time,  and  therefore  it  was  concluded  that  the  legislature 
did  not  mean  to  subject  the  occupier  of  such  a  species  of  pro- 
perty to  taxation.  It  remains  then  to  be  seen  what  construction 
the  decisions  have  put  on  the  words  <<  occupier  of  land,**  in  order 
to  determine  whether  a  party,  who  is  in  the  receipt  of  a  consider- 
able revenue,  which  is  not  subject  to  risk,  and  arises  out  of  land, 
may  not  be  comprehended  under  the  term  occupier  of  land.  In 
determining  this,  we  are  not  tied  down  to  follow  the  strict  definition 
of  land  through  all  its  consequences,  and  in  every  possible  view 
in  wliich  it  may  be  considered,  and  to  decide  whether  this  would 
enable  the  party  to  maintain  trespass  quare  clausum  Jrmi,  or 
whether  it  corresponds  in  every  other  incident  with  the  definition 
of  land.  In  Rou)ls  v.  Cells  it  was  considered,  that  the  lord  who 
received  a  stipulated  benefit  from  the  profits  or  yaloe  ct  minesy 
in  case  they  did  prove  of  value,  was  an  occupier  jointly  with  the 
adventurers,  and  not  excusable,  upon  the  same  ground  that  excused 
the  adrenturers ;  namely,  that  the  adventure  was  uncertain,  or  might 
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prof e  uniQcceftsful ;  but  the  lord  was  held,  ibr  the  purpose  of 
beffog  rated,  as  an  occupier.   Here  the  party  shares  with  the  adven- 
turer, without  incurring  any  risk,  and  Rotvh  v.  Gells  determined 
such  person  to  be  chargeable  as  occupier.     What  reason  is  there 
for  saying,  that  Roxols  v.  Gells  was  an  erroneous  decision  ?    It  is 
not  necessary  in  construing  the  words  of  this  statute,  which  was 
passed  for  a  particular  purpose,   to  hold  that  the  word  lands 
should  satisfy  every  possible  view  under  which  lands  may  be  con- 
sidered.    Here  it  is  enough  that  the  party  is  an  occupier  of  land 
for  the  purpose  of  being  rated  to  the  relief  of  the  poor.     Where 
a  person  receives,  without  risk,  part  of  the  produce  extracted 
from  the  bowels  of  the  earth,    he  is  an  occupier  of  land ;  but 
where  he  merely  receives  a  rent,  or  money  payment,  there  the 
Court  has  held,  as  in  Rex  v.  Bishop  of  Rochester  (a),  that  he  is  {a)AtUe,jfi.227, 
not  an  occupier.     It  is  said,  however,  that  we  ought  to  overturn 
RowU  V.  Gells,  and  Rex  v.  Si.  Agnesy  unless  we  can  distinguish 
them  from  this  case ;  but  I  see  no  reason  why  the  Court  should 
hold  those  cases  to  have  been  improperly  determined,  especially 
where  they  have  laid  down  a  rule  of  construction  which  has  pre- 
vailed for  nearly    forty  years,  and  has   been  the  guide  of  the 
Courts   below.      As  to  distinguishing  them,   I  cannot  feel   the 
weight  of  the  observations  which  have*  been  made  with  that  view. 
In  Rtmls  v.  Gells  and  Rex  v.  St,  Agnes,  the  rate  was  confined  to 
the  person  in  respect  of  the  toll-dish  of  lead  and  tin  raised ;  here 
the  owner  of  the  land  is  entitled  to  a  certain  portion  of  the  ore 
when  raised,  which  he  lets,  or  allows  persons  to  stand  in  his  place 
as  to  that  share ;  and  we  will  not  enquire  whether  this  was  a  legal 
demise,  for  he  authorizes  them  to  receive  and  they  do  receive  it. 
They  stand,  therefore,  in  the  situation  of  the  lessee  in  Rowls  v. 
GeliSf  and  the  persons  entitled  in  Rex  v.  St,  Agnes.     But  sub- 
sequent cases  have  been  cited,  in  which  it  is  supposed  that  the 
authority  of  Roivls  v.  GellSf  and  Rex  v.  St.  Agnes,  has  been  dis- 
turt>ed)  which  supposition  is  only  raised  by  laying  hold  of  parti- 
cular expressions  of  the  Court  to  he  found  there.     The  cases  of 
WUliams  v.  Jones,  and  Rex  v.  Nicholson,  are  totally  different ; 
for  those  were  the  profits  of  a  ferry,  arising  out  of  a  right  to 
convey  passengers  over  a  river ;  it  was  impossible  in  those  cases 
to  say,  that  the  persons  were  occupiers  of  any  thine  but  the  boat 
and  tackle  in  which  the  passengers  were  conveyed,  in  the  same 
manner  as  a  staee-coachman  is  the  owner  of  his  coach ;  it  was 
therefore  impossible  to  make  the  doctrine  of  Rowls  v.  Gells  bear 
on  those  cases.     Viewing  all  the  cases  on  the  subject,  aM  the 
principle  upon  which  Rowls  v.  Gells  was  decided,  and  likewise 
the  public  convenience,  as  it  regards  this  species  of  property, 
and  not  seeing  that  the  original  construction  on  the  words,  occu- 
fiier  of  land,  may  not  comprehend  a  person  so  far  an  occupier  as 
to  receive  a  portion  of  the  land  discharged  of  any  risk,  I  cannot 
Bay  that  this  company  is  not  rateable.  —  Baylby  J.  I  am  of  the 
same  opinion.     The  soil  belonged  to  Z..  as  lord  of  the  manor,  the 
persons  working  the  mines  are  not  tenants  under  him,  but  he  has 
the  actual  occupation  and  possession  of  all  the  land,   and  the 
subject  of  the  land.     The  workers  of  the  mines  have,  as  a  com- 
pensation for  their  labour  and  expences,  a  certain  part  of  the 
profits,  and  the  owner  of  the  soil  has  a  share  also,  which  is  given 
to  him,  not  in  the  character  of  landlord,  but  as  a  share  of  the 
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imniediate  pernancy  of  the  profits  of  the  land.    I  consider  him 
as  having  a  qualified  occupation,  perhaps  a  more  direct  one  than 
the  adventurers,  who  may  be  considered  as  servants  to  him,  for 
they  work  the  land  to  a  certain  extent  for  his  benefit,  and  are  to 
pay  him  his  share  of  the  original  produce  of  the  land.     In  Rex  v. 
The  Bishop  of  Rochester,  the  lessors  had  dispossessed  themselves  of 
all  right  of  occupation,  by  leasing  the  mmes ;  and  it  was  attempted 
to  rate  them  in  respect  of  the  rent  reserved  to  them  as  rever- 
sioners, the  sole  right  of  occupation  being  in  another  person.     So 
in  Rex  v.  Nicholson^  and  Williams  v.  Jones,   there  was  no  pre- 
tence for  setting  up  any  person  as  an  occupier  ef  land.     The 
cases  of  Rotols  v.  Gells,  and  Rex  v.  St.  Agnes,  proceeded  on  the 
idea,  that  the  lord  might  be  considered  as  occupier  of  lands,  and 
rateable  in  that  respect.     Indeed  it  is  conceded,  that  if  the  lord 
had  not  made  a  lease  he  would  have  been  rateable ;  but  a  dis* 
tinction  is  made  that  here  is  a  demise,  not  of  the  land,  or  any 
interest  in  the  land,  but  of  lot,  toll,  and  firee  share,  and  so  it  does 
not  operate  until  the  lot,  toll,  and  free  share  are  severed  from  the 
land ;  but  it  seems  to  me  as  if  the  lease  demised  a  share  in  the 
produce  of  the  land  before  the  mineral  is  raised  :  it  was  intended 
that  these  lessees  should  have  every  benefit,  which  would  other- 
wise have  resulted  to  the  lord.     I  cannot  therefore  distinguish 
this  from  the  case  of  granting  a  share  in  the  land,  which  is  not 
co-extensive  with  the  entire  interest.    It  is  not  doing  any  violence 
to  this  lease  to  consider  the  lessees  under  it  as  occupiers  of  land. 
I  lay  out  of  consideration  all  the  cases  in  which   it  has  been 
holden,  that  adventurers  are  not  liable.  —  Order  of  Sessions  con- 
firmed. 
The  IcsscM  of        2S3.  Rex  v.  Ellis,  T.  T.  53  G.  3.  iM.Sf  S.  652.  —  The  defend^ 
^  th!^l^°^  ant  was  rated  to  a  poor-rate  for  W.  under  the  following  assessment, 
andhalven.        **  jEZ/m,  Mr.  for  the  fishery,  5s"     Rate  confirmed,  subject,  &c. 
doles,  with  the    In  1625  Charles  I.  granted  the  manor  of  Rodley,  with  (inter  alia) 
appurtenants       "  all  that  our  fishery  of  the  halves  and  halvendotcs,  toith  the  fishings 
to  tha  bilves       u  called  Unlawater,  with  the  appurtenants  to  the  halves  iue  and 
customed^ith-  "  accustomed,  xoithin  the  river  Severn  in  the  said  county  of'  Glovh' 
in  the  river     "  "  cester,  with  all  royal  fishes  there  to  be  taken,  now  in  the  occo- 
&iwml>etween    *'  pation,"  dec.    In  1633,  the  grantees  of  this  manor  demised  to 
certain  limits       Thomas  Rush  for  1000  years,  "  one  fourth  part  of  all  those  fishings 
within  a  manor    .<  of  the  halves  and  halvendoles,  and  of  the  fishing  called  Unlawater, 
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tween  the  said  "  to  be  taken  in  certain  parts,  put  fishing  and  wheelfishtng  in  the 
"'h'^^'fi'ih^- ""*^  "«a/</  river  Severn  excepted  out  of  this  grant,"  under  a  rent  of 
lMwt^73er  fifty-five  shillings  annually.  The  appellant  and  five  other  persons, 
an  annual  rent,  whose  shares  he  rents,  are  the  owners  of  the  said  fourth  part  of 
are  liable  to  be  the  said  fishery  and  premises,  comprised  in  this  demise,  ifbr  the 
rated  to  the  remainder  of  the  term  of  1000  years,  and  also  of  the  three  other 
poor  for  such  fourth  parts  thereof  derivatively  from  the  said  grantees  and  otherB» 
"*°^'y'  for  three  respective  terms  of  1000  years,  and  the  appellant  is  the 

occupier  of  all  the  four  parts.  This  fishery  is  in  the  parish  of  1V^ 
and  tithes  from  it  have  been  and  still  continue  to  be  paid  to  die 
vicar  of  W,  The  appellant,  and  those  under  whom  he  claims  the 
fishery,  have  from  the  time  of  the  demise  of  the  respective  parts 
thereof,  exercised  the  sole  right  of  fishing  in  the  part  of  the  riter 
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compilted  la  the  demise,  except  the  put-fishing  and  wheel-fishing. 
The  appellant  in  the  exercise  of  his  right  of  fishing  generally  uses 
nets,  which  the  fishermen  land  on  the  beach  or  bed  of  the  river, 
varying  the  situation  as  the  current  of  the  river  changes  by  the 
shiitiog  of  the  sand ;  and  sometimes  they  affix  one  end  of  the  net 
to  a  pole  stuck  into  the  bed  of  the  river.  Out  of  flood  mark,  at 
one  plaoe  opposite  the  fishery  comprised  in  the  demises  aforesaid* 
is  a  fish-house  built  by  the  appellant's  grandfather,  about  thirty- 
two  years  ago,  on  the  waste  of  the  lord  of  the  manor  of  Rodletf^ 
and  it  has  been  used  and  occupied  ever  since  by  the  appellant,  and 
those  under  whom  he  claims  such  fishery,  togetlier  with  the  said 
fishery,  for  the  accommodation  of  the  fishermen  whenever  the 
course  of  the  river  sets  that  way,  which  it  has  not  done  for  the 
last  two  years.  Before  the  above-mentioned  house  was  built, 
thos^  under  whom  the  appellant  claims,  occupied  in  the  same 
manner  another  house  belonging  to  one  H.  The  appellant,  six 
or  seven  years  ago,  purchased  a  piece  of  pasture  lana  adjoining 
the  river  Severn^  in  the  parish  ot  fV*  which  he  lets,  reserving  to 
himself  the  right  of  drymg  nets  there,  and  his  tenant  pays  the 
poor-rates  in  respect  of  the  land.  In  1799  there  was  a  present- 
ment in  the  manor  court  of  Rodleyt  for  a  crib  erected  on  the 
waste  of  the  manor,  and  running  into  the  river  on  the  part  adjoin- 
ing one  of  the  fisheries  belonging  to  the  appellant,  and  the  five 
other  persons  before  stated,  so  that  part  of  it  is  overflowed  at 
ordinairy. tides,  and  the  whole  at  high  tides.  The  appellant  does 
not  reside  in  the  parish  of  W,  The  question  for  the  opinion  of 
the  Court  is,  whether  the  appellant  is  liable  to  be  rated  to  the 
relief  of  the  poor  in  respect  of  the  property  so  occupied  by  him  in 
the  parish  of  fT.  as  aforesaid.  —  The  Court,  after  an  argument  in 
which  much  learning  and  research  was  displayed,  confirmed  the 
rate ;  principally  on  the  ground  as  it  seemed,  that  they  ought  not 
to  quash  a  rate  which  had  been  confirmed  by  the  Sessions,  unless 
they  bad  very  sufficient  reasons  for  determining  that  the  Sessions 
had  come  to  a  wrong  conclusion ;  but  also  because  it  appeared 
to  them  that  this  grant  was  not  to  be  taken  as  a  grant  of 
a  mere  right  of  fishery  or  incorporeal  hereditament ;  the  terms  of 
the  grant  *'  all  those  fishings  of  the  halves  and  halvendolest  and  of 
"  ike  fishing  called  Unlawater,  xjoith  the  appurtenants  to  the  halves 
**^due  and  accustomed,**  in  the  absence  of  all  evidence  as  to  the 
meaning  of  the  terms  halves  and  halvendolesy  and  coupled  with  the 
constant  usage  of  the  appellants  of  landing  nets  on  the  shore, 
fixing  them  to  the  bed  of  the  river,  and  so  on,  seeming  to  imply  a 
grant  of  such  a  fishery  as  conveyed  some  kind  of  interest  in  the 
soil,  for  which  interest  the  appellants  were  properly  rateable. 

234.  Rex  v.  Welbanky    T.  T.  55  G.  3.  ^M.Sf  S.  222.  —  Upon  The  trustees 
appeal  against  a  poor  s  rate  for  the  township  of  Jl.  by  the  defend-  under  the  will 
4UIU  as  trustees  under  the  will  of  G.  Browne,  the  Sessions  con-  ^^^P^"**"-***** 
finned  the  rate,  subject,  &c.  —  G.  Browne  was  the  purchaser,  and  thii^p^ofT 
was  seised  in  fee  of  two  third  parts  of  the  manor  of  ^.,  which  two  nmpor,  subject 
third  parts  were  subject  to  certain  leases,  theretofore  granted  to  to  ccruia  leases 
a  company  of  mine  adventurers,  of  the  mines,  veins,  pipes,  floats,  to  a  company  of 
airings,  and  parcels  oC  lead,  tin,  and  copper  ore,  and  other  mi-  J^*^[n^'J*^ 
DeraU  and  fossils,  found  or  to  be  found  in,  within,  upon,  or  under  leadTtTn,  and 
the  moors,  commons,  or  wastes  within  the  manor,  with  full  liberty  copper  ore,  and 
4o  search  for,  dig,  &c^  and.  carry .  away  the  same,  and  to  erect  other  mineruls, 
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uoder  tlie  Aachinery  and  other  buildings  upon  the  moon,  commons^  -and 

moon,  com.  wastes  then  uninclosed,  for  the  better  working  the  said  romesy  at 
rfih^ manw^"  "^"^  amoanting  to  2,600/.  per  annum,  4br  a  part  of  the  terms 
atarentce^in,  thereof  granted,  and  2,400/.,  for  the  residue  of  such  terms,  besides 
are  not  rateable  a  sum  of  2,200/.,  to  be  paid  by  the  lessees  in  1820,  in  manner 
to  Uie  reliif  of  therein  mentioned,  with  covenants  by  the  lessees  for  payment  by 
the  poor  for  them  of  all  manner  of  taxes,  rates,  assessments,  and  impositions 
radirent;  and  whatsoever,  which  should  be  assessed  or  imposed  in  respect  of  the 
by  which  they  ^^  ^^^  third  parts  of  the  said  mines  and  minerals,  or  in  respect 
were  rated  in  of  the  annual  rents,  and  the  said  sum  of  2,200/. ;  or  upon  the 
in  one  gross  lessor,  his  heirs  or  assigns,  or  upon  the  lessees,  their  executors, 
sum  for  Mich  administrators,  or  assigns.  G.  Browne  being  thus  seised. of  the 
rent,  snd^also  ^^  ^^^  thirds  of  the  manors,  moors,  commons,  and  wastes  of  A. 
their^^g  '"  1811,  devised  the  same  to  the  defendants,  as  trustees,  upon 
owners  and  oc-  certain  trusts.  There  is  a  house  in  the  parish  of  A,,  called  Scarr' 
cupiers  of  the  house,  which  belongs  to  the  lords  in  fee,  and  which  was  licensed 
moors,  c<nn.  ^n^j  [j^p^  [jy  thg  gamekeeper  as  a  public-house,  at  the  time 
wt^M  wiUiin  Browne  purchased  the  two  thirds,  and  so  continued  for  about  two 
the  manor,  was  J^^^  afterwards,  during  which  time  the  gamekeeper  and  his  family 
held  Ul.    '         slept  in  the  east  part  of  it,  having  the  whole  house  to  go  over,«id 

the  care  of  it,  and  occasionally  using  the  dining-room  and  the 
three  bed-rooms  at  the  west  end.  The  dining-room  and  two 
rooms  up  stairs  were  furnished  by  the  lords,  and  the  furvMture 
remained  their  own  property.  In  1812,  the  house  was  discon- 
tinued as  a  public-'house,  and  Browne  furnished  two  of  the  three 
best  bed  rooms  at  the  west  end  of  the  house,  and  frequently  went 
into  A.  and  lived  at  Scarrhouse  for  a  fortnight  and  three  weeks 
together,  during  the  shooting  season,  and  at  other  times.  His 
provisions  were  provided  by  the  gamekeeper,  for  which  he  paid 
when  he  went  away,  and  he  always  kept  his  own  wine  at  Scarr' 
house,  but  he  was  not  there  the  last  year.  The  parochial  and 
assessed  taxes  for  Scarrhouse  were  paid  by  him  and  the  owner 
of  the  other  third  part  of  the  manor,  according  to  their  propor- 
tions, viz.  two  thirds  by  Browne  and  one  third  by  the  other  owner. 
They  also  paid  the  gamekeeper  his  yearly  wages,  and  let  him 
live  m  the  house.  Tlie  mines  are  under  the  surface  *of  the  moors 
and  the  uninclosed  parts  of  the  manor.  The  lords  have  the  sole 
right  of  soil  and  shooting  upon  the  moors ;  which  they  do  not  let» 
but  keep  for  the  purpose  of  shooting  over  themselves;  but  the 
pasturage  or  herbage  is  enjoyed  by  the  tenants  and  occilpiers  of 
lands  in  A.  having  right  of  common  thereon.  The  lessees  are  not 
rated  to  the  relief  of  the  poor  in  respect  of  the  said  lead  mines. 
The  defendants  were  rated  thus :  The  trustees  under  tl)e  will  of 
G.  Browne  for  2,000/.,  annual  rent  paid  by  the  A,  and  1>.  mine 
company  for  and  in  respect  of  two  thirds  of  the  A.  lead  miiies, 
and  for  other  other  minerals  and  fossils  (except  coals)  within  the 
parish  of  A*,  and  also  in  respect  of  their  being  owners,  propne- 
tors,  and  occupiers,  of  the  moors,  commons,  and  wastes  within  tlie 
manor  o£  A.  —  Amount  2,000/. ;  assessment  150/.,  being  one  shil- 
ling and  sixpence  in  the  pound.  It  was  argued  in  support  of  the 
order  of  Sessions,  that  this  was  like  the  case  of  tolls  which  weris 
rateable  if  annexed  to  something  corporeal ;  and,  secondly*  tlM 
the  trustees  might  be  considered  as  inhabitants,  being  trustees 
under  the  will  of  a  person,  who  clearly  would  have  come  within 
that  descriptiooi  for  he  occupied  the  ScarrhomCy  cither  by  hiim 
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self  or  hi»  servants.  —  ELLEifBOBouoH  C.J.  As  to  what  has  been 
last,  thrown  out»  the  actual  inhabitancy  of  the  testator  does  not 
deydve  upon  his  executors  or  trustees.  Then  this  rate  appears 
to  be  ill  on  this  single  ground,  that  it  is  a  conjoint  rate  in  respect 
of  two  things,  one  of  which  is  not  rateable.  The  rent  is  clearly 
not  the  subject  of  rate,  the  other  may  or  may  not  be.  But  it  can- 
no|  be  good  as  a  conjoint  rate. —  Lb  Blanc  J.  If  the  facts  bore 
out  the  argument,  it  might  be  well.  If  these  trustees  had  been 
rdted  in  a  large  sum  in  respect  of  their  being  the  owners  and  occu- 
piers of  the  moors,  commons,  and  wastes,  equal  to  the  profits  they 
.derive  from  the  mines,  perhaps  the  Court  might  have  said,  we  wili 
not  enter  into  the  question  of  proportion,  but  here  the  rate  is 
imposed  in  respect  of  two  distinct  properties,  namely,  the  rent, 
and  the  surface  of  the  land.  —  Order  of  Sessions  quashed. 

«35.   Hex  V.  Bradford,  T.  T.  55G.S.  Af  M.Sf  S.  317.  — The  AcMitoenin 
Sessions,  upon  appeal,  confirmed  a  rate  made  for  the  relief  of  the  bffncks  d»- 
poor  of  the  parish  of  5.,  by  which  IV.  B.  was  assessed  as  the  occu-  JJi*^!^'  ^ 
pier  of  the  small  canteen  in  Hi/the  barracks  upon  the  sum  of  board  for  a 
d93/i  I5s*  subject  to  the  opinion  of  the  Court,  upon  a  case  stated,  jear,  at  a  r«nt 
which  in  substance  was  this.     By  indenture  of  the  21st  of  Septem-  of  \5L  for  tlic 
•ber  1813,  between  three  of  the  commissioners  for  tlie  afiairs  of  canteen  and 
barracks,  of  the  one  part,  and  W.  B.  of  the  other,  the  commis-  Jjl^^^Jj^!;;^ 
sioners  in  consideration  of  the  rents,  covenants,  &c.  on  the  part  of  ^^  otsioL 
B*  to  be  paid  and  performed,  &c.,  demised  to  i?.,  and  B.  did  fortheprivilega 
thereby  take  of  them  the  building  or  apartments  called  the  small  of  using  the 
canteen  in  Hythe  barracks,  in  the  county  of  Kent^  to  hold  the  ""« ■•  •  ^"p- 
said  canteen  as  such  for  one  year  only,  commencing  from  the  80th  ^».*ndidling 
of  September  1813,  provided  the  said  barracks  should  be  so  long  sioMaJd"'^^ 
Jield  by  government  and  used  as  a  barrack,  and  to  pay  for  the  liquors,  &c. 
same,  the  rent  or  sum  of  15/.  for  the  said  canteen,  buildings,  and  usually  sold  by 
appurtenances  thereunto  belonging,  and  also  the  further  sum  ^  su«lt*ra»  with 
BlOlmf  for  the  privilege  of  using  fhe  same  as  a  canteen^  and  selling  J^*'"  *^^ 
therein  provisions,  liquors,  and  other  articles  usually  sold  by  sutlers,  aggregate  sum, 
making  together  the  sum  of  S^oL,  to  be  paid  clear  of  all  deductions  was  held  to  be' 
hf  four  equal  payments,  or  a  proportional  part  of  the  said  rent  and  one  entire  rent 
sum  of  money  for  so  much  of  the  year  as  the  said  barrack  and  ^^^  ^^"'^teen ; 
caoceen  should  be  continued  as  such  (in  case  the  said  barrack  and  ^^^\^S* 
canteen  should  not  be  so  continued  until  the  end  of  the  term)  to  n^ie  to  the 
be  calculated  up  to  the  day  of  such  continuance,  and  the  sum  for  relief  of  the 
rent  and  the  sum  due  for  such  privilege  as  aforesaid  to  be  added  poor  as  occu- 
together,  and  to  be  recoverable  in  one  sum,  as  rent,  by  distress  or  P*^*"  ®^  ^ 
otherwise.      And  B.  covenanted  to  observe  the  orders  of  the  J^"*^°of°tl»* 
commissioners  for  the  regulations  of  the  barracks  and  canteen,  &c.,  ^IT^amegate 
and  that  he  would  not  allow  any  beer  or  liquors,  &c.  to  be  carried  rent,  and  not 
out  of  the  canteen  except  to  commissioned  officers.     And  in  case  metely  in  res- 
ile ahoiild  quit,  or  be  removed  from  the  canteen  before  the  expir-  pcctof  the  15/. 
atioQ  of  the  year,  the  commissioners  night  calculate  the  propor- 
tion of  renty  and  also  of  the  sum  payable  Tor  the  privilege  of  using 
the  canteen  as  such  due  up  to  the  day  of  such  quitting  or  removal, 
or  any  preceding  day,  and  add  the  same  together,  and  might 
thereupon  immediately  distrain  for  the  whole  of  such  sum  as  rent* 
and  proceed  in  like  manner  for  such  sum,  and  for  the  procuring 
thereof^  by  the  sale  of  the  goods  so  distrained,  or  otherwise,  as  if 
the  same  had  been  reserved  and  pa3rable  on  such  a  day,  althougli 
it  might  be  in  the  middle  of  a  quarter,  and  might  also  nevertheless 
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enforce  the  payment  of  the  remainder  of  the  rent,  and  the  sum  of 
money  payable  for  the  priTilege  of  using  the  canteen  as  such  for 
the  said  year,  from  B.,  under  the  indenture  and  under  the  penalty 
therein  contained ;  and  no  trade  or  occupation  other  than  that  of 
a  sutler  and  canteen-keeper  should  be  exercised  in  the  canteen ; 
for  the  performance  of  all  which  covenants,  &c,  B.  boand  himself 
and  heirs,  &c.  in  a  penalty.  Under  this  indenture  B,  entered  into 
possession  of  the  canteen,  and  carried  on  the  trade  of  a  sutler 
there,  at  the  time  of  making  the  rate^  and  was  licensed  by  the  jus* 
tices  of  the  peace,  and  by  the  officers  of  the  excise,  to  retail  ale, 
&c.  and  spirituous  liquors,  in  the  canteen,  in  the  same  manner,  and 
under  the  same  regulations  as  other  publicans.  The  annual  value 
of  the  premises,  without  the  privilege  'of  selling  provisions  and 
liquors,  is  il/«  5«.,  and  with  it  is  393/.  15^.  Personal  chattels  and 
the  profits  of  trade  are  not  rated  in  the  parish.  The  question  was, 
whether  the  rate  ought  to  be  on  the  larger  or  the  lesser  of  these 
two  sums ;  if  upon  t£e  larger,  the  rate  to  stand,  if  upon  the  leaser, 
the  rate  to  be  amended  accordingly. — Lord  Ellenborouoh  C.  J. 
I  cannot  look  at  the  reservation  in  this  indenture  in  any  other 
point  of  view  than  as  a  mode  which  the  parties  have  chosen  to 
divide  the  rent.  For  it  is  in  substance  but  one  entire  rent,  pay- 
able for  the  occupation  of  a  real  tenement,  and  for  the  enjoyment 
of  the  advantages  belonging  to  it.  From  its  vicinity  to  the  baT" 
racks,  it,  of  course,  would  attract  to  it  almost  all  the  custom  of 
that  neiehbourhood,  and  this  is  the  incident  to  the  property  which 
renders  it  valuable.  If  this  could  be  separated  from  the  value  of 
the  tenement,  and  the  rent  distributed  accordingly,  we  should 
henceforth  never  see  a  demise  *of  any  public-house  in  which  this 
form  of  distribution  would  not  be  observed ;  the  lessor  would  let 
the  tenement  at  the  bare  rent  which  it  was  worth,  and  the  privr- 
lege  of  carrying  on  the  trade  at  a  separate  and  independent  renl. 
And  this  would  be  a  receipt  fof  reducing  the  annual  value  of  the 
tenement  to  a  mere  shadow.  But  we  must  judge  of  things  as  they 
really  are,  and  not  as  they  may  appear  to  be,  and  therefore  we 
are  to  consider  here  whether  this  be  not  substantially  one  entire 
rent  in  respect  of  one  entire  subject,  though  artificially  divided 
into  several  payments.  Now  it  does  appear  to  roe  that  this  is 
as  much  a  profit  appurtenant  to  the  tenement,  arising  from  its 
local  situation,  as  was  the  profit  of  the  weighing  or  carding  ma- 
chine to  the  tenements  there  rated.  And  it  has  not  been  impro- 
perly likened  to  the  case  of  a  soke-mill,  which  is  let  at  a  higher 
rent,  because  it  has  a  right  to  the  sole  multure  of  all  the  com  ood 
grain  in  the  neighbourhood.  Can  it  be  doubted  that  this  would 
form  a  part  of  the  rateable  value  of  the  mill  itself?  Therefore  I 
cannot  consider  this  reservation  distributive  where  it  is,  in  truth,  in 
respect  of  one  entire  taking  of  an  entire  thing  with  the  benefits 
incident  to  it.  It  seems  to  me  that  this  defendant  is  rateable^  not 
only  in  respect  of  the  15/.  reserved  nominally  as  the  rent,  but  idso 
in  respect  of  the  further  sum  of  510/.  —  Le  Blanc  J*  As  I  under— 
stand  it,  the  rate  is  imposed  upon  the  defendant  as  occupier 
this  canteen,  for  which  he  is  rated  as  upon  an  estimate  that  il 
annual  value  amounts  to  S93/.  IBs.  The  case  states  that 
commissioners  of  the  barrack-board  demised  to  him  this 
ot^  rent  of  15/.  for  the  canteen,  and  also  the  further  sum  oiBlQi^ 
for  the  privilege  of  using  it  as  a  canteen,  and  selling  in  it  prov*-' 
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gions  and  llquori  and  other  irticleB  otuallv  sold  by  tutlers.  And 
the  qoeition  for  our  opinion  is,  whether  he  ought  to  be  rated  in 
rasfiect  of  11/.  6s. f  the  reduced  proportion  of  the  sum  of  15/.,  or 
io  respect  of  303/.  15<.,  the  same  reduced  proportion  of  the  ag- 
gregate sam  of  525Lt  which  is  compounded  of  the  two  sums  of 
15/.  and  510/.,  reserved  by  the  lease.  Now,  in  this  case,  I  cannot 
but  consider,  notwithstanding  the  division  of  the  rent  into- two 
parcels,  that  this  canteen  stands  precisely  on  the  same  footing  as 
a-pttUic-house;  that  is,  it  acquires  a  value  from  its  situation,  and 
from  its  being  fitted  up  in  a  manner  calculated  to  answer  the  pur- 
pose of  a  public-house.  It  is  quite  immaterial  whether  the  rent 
which  is  paid  for  it  is  divided  into  separate  parts,  so  much  for  the 
housC}  and  so  much  for  the  privilege  that  it  enjoys,  if  it  be  a  rent 
for  one  entire  canteen.  And  the  party  is  not  rated  in  respect  of 
the  profits  of  his  trade,  but  only  of  the  rent  which  he  pays ;  and 
this,'  at  the  reduced  ratio  according  to  which  the  other  property 
in  the  parish  is  rated.  —  Dampier  J.  Although  the  rent  is  divided 
in  one  part  of  the  lease,  I  find  in  another  part  that  the  whole  is 
csrefuHy  included  under  the  power  of  distress.  —  Rate'  con* 
firmed. 

336.  Ax  T.  Earl  of  Pomfret,  E,  T.  56  G.  S.  6M.Sf  S.  13a  -^   Where  a  rate 
The  Court  in  delivering  judgment  upon  this  case,  stated  the  facts  was  imposed 
upon  which  the  question  arose,  and  referred  to  and  commented  "P*'"  ^L^'^^^ 
upon  the  principal  authorities  which  were  relied  on  in  argument;  ^7l!|^i^ 
—Lord  Ellrnborough  C.  J.     This  case  came  before  the  Court  mines,  in  res- 
on  a  motion  to  quash  an  order  of  Sessions  made  at  the  hearing  of  pect  of  the  duty 
an  appeal,  preferred  by  Lord  Pomfret,  against  a  poor  rate  for  the  l<»d  reserved  ia 
township  or  De  Reeih.     The  Sessions  confirmed  the  rate,  subject  *  i*"®  pf.**"* 
to  the  opinion  of  this  Court  as  to  the  question,  Whether  the  ™'°?kK  u^ 

*•      -•  !•  t  1  1  -    1  *  •  «  I       one  tkuh  sbare 

appolants  were  liable  to  be  rated,  upon  a  case,  stating,  that  the  of  the  lead  to 
appellants  were  the  owners  of  the  lead  ore  in  certain  lead  mines  be  smelted 
within  the  township,  not  owners  of  the  soil  of  the  wastes  in  which  from  the  ore 
the  nines  are  situated,  but  merely  entitled  to  the  lead,  copper,  i^sedfrOTosaid 
andiron,  contained  in  the  veins  below  the  soil.     That  by  an  in-  Jhat^isreMrr- 
dentore  of  lease  bearing  date  the  3 1st  o^  July  1811,  the  appellants  ^Uon  was  in 
leased  to  Messrs.  Aldersotiy  all  their  mines  of  lead  and  lead  ore,  the  nature  of  a 
with  certain  smelting  mills  and  other  premises  therein  described,  rent,  and  there- 
end  with  proper  powers  for  working  the  mines  for  a  t^rm  of  fore  not  ratea- 
%l  years,  yielding  and  paying  to  the  appellants  a  certain  pecu-     ^* 
niary  rent  therein  mentioned,  and  also  yielding  and  paying,  ren- 
dering and  delivering  to  the  appellants,  their  heirs  and  assigns, 
from  time  to  time,  during  the  said  term  thereby  granted,  at  the 
place  where  the  same  should  have  been  smelted,  one  full  fifth  part, 
dsktf  or  share  of  all  the  best  ore  hearth  lead,  and  one  full  fiflh 
party  dole,  or  share  of  all  the  slag,  or  slag  hearth  lead,  that  should 
be  aifRLTED  from  the  ore  to  be  from  time  to  time  dug,  wrought, 
and  raised  in,  from,  and  out  of  the  said  mines  and  premises,  or 
amr  of  them,  or  any  part  thereof;  the  same  to  be  delivered  to  the 
said  appellants,  free  and  clear  of  and  fVom  all  dues,  and  of  and 
iiroBa  the  poor  rates,  and  all  other  parliamentary  and  parochial 
taxes.    The  lease  contained  a  covenant  on  the  part  of  lessees  to 
deliver  the  fifth  dole  or  share  as  often  as  the  quantity  smehed should 
mmount  to  four  hundred  pieces^  pr  at  the  end  of  every  ibur 
wedfie,  at  the  option  of  the  lessors.    The  rate  was  imposed  upon 
the  appellants  tn  respect  of  tlie  duty  lead  reserved  by  the  above 
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lea&e.  This  case'  was  argued  before  us  with  great  iogenuity  and 
learning,  and  all  the  authorities  that  bear  upon  the  point  "were 
cited  in  the  course  of  the  argumenL  The  counsel  in  support  of 
la)Anie,pl\69,  the  order  of  Sessions  relied  on  the  cases  o£  Rawls  y.  Gells  {a), 
(b)Jnte,p\.  192.  The  King  V.  St*  Agnes  (6),  and  The  King  v.  The  Baptist  iMill  Com' 
{c)Ante,p\.2S2.  pany  {c);  and  contended  that  this  case  was  not  substantially  dif- 
ferent from  that  -of  Rowls  v.  Gellsy  which  had  been  recognized 
and  followed  in  the  two  other  cases ;  and  that  we  ought  not  to 
depart  from  the  principle  there  established,  upon  nice  and  subtle 
distinctions.  We  are  of  opinion,  however,  that  the  present  case 
is  substantially  different  from  all  of  them,  and  that  a  decision 
against  the  present  rate  will  not  break  in  upon  the  principle,  or 
overturn  the  authority  of  any  one  of  them.  In  all  those  cases,  the 
rights  of  the  parties  rated,  who  were  the  owners  or  lessees  of  the 
mines,  and  of  the  adventurers  or  miners,  by  whom  the  mines  were 
worked,  depended  upon  the  particular  custom  of  the  place ;  and 
by  that  custom  the  parties  rated  were  entitled  to  and  received  a 
certain  portion  of  the  mine,  or  mineral,  in  its  primitive  mineral 
state:  And  the  Court,  with  perhaps  some  degree  of  refinement, 
considered  the  parties  entitled  to,  and  receiving  such  portion  of 
the  mineral,  as  being  occupiers  of  a  vortion  of  the  mines,  that  is, 
occupiers  of  land  within  the  terms  or  the  statute  of  Eliz.f  and  in 
the  case  of  the  Baptist  Mill  Company,  made  it  part  of  the  found- 
ation of  their  judgment,  that  the  adventurers  did  not  stand  in  the 
relation  of  tenants  to  the  owner  of  the  mine,  but  in  that  of  mere 
workmen.  It  is  true,  that  in  Roxjols  v.  Gells,  the  mineral  under* 
went  some  sort  of  process  before  it  was  delivered  to  the  plaintiff 
for  the  case  states  that  the  duty  of  lot  was  the  thirteenth  dith  or 
measure  of  lead  ore,  got,  dressed,  and  made  merchantable,  which 
we  understand  to  mean  made  merchantable  by  scouring  or  dress- 
ing; a  process  thereby  separating  the  ore  from  the  other  matters 
dug  up  with  it  from  the  mine,  but  not  altering  in  any  degree  its 
original  and  native  quality  or  character.  The  plaintiff  in- that  case 
was  also  rated  for  cope,  which  is  explained  to  be  a  small  pecuni- 
ary payment ;  but  no  notice  was  taken  of  that  circumstance  io  the 
argument  or  judgment;  nor  could  it  have  been  effectually  taken ; 
because,  if  the  plaintiff  was  rateable  for  the  lot,  he  would  of  course 
have  some  rateable  property  wiihic  the  parish,  and  consequently 
his  action  of  trespass  could  not  be  maintainable.  In  the  case  of 
The  King  v.  St.  Agnes,  the  party  was  entitled  to  toll  and  farm 
tin ;  which  arc  stated  to  be  certain  portions  of  tlie  tin  gotten;  In 
tlic  case  of  the  Baptist  Mill  Company,  the  party  was  entitled  to  a 
definite  portion  of  the  calamine  stone  found  or  gotten  within  his 
district.  In  the  present  case,  the  rights  of  the  parties  rated,  who 
are  the  appellants,  and  those  of  the  persons  by  whom  the  mines 
are  worked,  depend  upon  the  terms  of  a  written  contract ;  a  lease, 
by  the  terms  whereof  the  appellants  have  demised  to  others  the 
whole  of  their  mines  and  veins  of  lead  and  lead  ore ;  and  therefore 
they  cannot  be  said  to  be  the  occupiers  of  any  part,  unleaa  the 
render  or  reservation  of  one  fifth  part  of  the  lead  to  be  smelted 
from  the  ore  raised  from  the  mines  can  operate  as  an  exception 
of  a  portion  of  the  mines,  or  of  the  ore  raised  from  them.  A  re- 
servation  of  a  part  of  a  thing  Remised  cannot  properly  operate  as 
Lit  47  lu"  a  render,  and  it  may  be  admitted  that  it  operates  as  an  excep-- 
HSa.  tton.(i/)    But  this  is  not  a  reservation  of  any  part  of  the  thing- 
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demised,  it  is  not  a  reservation  of  any  port  of  the  ore,  or  of  tbe 
mineral,  in  its  natural  or  priaiitive«tate ;  but  of  something  of  a 

3aalitv»  flame,  and  character  entirely  difierent ;  of  a  metal,  pro- 
need  from  that  mineral  by  the  laborious  and  expensive  process 
of/melting,  in  which  the  native  mineral  is  mixed  with  another 
matter,  viz.  with  coal  or  charcoal ;  and  by  the  effect  of  fire  upon 
both,  a  metal  is  obtained,  which  is  to  be  considered,  for  this  pur- 
pose at  least,  as  entirely  different  from  either  of  the  two,  and 
rather  as  a  manufacture  of  art  and  labour,  resulting  from  the  use 
and  application  of  these  materials,  than  the  original  earth  itself. 
This  lease  puts  the  parties  unequivocally  in  the  character  of 
landlords  and  tenants.  The  reasons  upon  which  the  Court  relied 
in  The  Kinjg  v.  The  Bapiut  Miil  Company  do  not  apply  to  this 
case ;  but  it  is  brought  substantially  within  the  principle  of  the 
case  of  The  King'w,  The  Bishop  of  Rochester,  (a)  For  these  (a)^n/e,p1.SS7. 
reasons,  we  are  of  opinion  that  the  appellants  were  not  liable  to 
be  rated  for  the  lead  rendered  to  them  under  the  lease,  and,  con- 
sequently, that  the  order  of  Sessions  must  be  quashed,  and  the 
rate  amended  by  striking  out  this  part  of  it.  There  was  another 
case  against  the  same  parties  in  respect  of  duty  lead,  payable  to 
tbem-nnder  the  same  circumstances,  in  the  township  of  Milibecks^ 
upon  whidi  the  same  judgment  must  be  given. 

237.  Rex  Y.  Bell,  T.T.56G.S.  5  M.S^S.  221 — Upon  appeal  Thelesweof    . 
by  Bell  against  a  rate  made  for  the  relief  of  the  poor  of  the  market  tolls  in 
township  of  C,  the   Sessions  confirmed  the  rate,  subject,  &c.  ^•'  t^th«" 
The  Earl  of  Egremont  is  lord  of  the  manor  of  C,  and  owner  of  ^jf^,  ^ 
the  soil  of  the  streets  of  C.     He  or  his  lessees  have  from  time  rateable  to  the 
immeniorial  collected  and  received  certain  tolls  of  com  sold  in  poor  io  mpect 
the  market ;  the  toll  has  however  been  collected  at  the  commence-  ^^  ^'*  Qcc^-^ 
meat  of  the  market  out  of  every  sack  brought  and  exposed  for  P*"*^^  thereof. 
sale.    The  Earl  or  his  lessees  also  received  payment  for  stallage 
there  from  persons  using  stalls  and  exposing  upon  them  such 
tlungs  for  sale  as  are  usually  sold  on  stalls,  and  the  Earl  or  his 
leaieet  take  the   sweepings  of  the  streets.    The  market  is  a 
market  by  prescription,  and  is  holden  in  the  public  street  and 
highway  m  the  town  of  C,  where  the  sacks  of  corn  are  set  down 
for  sale  and  the  tolls  are  there  taken.    The  tolls  of  corn  are  a 
handful  out  of  each  sack  ;  Bell  is  the  present  lessee  of  them  and 
pays  yearly  a  rent  of  5(V.  to  the  Earl,  and  as  such  lessee  takes 
the  tolls  of  com  in  the  market,  but  he  is  not  an  inhabitant  of  the 
township  of  C,  nor  possessed  of  any  property  within  it  except 
these  tolls ;  the  tolls  yield  an  annual  profit.    BeU  is  rated  in  the 
assesament  for  the  relief  of  the  poor  of  C.  as  follows  :  ''  David 
^^BdL^  corn  tolls,  15«."     He  is  not  lessee  of  the  stallage,  nor  of 
the  sweepings  of  the  market,  which  are  rented  by  other  persons 
who  are  severally  rated  for  them  to  the  relief  of  the  poor  in  the 
same  rate.    The  question  is  whether  BeU  is  rateable  in  respect  of 
these  tolls  ?  —  Lord  Ellenborougm  C  J.     I  cannot  say  upon 
this  statement  that  the  appellant  is  an  occupier  of  land.    Would 
he  not  be  equally  entitled  to  the  toll  although  the  sacks  were  not 
set  down  in  the  market,  but  were  upheld  on  the  shoulders  of 
tho^  who  exposed  the  com  for  sale  ?    There  is  nothing  to  give 
this  toll  a  coiporeal  quality.  —  Baylet  J.    BeU  is  assessed  in  the 
rate  for  com  toils,  which,  it  is  plain  from  the  statement  of  the 
case,  were  mere  market  tolls,  and  not  incident  to  the  soil.    Iti 
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Heddy  V.  fVMmue  the  distinction  is  well  taken^  for  it  is  said  if 
the  kii^  grant  a  fair  or  markeS  with  toll  certain  to  one  and  hu 
heirs  to  be  holden  in  land  which  is  hotoix^^Englisk^  and  tiie 
grantee  die,  the  heir  at  common  law  shall  have  the  market  and 
the  toll,  but  the  younger  son  shall  have  the  stallage  and  pickan 
with  the  soil  by  the  custom.  —  Holroyd  J.  These  tolls  would 
be  equally  payable  if  the  soil  had  belonged  to  another.  --^  Order 
quashed. 

The  HvU  Dock       288.  Rex  v.  HuU  Dock  Company,  M.  T.  51  G.  3.  5  M.  S^  S.  894. 

Company  were   —  ^  j^^^q  ^^  mnje  for  the  relief  ^f  the  poor  of  the  parish  of  S.9 

r»wS*^  iV"  ""  ^**'^**  ^^®  ^^^^  company  at  Kingston-upon-HuU  were  thus 
toDm^  duties,  rated :  Dock  Company,  Dock  and  wharf  22  lO/.  —  186^  I9if.  4^ 
received  by  Upon  appeal  the  rate  was  confirmed,  subject,  &c^  By  stat.  14  G. 9. 
virtue  of  statute  Cm  56,,  intituled,  An  act  for  making  and  establishing  public  quays  or 
MS'^*^^'  ^^""^s  *'  Kingston^upon-HuU^  for  the  bettef  securing  His  Ma- 
^|J^*^2JJJ  the  J^^y*  revenues  of  customs,  and  for  the  benefit  of  commerce  in 
«cp^diture  in  ^^^  port  of  K.;  for  making  a  basin  or  dock,  with  reservoirs,  sluices^ 
repairs  during  roads  and  Other  works  for  the  accommodation  of  vessels  using  the 
the  period  for  said  port,  &c. :  by  sect.  15.  the  dock  company  were  empowered 
which  the  rate  m^j  required  to  make  a  basin  or  dock,  and  also  a  quay  or  wharf, 
oeeded  the  ^^'  ^^  Other  works  therein  mentioned,  for  the  general  benefit  of 
amount  of  the  shipping,  and  of  the  trade  and  commerce  of  the  said  port^  By 
duties  raceiyed.  sect.  22.  it  was  enacted,  that  the  company  should  at  all  times  well 

and  sufficiently  repair,  maintain,  support,  and  cleanse  the  basin  or 
dock,  and  the  quay  or  wharf,  and  other  the  works.  By  the  4Qd 
and  45th  sections,  certain  rates  or  duties  on  ships  lading  or 
unlading  goods  within  the  port,  and  certain  whaHage  rates  oa 
goods  which  should  be  landed  on  the  quay  were  granted  to  the 
company ;  besides  the  emoluments  arising  from  the  dock  dues» 
the  company  derive  considerable  emoluments  from  the  rent  of 
warehouses  which  they  have  erected,  agreeably  to  the  directions 
of  the  act.  The  warehouses  are  situate  in  the  town  of  H,  and 
not  within  the  parish  of  S. ;  two  third  parts  of  the  dock  are 
situate  within  the  parishes  of  the  Holy  Trinily  and  St*  Marji  in 
//«//,  and  the  remaining  third  is  in  the  parish  of  S.  In  1814  the 
dock  company  resolved  to  take  down  and  rebuild  the  look  and 
entrance-basin  and  side-walls  of  the  dock.  They  acted  under  the 
advice  of  their  engineer,  who  judging  the  dock  to  be  in  a  bad 
state,  directed  a  general  repair.  On  the  2d  May  1814,  the  thipa 
were  removed  out  of  the  dock,  and  .the  execution  of  the  works 
commenced,  and  continued  until  the  81st  December  last.  -The 
expenditure  of  the  company  in  respect  of  these  works,  from  the 
20th  September  (being  the  day  when  the  rate  was  made  to  com* 
mence )  to  the  8l6t  December  following  amounted  to  5488^  15r*  Stf., 
and  the  receipts  of  the  company  in  respect  of  the  duties  aad 
wharfage  rates  during  the  same  period  amounted  only  to  996SL 
ISs,  ItL  The  further  estimated  expenditure  of  the  company  in 
respect  of  the  works,  from  the  81st  December  to  the  20th  Mmnk 
(when  the  six  months  for  which  the  rate  was  made  would expive») 
would  be  1198/.  Is,  4</.,  and  the  receipts  of  the  company  in 
respect  of  the  duties  and  wharfage  rates  would  be  97/*  only.  The 
chief  part  of  the  expence  was  incurred  in  respect  of  the  lock 
and  the  entrance-basm,  which  are  situate  in  the  town  of  HMf  hot 
are  essentially  necessary  to  that  part  of  the  dock  which  is  aitvat^ 
ia  S,    From  the  time  of  passing  the  act  to  the  nsaking  of  the 
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rate  in  question,  the  parishioners  of  S.  have,  in  assessing  the  dock 
company  to  the  poor  rate,  annually  made  a  deduction  of  the  com* 
pany's  expenditure  in  respect  of  the  ordinary  repairs  of  the  dock, 
from  the  gross  annual  amount  of  the  company's  duties  and  wharf-« 
age  rates.    The  sums  stated  in  the  account  of  expences  were  all 
necessarily  expended  in  making  the  repairs  in  question,  and  pro-i 
Tided  the  dock  company  i^  entitled  to  oeduct  the  same  from  their 
gross  receipts,  there  are  not  any  net  proceeds  whatever  for  the 
use  of  the  company*     The  company  aid  not,  in  consequence  of 
the  rebuilding  of  the  lock  and  entrance-basin,  become  entitled  to 
any  greater  or  other  duties  or  wharfage  rates  than  they  were  before 
entitled  to*    The  question  for  the  opinion  of  the  Court  was. 
Whether  the  company  were  liable  to  be  rated  for  the  six  months 
lor  which  the  rate  was  made  ?  —  Lord  Ellenborouoh  C.  J. 
The  act  of  parliament  does  not  require  the  company  to  make  a 
diyidend  at  all  events,  nor  does  it  say,  that  they  shall  divide  to 
the  extreme  limit  of  the  monies  received.    Suppose  an  application 
to  be  made  to  this  Court  for  a  mandamus  to  compel  the  company 
to  make  a  dividend  of  the  whole  balance  in  their  hands,  if  the 
company  were  able  to  show  that  the  expence  of  the  necessary 
lepaurs  of  the  basin  for  the  ensuing  year  would  be  likely  to  absorb 
the  whole  or  the  greater  part  of  this  balance,  would  the  Court 
grant,  audi  a  mandamus  ?  And  if  the  company  were  in  any  year 
to  do  so  improvident  an  act,  as  to  make  a  dividend  to  the  uttermost 
penny,  not  reserving  any  thing  for  prospective  demands :  as  there 
u  a  provision  in  the  act  (a)  enabling  them  to  make  calls  from  the  (a)  Sect.  37. 
proprietors  for  the  necessary  purposes  of  the  act,  the  consequence 
would  be,  that  instead  of  receiving  out  of  the  funds  in  hand, 
sufficient  means  to  cover  these  expences,  they  must  call  upon  the 
proprietors  to  refund  what  they  had  improvidently  distributed 
among  them.    The  language  of  the  act  is,  *'  That  the  company 
**  shall  have  power  to  make  such  ctdls  of  money  from  the  pro- 
*<  prietors  of  shares,  to  defray  the  expences  of,  or  carry  on  the 
**  wm'ks  authorized  by  the  act,  as  they  from  time  to  time  shall 
^.<  find  wanting  and  necessary  for  those  purposes."     So  that  the 
company  may  call  upon  the  proprietors  of  shares  to  refund  what 
they  have  received.  There  is  no  question  as  to  the  rateability  of  this 
property ;  it  has  very  properly  been  admitted  that  it  is  rateable. 
Ihe  question  thereu>re  is.  Whether  a  rate  can  be  imposed  in 
respect  of  property  which  is  generally  rateable,  but  the  profits 
of  which,  owing  to  certain  incidental  and  necessary  expences, 
have  been  for  a  time  exhausted  ?  As  to  which  it  is  to  be  observed, 
that  a  rate  is  not  always  imposed  on  property  in  the  particular 
year  in  which  it  makes  a  productive  return,  for  if  that  were  so, 
there  could  be  no  rate  in  respect  of  saleable  underwoods  and  the 
like  prcmerty,  which  are  productive  only  after  a  series  of  years, 
e^Lcept  m  those  years  in  whigh  the  profits  arose.    But  in  the  case 
cijRex  v.  Mirfieid  (b)  it  was  decided,  afler  much  consideration,  that  a)AnUf^\.22S, 
saleable  underwoods  werjs  rateable  annually,  in  proportion  to  their 
ialiie»  though  they  should  happen  not  to  be  cut  down  more  than 
once  in  21   years.    In  the  present  case  the  company  have  no 
money  in  hand,  but  they  have  a  property  which,  upon  an  average, 
is  productive^    To  hold  that  in  eveiy  case  where  property  is  rate- 
abb,  an  account  is  to  be  taken,  for  the  particular  period  iw  which 
the  rate  is  imposed,  of  the  precise  amount  of  its  productivenessy  and 
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that,'  if  there  is  the  smallest  decrease,  the  rate  is  to  be  reduced 
pro  tanio,  would  in  my  judgment  be  infinitely  inconvenient* 
£very  house  must  then  have  its  separate  assessment,  in  order  io 
let  in  the  particular  deductions  belonging  to  each  ;  and  this  mode 
of  assessment  would  be  open  to  every  species  of  fraud,  because 
the  largest  deductions  would  be  attempted  to  be  thrown  on 
periods  of  the  greatest  pressure;    It  appears  to  me  that  this  rate 
IS  well  imposed,  and  that  the  average  profits  of  the  company  are 
not  liable  to  be  merged  in  the  partial  expenditure  of  any  parti- 
cular period.    I  think,  therefore,  this  order  ought  to  be  confirmed. 
—  Bayley  J.     I  agree  that  this  rate  is  well  imposed ;  the  case 
does  not  state  that  this  property,  commtfnt^ii^  annis,  h  not  productive 
of  profit,  but  only,  that  during  this  particular  period  it  was  not 
profitable.    It  appears  that  the  company  are  in  possession  of  pro- 
perty which  is  prima  jacie  rateable ;  the  rate,  therefore,  is  wdl 
unposed,  unless  the  property  is  to  be  exempted  on  the  ground  of 
its  not  beinff  profitable  at  the  particular  period  for  which  the 
assessment  is  made;  as  to  which   Rex  v.  -Mirfield  is  a  clear 
authoritv  that  the  principle  which  is  to  govern  is,  whether  it  be 
profitable  communidus  annis  ?  —  Abbott  J.    It  has  been  admitted 
that  the  company  is  in  possession  of  property  which  is  rateable 
generally,'  and  this  property  is  of  considerable  annual  value ;  I' 
think  the  company  cannot  relieve  themselves  from  this  rate  by 
showing,  that,  on  occasion  of  some  extraordinary  expenditure^ 
during  the  particular  period  for  which  the  rate  is  made,  that 
which  would  have  gone  to  the  account  of  profits  has  been  other- 
wise consumed  :  to  hold  to  any  such  rule  would,  in  my  opinion, 
be  productive  of  great  inconvenience ;  for  by  the  same  rule,  I 
know  not  what  answer  could  be  given  to  the  farmholder  or  house- 
holder if  they  were  to  claim  a  similar  exemption,  because  of  the 
extraordinary  expence  which  they  had  incurred  in  the  luainteD- 
ance  or*improvement  of  their  house  or  land.     Therefore,  as  it 
seems  to  me,  the  order  of  Sessions  must  be  confirmed ;  there  is 
not  any  question  before  us  as  to  the  quantum.  —  Holroyd  J.     I 
am  of  the  same  opinion  :  the  only  doubt  which  I  have  enter* 
taincd  has  been  on  sect.  22.,  which  obliges  the  company  fo  repair 
the  dock*  and  other  works ;   and    if,    under  that  section,  the 
specific  rates  had  been,  so  far  as  they  were  required,  appropri- 
ated to  that  purpose  only,  I  should  have  entertained  considerable 
doubt  whether  any  property  vested  in  the  trustees,  which  could- 
properly  be  made  the  subject  of  rate,  beyond  the  surplus  which 
might  happen  to  remain  in  their  hands,  afler  satisfying  the  ex- 
pences  attending  the  maintenance  and  repair  of  the  works.     But 
the  case  is  not  so  ;  for.  I  find,  by  the  42d  section,  the  duties  pay^' 
able  by  virtue  of  the  act  are  vested  in  the  company  as  their  own 
proper  monfes,  and  for  their  use,  in  consideration  of  the  expeneet 
incurred  by  them  in  making  and  maintaining  the  works;  and,  by 
the  53d  section,  they  are  to  take  an  account  annually,  and  de-' 
clare  what  dividend  shall  be  made ;  so  that  they  stand  in  the  same 
situation  with  any  other  canal  company.     If  so,   there  here  is 
property  which  is  productive  of  profit,  although  it  has  not  made' 
any  return  during  the  time  for  which  the  rate  is  made ;  but  it  i»' 
not  enough  to  exempt  property  from  being  rated,  to  show  that 
the  extraordinary  expences  of  a  particular  period  have  absorbed 
the  profits  of  that  period.  —  Order  of  Sessions  confirmed. 
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239^  Ilex  Y,.Ci}mpany  of  Proprieiers  qf  tk<  Calder  and  Hehble  Where  a  statute 
NmigaUon^  H.T.-5SG.S.  I  B.  S;  A.  26^.  — Upon,  hearing  the  empowered  the 
appeal  ef  the  company  of  Proprietors  of  the  Calder  and  HMle  propnetowofa 
Navigation,:  againiit  a  rate  made  for  the  relief  of  the  poor  of  the  ^J^  in  resMct 
township  of  ji,^  whereby  the  said  company  stood  rated  as  fol-  of  vessels  navi- 

]owS2— *  gating  the  same, 

.  The   compaay   of   proprietors  of   the   Calder  and  and  expressly 

Heb6le  Navigation,  for  land  occupied  by  the  canal     £    s.   d.  exempted  such 

lui  r  *r  -^^  rates  from  the 

RimI  banks -  -     5     0     0  payment  of  all 

House  of  lock-keeper,  and  garden  occupied  there-  taxes,  rates,  &c. 

with  ....  .  .  .  -0  10     0  itwasholden 

The  Sessions  confirmed  the  rate,  subject  to  the  opinion  of  this  ^'^  ^  ^^ 
Court,  upon  the  following  case :  By  an  act  passed  in  the  ninth  «»up»«iby  the 
year  of  the  reign  of  His  late  Majesty  relating  to  the  said  ha-r  thereby  ex- 
vieatioQ,  the  said  company  of  proprietors  were  .empowered  to  emptedfrom 
tase  rates  and  duties  in  respect  of  vessels  navigating  the  canaly  poor's  rate. 
and.  it.  was  tliereby  enacted  tliat  the  said  rates  or  duties  should  at 
all  times  thereafter,  be  exempted  from  the  payment  of  any  taxes, 
ratesy  assessments  or  impositions  whatsoever,  any  law  or  statute 
made  or.  to  be  made  to  the  contrary  thereof  notwithstanding  ;  but 
the  act  did  not  contain  any  express  exemption  of  land  taken  by 
the  company  for  the  purpose  of  the  navigation  from  the  payment 
of  rates  and  taxes  as  land.  The  quantity  of  land  within  the 
townslup  of  A.f  taken  by  the  proprietors  of  the  navigation  by 
yirtiie  of  the  powers  given  them  by  the  act  for  that  purpose,  and 
upon  which  they  made  a  lock  and  a  cut,  or  canal  and  banks  te 
the  same,,  was  about  six  acres,  and  of  the  full  value  of  10^ 
per  omitim,  if  occupied  in  like  manner  as  the  other  lands  within 
that  township.  Before  the  land  was  so  taken  by  the  proprietors  it 
was  rated  and  assessed  as  other  lands  within  the  township,  to  the 
poor  and  other  rates.  The  proprietors  built  a  lock-house  upon 
pan  of  the  lands,  and  the  same  was  occupied  by  their  lock-keeper, 
together  with  other  parts  of  the  land,  as  a  garden  to  the  house, 
and  for  which  house  and  garden  the  company  agreed  to  pay  a 
propoition  of  the  rate,  resisting  only  the  rate  upon  the  land  co- 
vered with,  water,  and  that  which  was  used  merely  for  a  towing- 
path  and  banks,  ^om  which  the  proprietors  derived  no  other  emo- 
lument than  the  rates  and  duties.  The  Sessions,  being  of  opinion 
that  notwithstanding  the  exception  the  said  company  of  proprie- 
tors were  liable  to  be  rated  and  assessed  to  the  relief  of  the  poor 
for  the  land  in  question,  as  land,  confirmed  the  rate.  —  Lord 
£i«LKNBOROUGH  CJ.  The  circumstance  of  this  property  not 
haying  been  rated  for  so  long  a  period  has  considerable  weight  in 
inducing  me  to  conclude  that  it  is  not  rateable.  The  question  is 
upon  the  construction  of  the  particular  terms  used  by  the  legis- 
lature in  this  act  of  parliament.  The  rates  and  duties  are  thereby 
exempted  from  the  payment  of  any  taxes,  rates,  assessments,  or 
in^oaitions  whatsoever.  In  respect  of  what  were  those  rates  and 
duties  then  received?  They  were  received  in  respect  of  the 
land,,  of  the  manual  labour,  and  of  the  stowage  of  the  vessels  in 
wliich  goods  were  transported.  By  estimating  the  value  of  these 
component  parts,  you  form  cumulatively  the  value  of  the  rates  and. 
duties.  When  the  legislature,  therefore,  exempts  those  which  are 
the  aggregate,  it  must  have  intended  to  have  exempted  the  com* 
pooent  parts,  of  which  the  land  (which  la  here  rated)  is  on««    Vv 
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tBe  Leeds  and  Liverpool  canal  act,  there  was  a  special  exenuption. 
There  the  lemlature-  made  use  of  plain  and  unequivocal  lan- 
guage ;  and  if  such  had  been  found  in  this  act  they  could  not 
have  been  misunderstood  ;  but  there  are  no  such  words,  and  there- 
fore it  seems  to  me  that  the  rates  and  duties  being  exempted, 
there  is  nothing  lefl  for  which  the  company  can  be  rateable,  and 
that  this  order  of  Sessions  must  be  quashed.  -^  Batlet  J.  I  own 
that  I  have  felt  great  difficulty  in  the  course  of  this  argument,  and 
even  now  my  mind  is  not  fully  settled  upon  the  point.  The  ques- 
tion arises  upon  the  efiect  of  tliis  exemption.  When  the  act 
passed,  it  was  supposed  that  tolls  were  eo  nomine  rateable ;  that 
has  indeed  been  since  found  to  be  inaccurate^  but  they  were  then 
considered  to  be  rateable  to  the  full  extent  of  their  value,  and  in 
the  place  where  they  were  collected,  which  was  productive  of 
great  injustice.  The  impression  on  my  mind  was,  that  the  legis- 
lature meant  by  this  exemption  only  to  prevent  the  company  from 
being  rated  for  the  tolls  eo  nomine^  and  in  the  place  where  they 
were  collected,  but  not  to  exempt  them  generally  from  the  poor 
rate,  and  if  that  had  been  so,  then  the  most  convenient  standard 
for  estimating  the  rate  would  be  the  value  of  the  land  before  it 
had  been  converted  into  a  canal,  which  is  the  standard  adopted  by 
the  Sessions  in  this  case.  But  inasmuch  as  the  canal  m  for  the 
public  good,  and  not  merely  for  the  private  benefit  of  in^viduals, 
it  is  possible  the  legislature  may  have  intended  to  give  this  gene- 
ral exemption,  and  the  construction  derives  considerable  force 
from  the  special  words  of  the  exemption  in  the  Leeds  and  Liver^ 
pool  canal  act.  For  it  would  not  have  been  necessary  to  have 
mtroduced  such  words  in  that  act,  if  without  them  the  same  con- 
struction would  have  obtained.  It  may  be  just  that  the  proper^ 
in  this  case  should  continue  subject  to  the  rate,  but  I  incline  to 
think,  that  for  this  purpose  express  words  in  the  exemption  are 
necessary.  —  Abbott  J.  I  am  also  of  opinion  that  the  order  of 
Sessions  should  be  quashed.  It  appears  that  the  rates  and  duties 
form  the  only  profits  arising  out  of  the  land.  These  the  legisla- 
ture has  expressly  exempted  from  the  payment  of  the  poor  rates, 
and  the  only  profit  of  the  land  being  exempted,  it  would  be  a 
strong  thing  to  say  that  the  land  itself  should  still  continue  sub- 
ject to  the  rate.  At  the  time  of  passing  this  act,  tolls  were  con- 
sidered eo  nomine  rateable ;  but  I  can  find  no  instance  in  which 
the  tolls  having  been  rated,  the  land  has  also  been  rated  in 
respect  of  any  other  profit.    The  oldest  case  upon  this  subject, 

(a)i^n/e,pl.i40.  18  the  case  o£  Rexv.  Wickham  Market  (a),  ^ere  the  market- 
place was  the  thing  rateable,  and  the  tolls  were  the  measure  of  its 
value.    The  rate,  however,  in  that  case  was  imposed  upoa  the 

{b)Anu,plnQ.   tolls.      In   Rex  v.  Cardington  ^5),    the  rate  was  also  impoaed 

upon  the  tolls,  although  the  sluice  where  they  were  received  was 
the  property  rateable ;  then  if,  as  appears  from  these  cases,  bj 
the  word  tolls  may  be  meant  the  thing  in  respect  of  which  ^he 
tolls  are  received,  the  exemption  of  tolls  by  ti|e  legislature  must^ 
be  considered  as  an  exemption  of  that  in  respect  of  whidi  they^' 
are  receivable.  That  in  this  case  is  the  land,  and  I  therefore  thinr-^ 
that  the  land  b  exempted  from  the  rate.  -—  Holrotd  J.     I  am  oiC 
the  same  opinion.  A  rate  on  fand  is,  in  effect,  a  rate  on  the  proil^ 
of  the  land,  for  where  there  are  no  profits,  there  is  no  benefieik^i 
•occupation ;  now  the  rates  and  duties  being  exempted  in  ths^ 
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casCf  and  there  being  no  other  profits  of  the  lahd,  I  think  the 
iand  itself  must  be  considered  as  exempted. — Order  of  Sessions 
quashed. 

240.  Rex  V.   Company/  of  Proprietors  of  the  Grand  Junction  A  canal  act  dU 
Canal,  H.  T.  58  G.  3.  1  ^.  <?•  A.  289.  —  The  company  of  proprie-  '•«^t«l  that  the 
tors  of  the  Grand  Junction  Canal  appended  against  a  rate  made  ^"^J'ul    ^^ 
on  the  6th  of  June  last,  for  the  reh'ef  of  the  poor  of  the  parish  of  for'iii  jands 
H.    Tlie  Court  of  Quarter  Sessions   confirmed  the  rate,   sub-  and  buildings 
ject,  Ac,     The  company  are  by  the  said  rate,  rated  ^*  for  their  in  the  same 
"  canal*'  at  the  sum  of  1250/.     The  canal  occupies  eleven  acres  proportion  as 
and  a  half  of  land,  extending  two  miles  and  a  half  in  length,  in  the  bJliWilT^r  h  *^ 
said  parish.     The  annual  vmue  of  land  lying  near  the  canal  in  the  „^y  thcMunc*^ 
said  parish,  is  2/.  per  acre.   This  case  depends  on  the  construction  and  as  the  same 
of  statute  34  G.  3.  c.  24.  §  19.,  and  36  G.  3.  c.  25.  §  7«    The  ques-  would  be  rate- 
tion  for  the  opinion  of  the  Court  of  King's  Bench  is,  Whether  the  «*>!«  if  they 
land  tised  for  the  canal  is  to  be  assessed  at  the  same  rate  as  the  ^^^^  ^f^^- 
adjacent  lands;  or  whether  the  profits  derived  from  the  tolls  are  JuaUin  thei7*' 
to  be  included  in  its  rateable  value?  If  the  Court  of  King's  Bench  natural  capa- 
are  of  opinion  that  the  land  so  used  is  to  be  assessed  at  the  same  city,  and  a  sub- 
rate  as  ttie  adjacent  lands,  then  the  rate  is  to  be  amended  by  in-  sequent  act 
serting  ihp  sum  of  22/.  10*.  instead  of  1250/.,  otherwise  the-  rate  ^t^^^*]?/^^^ 
to  stand.    The  following  were  the  sections  of  the  acts  of  parlia-  "ems"upon  the 
ment  referred  to  in  the  case  34  G.  3.  c.  24.  (19.     **  And  be  it  personal  estate 
**  further  enacted,  that  the  said  company  of  proprietors  shall  from  of  the  company 
**  time  to  time  be  rated  to  all  parliamentary  and  parochial  taxes  should  be  assess- 
"  and  assessments,  for  and  in  respect  of  the  lands  and  grounds  ^  |"  «?very 
**  already  purchased  or  taken,  or  to  be  purchased  or  taken,  and  J^]on"o^the 
''all  warehouses  or  other  buildings  to  be  erected  by  the  said  lengtiiofthc 
"  company  of  proprietors  in  pursuance  of  the  said  recited  act  and  canal  in  such 
"  this  act,  in  tne  proportion  as  other  lands,  grounds,  and  build-  parish  -.    Held, 
**  ings  lying  near  the  same,  are  or  shall  be  rated,  and  as  the  same  ^^'  ****;  ^^i-^bl 
"  lands,  grounds,  and  buildings  so  purchased  or  taken,  or  to  be  {^5^^!^  for 
'«  purchased  or  taken,  and  erected,  would  be  rateable  in  case  the  their  lands,  &c. 
''  same  were  the  property  of  individuals  in  their  natural  capacity."  only  at  the 
36  O.  3.  c.  25.  §  7.    "  And  be  it  further  enacted,  that  all  parochial  same  value  as 
**  nit^  and  assessments,  which  shall  or  may  at  any  time  be  laid,  as-  ®^^  adjacent 
"  sessedy  or  imposed  upon  the  rates  and  personal  estate  of  the  said  ^"ordinir  to' 
'*  company  of  proprietors,  shall  be  laid,  assessed,  or  imposed  in  each  the  improved 
'*  parish,  township,  hamlet,  or  place  respectively*  in  proportion  to  the  value  derived 
"  length  of  the  said  canal  and  cuts  respectively  in  such  respective  ''rom  the  land 
"  parish,  township,  hamlet,  or  place,  and  not  otherwise."  —  Lord  ^"8  "se<l  for 
ELLKNBoaouGH  C.  J.     It  is  not  necessary  to  hear  the  other  side.  ^^^  ^nnx!^  ^ 
It  appears  to  me  that  the  two  acts  were  made  for  distinct  pur- 
posed   The  first  act  directs,  that  the  company  shall  be  rated  for 
and  in  respect  of  their  lands  in  the  same  proportion  as  other  lands 
near  the  same,  and  as  the  same  would  be  rateable  in  case  they 
weiv  the  property  of  individuals  in  their  natural  capacity ;  by 
winch  I  understand  that  they  are  to  be  rated  as  other  lands  would 
be»  supposing  them  not  to  be  applied  to  the  purposes  of  the  canal, 
but  to  nave  remained  in  the  hands  of  individual  farmers  for  the 
ordniary  purposes  of  agriculture,  and  not  possessing  any  artificial 
tdue.     Then  comes  the  second  act,  which  provides  how  the  com- 
pany are  to  be  rated  in  the  different  parishes  through  which  their 
cknal  runs.    By  the  7th  section,  all  rates  arc  to  be  levied  in  pro- 
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portioo  to  the  length  of  the  canal  in  each  parish.  That  act,  diere* 
ibre,  ooly  directs  and  regulates  the  division  between  the  parisfao. 
Construing,  therefore,  the  34  G.  3.  c.  24'.  §  19.   by  itself,  it »  per- 
fectly intelligible,  and  directs  the  land  to  be  rated  according  to 
its  natural  and  not  its  artificial  value.      The  S6  G.3.  c.25.  j7. 
merely  regulates  the  proportions  of  the   rates  where  there  are 
more  parishes  than  one.     In  this  view  of  the  two  acts  they  are  oot 
contradictory  to  each  other,  and  the  plain  and  obvious  codcIquod 
from  them  both  is,  that  the  company  are  not  liable  to  the  pretest 
rate.  —  Bayley  J.     The  company  in  this  case  are  only  rateable 
under  43  Eliz.  as  occupiers  of  lauds,  tenements,  and  hereditaiiieots. 
The  first  act  prescribes  a  plain  mode  of  rating ;  it  imposei  a  rate 
not  according  to  the  improved  value  of  the  land  created  by  the 
tolls,  but  according  to  its  value  when  first  taken  for  the  puiposesof 
the  canal.     If  this  were  not  so,  there  are  words  in  this  act  whicfa 
could  not  have  found  a  place  there.     The  lands  are  to  be  rated  as 
other  lands  lying  near  the  same,  not  in  the  same  parish,  but  oear; 
so  as  to  give  the  mean  value  of  the  adjacent  lands.     It  has  been 
argued,  that  the  legislature  only  meant  to  regulate  the  proportion 
in  which  the  canal  was  to  be  rated  to  the  other  lands  adjaceDt;as 
for  instance,  that  if  those  lands  were  charged  at  three  /burtha  of 
their  rack-rent,  then  the  canal  also  was  to  be  three  faalths  of  its 
value,  and  so  on  in  any  other  case.    Now  it  would  have  been  quite 
useless  to  have  introduced  a  special  provision  to  that  effisct;  for 
in  all  cases  that  mode  must  be  adoptea.   The  legislature,  therefore, 
could  not  have  had  that  meaning  in  framing  the  clause.     It  does 
not,  however,  stop  there,  but  directs  that  the  land  is  to  be  nted 
as  it  would  be  if  the  property  of  individuals  in  their  natural  capa- 
city.    That  is  to  be  construed  thus,  that  the  land  is  to  be  rated  as 
if  it  had  never  been  appropriated  to  the  canal,  but  had  remained 
unappropriated  in  the  hands  of  individuals.     In  that  case  there 
would  have  been  no  improved  value  arising  from  the  tolls.    The 
second  act  only  apportions  the  rate  between  the  different  pariihes, 
and  does  not  vary  the  extent  of  the  company's  liability.     On  the 
whole,  therefore,  I  am  clearly  of  opinion,  that  this  rate  cannot  be 
supported  to  the  extent  claimed,  but  that  it  must  be  amended,  by 
reducing  it  to  the  smaller  sum  stated  in  the  case.  —  Abbott  J. 
I  am  also  of  opinion  that  this  rate  ought  not  to  stand,  but  that  it 
should  be  amended  by  inserting  the  £um  of  22L  lOt.    This  case 
arises  out  of  a  rate  imposed  in  terms  upon  the  canal ;  for  the  com- 
pany, as  is  stated  in  the  case,  are  rated  for  their  canal.  This  qaei- 
tion  has  been  argued  upon  the  construction  of  the  34  G.  3.  e.S5. 
§  19.,  the  language  of  which  is  perhaps  not  free  from  ambiguity, 
and  which  is  somewhat  further  obscured  by  the  subsequent  act  of 
36  G.  3.  c.  25.  §7'     I  am  of  opinion  that  the  true  constructton  is 
that  which  has  already  been  adopted  by  the  Court,  and  the  rea- 
sons for  which  have  been  so  clearly  given  by  my  brother  Boyiey* 
I  may,  however,  in  addition  to  what  has  already  fallen  from  die 
Court,  be  permitted  to  observe  on  some  circumstances  which  are 
in  favour  of  that  construction.     By  the  act  the  company  have  a 
power  of  taking  land  for  reservoirs  ;  now  in  that  state  the  land  ia 
wholly  unproductive.     If  the  company,  notwithstanding  that,  are 
rated  for  it  as  land,  there  seems  good  reason  for  the  legislature  to 
exempt  them  from  paying  to  the  full  extent  of  the  tolls  oa  tbe 
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other  pafts  of  the  canal ;  for  otherwise  there  would  be  this  injus- 
tice done  to  them,  that  where  there  was  no  profit  there  they 
should  still  be  rated,  and  where  there  was  considerable  profit 
there  should  be  no  diminution  of  their  burthen.  But,  secondly, 
this  was  a  scheme  which  might  be  wholly  unproductive.  We  have 
all  seen,  in  passing  through  the  country,  many  instances  in  wliich 
similar  undertakings  have  failed,  cither  from  want  of  water  or  from 
a  change  in  the  circumstances  of  the  country  through  which  the 
proposed  line  of  canal  was  to  have  passed,  aud  the  legislature, 
therefore,  might  not  think  it  improper  to  insert  a  clause  in  a  canal 
act,  the  effect  of  which  would  be,  that  if  the  canal  were  not  per- 
fected, still  the  parishes  should  not  be  deprived  of  the  benefit  of 
the  land,  which  before  that  time  paid  rates  to  the  poor ;  and  that 
if  the  canal  were  perfected,  then  the  company  should  be  rated  for 
it  as  laud,  at  the  rate  at  which  the  land  was  estimated  before,  when 
it  was  only  subject  to  tillage.  It  is  said,  however,  that  the  36  G.3. 
authorises  a  different  construction,  but  it  must  be  recollected  that 
that  act  was  introduced  when  it  was  supposed  that  tolls  were  liable 
to  be  rated  eo  nomine^  and  it  might  be  the  object  of  the  company 
to  be  relieved  from  the  mode  of  rating  then  adopted  ;  they  might 
mean  to  say  that  the  rates  on  the  tolls  should  be  paid,  if  paid  at 
all,  not  alone  in  the  parish  where  they  were  collected,  but  rateable 
throughout  the  whole  length  of  the  canal.  But  I  think  that  this 
act  Idft  wholly  untouched  the  question  as  to  the  quantum  of  the 
rate.  There  is  another  objection  to  the  rate  as  it  at  present 
stands ;  this  is  a  rate  on  the  canal,  and  not  on  the  rates,  duties, 
and  personal  estate  of  the  company  as  provided  by  the  act,  and 
therefore  is  bad  in  point  of  form  :  it  would,  however,  be  still  open 
to  the  different  parishes  to  impose  rates  in  that  amended  form. 
But  I  think,  that  if  they  did,  still,  on  the  other  grounds  stated  by 
the  Court,  it  would  not  be  possible  for  them  ultimately  to  succeed. 
Upon  the  whole,  therefore,  I  am  of  opinion,  that  neither  of  the 
acts  referred  to,  have  the  effect  of  giving  validity  to  the  present 
rate.— Order  of  Sessions  amended,  by  reducing  the  rate  from 
1250Lto22/.  10^. 

241.  Rex  V.   Birmingham    Canal   Company y    E,  T,    59  G.  3.  Whereacan«l 
2  B.Sc  A.  570.^^  Upon  hearing  the  appeal  of  the  company  of  the  wasmadeunder 
proprietors  of  the  Birmingham  canal  navigations,  against  a  rate  ^^dh   ^  uin- 
niade  for  the  relief  of  the  poor  of  the  parish  of  Bushbury  and  ^  ^^  clause  as 
hamlet  of  Moseley,  in  the  county  of  Stqffbrdy  whereby  they  were  to  the  mode  of 
rated  for  their  houses,  lands,  locks,  towing-paths,  and  that  part  charging  it  to 
of  the  canal  lying  within  the  parish  of  Buskbury,  and  for  tolls  ^^^  parochial 
and   duties  arising  therefrom   at   the  sum  of  36/.  2s.  6d. ;    the  JJ,^  *r"canal 
Sessions  confirmed  the  rate,  subject  to  the  opinion  of  this  Court,  ^^  ^^^ 
on  the  following  case:    By  8G.3.  c.38.  a  power  was  given  of  under  the 
making  and  maintaining  a  navigable  canal  or  cut  from  Birming^  2S  O.  s.  c.  92. 
ham  to  Bilsionf  and  from  thence  to  Autherley  in  the  parish  of  ^^  ^  therein 
Bushbury,  there  to  communicate  with  the  canal,  making  between  ^^i^j^I^** 
the  rivers  Severn  and  Trent,  and  tlie  proprietors  were  incorpo-  special  manner, 
rated  by  the  name  of  the  Proprietors  of  the  Birmingham  Canal  and  these  two 
Navigation.     That  act  did  not  contain  any  provisions  or  clause  canals  were  in- 
relating  to  parochial  rates  or  charges.     By  23  G.3.  c.92.  the  pro-  corporated  by 
prietors  of  another  undertakmg  were  incorporated  by  the  name  of  ^^i^^^ii^ 
the  Company  of  the  Proprietors  of  the  Birmingham  and  Fazeley  provided  that 
Canal  Navigation.     And  by  that  act  it  was  enacted,  tliat  the  s^  ^\^dDJb^»KiK%^ 
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powen,  provi- 
sions, restric- 
tions, exemp- 
tions, &c. 
contained  in 
each  of  the  two 
former  acts, 
should  still  re- 
main distinct 
from  each  other, 
and  afterwards 
by  58G.3. 
C.19.,  reciting 
that  it  was  ex- 
pedient to  ex- 
tend one  system 
tf  management 
to  the  whole 
canal,  it  was 
enacted  "  That 
all  the  canals, 
&c.  so  made  as 
aforesaid, 
under  tlie 
former  acts,  or 
any  of  them, 
should  be 
deemed  part, 
parcel,  and 
member  of  the 
Birmingham 
Canal  Naviga- 
tion, and  be 
considered  as 
included  and 
governed  by  all 
the  clauses, 
Ac.  in  the 
23  &  24  G.  3. 
(save  and  except 
so  much  thereof 
as  related  to  the 
exemptions 
from  stamp 
duties  on  the 
quantum  of 
tolls  to  be  col- 
lected,) as  if 
the  same  had 
been  described 
in  the  23  G.  3. 
as  jtart  of  the 
works  to  be 
matle  and  done 
under,  and  by 
virtue  of  that 
act:**  It  was 
held  that  this 
provision  only 
incorporated 
these  canals,  &c. 
for  the  purpose 
of  management, 
and  that  it  did 
not  authorise 
f/te  CMiidJ  origi" 


qoD^pany  of  pr9prietQrs  should  from  time  to  time  be  rated  to  all 
parliamentarv  and  parochial  taxes,  rate«,  and  a^sessmentSi  for  or 
m  respect  of  the  lands  and  grounds  to  be  purchased  or  taken,  and 
all  warehouses  and  other  buildings  to  be  erected  by  the  said  com- 
pany of  proprietors  in  pursuance  of  this  act,  in  the  same  prapor- 
tioD  u  other  lands,  eroundsi  and  buildings  lying  near  the  same 
are  or  shall  be  rated.  By  24*  G.  S.  scss-  2.  c.  4.,  these  two  com- 
panies were  united  and  incorporated  together  into  one  body  cor- 
porate, by  the  name  of  the  Company  of  Proprietors  of  the  Bir* 
mingham  and  the  Birmingham  and  Fazeley  Canal  Kavigatioos. 
And  it  was  thereby  enacted,  that  none  of  the  clauses,  powers, 
provisions,  restrictions,  exemptions,  matters,  and  things  contained 
m  the  8  G.3.,  were  meant  or  intended,  or  should  be  deemedf 
adjudged,  or  taken  to  extend  to  the  navigable  canals  or  cuts,  or 
other  works  authorized  to  be  made  by  the  23  G.3.;  and  that  none 
of  the  clauses,  powers,  provisions,  restrictions,  exemptions,  mat- 
ters, and  things  contained  in  the  said  last-mentioned  act,  were 
meant  or  intended,  or  should  be  deemed,  adjudged,  or  taken  to 
extend  to  the  navigable  canal  or  cuts,  or  to  any  other  works 
authorized  to  be  made  by  the  8  G.  3.,  but  that  the  same  should 
be  and  remain  separate  and  distinct  from  each  other,  in  like 
manner  as  they  would  have  done  in  case  that  act  had  not  been 
made  or  the  said  respective  companies  had  not  been  united.  Sub- 
sequently to  this  period  several  other  acts  passed  relative  to  these 
canals,  by  one  of  which  their  name  of  incorporation  was  changed 
to  '<  The  Company  of  Proprietors  of  the  Birmingham  Canal  Navi- 
**  gations."  By  58  G.  3.  c.  19.  intituled,  <<  An  act  for  altering,  ex- 
<*  plaining,  and  amending  the  several  acts  of  parliament  passed 
''  relatini^  to  the  Birmingham  canal  navigations,  and  for  improving 
'<  the  said  canal  navigations ;"  afler  reciting  the  acts  of  toe  8th, 
9th,  23d,  24th,  25th,  46th,  51st,  and  55th  years  of  the  reign  of 
His  said  Majesty,  and  after  reciting,  that  in  pursuance  of  the  said 
recited  acts,  or  some  of  them,  the  company  of  proprietors  of  the 
Birmingham  canal  navigations  had  made  several  different  naviga- 
ble canals,  cuts,  and  communications ;  all  which  had  been  ascer- 
tained to  be  of  very  ereat  public  utility ;  and  that  doubts  had 
arisen,  and  then  existed,  whether  the  whole  and  every  part  o£  the 
canals  and  cuts  intended  to  be  comprised  under  the  name  of 
**  The  Birmingham  Canal  Navigations  **  had  been  duly  incorpo-r 
rated  therewith,  and  it  had  been  found  very  inconvenient  to  have 
different  acts  of  parliament,  applicable  for  the  same  purposes,  to 
different,  yet  intersecting  and  adjoining,  parts  of  the  said  Birming* 
ham  canal  navigations,  and  it  was  highly  expedient  to  extend  one 
system  of  management  to  the  whole  thereof,  in  such  way  as  to 
render  the  same  more  simple,  and  to  alter  such  parts  of  the  former 
system  as  were  by  experience  found  improper,  or  had  been  by 
circumstances  rendered  unavailing,  and  particularly  to  empower 
the  said  Company  of  Proprietors  of  the  Birmingham  Canal  Navi- 
gation to  contract,  by  the  year  or  otherwise,  with  the  owners  of 
iron  and  other  works,  situate  near  the  same,  for  the  tonnage  o£* 
raw  materials  carried  to  or  for  the  use  of  their  works,  along  th^ 
line  of  the  said  canal,  without  passing  a  lock,  which  would  b^  verjf 
desirable  for  the  owners  of  such  iron  and  other  works,  and  of  greaft- 
public  benclit ;  it  was  enacted,  that  from  and  aflcr  the  passing  of 
that  act,  all  the  canals,  collateral  cuts,  and  navigable  communi- 
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cations,  so  made  as  aforesaid,  by  the  Company  of  the  Proprietors  nally  mado 
of  the  Birmingham  Canal  Navigationsy  ander  and  by  virtue  of  all  under  the 
OP  any  of  the  said  recited  acts,  or  any  of  them,  shall  from  the  time  ^^'  *^ 
of  the  making  thereof  respectively  be  and  be  deemed  taken  and  JJiroci^  ttxct 
considered  to  be  as  part,  parcel,  and  member  of  the  Birmingham  in  the  special 
canal  navigations,  and  all  and  every  such  part  and  parts  of  the  said  manner  pointed 
canals,  collateral  cuts,  and  navigable  communications,  and  the  out  by  the 
lands,  buiJdings,  tenements,  and  hereditaments,  already  purchased  ^^  ^*  ^' 
or  taken  for  the  purposes  thereof,  by  virtue  and  in  pursuance  of 
the  powers  of  the  said  recited  acts,  or  any  of  them,  and  as  have 
not  been  already  declared  by  any  of  the  said  recited  acts  to  be 
considered  as  part  of  the  works  made  and  done  under  and  by  vir- 
tue of  the  said  recited  act  of  the  23  G.  3.,  shall  be  considered  to 
be  included  and  comprehended  in  and  governed  by  all  and  every 
of  the  clauses,  matters,  and  things  contained  in  tne  said  recited 
acts  of  the  23d  and  24th  of  the  King,  so  far  as  the  nature  and 
circumstances  of  the  case  will  admit,  save  and  except  so  much 
thereof  as  relates  to  the  exemptions  from  stamp  duties,  or  to  the 
quantum  of  rates  or  tolls  to  be  collected,  or  as  may  be  by  this  act, 
or  have  been  by  any  other  act  relating  to  the  said  Birmingham 
canal  navigations,  altered  or  repealed,  as  if  the  same  had  been  de- 
scribed in  the  said  recited  act  of  the  23  G.  3.  as  part  of  the  works 
to  be  made  and  done  under  and  by  virtue  of  that  act.    The  branch 
of  the  canal  navigations  made  under  the  powers  and  authorities 
contained  in  the  8G.3.  passes  a  short  distance  through  the  parii^ 
ofBuskdmr^f  and  the  junction  of  the  Birmingham  canal  with  the 
Siqfi^ardshire  and  Worcestershire  canal  is  at  Autherley^  in  the  said 
parish  of  Bushbury^  where  the  Company  of  Proprietors  have  a 
tol]4iouse,  at  which  part  of  the  rates  and  tolls  to  be  collected 
under  the  said  several  acts  of  parliaments,  and  particularly  the 
tolls  and  duties  on  boats  passing  from  Birmingham  to  Auiherley^ 
or  passing  from  any  intermediate  places  between  Birmingham  and 
Auiherley  to  Autherley  aforesaid,  became  due  and  are  payable, 
and  were  actually  paid  to  the  amount  of  the  sum  of  1734/.,  at 
whidi  the  said  Company  of  Proprietors  were  rated  to  the  relief  of 
the  poor  in  the  rate  appealed  against,  and-  the  said  Company  of 
Plroprietors  have  been  rated  to  the  relief  of  the  poor  of  Bushbury 
and  hamlet  of  Moseley^  for  and  upon  the  rates  ana  duties  becoming 
due  and  payable  within  Bushbury  and  the  hamlet  of  Mosdey^  in 
the  same  form  and  upon  the  same  sum  as  the  rate  appealed  against 
suice  the  year  1804,  and  have  paid  all  the  rates  granted  to  the 
overseers  of  Bushbury  and  the  hamlet  of  Moseley,  except  the  rate 
appealed  against.  —  Abbott  C.  J.  I  am  clearly  of  opinion  that  the 
que^on  proposed  to  us  by  the  Court  of  Quarter  Sessions  should 
be  answered  m  the  negative,  and  that  the  order  of  Sessions  should 
be  confirmed.    By  the  case  which  has  been  sent  to  us  it  appears 
that  the  canal  was  originally  made  under  the  8G.  3.  c.38.,  in  which 
act  of  parliament  there  was  no  express  provision  exempting  the 
canal  from  parochial  assessments,  and  it  followed,  therefore,  that 
hy  law  that  canal  was  rateable  according  to  its  improved  value. 
xbc  inhabitants  of  the  several  parishes,  therefore,  through  which 
that  canal  passed,  had  acquired  a  vested  right  to  have  the  canal  so 
Tated,  and  a  right  so  vested  in  them  is  not  to  be  divested  by  loose, 
equivocal,  or  general  expressions,  contained  in  a  subsequent  act  of 
parliament,  introduced  by  and  for  the  benefit  of  those  very  \ket* 
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sons  who  were  liable  to  the  payment  t>f  the  rate.     Subsequent  to 
the  8G.3.  other  acts  of  parliament  were  passed^  one  of  which,  the 
^SG.Sm  introduced  a  special  provision  as  to  the  mode  of  rating, 
more  beneficial  to  the  Company  than  that  previously  established 
by  law.     By  the  24  G.  3.  the  two  corporations  were  united,  and 
the  names  of  the  corporation  changed,  subsequently  to  which  the 
act  was  passed  in  the  58  G.  3.  for  bringing  this  canal  under  one 
system  of  management.     Now  that  act  provides  for  two  distinct 
objects.     It  first  recites  that  doubts  had  arisen  whether  the  whole 
and  every  part  of  the  canals  and  cuts  intended  to  be  comprised 
under  the  name  of  ''The  Birmingham  Canal  Navigations"  had 
been  duly  incorporated  therewith ;  and  then  enacts,  '*  That  all  and 
«  every  the  canals,  collateral  cuts,  and  navigable  communications, 
**  made  by  the  Company  of  Proprietors  of  the  Birmingham  Canal 
"  Navigation,  under  all  or  any  of  the  acts  therein  recited,  shall  from 
<'  the  time  of  making  thereof'^respectively  be  and  be  deemed,  taken, 
**  and  considered  to  be  as  part,  parcel,  and  member  of  the  Birming- 
**  ham  Canal  Navigation.'*     The  doubt,  therefore,  which  was  recited 
in  the  preamble  was  thus  removed  by  the  enacting  clause.     The 
preamble  proceeds  to  state  a  further  object,  which  manifestly  was 
the  extension  of  the  system  of  management  to  the  whole  canal  in 
such  way  as  to  render  the  same  more  simple,  and  to  alter  such 
parts  of  the  former  system  as  are  by  experience  found  improper, 
or  as  are  by  circumstances  found  unavailing.    Now  had  it  stopped 
here,  it  would,  in  my  opinion,  have  been  perfectly  clear,  that  the 
system  of  management  there  spoken  of  was  a  system  of  management 
by  the  Company  of  Proprietors  themselves.     But  what  follows  puts 
that  out  of  all  doubt;  for  the  preamble  proceeds  thus :  ''  And  parti- 
^*  cularly  to  empower  the  said  company  of  proprietors  to  contract, 
**  &c"  so  that  the  particular  management  alluded  to  in  the  pre- 
amble is  a  portion  of  a  system  of  management  by  the  company  of 
proprietors  which  shows  what  the  meaning  of  the  words  in  the 
former  part  of  the  preamble  must  be.    This  being  the  object 
stated  in  the  preamble,  the  enacting  clause  follows,  in  very  gene- 
ral words,  and  it  states,  ''  That  all  and  every  such  part  and  parts 
'**  of  the  said  canals,  collateral  cuts,  and  navigable  communica* 
**  tions,  and  the  lands,  buildings,  tenements,  and  hereditaments, 
''  purchased  or  taken  for  the  purposes  thereof,  by  virtue  and  in 
''  pursuance  of  the  said  recited  acts,  or  any  of  them,  and  as  have 
'<  not  been  already  declared  by  any  of  the  acts  therein  recited 
**  to  be  considered  as  part  of  the  works  made  and  done  under  and 
'<  by  virtue  of  the  23  G.  3.,  shall  be,  and  be  considered  to  be 
**  included,  comprehended  in,  and  governed  by,  all   and  every 
**  the  clauses,  matters,  and  things  contained  in  the  23  &  24>  G.  3., 
*'  so  far  as  the  nature  and  circumstances  of  the  case  will  admit,  as 
**  if  the  same  had  been  described  in  the  23  G.  3.,  as  part  of  the 
'   **  works  to  be  made  and  done  under  and  by  virtue  of  that  act.* 
Now  it  appears  to  me  that  those  general  words  must,  in  sounc 
construction,  and  according  to  all  the  rules  of  criticism,  have^ 
reference  to  the  object  which  the  legislature  had  in  view,  viz.  thi 
system  of  management  by  the  company  of  proprietors,  and  thai 
these  canals,  &c.  are  only  so  far  included,  comprehended  in,  anc 
governed  hy,  the  recited  acts  as  far  as  that  system  of  managemeo'^ 
IS  concerned.     There  is,  however,  an  exemption,  which  I  hav^ 
pa^ed  oy^r  in  reading  the  clause,  and  whidi  a|q>ear8  to  me  u^ 
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furnish  the  only  legitimate  argument  in  favour  of  the  construction 
now  contended  for  by  the  company.  That  exemption  is  Uiis, 
**  Save  and  except  so  much  thereof  as  relates  to  the  exemptions 
**  from  staiknp  duties,  or  to  the  quantum  of  rates  or  tolls  to  be  col- 
"  lected,  or  as  may  be  by  this  act,  or  have  been  by  any  other  act 
"  relating  to  the  said  Birmingham  canal  navigations,  altered  or 
"  repealed,"  Part  of  this  exception,  it  seems  to  me  was  reason- 
ably introduced  to  obviate  a  doubt  which  might  exist,  whether 
by  placing  the  different  parts  of  the  canal  under  one  system  of 
management,  it  did  not  follow  that  the  company  could  only  charge 
one  rate  through  the  whole  ;  the  other  objects  of  this  objection  I 
do  not  so  clearly  see.  In  every  act  of  parliament,  however,  there 
are  many  words  introduced  by  the  legislature  pro  majori  cautel6^ 
and  to  prevent  doubts.  However,  it  is  quite  clear  that  an  excep- 
tion, though  it  may  restrain,  can  never  enlarge  the  words  of  a 
grant ;  and  here  the  words  are  so  plain  as,  in  my  opinion,  not  to 
admit  of  any  reasonable  doubt.  We  should  be  doing  great  injus- 
tice to  the  legislature  to  suppose,  that  they  intended  to  take  away 
a  benefit  vested,  without  expressing  such  intention  in  clear  and 
unequivocal  language.  One  single  word,  the  word  ^'  rated," 
would  have  removed  all  doubt ;  but,  in  the  absence  of  that,  I  do  not 
consider  myself  justified  in  giving  the  effect  contended  for  in  the 
general  words  used  in  this  clause.  —  Bayley  J.  I  am  of  the  same 
opmion,  and  I  think  this  a  very  plain  case,  and  that  falls  neither 
witliin  the  mischief  intended  to  be  provided  against,  nor  within  the 
words  of  the  enacting  clause  of  the  .58  G.3.  By  the  8G.S.,  there 
was  created,  what,  for  the  purposes  of  this  case,  it  may  be  convex 
nient  to  caJl  the  Bilston  canal  company.  By  the  2SG.S.,  the 
Fazdey  canal  company  was  created;  and  these  two  companies 
remained  distinct  till  the  2^G>S.^  by  which  they  were  incorporated 
by  the  name  of  the  Birmingham  canal  navigation,  and  there  never 
was  any  doubt  that  that  was  a  valid  and  complete  incorporation* 
Now  between  the  24  G.  3.  and  58  G.  3.,  many  works  were  donct 
and,  in  my  opinioif,  both  the  preamble  and  the  enacting  clause, 
show  that  it  is  to  these  works  alone  that  the  clause  in  the  58G.3. 
applies.  The  preamble  recites  that  doubts  had  been  entertained. 
Now  there  are  no  doubts  as  to  the  works  done  under  the  8thy 
but  there  might  be  doubts  as  to  those  subsequent  to  the  24  G.  3. 
The  preamble  then  goes  on  to  state,  that  it  is  expedient  to  extend 
one  system  of  management  to  the  whole  :  now,  no  ingenuity  can 
suggest  that  this  question,  as  to  the  rating,  falls  within  the  mischief 
there  assigned.  For  the  rating  has  no  relation  to  the  system  of 
management  there  stated.  There  the  enacting  clause  applies  only 
to  canals,  collateral  cuts,  and  navigable  communications,  made  by 
the  Birmingham  canal  navigations  :  now  no  canals  had  been  made 
by  the  Birmingham  canal  navigations  till  after  the  24  G.  3.  The 
clause,  therefore,  can  only  apply  to  works  subsequent  to  that 
period,  for  how  could  it  be  necessary  to  enact  that  those  made  under 
the  8th  or  23  G.  3.  should  be  deemed  to  be  part  of  the  Birming* 
ham  canal  navigation,  inasmuch  as  no  one  could  doubt  that? 
Then  the  subsequent  part  of  the  clause  states  that  the  said  canals, 
&c«  (mining,  as  I  apprehend,  those  made  after  the  24  G.  3.)  shovld 
be  included  in,  comprehended  and  governed  by  the  23  &  24  G.  3. 
It  seems  to  me,  therefore,  that  the  58  G.  3.  does  not  apply  to  the 
present  question,  which  is,  as  to  the  rateability  of  the  canalvta^*^ 
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under  lh«  8  G.S.    By  Uiat  act»  the  parish  had  a  vested  right, 
whieh  could,  not  be  taken  away  from  them  without  words  clearly 
and  unequivocally  showing  such  an  intention  in  the  legislature. 
I  think,    therefore,    that   the  order   of    Sessions   was  right. — 
HoLROYD  J.  I  am  also  clearly  of  opinion  that  the  order  of  Ses- 
sions ought  to  be  affirmed.      The  statute  58  G.  S.   recites  the 
purposes  for  which  it  was  made.     Now  one  rule  for  the  construc- 
tion of  an  act  of  parliament  where  general  words  are  used,  is  laid 
dowa  by  Liord  Coke  ;  and  it  is  this :    '<  Acts  of  parliament  are  to 
"  be  so  construed  as  no  man  that  is  innocent  or  free  from  injury  or 
*^  wrong,  be,  by  a  literal  construction,  punished  or  endamaged."  (a) 
Here,  if  we  were  to  construe  the  58  G.  3.  according  to  the  letter 
(supposiqg  the  argument  to  be  well  founded,  that  the  clause  refers 
to  the  whole  navigation,  which  is  doubtful)  we  should,  in  that  case, 
deprive  the  different  parishes  of  their  vested  rights,  and  so  punish 
or  endamage  innocent  persons  who  were  not  within  the  contem- 
plation oi  the  act.    And  as  to  the  exemption  I  fully  agree  with 
my  Lord  C.  J.  for  the  reasons  which  he  has  given,  that  it  makes 
DO  difference*    I  think,  therefore,  that  we  ought  not  to  adopt  the 
literal  construction  of  this  clause  in  the  58  G>3.,  and  that  the  Ses- 
sions have  in  this  case  come  to  the  right  conclusion.  —  Best  J.  If  we 
were  to  decide  in  this  case  against  the  order  of  Sessions,  we  should 
be  taking  away  a  vested  right  without  authority  of  law.     The  com- 
pany of  proprietors  in  this  case,  after  having  made  considerable 
profits  for  many  years,  now  seek  an  exemption  from  those  charges 
which  the  law  has  hitherto  imposed  upon  them,  but  it  is  impossible 
to  suppose  that  the  legislature  could  have  intended  to  grant  them 
this  exemption  without  having  distinctly  stated  such  to  nave  been 
their  intention.     Upon  looking  at  the  preamble,  and  the  enacting 
diMise  of  the  58  G.  3.,  it  appears  to  me  that  they  have  only  refe- 
eoce  to  matters  of  internal  regulation,  and  are  not  intended  to 
afiect  the  rights  of  third  persons.     The  exception  cannot  extend 
the  words  of  the  enacting  clause,  and  as  those  do  not  (as  it  seems 
to  me)  include  the  present  case,  the  exception  cannot  aifiect  it, 
I  think,  therefore,  that  this  canal  still  remains,  as  far  as  its  rate- 
ability  is  concerned,  under  the  8  G.  3.,  and  therefore  that  the  order 
of  Sessions  is  right,  and  ought  to  be  ajQSrmed.  —  Order  of  Sessions 
affirmed* 

242.  Rex  v.  St.  Austell^  H.  T.  3G.4.  5B.  ^  A.69S.— 
T.  C,  appealed  against  the  following  assessment  for  the  relief 
of  the  poor  of  the  parish  of  St.  A.  Rates  on  tin  and  copper  dues, 
and  water-courses.  T.  C.  for  Crinnis  dopper  dues:  — 

Annual  return,  ...  4080    0    0 

Amount  taken  at  two  fiflhs,  -  1632    0    0 

Assessment  at  3«.  in  the  pound,  -  244  16  0 
The  Sessions  amended  the  rate  by  striking  out  this  assess- 
ment, and  stated  the  following  case :  Mr.  C,  at  the  time  of 
making  the  rate,  was  not  an  inhabitant  of  ^.  A.y  nor  the  occupier 
of  any  land,  house,  or  other  property  therein,  unless  he  was 
deemed  to  be  such  occupier  m  respect  of  the  said  dues :  as  to 
which  the  foots  were,  that  he  being  seised  in  fee  of  all  the  lands 
within  which  a  certain  mine  was  situate,  by  indenture  made  12th 
Januojy  18U,  between  him  and  one  J.R.^  in  consideration  of 
4iitf  payment  therein,  reserved,  and  of  the  covenants,  te.  therein 
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contained,  did  give  and  ffreat  unto  the  said  «/.  £•»  his  partner^  should  think 
frUow-adventurerSy  &c.  uul  and  Aree  liberty,  licence,  power,  and  neceMary : 
authority,  to  digt  work,  mine,  and  search  for  tin,  tin  ore,  cop-  yi^f^'^g  «°^ 
per,  copper  ore,  and  all  other  metals  and  minerals  whatsoever,  in  onrfi^l  dshth 
and  throughout  all  that  part  of  his  lands  commonly  called  Crinnis^  share  of  aU 
situate,  lyine  and  being  in  the  parish  of  St.  A,^   thereinafter  such  tin,  tin 
limited  and  described,  and  the  same  to  take,  carry  away,  convert,  ore*  &c. ;  the 
and  dispose  of  to  their  own  use,  at  their  pleasure,  subject  to  the  |^^i^^'"^ii 
reservation  therein  contained:  and  within  the  limits  of  the  set  ed^^yickdl^r' 
thereby  granted,  to  make  such  adits,  shads,  &c*  and  to  erect  otherwise  made 
such  shedjB,  &c.  as  they  should  from  time  to  time  think  neces-.  merchantable, 
sary :  habendum  for  the   term  of  21  years  :   yielding  and  pay-  »^^  fit  to  be 
log,  laying  out  and  delivering  upon  the  grass,  unto  and  for  the  "f^^^^*     ^°^ 
use  of  the  said  T.  C,   his  heirs  or  assigns,   one  full  eighth  ^J^^^""^ 
part  or  share,  or  dish,  of  all  tin,  tin  ore,  copper,  copper  ore,  power  either 
lead,  lead  ore,  and  other  metals  and  minerals  which  should  or  for  payment  in 
mightt  by  virtue  of  the  said  indenture,  be  found  and  gotten,  ore,  or  the 
raised  and  brought  to  grass  within  the  liviits  of  the  set  thereby  f°><>u°^  thereof 
granted,  during  the  said  term ;  the  same  having  been  first  well  ^hj^"^  been 
and  sufficiently  spalled,  picked,  washed,  stamped  or  crossed,  or  acted  upon;  and 
otherwise,  according  to  the  several  natures  thereof,  made  mer-  the  owner  had 
chantable  and  fit  to  be  smelted  and  fairly  divided,  and  laid  out  recdved  it  in 
upon  the  grass  at  their  costs  and  charges.    The  indenture  con-  ™o°^ '  .?^^' 
tainediurther  covenants,  that  they  would,  during  the  term,  pay  hisonTeiffhth 
or  deliver  unto  the  said  T*  C,   his  heirs  or  assigns,    or  his  share,  he  was 
toiler  or  agent  for  the  time  being,  the  full  and  just  one  eighth  liable  to  be 
part,   share,    or  dish  therein  reserved;    or  pay  the  same    in  rated  aa an oc- 
money,  at  the  election  of  the  said  T*  C,  his  heirs  or  assigns,  cupierof  land, 
at  such  best  price  as  the  same  could  from  time  to  time  be  sold  open^mr  u^ 
for,  within  two  months  at  furthest,  after  such  tin,  copper,  or  exception  out 
other  metals  and  minerals  should  be  returned  and  sold  as  afore-  of  the  demise, 
|ud ;  and  would  give  six  days'  notice  in  writing  to  him,  or  his  and  not  being 
Wfpxkt  or  toller,  of  the  time  of  every  weighing  or  division  of  the  ®^  ***  nature  of 
tin,  tin  ore,  &c.  to  be  raised  and  gotten  by  virtue  of  these  pre-  *  '^^ 
senta :  and  also,  that  they  would  pay  all,  and  all  manner  of  rates, 
taxes,  and  assessments  whatsoever,  which  should  at  any  time 
thereafter,  during  the  term  thereby  granted,  be  taxed,  charged, 
aas^sed,  or  imposed  upon  the  tin,  &c«;  and  the  money  which 
d^ould  arise  from  the  sale  thereof,  or  the  dues  thereby  reserved, 
or  upon  T.  C,  his  heirs  or  assigns,   for  or  in  respect  there- 
of,  and  indemnify  him  from  the  same;  and  would  effectually 
work  the  premises  in  the  most  proper  and  effectual  manner,  with 
a  sufficient  number  of  labouring  miners,    unless  prevented  by 
water  or  other  inevitable  impediment.    By  virtue  of  this  grant  or 
set,  the  mine  had  been  worked  ever  since  the  date  thereof,  by 
</.  J?.,  and  certain  persons  or  adventurers  claiming  under  hims 
at  their  own  sole  risk  and  expence,  by  their  own  labourers  and 
under  the  entire  direction  and  supermtendance  of  their  own. 
i^epts,  and  without  any  expence,  risk,  or  interference  what- 
8oev.er,    of  or  by,  or  on  the  part  of   T*   C.       Various  shaf^ 
levels,   and   other  works  necessary  to  search  for  and  pbtaiQ: 
ore  bad  beea  dug  and  made,  and  counting-houses  and  other 
bouses,  built  by  the  adventurers  at  a  ^reat  expence,  under  and 
by.  virtue  of  the  said  grant  or  set  withm  the  limits  thereof;  and 
the  mine,  and  all  the  erections  (hereoni  apd  shaftS)  le^eU)  anAi 
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other  workings  within  the  same,  had  always,  since  tlic  working  of  the 
said  grant  or  sety  been,  and  still  are,  in  the  sole  occupation  and 
possession  of  the  adventurers.  The  mine  is  now  a  declining  mine; 
but  considerable  quantities  of  copper  ores  had  from  time  to  time 
been  raised  from  it :  the  whole  of  which,  afler  undergoing  several 
processes  of  breaking,  washing,  shifting,  and  stamping,  at  an 
expence  varying  according  to  the  quality  of  the  ores,  from  U.  to 
6s.  or  7s.  in  the  pound,  and,  as  to  the  poorest  ores,  even  to  1 5s. 
in  the  pound  upon  their  market  price,  when  cleansed  for  the 
purpose  of  separating  them  from  earth  and  other  substances,  and 
thereby  rendering  them  fit  to  be  calcined  and  smelted,  but  by 
which  process,  the  original  and  native  quality  of  the  ores  them- 
selves is  not  altered,  had  from  time  to  time,  before  the  same  were 
calcined  or  smelted,  been  sold  or  disposed  of  by  the  adventurers,^ 
sometimes  by  public,  and  sometimes  by  private  sale,  as  and 
when  they  thought  fit,  without  any  control  or  interference 
by,  or  on  the  port  of  the  said  T.  C.  No  part  of  the  ores 
raised  had  ever  been  rendered  to  C.  in  kind ;  but  in  lieu  tliere- 
of,  one  eighth  part  of  the  money,  from  time  to  time  arising 
from  the  sales  of  the  ores,  had  been  hitherto  paid  to  him  in  pur- 
suance of  the  said  indenture.  He  had  been,  from  time  to  time, 
rated  and  assessed  towards  the  relief  of  the  poor  of  the  parish  of 
St.  A,,  in  respect  of  such  one  eighth  part  of  the  money  so  ariiiiig 
as  aforesaid,  and  had  paid  the  several  assessments  up  to  the 
making  of  the  rate  appealed  against. —  Abbott  C.J.  I  am  of 
opinion  that,  in  this  case,  Mr.  C.  is  liable  to  be  rated  for 
the  dues  in  question.  I  am  unable  to  distinguish  this  case  from 
(ttUnU,pU69.  RmioU  y.Getls  (a),  and  Rex  y.  The  Baptist  Mill  Company  (b); 
(iJ^nif,pL2d2.  mj^  J  think,  therefore,  that  we  ought  to  decide  conformably  to 

those  authorities.  Notwithstanding  all  that  has  been  urged  upon 
this  subject,  I  cannot  distinguish  between  the  cases  where  a  party 
takes  an  interest  under  a  specific  contract,  as  in  this  case,- aad 
where  the  adventurers  work  under  a  custom  previously  existing 
throughout  a  district.  The  case  is  distinguishable  from  the 
(c)-rf»i/r,pl.236.  case  of  Rex  v.   The  Earl  of  Pomfret  (c)  in  two  respects ;  first, 

because  there  was  an  absolute  demise  in  that  case  of  bII  the 
roinesy  under  which  the  possession,  both  of  that  part  which  was 
worked,  and  that  which  was  not  worked,  passed  to  the  lessees : 
but  here  there  is  an  express  reservation  of  part.  In  the  second 
place,  the  share  reserved  to  the  lord,  in  jRex  v.  The  Earl- 
of  Pomfrety  was  of  smelted  lead ;  but  here  the  reservation  is  of 
part  of  the  native  mineral.  On  these  grounds,  it  seems  to  roe 
that  we  ought  to  decide  in  favour  of  the  rate ;  and  I  do  that  with 
the  less  reluctance,  because  it  is  still  open  to  the  party  to  insti- 
tute an  action  against  the  person  who  may  levy  for  the  rate,  and  so 
to  bring  the  question  before  a  higiier  tribunal.  —  Bayley  J.  We 
ought  to  lay  out  of  the  question  the  circumstance  of  this  being  a 
failing  mine.  For  it  is  a  beneficial  and  useful  property  to  the 
person  on  whom  this  rate  has  been  made ;  and  it  was  held  in 
{d)Aniet^\,202,  Rex  v.  Parrott  (d)i  that  a  coal-mine,  whether  profitable  or  not, 

is  still  rateable.  This  falls  within  the  principles  laid  down  in 
^eUnte,pU69.  Rotols  v.  Gelis  (e).  Rex  v.  St.  Agnes  (g),  and  Rex  v.  The  Baptist 
g)Jnie,pll92.  jvfi//  Company  (A),  and  is  distinguishable  from  Rex  v.  The  Buhop 
O^j^'pl.  227.'  ^  Rochester  {i),  and  Rex  v.  The  Earl  of  Pomfret.  ik)  Here,  the 
^)Jnie,pi2S6.  9^^^^  r^tcd  is,  in  fact,  an  occupier  of"  land,  and  derives  a  profit 
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in  respect  Of  that  occupation;  and  that,  according  to  the  doc* 
trine  laid  down  in  the  first  set  of  cases  to  which  I  have  referred, 
inakes  him  rateable ;  and  he  has  not  dispossessed  himself  of  the 
possession  of  the  land,  as  was  done  in  -the  two  latter  cases.  In 
Rofwls  V.  GelU  it  was  first  decided,  that  a  party  was  rateable  for 
lot  and  cope.  It  is  said,  indeed,  that  the  party  rated  there  was 
a  lessee.  That  distinction  makes  no  difference :  for,  if  the  lot 
and  cope  had  not  been  rateable  in  the  hands  of  the  original  pro- 
prietor, it  would  not  have  been  so  in  the  hands  of  his  lessee. 
The  true  ground  of  that  decision  was,  that  the  party  was  there 
considered  as  an  occupier  of  the  land.  Rex  v.  St.  Agnes  pro* 
ceeded  on  the  same  ground ;  and  in  Rex  v.  The  Baptist  Mill 
Company  (at  the  time  of  which  decision  this  Court  were  pecu- 
liarly familiar  with  the  words  of  the  act  of  parliament),  it  was 
determined,  that  the  lessees  under  the  lord  of  the  manor  of  his 
lot  and  free  share  of  calamine  were  liable  to  be  rated  as  occu- 
piers of  land ;  and  the  decision  went  on  the  ground,  that  the  lord 
of  the  manor  would,  but  for  the  lease,  have  been  rateable  for  it 
also  :  for  the  Court  considered  him  as  occupying  the  land  by  the 
hands  of  the  adventurers.  The  latter  were  to  work  the  mine, 
and  he  was  to  receive  part  of  the  ore  gotten,  and  the  Court  con- 
sidered him  as  joint  occupier  with  them.  In  Rex  v.  The  Bishop 
of  Rochester,  the  mine  was  let ;  and,  whether  it  was  worked  or 
not,  still  the  bishop  was  completely  out  of  possession  of  it,  and 
the  adventurers  worked  for  their  own  exclusive  profit.  There, 
the  rent  reserved  was  a  money  rent,  and  the  relation  between  the 
parties  to  the  contract  was  that  of  landlord  and  tenant ;  and  all 
that  the  Bishop  of  Rochester  had  was  the  reversion  of  the  land. 
That,  also,  was  the  main  ground  of  the  decision  in  Rex  v.  The 
Earl  of  Pom/ret.  But,  in  this  case,  the  adventurers  have  not 
the  sole  and  exclusive  occupation  of  the  mine ;  they  have  only 
the  sole  and  exclusive  privilege  of  working  it  This  is  not  a  con- 
veyance of  any  interest  in  the  mine  till  it  is  actually  worked. 
It  is  only  a  privilege  to  dig  for  ore,  and  then  only  on  the  terms  of 
kaving  a  certain  portion  of  that  ore  in  a  fit  state  for  the  landlord. 
It  seems  to  me,  therefore,  that,  according  to  the  authorities 
to  which  I  have  referred,  .Mr.  C.  must,  in  this  case,  be  con- 
sidered as  the  occupier  of  land ;  and,  therefore,  that  he  is  liable 
to  the  present  rate.  —  Holroyd  J.  In  the  view  I  have  taken  of 
this  case,  I  entirely  agree  with  the  rest  of  the  Court.  The  case 
of  Rov)ls  V.  Gells,  although  it  was  doubted  by  Lord  Kent/on  in 
Rex  V.  Parrott,  seems  to  me  to  have  been  well  decided.  It  was 
confirmed  by  Rex  v.  The  Baptist  MUl  Company ,  from  which  I 
cannot  distinguish  this  case.  The  case  of  Hex  v.  The  Earl 
of  Pomfret  is  distinguishable  on  the  grounds  already  stated.  — 
Best  J.  If  it  were  true  that  we  must  either  overrule  Rex  v.  The 
Baptist  Mill  Company,  and  the  cases  confirming  that  decision, 
OP  the  case  of  Rex  v.  The  Earl  of  Pomfret,  I  should  be  inclined 
to  support  the  former.  But  it  is  not  necessary,  inasmuch  as  there 
IS  a  material  distinction  between  them.  Here,  it  seems .  to  me 
to  be  clear,  that  Mr.  C.  is  an  occupier  of  the  land.  For  the 
mine  is  not  in  the  exclusive  occupation  of  the  adventurers; 
and  whatever,  by  the  indenture,  is  not  granted  out  of  Mr.  C, 
remains  in  him.  All  that  the  adventurers  take  under  it  is  a 
licence  to  enter  and  dig,  and  take  away  the  minerals*    BulnVift^ 
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Firs  and  larches 
planted  with 
oaks  for  the 
purpose  of 
shelteriDg  the 
latter,  and  cut 
from  time  to 
time,  as  the 
oaks  grew 
larger  and  re- 
quired more 
space,  but  when 
once  cut,  not 
growing  again, 
and  some  of 
them  yielding 
a  profit  by  s^e, 
are  not  saleable 
underwoods 
within  the 
43£lic.,  the 
primary  object 
of  planting 
them  being  to 
protect  the 
oaks,  and  not 
to  deriYe  a  pro- 
fit  from  them 
per  se  by  sale. 

Semble. 
That  they  are 
not  underwood 
at  all. 


th^  bare  so  ^one,  and  the  minerals  are  brought  to  grass',  a 
dinsion  of  the  ore  between  them  and  the  landlord  takes  place. 
This,  then,  is  the  same  as  if,  instead  of  working  for  waees,  they 
worked  on  condition  of  being  paid  by  a  certain  share  of  the  pro- 
duce. In  this  case,  therefore,  the  rate  must  be  supported. — 
Order  of  Sessions  quashed. 

243.  Rex  v.  Ferrybridge,  H.T.  S  &  4  G.  4.  1  5.  c^-  C.  S75.  — 
Upon  an  appeal  of  R.  M.,  against  a  rate  for  the  relief  of  the  poor, 
the  Sessions  ordered  the  rate  to  be  amended  by  striking  out  a 
portion  of  the  rate  assessed  upon  the  appellant,  amounting  to 
16/.  16f.  \Od.y  in  respiect  of  his  woods  and  plantations,  subject  to 
the  opinion  of  this  Court  on  the  following  case  :  The  appellant  is 
the  occupier  of  650  acres  of  land  in  J*.  It  appeared  in  eridence, 
that  in  the  years  1785  and  1786,  340  acres  of  the  said  land  were 
planted  with  oak  and  ash  closely  intermixed  with  Scotch  firs  and 
larches.  At  different  periods,  portions  of  the  firs  and  larches  were 
cut  down  for  the  purpose  of  thmning  the  plantations,  and  some  c^ 
these  thinnings  were  sold  under  the  name  of  fir  and  larch  poles, 
but  the  greater  part  were  used  in  the  erection  of  buildings.  Con- 
siderable thinnings  of  the  firs  and  larches  have  been  made  within  the 
last  four  years,  and  produced  a  profit ;  many  of  them  were  of  the 
height  of  from  80  to  40  feet,  and  contain  fVom  10  to  12  cubic  feet 
of  wood,  and  were  30  yedrs  old.  This  wood  is  cut  without  refer- 
ence to  size,  in  order  to  allow  room  for  the  ashes  and  oaks  to 
spread.  The  purpose  of  introducing  firs  and  larches  into  those 
plantations,  being  to  keep  the  same  thick  and  sheltered,  and  to 
make  a  profit  by  cutting  the  firs  ami  larches  from  time  to  time^ 
when  the  oaks  and  ashes  by  reason  of  their  growth  require  more 
space.  Fifteen  years  ago^  18  other  acres  of  the  said  land  were 
planted  in  a  like  manner ;  and  five  years  ago,  17  other  acres  of 
the  said  land  were  also  planted  in  a  like  manner.  The  18  acres 
have  been  thinned  by  cutting  out  a  portion  of  the  firs  and  larches, 
but  no  profit  was  derived  by  such  thinning.  The  17  acres  have 
not  yet  been  thinned.  The  roots  or  boles  of  the  firs  and  larches 
which  are  cut,  die  in  the  ground  and  produce  no  shoots.  The 
whole  of  the  land  so  planted  hath  been  always  rated  to  the  reh'ef 
of  the  poor.  —  Bayley  J.  The  statute  of  the  43  EUz.  does  not 
throw  the  charge  of  maintaining  the  poor  on  the  oc^tipiers  of 
.every  species  of  property,  but  only  on  the  occupiers  of  property 
of  certain  particular  descriptions  there  specified,  and  amongst 
others  it  speaks  of  the  occupiers  of  saleable  underwoods.  ^Hie 
legislature  does  not  use  the  word  <<  underwoods"  per  se,  hut 
*'  saleable  underwoods : "  and  they  have  not  in  this  or  in  any 
former  statute  affixed  any  definite  meaning  to  the  term  *'  undA'- 
'<  wood."*  If  they  had  dfone  so,  we  should  fiael  ourselves  bound  \o 
adopt  that  as  the  meaning  of  the  word  in  construing  the  present 
act.  It  has  been  said  that  all  wood  comes  Within  the  desertion 
either  of  timber  or  underwood,  and^  therefore^  that  as  fiis  and 
larches  are  not  timber,  they  niust  be  considefied  as  imdetWood. 
It  is  not  necessary  to  decide  whether  this  be  correct,  beciaose  by 
the  statute  of  £/tJt.,  saleable  underwoods  only  are  sabj^cft  fd 
be  rated  to  the  relief  of  the  poor.  It  may,  however,  be  observed^ 
that  if  all  wood  which  is  not  timber,  be  underwood,  it  would  fid- 
low,  thiit  horse-chestiuts,  limes,  plane-trees,  and  aspins  would  coitie 
#ithm  that  descfiptiort.    Yet,  surely,  it  would  be  a  pertertioi^  dX 
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language  to  call  such  trees  underwood*    Generally  speaking,  that 
term  is  applied  to  a  species  of  wood  which  grows  expeditiously 
and  sends  up  many  shoots  from  one  stooU  the  root  remaining 
perfect  from  which  the  shoots  are  cut,  and  producing  new  shoots^ 
and  so  yielding  a  succession  of  profits.    It  is  probable  that  this  is 
the  description  of  coppice  and  underwood  to  which  the  statute 
of  Eiiz.  applies.     But  it  is  not  necessary  to  decide  that,  inas- 
much as  that  statute  also  requires  that  it  should  be  saleable  under- 
wood, and  the  word  saleable  in  Rex  v.  Inhabitants  of  Mirfidd{a),  (a)AnUf^\.229. 
has  been  held  to  denote  such  as  is  intended  or  destined  for  sale,  in 
contradistinction  to  such  as  is  to  supply  the  land  with  estovers  for 
fuel  and  other  purposes  of  the  estate.    It  does  not,  therefore, 
come  within  the  description  of  saleable  underwood,  unless  the 
prospect  of  deriving  a  profit  by  sale  was  the  main  object  of  the 
proprietor  when  the  plantation  was  made.    There  are  some  species 
of  wood,  such  as  hazel,  which  are  valuable  only  as  underwood,  and 
which  must  have  been  planted  originally  for  the  purpose  of  ac« 
quiring  profit  by  sale.     But  of  all  plantations,  fir  is  perhaps  the 
least  valuable,  being  chiefly,  I  believe,    intended  for  protection 
rather  than  profit.    It  is  found  as  a  fact  in  this  case,  tliat  these 
firs  and    larches   were   planted   principally    for  the  purpose  of 
affording  protection  to  the  oak  and  ash.     The  latter  were  the 
most  viuuable.     The  firs,    too,  were  cut  only  for  the  purpose 
of  thinning  the  plantation.      Some,  indeed,  were  sold,  but  the 
greater  part  were  used  in   the  erection   of  buildings   on  the 
estate.     Here,  the  trees  when  cut  were  30  feet  high,  which, 
to  be  sore,  does  not  accord  with  one's  notions  of  underwood. 
Nor  could  they   have   been   planted  with    a   view  to   a  profit 
by   sale,  for  if  so,  the  cuttings  would  have  taken  place  with 
reference  to  their  size ;  but  here»  the  cuttings  were  made,  in  factt 
merely  for  the  purpose  of  thinning  the  plantations,    and  with 
reference  to  the  main  object,  the  encouragement  of  the  growth  of 
the  more  valuable  trees.     It  is  quite  clear,  therefore,  that  profit 
was  not  the  sole  or  even  principal  object  for  which  the  firs  and 
larches  were  originally  planted ;  and  if  so,  they  are  not  saleable 
underwoods  within  the  meaning  of  the  43  Eliz.    It  seems  to 
roe,  that  it  would  be  most  mischievous  if  property  of  this  descrip- 
tion was  liable  to  be  rated.    It  is  an  object  of  national  policy  to 
encourage  the  growth  of  timber.     The  grower  of  timber  gives  up 
a  present  profit  with  a  view  to  future  advantage,  and  it  is  fit  that 
he   should  be   encouraged   to  do   so.    If  this  be  rateable  pro- 
perty, then,  according  to  Rex  v.  The  Inhabitants  of  Mirfield,  it 
must  be  rateable  annually  to  the  relief  of  the  poor,  though  it 
should  not  happen  to  be  cut  more  than  once  in  20  years.    The 
grower,  therefore,  will  be  subject  to  an  annual  charge  long  before 
he  can  derive  any  profit.    That  would  operate  as  a  great  dis- 
couragement to  the  growth  of  timber ;  and  I  cannot,  therefore, 
think  that  the  legislature  meant  to  subject  property  of  this  descrip* 
tion  to  such  an  annual  charge.    The  object  of  the  statute  was,  to 
subject  to  the  rate  all  such  property  only  as  yielded  a  succession 
of  profits.    I  am,  therefore,  of  opinion,  that  whether  this  be  under* 
wood  or  not,  at  sdl  events  it  in  not  saleable  underwood,  and  there«' 
fore  not  rateable  to  the  relief  of  the  poor.  —  Holrotd  J.    I  am 
also  cf  opinion  that  the  firs  and  larches  mentioned  in  this  casearfc 
not  saleaole  underwoods  within  the  meanmg  of  those  words^  *i 
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used  in  the  43  Eliz.  The  wprd  <'  underwood"  must  be  there  taken 
to  be  used  in  its  popular  sensci  unless  it  be  showu  to  have  been 
used  differently  by  the  legislctture  in  that  or  other  statutes.  After 
great  research  upon  this  subject,  Mr.  Milner  has  not  been  able,  to 
show  that  it  has  been  so  used  by  the  legislature  in  any  other  sense. 
According  to  its  popular  meaning  it  signifies  coppice,  as  distin- 
guished from  hautbois,  I  cannot  agree  that  all  wood  which  is  not 
timber  comes  within  the  description  of  underwood.  If  that  were 
so,  beech,  aspin,  horse-chesnut,  lime,  and  walnut  trees,  would  be 
underwood  in  all  places  where  they  were  not  timber  by  the  custom 
of  the  country.  It  certainly  would  be  contrary  to  the  popular 
meaning  of  that  term,  to  call  such  trees  underwood.  Admitting, 
however,  that  these  firs  and  larches  were  underwood,  I  am  clearly 
of  opinion,  that  they  are  not  saleable  underwoods  within  the  mean- 
ing of  the  statute  of  Eliz,  The  general  subject  of  rate  in 
that  statute  is  property  yielding  renewable  profits  ;  for  even  coal- 
mines when  worked  may  be  said,  in  some  sense,  to  yield  a  succes- 
sion of  profits.  Underwoods  cut  at  stated  periods  do  yield  a  suc- 
cession of  profits  from  time  to  time,  though  not  annually.  This 
is  clearly  not  wood  of  that  description,  for  when  it  is  once  cut,  the 
root  is  destroyed,  and  there  is  no  succession  of  profit.  In  order 
to  ascertain  whether  these  be  saleable  underwoods,  the  object  for 
which  they  were  planted  and  the  mode .  of  management  ought  to 
be  taken  mto  consideration.  It  is  stated  in  the  case,  that  the 
purpose  of  introducing  the  firs,  and  larches  into  the  plantations 
was  to  keep  the  oaks  and  ashes  thick  and  sheltered,  and  to  make 
a  profit  by  cutting  the  firs  and  larches  from  time  to  time,  when  the 
oaks  and  ashes,  by  reason  of  their  growth,  required  more  q>ace. 
The  principal  object,  therefore,  of  planting  the  firs,  was  to  afford 
protection  to  the  more  valuable  trees,  and  though  a  profit  from 
the  cuttings  was  contemplated,  yet  the  cuttings  were  to  take 
place  only  when  the  other  trees  required  more  space.  And 
although,  in  fact,  some  of  the  thinnings  did  yield  a  profit^  the 
chief  object,  both  of  planting  and  cutting  the  firs  and  larches,  was 
not  to  derive  a  profit  from  them  per  se^  but  to  encourage  the  growth 
of  the  timber.  The  latter,  when  at  maturity,  was  looked  to  as 
the  principal  source  of  profit.  It  appears  that,  upon  one  occa- 
sion, even  though  18  acres  were  cut,  no  profit  whatever  was 
thereby  produced ;  and  that  is  a  strong  circumstance  to  show, 
that  the  cuttings  were  not  made  with  a  view  to  sale,  but  to 
encourage  and  preserve  the  oaks  and  ashes.  I  am,  therefore, 
clearly  of  opinion,  that  these  firs  and  larches  are  not  sale- 
able underwoods  within  the  meaning  of  the  statute  of  Eliz*  — 
Best  J.  It  certainly  would  be  very  desirable,  that  every  species 
of  property  should  be  rateable  to  the  relief  of  the  poor.  The 
statute  of  Eliz*^  however,  directs  the  rate  to  be  raised  by  tax- 
ation of  every  occupier  of  lands,  houses,  tithes  impropriate, 
propriations  of  tithes,  coal-mines,  or  saleable  underwoods.  The 
first  four  species  of  property  mentioned  in  the  statute  yield  an 
annual  profit,  and  coal-mines,  when  worked,  usually  produce 
something  like  an  annual  profit.  In  the  reign  of  £/»,  under- 
wood was  probably  more  generally  used  for  fuel  than  at  present; 
it  yielded  also  a  profit  at  certain  intervals,  though  not  annually* 
The  legislature,  too,  have  not  merely  used  the  term  underwood, 
but  have  qualified  it  by  the  word  saleable,  thereby  meaning  that 
ipecies  of  underwood  vrYucVv  \%  ^eiiv^x^V^  ^xoduced  for  the  pur- 
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pomB  itf  tale,  which  is  cut  down  at  stated  periods,  produces  new 
shdofs,  and  thereby  yields  at  certain  intervals  profits  coming  as 
nearly  as  possible  to  annual  profits.    It  appears,  in  this  case,  that 
the  cuttings  did  actually  yield  some  profit,  but  they  are  not  neces- 
sarily rateable  on  that  account.    The  property  oueht  to  be  of  that 
description  from  which  the  owner  is  likely  to  derive  a  certain 
profit.     Now,  when  this  plantation  was  made,  the  owner  could  not 
reasonably  expect  to  derive  any  profit  from  the  mere  cuttings  of 
the  firs  and  larches.     The  great  object  which  he  had  in  view 
was  profit  from  the  more  valuable  trees,  of  which  the  firs  and 
larches  were  to  be  the  shelter  and  protection.    The  latter  were 
not  to  be  considered  objects  of  profit  till  that  purpose  was  attained. 
It  has  been  argued,  that  as  these  firs  would  be  titheable,  they  are, 
therefore,  subject  to  be  rated  to  the  poor ;  but  that  by  no  means 
follows ;  for  by  the  stat.  4f5Edt».S.c*S.,  gros  hois  of  the  age  of 
^  years,  in  respect  of  which  the  clergy  had  claimed  tithcy  under 
the  name  of  sy Iva  csedua,  is  expressly  exempted  from  tithe.  Now, 
gros  bois  means  timber,  and  by  the  common  law,  includes  oak, 
ash,  and'elm,  and  by  the  custom  of  the  country,  in  particular 
places,  many  other  species  of  trees.     Every  species  of  wood, 
which  is  not  timber  by  the  common  law  or  by  custom,  is  tithe- 
able.    By  the  statute  of  Eliz.  no  species  of  wood  but  saleable 
underwood  is  liable  to  be  rated  to  the  relief  of  the  poor.    It  has 
been  said  that  'sylva  csedua  and  underwood  are  synonymous.    In 
Ford  V.  Rackstor  (a),  however.  Lord  EUenborough^  delivering  the  (a)  4  M.  &  8. 
judgment  of  the  Court,  says,  ^'  Sylva  csedua  and  sub  bois,  or  137. 
''underwood,   are  not,  it  should  seem,  from  stat.  ^Edw.S^ 
**  synonymous ;  for  sub  bois  is  stated  to  be  comprehended  in  it, 
*^  not  to  be  it  itself,  or  to  be  the  same  thing  with  it.    Sylva  csedua 
''  seems  to  comprehend  vi  termini  besides  underwood,  all  such 
"  wood  as  is  occasionally  cut,  either  in  body,  branch,  or  root, 
"  with  the  statutable  exception  only  of  gros  bois,  properly  so 
'*  called,  when   it   is   of  that   age   at  which   it   is,  by  the  stat. 
**  40  Edto.  S.  exempt  from  being  tithed,  i.  e.  of  twenty  years  or 
« upwards."      Underwood,  therefore,    is    one    species  of  sylva 
cseaua ;  andp  possibly,  the  firs  and  larches  may  be  sylva  csedua, 
though  not  underwood.    It  is,  however,  unnecessary  to  decide  in 
this  case,  whether  these  firs  be  underwood  or  not.     It  is  sufficient 
to  say  that  they  are  not  saleable  underwoods,- and,  therefore,  that 
they  are  not  rateable  to  the  relief  of  the  poor.  —  Order  of  Ses- 
sions confirmed. 

244.    Rex    V.    Mai/or,    8fc.    of  Sudbury',    //.   T.  3  &  4  G.  4.  Where  a  cor- 
l  B.gf  C.  389 Upon  an  appeal  by  the  mayor,  Ac.  of  the  bo-  ppration,  con- 
rough  of  Sudbury,  against  a  poor  rate,  on  the  ground  tliat  lliey  JJfaio?.  alder- 
were  rated  for  property  which  they  did  not  occupy,  the  Sessions  men,  and  twcn- 
confirmed  the  rate,  subject  to  the  opinion  o^  this  Court,  on  the  ty  four  capital 
following  case  :  Richard  De  Clare,  about  the  year  1250,  granted  burgesses,  was 
certain  pasture  land,  called  Portman's  Croft,  in  the  hamlet  of  ^B.,  "^^^'""^^^^ 
to    "his   burgesses  and  whole  commonalty   of  Sudbury;"  and  ^nds,"andap^ 
Charles  the  Second,  by  his  charter,  under  which  the  corporation  pointed  a 
now  exists,  confirmed  the  said  grant  to  the  mayor,  aldermen,  and  ranger  to  keep 
burgesses.     This  land  is  inclosed,  and  the  corporation,  consisting  the  keys  of  the 
of  a  mayor,  six  aldermen,  and  24  capital  burgesses,  appoint  and  §f^^*^*^_^ 
have  always,  within  the  time  of  living  memory,  appointed,  a  per-  aerve  tfw  feocft*^ 
son  who  is  called  the  ranger  of  the  commons^  to  keep  the  kej«  gE  «adLVi&v»»A 
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cattle  trespass,  the  gates,  clean  the  ditches,  preserve  the  fences,  impound  cattle 
ing  thereon ;  trespassing,  and  do  other  acts  of  a  similar  description.  They  hate, 
and,  at  a  court  dunng  all  that  time,  at  a  court  called  a  Court  of  Orders  and 
held  annually,  j^gcrees,  annually  made  such  regulations  concerning  their  com- 
gulations  cwil  mons,  as  they  thoiight  proper,  and  given  a  public  notice  of  them 
ceming  their  by  the  common  crier  ;  and  for  the  year  when  the  rate  in  question 
pastures,  and  was  imposed,  the  order  declared,  that  every  burgess  who  had  a 
the  number  of  right  to  turn  on  his  cattle  to  feed  on  the  commons,  should  put  two 
^Ue  each  j^^^^j  ^p  cattle,  and  no  more,  on  Portmans  Croft.  It  then  pro- 
tura^  and  the  ceeded  to  appoint  the  day  when  the  cattle  should,  be  turned  on, 
lum  to 'be  paid  and  to  fix  the  price  for  each  head  of  cattle,  which  price  is  always 
in  respect  there-  paid  by  the  freemen  exercising  this  right  (who  amount  to  more 
of,  which  than  100)  to  the  treasurer  of  the  corporation.    The  mayor,  alder- 

money,  after  men,  and  capital  burgesses  (being  resident)  enjoy  the  same  right 
ezpencM^of  ^  upon  the  same  terms,  and  some  of  them  exercised  it  during  the 
management  of  year  for  which  the  rate  was  made.  The  cattle  are  branded  by  the 
the  land,  was  ranger  when  turned  on.  The  whole  of  the  money  thus  paid  to 
distributed  (;he  treasurer,  afler  deducting  the  expenses  incident  to  the  managc- 
among  the  ^r-  ^ent  of  the  land,  is  distributed  among  the  poorer  burgesses,  who 
noTturn  on :  have,  but  do  not,  on  account  of  their  poverty,  exercise  a  right  of 
Held,  that  the  depasturing  cattle.  The  mayor,  aldermen,  and  capital  burgesses, 
corporation  were  rated,  in  their  corporate  capacity,  as  the  occupiers  of  Port- 
were  liable  to  maris  Croft;  and  the  questions  for  the  opinion  of  this  Court  were, 
^7*Mthe^*  Whether  there  was  any  rateable  occupation  of  Portmans  Cr<^t? 
benefidal  occu-  ^^^  *^  there  were.  Whether  the  corporation,  or  the  individuals  who 
piers  of  these  depastured  their  cattle  upon  it,  were  liable  to  be  rated  ?  —  Bay- 
pastures.  LET  J.     I  am  of  opinion  that  the  corporation  were  the  beneficial 

occupiers  of  the  land  in  question,  and,  consequently,  that  the 

order  of  Sessions  must  be  confirmed.     We  have  been  pressed 

strongly  in  the  course  of  the  argument  with  the  case  of  Rex  v. 

(a)Anie,^h2l6*  Watson  (a),  but  that  case  differs  from  the  present  in  two  important 

particulars.  There  the  individuals  who  turned  on  had  the  exclu- 
sive enjoyment  of  the  land,  for  the  purpose  of  turning  on  their 
cattle.  No  payment  was  made  by  them  to  the  corporation,  but  to 
those  resident  burgesses  who  had  the  right  to  stock  and  did  not 
exercise  it.  Here  it  is  clear,  from  the  facts  stated  in  the  case, 
that  the  corporation  retained  the  exclusive  right  to  the  possession 
of  the  land.  They  appointed  a  ranger,  he  was  their  servant,  and 
paid  out  of  their  funds ;  his  duty  was  to  keep  the  keys  of  the 
gates,  clean  the  ditches,  repair  the  fences,  and  impound  cattle : 
all  these  acts  are  usually  aone  by  the  occupiers  of  land.  The 
commoners  could  not  insist  upon  having  the  keys  from  him.  If 
the  occupation,  however,  was  in  them,  they  woidd  be  entitled  to 
have  the  control  of  the  gates,  and  they  would  be  bound  to  do 
the  several  acts  in  respect  of  their  occupation,  which  the  corpo- 
ration did  by  their  servant.  The  corporation  received  the  ogist- 
.  nient- money  paid  in  respect  of  the  cattle  turned  on  the  land; 
they  therefore  occupied  the  land  as  agisters  of  cattle.  The  pre- 
sent case  appears  to  me  to  fall  within  the  principle  of  the  decision 
(6)^n/f ,pl.228.   in  Rex  V.  The  Trustees  for  the  Burgesses  of  Tetjokesburu.  (6)  The 

only  difference  is,  that  there  the  common  was  fed  by  the  cattle  of 
strangers,  and  here,  by  the  cattle  of  the  members  of  the  corpo- 
ration. If,  however,  the  exclusive  occupation  of  the  land  is  in 
the  corporation,  the  principle  upon  which  that  case  was  decide  v^ 
applicable  to  the  present.   There,  an  act  of  pariiament  had  vested 
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the  after*inath  of  a  certain  meadovr  in  trustees,  in  trust  for  the 
burgesses  and  principal  householders  of  Tewkesbury^  with  power 
to  let  the  san^e  annually  for  the  best  rent,  and  also  to  let  it  in 
pastures  for  cattle,  &c.  to  different  persons,  at  such  rates  and  sub*' 
ject  to  such  regulations,  as  th^  trustees  should  appoint,  or  by  writ* 
ing  under  their  hands  and  seals,  to  demise  the  same  for  a  term  of 
years ;  the  rents  and  profits,  after  payment  of  all  charges,  to  be 
divided  by  the  trustees  amongst  the  objects  of  the  trust.  The 
trustees  having  let  out  the  after-math  in  pastures,  at  so  much  per 
head,  for  horses,  cattle,  and  sheep,  were  neld  to  be  the  occupiers 
of  the  land,  and,  consequently,  rateable  for  the  same.  The  trus- 
tees were  there  considered  as  taking  in  cattle  to  agist,  and  parti- 
cular stress  was  laid  by  the  Court  upon  the  circumstance,  that 
there  was  no  letting  of  any  definite  portion  of  the  afler-math.  Now, 
in  this  case,  no  definite  portion  of  the  land  is  let  to  any  one  indi- 
vidual. The  corporation  do  nothing  more  than  take  in  cattle  to 
agist ;  they  do  not  even  know,  in  the  first  instance,  how  many  cat- 
tle will  come  in.  For  these  reasons,  it  seems  to  me  that  this  case 
falls  within  the  principle  of  the  decision  in  Rex  v.  The  Trustees 
for  ike  Burgesses  of  Tewkesbury,  and  is  distinguishable  from 
Rex  V.  Waison*  If  it  were  necessary  to  overrule  either  case,  I 
should  adhere  to  the  decision  pronounced  in  the  former  case, 
which  seems  to  me  to  furnish  a  more  reasonable  rule  of  construc- 
tion than  Rex  v.  fVatson.  —  Holrotd  J.  This  case  differs  from 
Rex  V.  WtUson  in  several  particulars.  In  that  case  it  did  not 
appear  that  the  corporation  did  any  acts  upon  the  land.  The 
temporary  ownership  seems  to  have  been  given  up  to  the  three  per- 
sons mentioned  in  the  case.  Here  the  right  of  soil  is  in  the  cor- 
poration ;  they  have  the  management  of  the  land  by  the  ranger, 
their  servant,  who  keeps  the  keys  of  the  gates,  and  cleans  the 
ditches ;  at  the  Court  mentioned  in  the  case,  they  annually  make 
regulations  with  respect  to  the  mode  of  enjoyment  of  the  com- 
mons by  the  burgesses.  The  money  paid  in  respect  of  the  cattle 
turned  on,  is  received  by  the  corporation,  though  it  be  afterwai*ds 
distributed  among  the  poorer  burgesses.  Many  of  these  acts 
done  by  them  could  only  be  done  in  respect  of  their  being  in  pos- 
session of  the  landv  That  is  perfectly  consistent  with  the  exercise 
of  subordinate  rights  by  the  burgesses.  In  rei^pect  of  any  injury 
done  to  the  land  itself,  trespass  would  lie  by  the  corporation*  but 
in  respect  of  a>iy  injury  done  to  the  right  of  common,  the  bur- 
gesses could  only  maintain  an  action  on  tne  case.  In  Rex  v.  Wat' 
MOUp  the  part  of  the  common  situated  in  the  parish  of  St.  Mary 
seems  to  have  been  in  the  exclusive  occupation  of  the  three  per- 
sons mentioned  in  the  case.  The  objection  to  the  rate  was,  that 
those  persons  were  not  rated  for  certain  lands  in  the  parish  of 
St.  Mary,  over  which  they  had  commonable  rights,  which  said 
land,  in  the  notice  of  appeal,  was  stated  to  be  in  the  respective 
occupation  of  the  said  three  persons.  The  case  ,stated  that  the 
mayor,  aldermen,  &c.  of  Huntingdon  were  the  owners  tind  proprie- 
tors of  large  tracts  of  land  within  the  borough,  used  as  a  common 
of  pasture,  and  stocked  by  the  burgesses,  part  of  which  lands, 
via.  those  mentioned  in  the  notice  of  appeal,  was  in  the  parish  of 
St,  Mary.  Now,  that  part  in  the  parish  of  St.  Mary  Was  stated 
in  the  notice  of  appefil  to  be  in  the  occupation  of  three  persons 
named  in  the  case.    Those  persons  appear,  therefore,  to  hwe  VwA 
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tbe  exclusive  occupation  of  those  lands  at  the  time  when  the  rate 
was  made.    During  that  time  the  corporation  could  not  do  any 
act  upon  the  land  ;  they  could  not  maintain  trespass  for  any  in- 
jury done  to  the  land.     Here  the  possession  is  in  the  corporation, 
although  there  be  a  subordinate  right  in  others.    There  was  no 
letting  of  any  definite  part  of  the  common  to  the  burgesses,  there 
was  no  rent  reserred,  but  merely  something  paid  for  the  agisting 
of  the  cattle.     For  these  reasons  I  am  of  opinion,  that  this  case 
differs  from  that  of  Rex  v.  Watson,  and  that  the  order  of  Sessions 
must  be  affirmed.  —  Best  J.     I  think  Res  v.  The  Trustees  for  the 
Burgesses  of  Tewkesbury  furnishes  a  more  just  principle  o?  con- 
struction than  Rex  v.  Watson,  and  I  should  be  disposed  to  over- 
rule the  latter  case,  if  it  were  necessary  to  do  so  in  the  present 
instance.     If  A  occupies  for  the  benefit  of  B,  C,  and  !>,  A  is  to 
be  rated.     Here,  the  corporation  are  the  -owners  as  well  as  the 
actual  occupiers  of  the  common,  although  they  occupy  ibr  the 
benefit  of  individual  corporators,  viz.  first,  for  the  benefit  of  the 
burgesses  who  put  in  their  cattle ;  and,  secondly,  for  the  benefit 
of  the  poorer  sort,  among  whom  the  money  received  is  afterwards 
U^  be  distributed.    The  burgesses  are  nothing  like  tenants  in  com- 
mon ;  they  have  no  interest  whatever  in  the  soil ;  it  is  clear  that 
the  corporation  retained  possession  by  their  officer;  he  could  not 
otherwise  impound  cattle  damage  feasant,  that  being  an  injury 
done  to  the  occupier  of  the  land.     The  corporation  are  even  to 
decide  how  many  cattle  each  burgess  is  to  turn  on.     This  shows 
clearly,  the  right  of  occupation  to  be  in  the  corporation,  although 
the  rieht  of  turning  on  be  in  different  members.    It  seems  to  mc 
that  tnis  is  not  distinguishable  from  the  case  of  persons  taking  in 
cattle  to  •  a^st.     The  corporation  must  be   considered  as  the 
owners,  for  it  is  impossible  to  rate  any  other  person ;  for  before 
the  orders  of  the  Court  are  issued,  the  individuals  who  are  likely 
to  have  any  interest  are  unknown.  —  Order  of  Sessions  affirmed. 
By  an  act  of  245.  Rex  v.  Birmingham  Gas-light  and  Coke  Company,  E,  T. 

jSrJl^Lm  *  G;  *•  1  ^-  *  ^-  506. —Bv  a  rate  for  the  relief  of  the  poor  of  the 
Gas-light  and  parish  of  B.,  the  Birmingham  Gas-light  and  Coke  Company  were 
Coke  Company  assessed  in  respect  of  dwelling-houses,  shops,  buildings,  Jand,  and 
had  power  premises,  and  the  trunks,  pipes,  and  dther  apparatus,  fbr  the  con- 
gven  to  them  yeyance  of  gas  belonging  to  the  company,  situate  and  being  fixed 
town^f  B.  *  *"  ^^  ground,  in  the  parish  of  B.,  and  the  profits  therefrom  within 
with  gas,  and  to  the  parish  ;  the  annual  value  being  stated  at  800/.  and  the  assess- 
lay  down  pipes  ment  20/.  Upon  appeal  against  tais  rate,  the  Sessions  confirmed 
for  the  convey-'  the  same,  subject  to  the  opinion  of  this  Court  on  the  following 
from  thf  ma-  ^^^ '  ^^  *  private  act  of  the  59  G.  3.,  certain  persons  therein 
nuftcto^to'the  nani^d*  a"^  their  successors,  were  declared  to  be  a  body  corpo- 
houses  of  the  rate,  by  the  name  of  the  Birmingham  Gas-light  and  Coke  Com- 
consumere.  pauy,  and  powers  were  given  them  **  to  supply  the  town  with  gas. 
Under  this  act  ««  to  enter  into  contracts  for  the  lighting  of  houses,  &c.  and  with 
mfrchMS"^  "  ^^^  consent  of  the  commissioners  for  lightteg  and  paving  the 
lands  and  "  town,  to  bVeak  up  the  soil  and  pavements  of  the  streets,  &c.  for 

buildings,  and  ^*  the  purpose  of  laying  down  pipes  and  other  necessary  apparatus, 
there  placed  «  for  the  conveyance  of  gas  from  the  manufactory  to  the  houses, 
retorts,  &c.  «  ^^  ^f  thg  consumers.'*  In  pursuance  of  the  provisions  of  this 
Sl^^^forture  *^''  ^^^  company  purchased  the  dwelling-houses,  shops,  buildings, 
of  gas  and  ^"^»  ^"^^  premises  mentioned  in  the  assessment,  and  erected  and 

coke,  and  fiaccd  therein  retons,  ^a&ometers^  purifiers,  and  other  apparatus 
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necessary  for  the  manufactare  of  gas  and  coke  (part  of  which  fixed  in  the 
apparatus  is  affixed  to  the  freehold  and  part  is  not,)  and  also  by  8^r«eto  tmnki, 
the  consent  of  the  aforesaid  commissionersy  broke  up  the  soil  and  PJP^  **^  ^^' 
pavements  in  the  streets,  and  fixed  therein  the  trunks,  pipes,  and  ^*ffJJ°^^?J^ 
other  apparatus  for  the   conveyance  of  gas,  mentioned  in  the  compiuiy  deriT- 
assessment,  and  which  communicate  with  the  house  and  manufac-  ed  a  consider, 
tory.    The  company  carry  on  a  considerable  manufacture  of  coke  ^^^  P'ofit  ^rom 
and  gas  upon  these  premises,  and  derive  a  profit  from  the  sale  of  ^^  "*^"^*f"«p 
each  of  those  articles.     The  coke  is  conveyed  from  the  premises  TOlwMd«8. 
of  the  company  to  those  of  the  purchasers,  by  means  of  carts  and  The  stock  m 
waggons,  and  the  gas  by  means  of  the  trunks,  pipes,  and  other  trade,  and  the 
apparatus  for  the  conveyance  of  gas,  mentioned  in  the  assessment;  profits  of  odier 
gas  and  coke  are  both  manufactured  from  coal,  at  a  great  expense  p>*n»''«ctoriet 
of  fuel,  and  the  machinery  and  apparatus  necessary  for  the  manu-  3  ^^^ot 
facture  of  these  articles  are  also  very  expensive,  and  require  fre*  rated  to  the 
quent  renewal.     Stock  in  trade,  and  the  profits  of  the  manti/aclories  poor :  Held, 
in  the  parish  of  B.,  are  not  rated  to  the  poor  in  this  rate.    The  that  the  com. 
premises,  trunks,  pipes,  &c.  mentioned  in  the  assessment  as  be-  ^^tT®"  "? 
longing  to  the  company,  if  rated  to  the  poor  as  other  lands  within  J^imtof  the 
the  parish,  that  is  to  say,  if  the  profits  arising  from  the  sale  of  gas  profits  of  theia 
are  not  included,  are  worth  200Lper  annum,  but  are  worth  800^  trade,  but  for  a 
if  the  profits  arising  from  the  sale  of  gas  are  included.    If  the  sum  equal  in 
Court  of  King's  Bench  should  be  of  opinion  that  the  profits  accru-  J^°^^l^^* 
ing  to  the  company  from  the  sale  of  gas  are  not  rateable,  or  that  premises  would 
they  can  only  be  rated  as  the  profits  of  a  manufactory,  the  rate  let  to  other 
ought  to  be  amended,  by  inserting  the  sum  of  200^.  therein,  in  persons  wilUng 
lieu  of  the  sum  of  800/.,  and  the  sum  of  5/.  in  lieu  of  the  sum  of  to  carry  ob  the 
2(V. — Abbott  C.  J.  The  question  proposed  to  us  is  not,  whether  '*™®  biwioesa, 
the  company  be  rateable  for  their  buildmgs  above  ground,  or  their 
pipes  under  ground,  but  to  what  amount  they  are  rateable.    I  am 
of  opinion,  that  the  amount  in  respect  of  which  they  are  rateable, 
is  the  sum  for  which  the  buildings,  trunks,  and  pipes  would  let  to 
a  person  who  is  willing  to  carry  on  the  business  there.     It  appears 
from  the  statement  in  the  case,  that  the  premises,  trunks,  and 
pipes,  if  rated  to  the  poor  as  other  lands  in  the  parish,  that  is,  if 
the  profits  arising  from  the  sale  of  gas  are  not  included,  are  worth 
2001,  per  annuniy  but  if  the  profits  are  included,  then  they  are 
worth  800/.  per  annum.     I  am  of  opinion  that  the  profits  are  not 
ID  this  case  rateable.     If  they  were,  a  blacksmith's  forge  might  be 
rated,  not  at  what  it  would  let  for,  but  at  the  sum  which  the 
blacksmith  acquires  by  it.     The  distinction  between  the  cases 
cited  and  the  present,  is,  that  here  the  profits  rated  are  those  of  a 
manufactory  which  are  obtained  by  applying  the  skill  and  industry 
of  man  to  capital  brought  from  a  distance  for  that  purpose.     They 
are  very  different  from  the  profits  of  canals  or  of  mineral  waters« 
which  are  natural  products  arising  within  the  parish,  and  rendering 
the  land  in  which  they  are  situate  more  valuable.     For  these  rea- 
sons I  am  of  opinion  that  the  rate  must  be  amended  by  inserting 
206/^  as  the  value  of  the  buildings  and  pipes,  and  51.  as  the  sum 
to  be  paid. — Bayley  J.   This  is  really  a  question  of  ^tian/um.  In     .     . 
most  of  the  cases  cited,  the  question  was,  whether  the  property 
was  rateable  or  not ;  and  though  the  profits  may  have  peen  re- 
ferred to  as  fixing  the  ^uantumy  the  Court  never  went  into  that 
question.   Here  the  question  of  quantum  is  presented  to  the  Court, 
and  a  distinction  is  taken  between  the  value  of  the  land  per  se^vidi  . 

s  S 


262  poor's  rats.  [Cu.  II. 

when  it  18  used  for  the  purposes  of  the  trade.    I  am  of  opinion 
that  the  company  ought  to  be  assessed,  not  at  a  sum  equal  to  the 
annual  profits  of  their  trade,  but  at  that  sum  which  the  buildings, 
trunks,  and  pipes  would  produce  to  them  if  let  at  an  annual  rent 
to  persons  willing  to  carry  on  the  trade,  or  that  rent  which  the 
company  would  be  forced  to  pay  if  the  premises  were  not  tbeir 
own  property.— HoLRo YD  J.    I  am  of  opinion  that  the  rate  oiiebt 
to  be  amended,  as  it  is  stated  that  in  this  parish  the  profits  of  other 
manufactories  are  not  rated.     In  the  case  of  a  canal,  the  land  and 
the  water  are  rated ;  and  here  an  attempt  is  made  to  rate  the  pipes 
and  the  gas  ;  but  that  cannot  be  done.     The  proper  criterioo  for 
the  rate  to  be  imposed  upon  these  lands  and  buildings  is  the  rent 
at  which  they  could  be  let  to  a  person  willing  to  carry  on  the 
business.—  Best  J.    I  think  that  such  a  construction  ought  to  be 
put  upon  the  statute  of  Eliz,  as  to  include  the  largest  portion 
of  productive  property,  because  I  feel  that  the  poor  rate,  and 
various  other  burthens,  press  heavily  upon  the  landed  interest. 
This  rate,  however,  cannot  be  supported  :  it  is  an  assessment  upon 
the  profits  of  trade.  Now  that  is  not  a  correct  mode  of  assesuroent. 
Land  is  usually  rated  not  for  the  entire  profits  derived  from  it,  but 
according  to  the  rent  which  the  tenant  pays  for  it ;  and  trade 
ought  not  to  be  rated  according  to  its  gross  profits,  hot  accordiDg 
to  the  value  of  the  stock  used  m  the  trade.     Besides,  a  rate  even 
upon  the  net  profits  of  any  undertaking  must  be  unjust  and  un- 
equal, in  a  place  where  similar  profits  and  stock  in  trade  of  others 
are  not  generally  rated.     I'lie  rate  is  in  this  case  clearly  on  the 
profits  of  a  trade  and  manufacture.     The  profits  of  this  company 
are  very  different  from  the  tolls  of  a  canal.     When  a  canal  is  once 
formed  and  filled  with  water,  it  produces  to  the  proprietor,  with- 
out any  thing  further  being  done,  a  permanent  profit  in  the  shape 
of  tolls ;  but  the  gas  company  could  obtain  no  profit  by  merely 
laying  down  these  pipes  for  the  conveyance  of  gas  throu|^  the 
streets.     The  gas  must  afterwards  be  manufactured  by  the  com- 
pany at  a  great  expense,  and  sent  through  those  pipes  before  they 
will  be  entitled  to  any  recompence.     The  gas  company  stand, 
therefore,  in  the  same  situation  as  any  other  manufacturer  who 
produces  by  artificial  means  a  saleable  commodity.      Now  the 
profits  of  such  a  manufacture  could  not,  with  justice,  be  rated  to 
the  relief  of  the  poor  in  a  parish  where  other  profits  and  other 
stock  in  trade  are  not  rated.    I  think,  therefore,  that  the  com(»any 
ought  to  be  assessed  at  that  annual  sum  for  which  the  premises 
and  pipes  would  let  to  a  person  willing  to  carry -on  the  trade,  and, 
therefore,  that  the  rate  ought  to  be  amended  by  inserting  the  sum 
of  200/.  instead  of  8001. ;  and  5/.  instead  of  20/.  —  Rate  amended 
accordingly. 
The  proprietors       24^.  Rex  v.  Proprietors  of  Trent  and  Mersey  Navigatunh  E.  T. 
of  an  inland       ^q^^^  I  B.Sf  C.  5^5.  —  By  a  rate  or  assessment  made  in  October 
^[^2f^7*"  1818,  for  the  relief  of  the  poor  of  F.,  the  Trent  and  Mersey  Canal 
relief  of  the        Company  were  rated  in  the  sum  of  4«.  ll^e/.,  as  proprietors  and 
poor  for  a  cer-    occupiers' of  a  canal  and  towing-paths,  in  respect  of  seven  acres  of 
tain  number  of  land.     And  upon  appeal  against  this  rate,  on  the  ground  that  they 

acres  of  land  «roro  nnt  fko  rft/«/»iiniora      nor  UaA  nn*T  wAfAaKIn  nv^vvA**..  :»    «.U^    .^U 


•*7!*.  ^^^^  ^^^^  "^^  *^®  occupiers,  nor  had  any  rateable  property  in  the 

tolJmSiip  occu-  ^^^"s^^'P  ^^  ^-*  '^^  Sessions  confirmed  the  rate,  subject  to  the  opi- 

pkd  by  their  "'0°  of  this  Court  on  the  following  case:  Bv  an  act  of  the  6  G.  3- 

cMtm!,  aad  wen  the  company  were  empowered  to  purchase  land  to  them,  and  their 
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successors  rdcI  assigns,  for  the  purpose  of  making  a  navigable  cut  assessed  in  re- 
or  canal  from  the  river  Trent  to  the  river  Mersey,  and  were  au-  "P**^  ^  *•*' 
thorised  to  take  for  tonnage  and  wharfage  for  all  goods  which  '***^*li5^ 
should  be  conveyed  upon  the  canal,  such  rates  and  duties  as  the  uuu  which  ^ler 
coinpany  should  think  fit,  not  exceeding  the  sum  of  one  penny-  actually  receiT- 
halfpenny  per  mile  for  every  ton  of  such  goods,  to  be  paid  to  such*  ed  farthe  pas- 
persons  at  such  places  near  to  the  said  cut  or  canal,  as  the  canal  ""S®  of  good* 
company  should  appoint ;  and  all  persons  were  to  have  free  liberty  °I^i*'!!^]JJ'* 
to  navigate  with  boats  upon  the  canal  (under  certain  regulations,)  simate  within 
upon  payment  of  such  rates  and  duties.     A  part  of  the  canal,  being  the  township : 
in  length  about  1  mile  and  52  yards,  comprising  the  quantity  of  Held,  that  this 
land  for  which  the  appellants  were  rated,  passed  through  the  town-  "^  ^«*  9P^ 
ship   of  F.    The  company  had   no  lands,   houses,   warehouses^ 
wharfs,  or  other  property  m  the  township,  except  the  canal  and 
towing-path.     No  tolls,  rates,  or  duties  were  received  in  the  town- 
ship ;  nor  did  any  tolls,  rates,  or  duties  become  payable  there,  the 
company  not  having  so  appointed.    But  the  company  received 
aonoally  a  much  larger  sum  than  that  in  respect  of  which  they 
were  assessed  for  tolls  Jbr  the  passage  of  goods  over  that  part  of 
their  canal  vohich  lies  in  the  township  of  F.     The  company  derive 
very  considerable  annual  profits  from  the  canal.  —  Order  of  Ses- 
sions affirmed.    • 

247.  Rex  v.  Manchester  and  Salford  Water  Works,  E.  T.  4(?.4.  By  an  act  for 
I  B.  Sf  C.^30.  —  The  defendants  were  assessed  (under  an  act  of  clearing,  light, 
the  S2  G.  3.  c.  69.,  intituled,  "  An  Act  for  the  better  cleansing,  |^«'  ^"^Jjjf * 
"  Hglittng,  watching,  and  regulating  the  towns  of  Manchester  and  ^  rtrortsVf*a 
'*  Salford),  in  respect  of  their  pipes,  trunks,  apparatus,  works,  and  township,  the 
*^  tenements,  in  the  township  of  Manchester,  for  the  conveyance  commissioners 
**  and  supply  of  water  in  that  township,  and  the  profits  arising  wereauthoriscd 
"  therefrom."     Upon  appeal,  the  Sessions  confirmed  the  rate,  sub-  ^^j^'J^"  **** 
ject  to  the  opinion  of  this  Court,  upon  a  case  which  it  is  unneces-  ^Jj^  by  rates 
sary  to  state,  inasmuch  as  the  only  question  discussed  was,  whether  or  assessments 
the  liberty  granted  to  the  company  under  an  act  of  parliament  (by  on  the  several 
which  they  were  incorporated,)  of  breaking  up  the  soil,  &c.  for  inhabitanto  of 
the  purpose  of  laying  down  their  pipes,  Ac.  and  conveying  water,  ^j^^^J^'*' 
constituted  a  tenement  within  the  meaning  of  the  act  under  which  ^^^^  sums  from 
the  rate  was  made.     The  clauses  of  that  act,  which  bear  upon  the  time  to  time  by 
question,  being  adverted  to  in  the  judgment  of  the  Court,  it  be-  rate  or  assess- 
comes  unnecessary  to  state  them  here. —  Bayley  J.  delivered  the  ">*"*  upon  the 
judgment  of  the  Court.     The  question  in  this  case  was,  whether  ^^^^^  of  air 
the  company  of  proprietors  of  the  Manchester  and  Salford  water-  messuages, 
works,  in  respect  of  their  trunks,  pipes,  and  other  apparatus  for  bouses,  ware- 
supplying  the  towns  of  Manchester  and  Salford  with  water,  were  houses,  shops, 
occupiers  of  what,  within  the  meaning  of  the  stat.  32G.3.  c.69.,  is  c*^""*^  ^«»1?» 
a  tenement.     By  that  act,  the  commissioners  thereby  appointed  ^^^  ^^J 
are  authorised  to  ascertain  the  sum  to  be  raised  by  rate  or  assess-  houses,  and  * 
nient  on  the  several  inhabitants  of  the  town  of  Manchester  and  other  buildings, 
Salford,  and  to  raise  such  sums  from  time  to  time,  by  rate  or  gardens,  or 
assessment,  upon  all  the  tenants  and  occupiers  of  all  messuages,  g^enrground, 
bouses,  warehouses,  shops,  cellars,  vaults,  stables,  coach-houses,  ^^^^^^ 
brewhouses,  and  other  buildings,  gardens  or  garden  ground^  and  township.     By 
other  tenements  in  the  towns  of  Manchester  and  Salford.    The  another  clause, 
statute  does  not  adopt  the  language  of  the  43  Eliz.,  '*  lands  and  the  occupier  of 
**  houses,"  but  enumerates  the  different  properties  which  I  have  •"T  .*?"*  w5*' 
specified.     It  docs  not  use  the  word  "  land,"  which  U  uaeOi  \\i  ^^^''i'^vSS^^^ 

s  4 
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or  other  build-  the  Statute  of  EliZf  but  it  uses  the  word  <<  teoements/'  which 

iDgyorofany  that  Statute  does  not  use.    Tlie  decisions,  therefore,  upoQ  the 

oib»r  tenemeni  statute  of  Eliz.    will    not   govern  this   case,    unless  the  word 

^*®  ^Sa?  tenements  here  is  used  in  as  comprehensive  a  sense  as  the  word 

witWnthetown-  ^»^*  there.     This  is  an  act  for  cleansing,  lighting,  watching,  and 

ship,  wi»  ap-  regulating  the  streets,  laoes,  passages,  and  places  within  the  towns 

pointed  a  com-  of  Manchester  and  Salford;  and  a  chief  object  appears  by  the 

miasioDer:  recital  to  be,  to  provide  for  the  peace,  security,  and  accommo- 

Held,  that,  dation  of  the  inhabitants  of  the  towns,  and  of  persons  resortinir  to 
under  Uus  act*  <■  .         ,»  t_    ^l  rT«i_  •  /«  ^ 

the  trunks  and    ^^^  passing   through   them.      Ihe   occupier  of  any   messuage, 

pipes,  works,  dwelling-house,  warehouse,  or  other  building,  or  afani^  other  iene- 
and  other  ap-  ment  within  either  of  the  towns,  of  the  yearly  value  of  30/.,  is  a 
paratusofa  commissioner.  The  word  **  tenement"  occurs  in  this  part  of  the 
watCT-company  ^^^^  ^^^  jg  altogether  associated  with  words  which  denote  build- 
ofthetovm  ^  *"g®*  Section  39.,  which  gives  the  power  of  rating,  directs  the 
with  water,  did  commissioners  to  ascertain  every  year  the  sums  to  be  raised  by 
not  constitute  a  rates  on  the  inhabitants  of  Manchester^  and  by  rates  on  the  inha- 
teneraent  with-  bitants  of  Salford^  as  if  inhabitants  were  to  be  the  persons  rated ; 
^°  ^  r^t^'°/  '^^  '"  addition  to  such  words  as  denote  buildings,  and  the  general 
Uicrefore  'tJw  '  word  "  tenements,"  introduces  the  words  "  gardens  and  garden 
con^)any'  were  "  grounds,  and  Other  tenements."  By  section  40.  the  demand  of  the 
not  liable  to  be  rate  is  to  be  led  at  the  dwelling-house  or  tenement  occupied.  And 
rated  in  respect  by  section  43.  it  is  recited,  that  several  messuages  or  dwelling- 
of  Rich  pro-  houses,  warehouses,  or  other  buildings  or  tenements  in  these 
^  ^*  towns,  are  let  out  in. lodgings  or  tenements  to  divers  tenants,  and 

that  it  would  be  difficult  to  rate  the  occupiers,  or  recover  their 
rates,  and  provision  is  made  for  rating  the  landlord  of  every  such 
messuage,  &c.  of  the  yearly  value  of  4/.  lOs,  or  upwards,  which 
shall  be  so  let.  These  are  some  of  the  instances  in  which  the 
word  **  tenement"  is  used  in  this  act;  and  from  these  instances  and 
the  object  of  the  act,  it  may  be  collected  in  what  sense  it  uses  that 
word.  The  omission  to  use  the  obvious  and  general  word  ^*  lands," 
and  yet  introducing  **  gardens  and  garden-grounds,"  implies,  that 
«'  lands"  in  general  were  not  intended  to  be  rated.  The  object  of 
the  act  was,  to  give  security  and  accommodation  to  the  residents 
and  to  their  property.  The  inhabited  houses,  therefore,  and  every 
thing  connected  with  residence  or  trade,  as  they  were  to  have  the 
advantage,  were  to  be  liable  to  the  charge.  The  houses,  ware- 
houses, shops,  and  all  other  buildings,  were  to  be  rated,  because 
they  all  had  protection.  But  why  were  gardens  and  garden- 
grounds  to  be  mcluded, -if  lands  in  general  were  not?  possibly, 
because  the  produce  thereof  was  of  value,  and  was  a  probable  ob- 
ject of  depredation,  and  the  general  lighting  and  watching  of  the 
towns  would  give  so  much  additional  protection  to  this  species  of 
property,  as  might  pfoperly  make  it  the  subject  of  charge.  Gar- 
dens, therefore,  and  garden-grounds,  may,  on  this  account,  be 
distinguished  from  other  descriptions  of  land,  and  may  be  sub- 
jected to  this  charge,  whilst  land  in  general  is  exempt.  Pasture- 
ground,  for  instance,  stone-quarries,  and  other  kinds  of  real  pro- 
perty,,  though  included  jn  the  43£/iz.,  as  affording  income,  and 
supplying,  therefore,  the  means  of  contribution,  are  omitted  in  this 
act,  because  such  property  derives  no  equivalent  or  material  pro- 
tection from  it.  Upon  the  ground,  therefore  that  this  statute 
does  not  use  the  comprehensive  word  **  land,"  and  uses  the  word 
**  tenement"  in  a  very  limited  sense  only,  and  not  in  a  sense  to  include 
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the  property  in  question,  .we  are  of  opinion  that  this  property 

not  liable  to  be  rated,  that  it  ought  to  be  expunged  from  the  rate, 
and  that  the  o|0er  of  Sessions  must  be  quashed.  —  Order  of  Ses* 
sions  quashed. 

248.  Rexy.  Moslei/,  T.  T.  4  G.  4. 2B.  Sf  C.  226. — Upon  an  appeal  By  the  Mm^ 
against  a  rate  made  on  the  defendant,  under  the  M.  and  S.  Police  cketter  and 
Act,  32  G.  S.  C.69.,  in  respect  of  "  market  sites,  streets,  lands,  and  Sa^»^  Polaw 
"  tenemenu,  on  the  market  place,  Shude  Hilly  Smithy  Door,  and  ^^^f,?,,,^ 

"  at  various  other  streets  in  Af.,  and  the  tolls,  dues,  rates,  and  pro-  ^iere'tobentd* 
^*  fits    in    respect  thereof,"    the   Sessions    confirmed  the    rate,  upoo « the 
subject  to  the  opinion  of  the  Court  on  the  following  case :   The  teoMits  or  o»> 
assessment  and  rate  appealed  against  were  duly    made  and  al-  cupienofaE 
lowed  according  to  the  requisites  of  the  act.     The  markets,  for  ^^^f***' 
which  the  rate  was  imposed,   are    held    in    the  several    places  homM'showi 
named,  which  are  public  streets  in  M.,  and  the  public  have  a  cellan^  Tauten 
right  to  pass  and  repass  over  the  same,  subject  to  tlie  right  of  ttablet,  ooMh« 
holding  the  said  markets  by    the  appellant.      The  appellant  is  l>ouw>>  brew* 
lord  of  the  manor  of  M.,  and  owner  of  the  markets  there,  and  of  ^J^fbi^SmM. 
all  the  waste  lands  within  the  manor.     The  emoluments  received  gardem  ^^"^^ 
by  him  are  collected  by  and  paid  to  him,  from  the  persons  using  garden- 
the  said  markets  and  the  sites  thereof,  for  the  privilege  of  exposing  grounds,  and 
to  sale  there  the  commodities  in  which  they  deal-     The  baskets,  «f*^  tenematu, 
sacks,  tubs,  and  stalls,  used  by  such  persons  in  the  said  markets,  S^ff*  ^2riff. 
are  provided  by  themselves,    and   are  either  carried  by -them,  and  S.  reepec- 
or  are  placed  upon  the  pavement  of  the  said  markets,  but  are  tively:"  Hdd 
not  fastened  to  the  ground.      In  support  of  the  order  of  Ses-  .that  the  owner 
sions  it  was  contended  that  the  word  tenement^  as  used  in  the  of  certain 
act  in  question,  was  large  enough  to  embrace  the  subject-matter  '""^jJ^SnaSfof 
of  this  rate.     But  the  Court  said,  that  the  meaning  of  the  word  j^^  |q  ^i^;^ 
**  tenement",  as  used  in  this  act,  had  been  under  their  consider-  Tarioua  articles 
ation  on  a  former  occasion ;  and  that  they  were  satisfied  that  it  were  ezpoaed  to 
was  intended  to  be  applied  to  those  things  only  which  were  ^usdem  ■■**»  by  persons 
generisf  with  those  particularly  enumerated,  and  was  not  intended  J  J^  ^ 
to  be  used  in  a  larger  sense  sometimes  given  to  it ;  that  the  subject  j^^^  buf  had 
of  the  present  rate,  not  being  of  the  same  nature  as  any  of  the  not  any  stalls 
descriptions  of  property  specified  in  the  act,  was  not  liable  to  be  fixed  to  the 
rated ;  and  that  the  order  of  Sessions  confirming  the  rate  must  ground,  was 
therefore  be  quashed.  —  Order  of  Sessions  quashed,  {a)  T^t^J^^!^ 

within  the  meaning  of  the  act ;  and  therefore  was  not  liable  to  be  rated  in  reqtect  of  the  profits  of 

such  markets. 

249.  Rex  v.  Hull  Dock  Company,  M.  T.  5  G.4.  SB.Sf  C.516.  By  a  statute  of 
—  Upon  an  appeal  by  the  Hidf  Dock  Company  against  a  rate  made  the  9&10W.8. 
for  the  relief  of  the  poor  of  the  town  of  Kingston-upon-HvU,  tlie  **"*  pwof  the 
Sessions  amended  the  rate  by  inserting  the  names  of  certain  per-  l^^j^^^^ip,,,,, 
sons  therein,  and  confirmed  the  rate  so  amended,  subject  to  the  J7titf,  are  placed 
opinion  of  this  Court,  on  a  case  of  which  the  following  is  the  sub-  under  the  ma- 
stance  :  The  rate  was  duly  made,  but  it  was  contended  on  behalf  nagement  of  a 
of  the  appellants,  that  certain  persons  (named  in  the  case,)  ought  ^^^'SSS^iw 
to  have  been  assessed  in  respect  of  property  hereinafter  mentioned,  ^  ^^  ^^ 
and  that  they  were  improperly  omitted  from  the  rate;  and  also,  are  to  be  roam- 
that  a  deduction  ought  to  have  been  made  from  the  sum  upon  tainedbymoney 
which  the  Dock  Company  were  assessed  in  respect  to  the  amount  to  be  leried 

of  the  poor  rate  with  which  they  were  chargeable.     The  poor  of  "  ^^  ^\^^  °' 

(a)  Vide  Rex  v.  Manchester  Water  Works,  ante, pi.  14*7 . 
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bitant,  and  of 
all  lands, 
houses,  tithes 
impropriate, 
appropriation 
of  tithes,  and 
all  stocks  and 
estatesin  the 
said  town  in 
equal  propor- 
tions according 
to  their  respec- 
ti?6  worths  and 
▼allies.**   Upon 
an  appeal 
affainstaiate 

of  this  act,  it 
appeared  that  it 
omitted,  first, 
persons  not  re- 
sident in  HtiU 
but  having 
stock  in  trade 
thov,  which  had 
produced  a  spe- 
cified profit  in 
the  last  y€mr; 
secondly,  a 
tenant  of  houses 
which  he  un- 
derlet at  a  spe- 
cified profit,  the 
under-tenants 
being  rated,  but 
excused  from    - 
paying  on  ac- 
count of 
poverty;  thirdly, 
ownen,  and 
part  owners  of 
ships  regia- 
teredat  HuU, 
and  trading  to 
and  from  that 
port  and  within 
the  port  at  the 
time  the  rate 
was  made. 
Some  of  these 
perstms  were 
resident  in 
Hull,  others 
were  not. 
Some  profits 
had  been  de- 
rived from  the 
ships  in  the 
preceding  year, 
but  the  appel^ 
lants  could  not 
show  the 
amount:  Heidy 
that  the  act  in 
question  made 
mU  pcnoDBl 


ti 


the  parishes  of  the  Holy  Trinity  and  St.  Mary,  which  two  parishes 
comprise  the  whole  of  the  town  of  HuU  and  tne  precinct  of  Myton 
adjoining  and  belonging  to  the  town,  are  under  the  management 
of  a  corporation  which  was  created  by  an  act  of  parliament  passed 
in  the  9  &  10  ^.  3.|  and  is  called  by  the  name  of  the  *<  Governor, 
"  Deputy-Govemor,  Assistants,  and  Guardians  of  the  Poor  in  the 
"  Town  of  Kingston'upofi'Hull  ;**  and  by  that  statute,  after  autho- 
rizing the  said  corporation  to  erect  workhouses,  it  enacted,  '*  That 
'<  it  shall  and  may  be  lawful  for  the  sakl  corporation  from  time  to 
'<  time  to  set  down  and  ascertain  what  weekly,  monthly,  or  other 
'<  sums,  shall  be  needful  for  the  maintenance  of  the  poor  in  the 
'<  said  hospital  or  hospitals,  workhouse  or  workhouses,  house  or 
**  houses  of  correction,  or  within  the  care  of  the  said  corporation, 
*<  so  that  the  same  do  not  exceed  what  hath  been  paid  in  the  said 
"  town  towards  the  maintenance  of  the  poor  thereof,  in  any  one  of 
'*  the  three  last  years,  and  so  as  such  poor  of  the  said  respective 
parishes  in  the  said  town  as  are  unable  to  work  or  get  their  living, 
be  provided  for  thereout ;  to  the  intent  that  no  other  levy  or 
assessment  may  be  made  for  any  other  maintenance  or  allowance 
'<  to  any  of  the  poor  of  the  said  respective  parishes,  or  any  of  them, 
**  upon  the  said  inhabitants ;  and  shall  and  may  under  their  common 
'*  seal  certify  the  same  to  the  mayor,  recorder,  and  aldermen  of  the 
*^  said  town  for  the  time  being.  Which  said  mayor,  and  any  six  of 
"  the  aldermen,  or  any  eight  of  the  aldermen  without  the  mayor, 
'*  may  and  are  hereby  required  from  time  to  time  to  cause  the  same 
"  to  be  raised  and  levied  by  taxation  of  every  inhabitant,  and  of  all 
'^  lands,  houses,  tithes  impropriate,  appropriation  of  tithes,  and  all 
*'  stocks  and  estates  in  the  said  town  and  lordship  of  Myfon  adjoin- 
'<  ing  and  belonging  to  the  said  town,  in  equal  proportions,  according 
**  to  their  respective  worths  and  values,  and  in  order  thereunto  the 
'<  said  mayor  and  any  six  of  the  said  aldermen,  or  any  eight  of  the 
"  said  aldermen  without  the  mayor,  shall  have  power  and  are  hereby 
**  required  indifferently  to  proportion  out  the  said  sum  and  sums 
'<  upon  each  parish  and  precinct  within  the  said  town,  and  by  their 
"  warrants  under  the  hands  and  seals  of  the  major  part  of  them,  to 
"  authorize  and  require  the  churchwardens  and  overseers  of  the  poor 
''  of  each  respective  parish  and  precinct  to  assess  the  samerespec- 
''  tively,  and  after  such  assessments  made  and  returned,  the  said 
'<  mayor  and  six  aldermen,  or  any  eight  of  the  aldermen  without  the 
'*  mayor,  are  hereby  empowered  to  approve,  confirm,  or  alter  such 
**  assessments  as  to  them  shall  seem  just  and  reasonable ;  and  the 
''  said  assessments  by  warrants  under  their  hands  and  seals,  to  au- 
**  thorize  the  said  churchwardens  and  overseers  to  demand,  gather, 
*<  and  receive.'*  Pursuant  to  this  statute,  the  mayor  and  aidernien  in 
July  1823,  issued  their  warrants  to  the  proper  officers  of  the  seve- 
ral wards  into  which  the  town  of  Hull  is  divided,  and  of  the 
precincts  of  Myton,  authorizing  and  directing  them  to  make  assess- 
ments within  their  respective  wards  and  precincts  upon  every  inha* 
bitant,  and  upon  all  lands,  houses,  tithes  impropriate,  appropria- 
tion of  tithes,  and  all  stocks  and  estates  within  the  same,  against 
which  assessment  the  Dock  Company  appealed  on  the  ground  of 
the  omission  of  the  persons  hereinafter  mentioned.  The  case  then 
mentioned  several  persons  not  resident  in  HuU,  but  having  either 
shops  or  counting-houses  there,  and  stock  in  trade,  of  which  a 
clear  profit,  the  amount  of  which  was  specified,  had  been  made 
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in  the  year  then  last  past.    One  case  was  stated  of  a  lessee  of  property  rates. 
houses,  which  he  under*let  at  a  profit  which  was  specified,  and  one  ^^®  whether  the 
of  the  owners'  of  houses  which  he  let  at  rents  specified ;  the  occu-  ^^^^  ^^^  ^^ 
piers  of  these  houses  were  rated,  but  excused  from  payment  on  ^^^  j^  ^^' 
the  ground  of  poverty.     A  long  list  followed  of  persons  owners  or  and  that,  conse- 
part  owners  of  ships,  but  the  shares  of  each  person  were  not  spe*  quently,  the 
cified  which  were  registered  at  //ti//,  and  usually  traded  to  and  ^"^  ^^  ^^ 
from  diat  port,  and  were  within  the  town  of  HuU  at  the  time  when  ^****"  of  per- 
the  rate  was  made.     One  part  owner  at  least  of  each  ship  were  i^"ebe«iiii^ 
resident  within  the  town,  others  were  not,  but  had  counting-houses  eluded  in  the 
there,  others  were  neither  resident  nor  occupied  counting-houses  rate,  and  that 
in  the  town.     The  said  several  ships  respectively  made  several  **  ^^  ^^^  "*- 
voyages  to  and  from  Hull  in  the  course  of  the  then  last  year,  and  ^"^JilSlf  *"*  *** 
the  owners  made  a  profit  thereof  respectively,  but  the  particular  ^^  ^^' 
amounts  of  such  profits  did  not  appear.     None  of  the  persons  amount  of  pro- 
above  mentioned  were  rated  in  respect  of  the  several  descriptions  fits  made  by  the 
of  property  enumerated.    In  addition  to  the  several  persons  whose  ^'P^  ^^  *•** 
<uises  are  above  specified,  notice  of  appeal  had  been  given  to  divers  ji^u^*?**' 
other  persons  having  stock  in  trade  within  the  ward  aforesaid,  and  ^^^  profitable 
who  were  not  assessed  or  rated  to  the  relief  of  the  poor ;  and  it  they  ought  not 
being  proved  that  they  derived  a  profit  from  their  stock,  and  were  to  have  been 
resident  in  Hull  in  the  ward  aforesaid,  and  the  respondents  admit-  Alt<;gethcr 
ting  at  the  hearing  of  the  appeal  that  such  last  mentioned  persons  ^""'j*** 5^ 
ought  to  be  added  to  the  rate,  the  Court  of  Quarter  Sessions  ac-  uwtmant  of 
cordingly  ordered  the  said  rate  to  be  amended,  by  insertins  the  houses  underlet 
names  of  those  persons  in  the  rate,  reserving  for  the  opinion  of  as  before 
this  Court  the  question,  Whether  the  said  persons  whose  cases  mentioned,  waa 
are  above  particularly  specified,  ought  to  have  been  assessed  in  "*Jli^^  ** 
respect  of  the  property  also  above  particularly  specified ?  The  j^ni/Dock 
appellants  in  this  case  are  assessed  in  respect  of  the  profits  arising  Company  were 
from  dock  dues  and  wharfage  rates  received  by  them.     Thdir  net  rated  at  the 
prints  for  the  year  amount  to  8900/.,  after  making  a  fair  allow-  ^"11  amount  of 
ance  in  respect  of  repairs  and  all  other  expences  incidental  to,  JJjJoJJJfl^ 
and  necessary  for,  making  the  property  profitable,  but  without  making  any 
making  any  deduction  in  respect  of  the  sum  with  which  they  are  deduction  for 
chargeable  to  the  poor-rate,  and  which,  according  to  the  present  the  poor-rate: 
assessment,  amounts  to  2225/.    If  the  amount  with  which  the^  ^*1<*  ****  ^^ 
are  so  chargeable  as  poor's  rates  ought  to  be  deducted,  then  their  JJat  Jhe"  worth 
net  profits  would  only  amount  to  6675/.  or  thereabouts.     The  ^^^  value*' 
Dock  Company  are  assessed  as  upon  profits  amounting  to  8900/.,  could  only  be 
and  not  as  upon  profits  amounting  to  6675/.  only,  no  deduction  the  profits, 
being  allowed  in  respect  of  the  poor's  rate.  —  Abbott  C.  J.    We  "»?«•  *'^"*' 
are  all  of  opinion,  that  the  local  act  is  to  be  construed  by  itself.  ^'"Se^re 
It  is  probable  that  the  legislature  would  take  into  its  consideration  supposing  other 
all  the  circumstances  of  the  case,  and  adapt  its  langui^e  to  those  property  to  be  | 
circumstances.     There  is  not,  therefore,  any  ground  for  surprise,  rated  at  a  rack- 
if  we  should  find  property  made  rateable  in  Hull  which  is  not  so  "^^^  I^K^* 
elsewhere.     As  to  the  case  generally,  Cur.  adv.  vult     The  jud^»  ^^^  ^^^^  ^^ 
ment  of  the  Court  was  now  delivered  by  Abbott  C.  J.     This  culatedupon" 
was  an  appeal  against  a  rate  by  the  Hull  Dock  Company.     The  such  a  sum  aa 
groimds  of  appeal  were,   that  some  persons  were  improperly  would,  together 
omitted,  and  that  a  deduction  ought  to  have  been  made  from  the  ^»^  •*»  "***» 
sum  at  which  the  company  were  rated,  to  the  extent  of  the  poor-  ™^ie  amount 
rate  they  were  compellable  to  pay.  The  poor-rate  in  HuU  is  raised  ^,f  ^toClu. 
under  an  act  of  parliament  of  the  9  8c  10  fK.  3.>  whvcVi  dixecXA 
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^^  tbst  it  shall  be  levied  by  taxation  of  every  inhabitant,  and  of 
**  all  lands,  tioases,  tithes  impropriate,  appropriation  of  tithes,  and 
1^  all  stocks  and  estates  according  to  their  respective  worths  and 
^  values ; "  and  the  cases  of  persons  improperly  omitted  were 
reduced  to  certain  classes,  viz.  first,  persons  residing  out  of  /Ad/, 
but  occupying  counting-houses  or  shops  within  the  town  of  //ti//, 
and  having  stock  in  trade,  by  which  they  made  a  specified  profit ; 
secondlVf  owners,  or  part  owners  of  ships  registered  at  the  port 
of  Huilj  and  trading  to  and  from  it,  and  making  a  profit  yearly, 
though  the  amounts  of  such  profit  did  not  appear,  such  owners 
being  in  some  instances  resident  in  Hull,  and  in  other  instances 
not ;  and,  thirdly,  a  lessee  of  houses  underlet  by  him  at  an  ad- 
vanced  rent,  to  persons  who  were  rated,  but  on  account  of  theiV 
poverty  were  excused  from  paying  their  rates ;  and  if  any  one 
of  these  three  classes  was  improperly  omitted,  the  rate  was/m? 
tanto  wrong.  The  rate  had  originally  omitted  certain  other  per* 
sons  resident  in  HuU,  and  having  stock  in  trade  there  yielding 
profit,  but  it  was  conceded  at  the  Sessions,  that  those  persons 
ought  to  be  added  to  the  rate,  and  they  were  added  accordingly. 
The  case,  therefore,  as  to  admissions,  is  confined  to  the  three 
sets  of  cases  I  have  mentioned,  and  we  are  of  opinion,  that  the 
first  and  second  classes  were  liable  to  be  rated,  and  were  impro- 
perly omitted ;  but  that  the  lessee  in  the  third  case  was  not  liable, 
and  that  the  omission,  as  to  him,  was  right.  It  was  urged  upon 
the  argument,  that  though  the  local  act  9  &  10  ^.  S.  used  dif- 
ferent Tan&;uage  from  the  43  Eliz,  c.  2.  yet  that  it  ought  to  be  con- 
strued as  if  language  in  both  had  been  the  same ;  but  the  Court 
intimated  their  opmion  to  the  contrary,  in  the  progress  of  the 
discussion ;  and  they  see  no  reason,  upon  further  consideratioHf 
to  change  that  opinionT  The  43  Eliz>  uses  language  applicable 
generally  to  the  kingdom  at  large.  The  9  &  10  ^.  3.  having  io 
its  view  the  town  of  Hull  only,  would  naturally  suit  its  expres- 
sions to  the  state  and  circumstances  of  that  place;  and  where  we 
find  a  deviation  from  the  language  in  the  statute  of  Eliz-  the 
presumption  is,  that  tlie  deviation  was  intended,  and  that  a  dif- 
ferent system  was  thought  better  for  Hull,  and  that  the  language 
proper  for  such  system  was  therefore  used.  We  are,  therefore, 
to  consider  it  the  intention  of  the  statute  9  &  10  fF.  3.,  that  the 
rates  should  be  raised  by  the  taxation  of  every  inhabitant,  and  of 
all  lands,  houses,  tithes  impropriate,  appropriations  of  tithes,  and 
all  stocks  and  estates  within  the  town.  It  was  most  properly 
admitted  by  Mr.  CoUman,  upon  the  argument  that  *<  stocks 
<'  and  estates  "  must  include  all  stock  in  trade  and  personal  pro- 
perty. "  Stocks  "  could  have  no  other  meaning,  and  '*  estates," 
placed  as  it  is  in  the  clause,  must  extend  to  personal  estates. 
This  statute,  therefore,  has  these  two  efiective  words,  which  are 
not  to  be  found  in  the  statute  of  Eliz,,  and  these  two  words  re- 
move from  this  case  all  distinction  between  residents  and  non- 
residents. Under  the  statute  of  Miz.  there  was  no  word  appli- 
cable to  personal  property,  and  it  was  only  on  the  ground  of  his 
being  an  inhabitant  that  any  owner  of  personal  property  could  be 
rated  for  that  property,  because  there  was  no  word  in  that  statute 
to  include  him,  except  the  word  **  inhabitant."  Under  that  statute, 
therefore,  there  was  necessarily  a  distinction  between  residents 
gnd  Jion-residents,  because  the  resident  would  be  rateable  £br  his 
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personalty  within  the  place,  the  non-reiident  not.  The  distino- 
tion,  however,  under  that  statute,  applied  only  to  those  kinds  of 
property  which  the  statute  did  not  specify  for  the  occupiers  of. 
lands,  houses,  &c.,  and  whatever  the  statute  enumerated  was 
rateable,  whether  he  were  resident  or  not.  In  this  statute, 
9  &  10  IV,  3.,  what  was  defective  in  this  respect  in  the  statute  of 
Eiiz.  is  supplied ;  the  rate  is  to  be,  not  only  upon  every  inhabitant, 
but  upon  all  stocks  and  estates.  Lands,  houses,  and  tithes  are 
all  rateable,  according  to  the  general  principles  of  rating,  whe- 
ther the  occupier  be  resident  or  not ;  and  it  is  impossible  upon 
this  act  to  say,  that  lands  within  the  town  shall  be  rated,  but  tnat 
stocks  and  personalty  within  the  town  shall  not.  The  stocks 
and  personalty  are  not  rateable  elsewhere,  they  have  all  the  be- 
nefit of  the  town,  and  there  ciui  be  no  reason,  therefore,  why, 
when  there  are  words  sufficient  to  include  them,  they  should  not  be 
included.  We  are,  therefore,  of  opinion  that  the  stock  in  trade 
and  ships  yielding  profit  arc  liable  to  be  rated.  It  was  pressed 
upon  us  in  tlie  argument  that  as  the  appellants  had  not  made  out 
what  was  each  ship's  profit,  they  had  not  given  to  the  Sessions  the 
means  of  amending  the  rate ;  and  that  the  appeal,  therefore,  as 
to  the  ships,  could  not  be  supported.  But  besides  that  this  it 
evading  the  question  upon  which,  it  is  obvious,  the  Sessions  wished 
for  the  opinion  of  the  Court,  it  is  founded  upon  the  misapprehen- 
sion of  the  duties  of  the  parish  officers,  and  of  an  appellant.  Where 
property  is  rateable,  it  is  the  duty  of  the  officers  to  include  it  in 
the  rate,  and  to  take  what  means  they  can  to  ascertain  its  value. 
It  is  not  for  them  to  omit  it  altogether,  and  te  cast  upon  the  ap- 
pellant what  is  properly  their  dut^,  the  burden  of  proving  its 
value.  In  the  case  of  a  single  omission,  the  difficult  upon  the 
appellant  might  not  be  very  great,  but  where  all  the  property  of 
a  given  description  is  omitted,  the  difficulty  might  be  excessive. 
Before  the  41  G.S.c.^S.  (7.  K.^  the  omission  of  a  single  individual 
who  ought  to  have  been  included,  compel  the  Sessions  to  quash 
the  whole  rate ;  and  so  as  he  was  rateable  at  all,  the  extent  to 
which  he  was  rateable  was  not  in  question.  The  stat.  41  G.3. 
requires  the  Sessions  to  amend  or  alter  a  rate  appealed  against 
without  quashing  it,  but  with  this  proviso,  that  if  the  Sessions 
shall  think  it  necessary  for  the  purpose  of  givine  relief  to  the 
appellant  to  quash  th^  rate,  they  may  do  so ;  and  when  a  rate 
contains  so  many  omissions  that  it  can  hardly  be  expected  of  an 
appellant  that  he  should  have  evidence  to  show  the  extent  to 
which  each  person  omitted  ought  to  be  rated,  and  where  the 
investigation  before  the  Sessions  would  be  likely  to  exhaust  more 
time  than  they  could  reasonably  be  required  to  give  up,  we  think 
it  would  not  be  an  improper  exercise  of  their  discretion  to  quash 
the  rate,  and  make  the  officers  do  in  the  end  what  they  ought 
to  have  done  in  the  beginning.  Another  answer  is,  that  the  Ses- 
sions do  not  appear  to  us  to  have  made  this  a  ground  upon  which 
ihey  wish  for  our  opinion.  As  to  the  question  of  the  lessee  whose 
under-tenants  have  been  excused  from  poverty,  the  point  was  not 
much  pressed  upon  us  in  the  argument,  and  we  think  the  lessee 
not  liable.  The  stat.  9  &  10  fT.  S.  imposes  the  rate,  indeed,  upon 
the  lands,  &c.  without  mentioning  either  occupier  or  owner;  but 
as  this  is  a  burden  commonly  falling  upon  the  occupier  and  rarely 
imposed  iipon  the  owner,  we  think  the  owner  not  comifeUibVA  lo 
bear  it.     Tl)e  owner  fixes  hia  rent  upon  the  suppoftitAOU  t)^aX  X^x& 
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18  his  tenant's  harden ;  and,  without  very  clear  words  to  show  that 
such  was  the  intention,  we  think  that  we  cannot  make  the  land- 
lord surety  for  the  tenant.  As  to  the  question,  Whether  the  rate 
upon  the  company  should  be  according  to  the  full  amount  of  their 
profits,  without  making  any  deduction  for  the  sum  they  are  liable 
to  pay  for  the  poor-rate  ?  we  think  the  rate  oueht  not  to  be  so 
made.  This  property  is  to  be  charged  accoraing  to  its  worth 
and  value,  in  like  manner  and  in  the  same  proportion  as  other 
real  property  is  charged  in  the  same  rate.  If  other  real  pro- 
perty is  charged  only  at  three  fourths,  or  any  other  part  of  its 
value,  afler  making  deductions  of  the  same  nature  as  those  which 
have  been  made  in  the  case  of  the  company,  the  company  ought 
to  be  charged  in  the  same  proportion.  If  other  real  property  is 
charged  according  to  the  rack  rent  actually  paid  by  the  occupier, 
and  according  to  a  rent  so  estimated,  where  the  occupier  is  not 
a  tenant  at  such  rent,  there  will,  even  in  those  cases,  be  a 
virtual  allowance  in  respect  of  the  poor-rate,  such  a  rent^being  in 
reality  a  part  only  of  the  worth  or  value  of  the  land.  The  whole 
.  worth  or  value  is  made  up  of  what  is  paid  in  rent,  and  what  in 
rates  and  other  outgoings.  Land  intrinsically  worth  40/.  a  year 
can  only  pay  a  rent  of  30/.,  if  it  is  to  pay  10/.  j^er  annum  in  other 
ways  ;  and  m  estimating  a  rent,  both  landlord  and  tenant  look  to 
the  value  of  the  thing  on  the  one  hand,  and  of  the  outgoings 
on  the  other,  and  the  outgoings  must  be  deducted  from  the  value 
before  the  rent  can  be  properly  fixed.  Whenever,  therefore,  the 
rate  is  according  to  the  rent,  which  is  generally  the  case,  an  al- 
lowance  is  virtually  made  for  the  poor-rate,  and  if  this  rate  is 
made  according  to  the  rent,  the  company  should  have  the  allow- 
ance. The  mode  of  estimating  the  allowance  is  a  difierent  thing : 
That  suggested  in  the  case  is  clearly  wrong ;  for  if  2225/.,  the  pre- 
sent rate,  is  deducted  from  the  8900/.,  the  rate  upon  6675/.  only 
will  leave  part  of  the  rateable  proportion  of  890o£  free  from  rate. 
The  allowance  must  be  so  maae,  that  the  sum  upon  which  the 
annual  rates  are  made,  may,  with  the  amount  of  the  rates,  make 
up  the  8900/.  This  sum,  according  to  the  present  rate,  will  be 
7120/.,  and  the  sum  to  be  paid  by  the  company  will  be  17601. 
The  process  of  calculation  must  be  adapted  to  the  amount  of  the 
rate ;  it  is  sufficient  for  us  to  propound  tne  rule,  leaving  the  process 
of  calculation  to  others.  Upon  the  whole,  therefore,  all  the  per- 
sons omitted,  except  the  lessee  of  houses  underlet  by  him,  must 
be  put  upon  the  rate,  the  rate  payable  by  the  dock  company  must 
be  reduced  to  1780/.,  and  the  case  must  be  sent  down  to  the  Ses- 
sions, that  they  may  introduce  the  proper  sums  if  they  find  it  prac- 
ticable, or  that  they  may  quash  the  rate  if  it  be  not. — Order  of 
Sessions  confirming  the  rate  quashed. 
T^^^neton  250.  Rex  V.  Trent  and  Mersey  Navigation,  E.  T.  6  G.  4. 4  B.  4*  C. 
^'^urnvT  57.  — The  company  were  assessed  to  the  relief  of  the  poor  of 
agreed  to  de.  ^h^  parish  of  C,  in  the  sum  of  100/.,  as  occupiers  of  certain 
liver  to  a  canal  lime-stone  quarrieS  in  that  parish.  On  appeal,  the  Sessions  con- 
company  yearly  firmed  the  rate,  subject  to  the  opinion  of  this  Court  on  the  follow- 
rf^^"li*mer  '"^  ^^^'  ^y  articles  of  agreement  made  the  10th  of  April  1776, 
stoneu  the*'  hetween  the  Trent  and  Mersey  navigation  company,  and  T,  G.,  and 
canal  company  several  other  persons,  proprietors  of  the  different  lime-stone 
should  direct,  (juarries  at  or  near  C,  according  to  their  respective  estates  and 
Mi  the  rate  of  7d,  h)tcrfi8t8  in  the  said  Ume-stone,  they,  the  propnetors,  agreed  with 
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the  company  yearly,  and  every  year  for  ever  thereafter,  to  deliver  per  ton,  and  if 

to  the  said  coropoay,  their  successors  or  assigns,  or  to  such  per-  they  should  at 

aon  or  persons,  and  at  such  time  and  times  as  the  company  or  *?y  **"®,°J!" 

their  clerk  should  nominate  andappoint,  such  quantities  of  good  SrauantidttT ' 

and  merchantable  lime-stone  ready  got  and  broke  in  the  pits  and  reqinred,  it 

ouarries  where  the  same  should  be  got,  as  the  said  company  or  should  be  law- 

their  clerk  or  agent  should  yearly  direct  or  appoint,  at  and  after  ful  to  the 

the  rate  of  Id.  per  ton  for  every  ton  of  such  stone,  each  ton  to  co'np^y  ^ 

consist  of  21  cwt.,  at  120  lbs  to  the  cwt.  (of  which  quantity  notice  ^^^  JJJJ'^i.^n'jg 

was  to  be  given  before  the  last  day  of  October  in  the  preceding  or  lime-stone  ^ 

year) ;  and  further,  that  if  they,  their  heirs  or  assigns,  should  at  quarries  of  any 

any  time  thereafter  neglect  or  refuse  to  deliver  sucm  quantities  as  o^  the  propric- 

should  be  required,  it  should  be  lawful  for  the  said  company,  their  J°j^  *°i**^ 

successors  or  assigns,  and  such  person  or  persons  as  they  or  their  !!|7|^Ji|^^  of 

clerk  or  agent  should  from  time  to  time  nominate  and  appoint,  to  Ume-stone  as 

enter  into  and  upon  the  lands,  grounds,  or  stone  quarries  of  any  they  should 

of  the  ^d  proprietors  of  lime-stone,  their  heirs  or  assigns,  and  think  proper, 

to  get,  take,  and  carry  away  such  quantities  of  lime-stone  as  they  P«y»ng  2d,  per 

should  think  proper  out  of  any  of  the  pits  or  quarries  aforesaia,  J^etora  of  the*" 

paying  after  the  rate  of  2d.  per  ton,  to  be  computed  as  aforesaid  Ume-stone 

for  the  same,  (such  stone  to  be  got  in  a  regular  and  proper  man-  quarries  having 

Q^r,)  which  said  articles  of  agreement  were  afterwards  confirmed,  f^iM  to  supply 

with  additional   regulations,  by  an  act  of  the  16G.3.C.32.    In  ****\?"!"*^® 

pursuance  of  the  said  agreement  and  act  of  parliament,  the  pro-  ^UJJ™y  en- 

prietors  of  the  said  quarries  of  lime-stone  did  for  some  years  sup-  tered,  and  con- 

ply  the  appellants  at  7^.  per  ton,  from  certain  quarries  mentioned  tinned  for  more 

in  the  agreement  and  act  of  parliament ;  but  having  subsequently  than  twenty 

neglected  to  deliver  the  quantity  of  lime-stone  required  according  ^*"  ^  T®'^ 

to  the  agreement  and  act  of  parliament,  the  appellants,  in  1795,  and^takT^ 

by  virtue  of  the  said  agreement,  entered  into  a  part  of  the'  land  limestone  at  2e/. 

containing  the  lime-stone,  called  the  quarter  piece,  in  the  act  of  per  ton :  Held, 

parliament  mentioned,  situate  in  the  respondent  parish,  which  however,  that 

said  part  of  the  said  land  was  in  the  occupation  of  G.  WooUtcrqfty  ^*^*"?^"^ 

he  being  proprietor  thereof  with  R.  fVooUtcroft.     The  appellants  f,\^^^  ^u^ 

have  got  the  lime-stone  out  of  13  acres  of  the  said  part  of  the  tion,  buta 

land  called  the  quarter  piece  (the  whole  containing  17  acres,)  and  mere  privilege, 

still  continue  to  get  the  lime-stone  out  of  the  remainder,  paying  ^d,  conse- 

the  proprietors  at  the  rate  of  2d.  per  ton,  according  to  the  agree-  T**"^^*  ^* 

ment  and  act  of  parliament.     The  appellants  do  not  sell  or  make  iiable^ol>e^ 

any  profit  of  any  of  the  said  lime-stone  within   the  respondent  rated  to  the 

parish.  They  merely  get  the  lime-stone  out  of  a  quarry,  from  poor, 
which  it  is  conveyed  along  a  rail-road  made  for  the  purpose  by 
the  appellants,  to  a  place  called  FroghaU^  situate  in  the  parish  of 
Kingslei/^  where  it  is  sold  to  other  persons,  who  bum  it  into  lime. 
For  some  time  previous  to  the  time  of  the  rate,  whilst  the  appel- 
lants were  so  getting  the  said  lime-stone,  the  said  G.  fVoolstcro/l 
was  in  the  occupation  of  the  surface  of  the  said  part  where  tne 
appellants  were  not  actually  working,  and  has  planted  part  of 
the  land  from  which  the  lime-stone  has  been  got.  During 
such  time  also  the  said  G.  fV.  has  been  rated  to  the  relief  of 
the  poor  of  the  respondent  parish  in  respect  of  the  said  part 
of  the  said  land  called  the  quarter  piece,  and  has  paid  6^  as 
his  rate  for  the  same,  until  Januart/  1822,  when  his  rate  was 
reduced  to  2/.,  and  a  rate  of  4/.  imposed  upon  the  appellants  in 
respect  of  their  assessment  for  the  lime-stone  quarries  so  woiWed. 
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Tbebui^esses 
of  NoUtnghanif 
and  the  occu- 
piers of  ancient 
messuages 
there,  bad,  as 
such,  for  a  • 
certain  portion 
of  the  year,  a 
right  to  turn 
cattle  into 
certain  fields, 
and  to  exclude 
during  that 
period  the 
owner  of  the 
soil:  Held,  that 
this  was  a  mere 
right  of  com- 
mon and  not 
rateable  to  the 
relief  of  the 
poor. 


by  them  under  the  said  a^reemeDt.  —  The  Court  deBired  that  the 
case  might  go  down  to  the  Sessions  again  in  order  to  ascertain 
whether  the  company  had  been  in  the  exclusive  occupation  of  the 
quarry.  In  order  to  save  expence,  affidavits  were  filed,  by  which 
it  appeared  that  the  owners  of  the  quarry  having,  in  1796,  failed 
to  mmish  the  company  witli  the  stone  required,  they  entered,  and 
had  ever  since  worked  the  quarry  themselves,  paying  2d.  a  ton 
for  the  stone  gotten.  No  other  person  had  ever  worked  or  at-^ 
tempted  to  work  stone  there  except  the  company.  These  affidavits 
having  been  commented  upon  by  each  side,  Abbott  C.  J.  now 
gave  judgment.  This  question  came  before  the  Court  under  such 
peculiar  circumstances  that  it  was  not  likely  that  any  case  would 
be  found  bearing  materially  upon  it.  None  such  has  been*  dis- 
covered ;  nor  is  it  probable  that  our  decision  can  form  a  precedent 
for  any  other  case.  The  question  is,  Whether,  under  the  con- 
tract set  out  in  the  case,  and  that  which  has  taken  place  under  it, 
the  company  were  occupiers  of  the  quarry  in  respect  of*  which 
they  were  rated?  The  contract  is,  that  the  owners  of  the  quarry 
shall  supply,  at  a  certain  price,  as  much-  stone  as  the  company 
think  fit  to  order ;  and  that  if  they  neglect  to  do  so,  Uie  -eompaoy 
may  enter  and  work  the  stone  for  themselves,  paying  to  the  ownen 
a  certain  sum  for  every  ton  so  worked.  The  owners  having 
neglected  to  supply  the  stone  ordered,  the  company  mmxy  yetn 
ago  entered,  and  have  ever  since  worked  the  quarry  for  tbem* 
selves ;  and,  in  point  of  fact,  no  one  else  has  ever  got  stone  there. 
But  the  right  or  the  company  was  merely  to  get  there  what  stooa 
they  might  think  fit ;  there  was  nothing  in  the  contract  to  prevem 
the  owner  from  giving  to  others  also  the  privilege  of  getting  stone 
in  the  same  quarry.  The  company,  therefore,  had  not  any  sole 
and  exclusive  occupation,  but  a  mere  privilege,  and,t;onsequently, 
were  not  liable  to  be  rated  to  the  relief  of  the  poor.  —  Order  of 
Sessions  quashed. 

251.  Rex  V.  Churchill  and  Booth,  M.  T.  6  G.4.  AiB.Sf  C.lSXk 
— -  C  and  B.  appealed  against  a  poor-rate  for  the  town  and  countj 
of  the  town  of  N*  on  two  grounds :  First,  that  they  were  impro- 
perly rated  for  certain  lands  of  which  they  were  not  occupiers ;  and 
secondly,  that  other  persons  who  were  occupiers  of  lands  were  not 
included  in  the  rate.  The  Sessions  amended  the  rate  by  striking 
out  the  names  of  the  appellants  from  the  rate  in  respect  of  the 
land  for  which  they  were  respectively  rated,  and  as  to  all  other 
persons  named  therein  they  confirmed  the  rate  subject  to  the 
opinion  of  this  Court  on  the  following  case:  The  town  and  county 
of  the  town  of  N,  consists  of  the  three  parishes  of  SU  Mary, 
St>  Peter,  and  St.  Nicholas.  In  the  parish  of  St.  Mary  there  are 
larse  fields  or  tracts  of  land  called  the  Sand  Field,  the  Clay  Fiekl, 
and  the  meadows  belonging  to  difierent  persons.  The  land  called 
the  meadows,  consists  of  about  280  acres  to  the  pasturage  and 
herbage,  of  which  the  burgesses  resident  in  the  said  three  parishes^ 
even  if  they  are  inmates  not  renting  or  holding  any  tenement  or 
hereditament  whatever  are  exclusively  entitled ;  and  to  turn  in 
three  head  of  large  cattle  each  from  Old  MidsummerHlay  to  (Hd 
Lammat'day,  when  all  the  cattle  are  taken  out  and  the  pasturage 
is  laid  to  the  Sd  of  October,  when  the  said  burgesses  are  agaki  ex- 
clusively entitled  to  turn  in  a  like  number  of  cattle  until  the  2d  of 
February  following,  which  pasturage  and  herbage  is  of  the  value 
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of  lOf.  per  acre  between  (Hd  Midmrnmer  and  Candlemas.  The 
quanticy  of  land  m  the  sand  and  clay  fidds  comprises  about  650 
acres,  fenced  off  into  different  sized  closes,  belonging  to  different 
indiTiduals*  The  said  burgesses  resident  in  the  said  three  parishes, 
and  also  the  occupiers  of  ancient  messuages  in  the  said  three 
pariohes,  and  who,  as  such  occupiers,  are  severally  rated  to  the 
poor  in  their  respective  parishes  in  respect  of  their  messuages  and 
other  property,  but  not  for  such  common  right  claim,  and  such  of 
them  as  choose,  exercise  the  right  to  turn  in  three  head  of  large 
crattle  from  Old  Lammas'day  to  Old  Martinmas^day  in  every  year, 
during  which  period  neither  the  owner  of  the  freehold  nor  the 
tenants  have,  as  such,  any  right  to  turn  in  cattle  therein,  and  during 
that  period  the  pasturage  and  herbage  of  the  said  fields  are  also 
of  the  value  of  \Q$.  per  acre.  The  several  persons  named  in  the 
notice  of  appeal,  and  who  have  been  duly  served  with  the  same, 
had  each  of  them  cattle,  some  three,  some  two,  and  some  one,  in 
either  the  fields  or  meadows,  during  some  part  of  the  time  the 
aame  were  commonable,  and  at  the  time  of  making  the  said  rate ; 
but  none  of  such  several  persons  were  included  in  the  said  rate  for 
60  depasturing  their  cattle,  nor  has  it  ever  been  usual  in  the  said 
parish  of  S^/Afary  to  rate  the  persons  turning  into  the  fields  and 
meadows  during  the  time  of  their  so  being  open  ;  and  the  Court 
of  Sessions  refused  to  quash  or  amend  the  rate  on  account  of  such 
burgesses  and  occupiers  of  ancient  messuages  being  omitted  to  be 
rafe^,  from  the  impossibility  of  ascertaining  and  rating  the  whole 
of  such  persons  so  turning  into  the  said  fields  and  meadows  for 
their  actual  occupation  and  enjoyment,  there  being  upwards  of 
2000  burgesses  entitled  so  to  turn  in,  besides  the  occupiers  of 
many  hundred  messuages,  many  of  whom  exercise  such  rights  in 
different  modes  and  at  different  times,  as  by  turning  in  one  or 
more  head  of  cattle  for  a  night  or  a  day,  ana  in  other  ways ;  and 
there  being  no  coin  small  enough  to  assess  some  of  them,  if  they 
were  liable  to  be  rated  only  for  their  actual  occupation  and  enjoy- 
ment. —  Baylet  J.  In  order  to  prove  a  person  liable  to  be  rated, 
it  is  necessary  to  show  that  he  is  an  inhabitant  or  occupier  of  lands, 
houses,  &c.  The  question  here  is,  whether  the  persons  whose 
names  are  alleged  to  have  been  improperly  omitted  out  of  the  rate 
were  individually  occupiers  of  land.  The  word  common  is  well 
known  to  the  law,  and  Lord  Coke  says,  that  there  are  four  kinds  of 
common  of  pasture ;  common  appendant,  which  is  appendant  to 
arable  land  ;  common  appurtenant,  for  which  one  must  prescribe 
(in  a  que  estate] ;  common  per  cause  de  vicina^Cf  which  is  but  an 
excuse  for  trespass ;  and  common  in  gross^  which  is  so  called  for 
that  it  appertaineth  to  no  land,  and  must  be  by  writing  or  prescrip- 
tion. Land  lies  in  livery,  but  a  right  of  common  in  grant.  Does 
that  for  which  it  is  attempted  to  rate  the  burgesses  of  Nottingham 
lie  in  grant  or  in  livery  ?  Each  has  a  right  to  turn  three  cattle 
upon  certain  fields  during  a  certain  portion  of  the  year.  It  is 
cmimed  by  them  as  burgesses  and  as  occupiers  of  ancient  houses. 
Could  they  be  enfeoffed  of  such  a  privilege  ?  If  not,  it  is  plain, 
that  they  have  no  right  to  the  soil,  but  merely  an  incorporeal 
hereditament,  a  right  of  common  by  prescription,  which  is  not 
tateable.  The  order  of  Sessions  was  therefore  right. — Holroyd  J. 
I  think  that  the  burgesses  cannot  be  rtited  in  respect  of  their  right 
to  turn  cattle  upon  the  lands  in  question.     It  appears  to  tnO)  u\^x 
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the  right  is  vested  in  the  corporatien  for  the  benefit  of  its  mem- 
bers.  A  profit  a  pendre  in  tne  soil  of  another  cannot  be.  claimed 
by  cdstoniy  except  in  the  case  of  a  copyhold  or  tenant  right, 
where  it  is  claimed  in  the  soil  of  the  lord*  In  other  cases  it  can 
only  be  claimed  by  grant  or  prescription ;'  now  the  burgesses  in 
this  cannot  take  as  a  corporation,  and  cannot  prescribe  fo^the 
right  in  themselves  according  to  the  cases  of  MeUor  v.  SpaiC' 
(a)lSaund.Sd9.  man.  (a)     Supposing,  therefore,  that  there  was  a  possession  in  law 

of  those  fields,  so  that  trespass  might  have  been  maintained  either 
by  the  corporation  or  the  burgesses,  I  think  it  must  have  been 
by  the  corporation.  But  this  appears  to  me  a  mere  incorporeal 
right,  and  not  within  any  of  the  words  in  the  statute  43  Eluu  c  2. 
Land  to  which  a  right  of  common  is  attached,  may,  on  that  ac- 
count be  rated  at  a  higher  value,  but  the  right  of  common  is  not 
rateable  per  se.  —  Littledale  J.  I  think  tliat  the  burgesses 
could  not,  as  Individuals,  be  rated.  They  had  a  niere  right  of 
common,  and,  according  to  the  decided  cases,  that  is  not  the  sub- 
ject of  rating.  It  is  said  that  the  exclusive  pasturage  gave  them 
the  exclusive  interest.  I  think  it  had  not  that  effect,  and  that  thej 
could  not  maintain  trespass,  as  persons  having  the  pri^HamfftUuram* 
The  right  enjoyed  by  these  burgesses  could  only  be  claimed  by 
prescription  in  the  name  of  the  corporation.  According  to  Com. 
Dig,  Prescription,  (H.)  there  may  be  a  prescription  for  sole  and 
several  pasture,  so  as  to  exclude  the  owner  of  the  soil,  as  appears 
(6)2SAund.324.  also  by  Hoskins  v.  Robins  (b),  and  under  such  circumstances  the 

persons  enjoying  the  right  may  grant  it  to  others.  But  in  thii 
case  no  such  grant  to  others  could  be  made  by  the  burgesses :  the 
exclusive  right  was  in  the  corporation,  and  Uiey  had  it  but  for  s 
limited  time,  and  could  only  take  it  by  grant  or  prescription.  The 
burgesses  could  not  take  it  by  either  of  those  modes,  which  shows 
that  they  had  a  mere  privilege  of  turning  on  cattle,  in  respect  of 
which  they  were  not  rateable.  The  order  of  Sessions  must  there- 
fore be  confirmed.  —  Order  of  Sessions  confirmed. 
By  an  act  of  252.    Rex  v.  Brighton     Gas4ight    Company,    E.  T.    7  G.^ 

SmTJ*"^  5  jB.  4-  C.  4:66.-^  Upon  an  appeal  against  a  rate  for  the  relief  of  the 
^uSSlUibed  for  P^^*^  ^^  ^^^  parish  of  B*,  made  upon  the  Brighton  Gias  Comply 
the  Ughting  the  of  the  sum  of  6/.,  for  and  in  respect  of  the  mains  or  pipes,  and 
town  of  B.  other  apparatus  for  the  conveyance  of  gas  belonnng  to  the 
ij^  gas,  and  company,  situate,  being,  and  Jixed  in  the  ground  in  the  parish  of 
SSilXwiSi"  ^''  ^^  Court  of  Quarter  Sessions  confirmed  the  rate,  subject  to 
the  consent  of  ^^^  opinion  of  this  Court  on  the  following  case :  The  company 
certain  com-  ^as  establislied  by  statute  58  G.  3.  c.  37.,  entituled  ''  An  Act  for 
missioners  **  lighting  with  gas  the  town  of  i?.,  in  the  county  of  S^"  whkh 

(a^Knnted         ig  declared  a  public  act.     The  buildings  and  manufactory  are  ia 

STS^hV  ^^®  P*"®*!  °^  ^'  *  ^*^®  ™^"«  ^^  P*P^  forming  the  subject  of  ap- 
ment^Medfor  P^  ^^^  '^  ^^^  parish  of  ^.,  placed  in  the  ground,  and  covereil 

lighting  and  over.    The  gas  IS  sold  in  B,    It  is  a  manufactured  article,  and 

paving  the  town  the  profits  of  the  manufactory  arise  from  the  sale  of  gas  and 

of  B.)  to  bre^  coke,  of  which  the  gas  is  conveyed  in  mains  or  pipes,  and  the 

l^SSf  pi^  ^"^^^  '"  ^^'^^^'    The  mains  or  pipes  within  the  parish  of  B.  pro- 

in  the  stteeu  of  ^"^^  °®  P^'ofi'  but  ^y  conveying  gas.     They  are  worth  360/.  per 

B.    The  com-  annum,  at  the  leasl^'  to  any  person  who  could  use  them  for  that 

pany  having  so  purpose ;  and  it  was  further  proved,  by  the  testimony  of  a  wi^- 

laid  their  pipes  ness,  that  he  would  be  willing  to  give  400^  per  annum  for  them, 

lor  me  purpose  taking  all  chances,  both  at  law  and  in  fact,  as  to  the  mode  in  which 
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he  might  employ  them ;,  but  thftt  he  formed  his  calculation  upon  a  oiconvepng 
moral  certainty  of  being  able  to  employ  them  ft>r  conveying  gas.  ^  EM  were 
The  expence  of  putting  them  down  amounted  to  10,000/.,  or  ^S***5L'***' 
upwards,  and  the  sum  of  40^.  per  annum  at  which  the  mains  or  Jn w^wtoftte 
pipes  are  assessed,  is  a  ninth  part  of  the  estimated  value  of  land^^ipied 
360^;^  that  being  the  proportioi)  in  which  other  rateable  property  bj  their  pipes, 
at  A  is  rated.     Personal  property  is  not  rated  in  B. — Batlbt  X  •»!  to  theei- 
To  make  property  rateable  it  must  come  within  the  words  of  the  ^^!f^^ 
statute  4S  Eliz.    The  only  question  in  this  case  is,  Whether  the  JJ^S^^J^^' 
companv  can  be  deemed  occupiers  of  land,  and  to  the  extent  to  comequence  of 
which  they  are  rated  ?    The  company  are  empowered  by  an  act  of  its  being  used 
the  58  G.  3.,  with  the  consent  of  the  commbsioners  for  paving  ^y  tl>«™  ^^^  <^ 
and  lighting  the  town  of  JB.,  tp  break  up  the  soil  of  the  strceU  P»»Pm^«»- 
and  ro^ds,  dig  and  sink  trenches,  and  lay  pipes,  and  to  alter  the  ^^"*     ■  ^^  ; 
position  of,  and  to  repair  and  relay  such  pipes.    If  it  were  doubt- 
ful in  this  case,  whether  the  pipes  constituted  part  of  the  free- 
hoM*  the  company  would,  at  all  events,  be  liable  to  be  rated  for 
an  occupation  way ;  but  I  think  that  we  may  collect  from  the 
case^  that  the  (upes  are  fixed  in  the  soil ;  and,  if  so,  then  Rex  v. 
The   Carparatiott  of  Bath  (a)  establishes  that  they  are  to  be  (a)^jiie,pLi04. 
deemed  occupiers  of  that  land  in  which  the  pipes  are  fixed.    Rex 
y.TAe  Rochdale  Water-ioorJa  Company  (b),  and  Rexy.  The  Bir-  ib)Anu,pU05. 
mingham  Gas  Company  {c)^  establisnes  the  same  principle.   In  Uie  (c]^far,pl.945. 
latter  case^  part  of  tne  apparatus  used  for  the  manufacture  of 
^as  and  coke  was  affixed  to  the  freehold,  and  part  was  not,  and 
It  was  held,  that  the  company  were  liable  to  be  rated  to  the 
extent  of  their  occupation  of  land,  and  that  the  branches  and 
pipes  were  to  be  considered  part  and  parcel  of  the  land.    In  the 
case  o£  a  canal,  the  proprietors  are  rateable,  not  only  in  the 
parish  where  the  tolls  are  collected,  but  in  each  pariui  where 
they  occupy  land  for  the  purposes  of  their  canal.     In  n^any  acts 
of  parhament,  authorizing  the  making  of  a  canal,  it  is  provided, 
that  the  company  shall  not  be  rated  at  a  higher  rate  than  the 
adjoining  land ;  but  if  there  be  no  such  provision,  then  they  must 
be  rated  in  respect  of  the  value  which  the  land  has  acquired, 
from  its  having  been  used  for  the  purposes  of  the  canal.    There 
is  no  such  provision  in  this  case  ;  and  as  the  pipes  are  laid  down 
so  as  to  become  part  and  parcel  of  the  lana  for  the  time  they 
remain,  they  thereby  improve  the  value  of  the  land  in  the  same 
nuuiner  as  buildings  erected  upon  the  land,  and  the  whole  must 
be  rated  accordingly.     I  entertained  some  doubt  at  one  time, 
whether  the  right  of  the  company  to  remove  the  pipes  might  not 
prevent  their  being  rateable  in  respect  of  the  increased  value  of 
the  land ;  but  upon  reflection,  it  appears  to  me,  that  that  onakes 
no  difoence,  because  they  must  be  rateable  upon  the  same 
principles  as  buildings  are,  which  may  be  removed  at  the  end  of 
the  term.    There  are  cases  which,  in  principle,  are  similar  to  the 
present.    Thus,  a  person  who  had  the  exclusive  occupation  of  a 
waggon*way,  and  not  a  mere  right  of  passage,  has  been  held  to 
be  rateable.    Upon  these  ffrounds  I  am  of  opinion,  that  this  pro- 
perty is  rateable.    Secondly,  that  it  is  rateable  to  the  extent  of 
the  value  of  that  which  for  the  time  constitutes  part  of  the  free- 
hold.   Thirdly,  I  am  of  opinion,  that  the  rate  is  properly  made 
in  B.  and  not  in  72. ;  because  the  rate  must  be  upon  the  land 
occupied  by  the  company,  and  here  the  land  occupied  is  iu  iVie 
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parish  of  B.  -^  Holroyd  J.  I  am  of  opinioDi  that  the  Gas  Com- 
pany are  liable  to  be  rated  in  respect  of  this  property,  and  that 
they  are  liable  to  be  rated  in  respect  of  the  increased  value  of 
the  land.  The  first  point  is  deciaed  by  many  cases  which  are 
similar  m  principle  to  the  present*  In  one  case  it  was  held*  that 
a  weighing  machine  affixed  to  a  building  was  liable  to  be  rated, 
on  the  ground  that  the  land  and  building  constituted  one  entire 
thing,  and  that  the  house  was  much  more  valuable  from  the  ma- 
chine being  appurtenant  thereto.     Rex  v.  St,  MichaeVs^  Gioucei- 

(a}^ni^pl.i80.  ier,  (a)     In  another  case  it  was  held,  that  where  a  carding-macfaine 

wias  demised  with  a  building,  but  not  fixed  to  it,  but  forming  one 
entire  subject,  the  rate  bemg  on  the  building,  that  was  properly 
rated  for  the  entire  profits,  the  l^puse  acquiring  a  greater  value 

(6)^nte,pl.l86.  from  the  use  to  which  it  was  put,    Rexy.  Hogg,  (6).  I  think, 

therefore,  that  so  long  as  the  company  used  the  land  for  the  pur- 
pose of  their  pipes  they  are  rateable,  for  they  have  the  exclusive 
occupation  of  that  part  of  the  land  in  which  their  pipas  lie ;  and 
that  they  arc  rateable  for  the  entire. profits  of  that  land,  part  of 
them  arising  from  the  gas  pipes  placed  in  the  land.  —  Littlb- 
DALE  J«  The  rate  must  be  upon  the  land.  Here,  the  pipes  being 
fixed  to  the  land,  the  land  and  pipes  are  to  be  considered  as  one 
entire  thing.  The  only  difficulty  in  the  case  is,  whether  tbe  com- 
pany are  to  be  considered  as  occupiers  of  land.  They  are  au- 
thorised, with  the  consent  of  the  commissioners  mentioned  in  the 
act  of  parliament,   to  break  the  soil  for  the  purpose  of  laying 

(c)5B.&A.600.  their  pipes.     Now,  in  Dyson  v.  CoUock  {c)  it  was  held,  that  the 

contractors  for  making  a  navigable  canal  having,  with  the  per- 
mission of  the  owner  of  the  soil,  erected  a  dam  of  earth  and 
wood  upon  his  close  across  a  stream  there  for  the  purpose  of 
completmg  their  work,  had  a  possession  sufficient  to  entitle  then 
to  maintain  trespass  against  a  wrong  doer.  This  is  an  authority  to 
show,  that  the  company  were  virtually  in  the  occupation  of  this 
land,  and  being  in  the  exclusive  occupation  of  that  portion  of  the 
land  in  which  their  pipes  lay,  they  are  rateable  within  the  principles 
laid  down  in  Rex  v.  The  Corporation  of  Bathf  and  Rex  v-  The 
Rochdale  Water'taorks  Company,  —  Order  of  Sessions  confirmed. 

By  a  canal  act        253.  Rex  v.  St.  Peter  the  Great,  E.  T.  lGA.5B.Sf  C.i7S. — On 

«if  the  SI  G.3.     the  4th  June  1825  the  churchwardens  and  overseers  of  the  poor  of 

^  ^^*  ^  V li'^      *^e  parish  of  St.  Peter  the  Great,  in  the  county  of  Worcester,  made 

was  enacted  in       l        i»/«/?i-  •        I'li"^  *• 

that  the  com-      *  ^^^^  *°*^ '"®  relief  ot  the  poor,  m  which  the  company  of  proprie- 

pany  should  be  ^ors  of  the  Worcester  and  Birmingham  Canal  Company  were  rated 

rated  to  all  for  land,  for  wharfs,  basin,  warehouses,  engine-house,  lock-house, 

parochial  taxes  gardens,  and  premises,  and  for  tolls  and  profits  arising  therefrom, 

^^^i""!  1 1/.  4*.  5d —  Upon  appeal  the  Court  of  Quarter  Sessions  amended 

in  ^^e     '  *^®  '®'®  ^y  reducing  the  sum  of  1 1/.  45. 5d.  to  the  sum  of  14*.  0^^ 

proportion  as  &tid  confirmed  the  rate  so  amended,  subject  to  the  opinion  of  the 

other  lands  Court,  on  the  following  case :  By  an  act  31  G.  3.  it  is  enacted, 

lying  near  the  That  the  said  company  of  proprietors  shall  from  time  to  time  be 

berated^^^^d  ^^^^  ^°  ^^  parliamentary  and  parochial  taxes  and  assessments,  for 

as  the  same  ^"^  ^^  respect  of  the  lands  and  grounds  to  be  purchased  or  taken, 

lands  would  be  ^^d  all  warehouses  or  other  buildings  to  be  erected  by  the  said  com- 

rateable  in  case  pany  of  proprietors,  in  pursuance  of  this  act,  in  the  same  proportions 

the  same  were  as  other  lands,  grounds,  and  buildings,  lying  near  the  same,  are  or 

indilJdMhia^  ^^^  ^^  rated;  and  as  the  same  lands,  grounds,  and  buildings,  so  to 

Aelrnatursd^  ^^  purchased  or  taken  and  erected,  would  be  rateable  in  case  tbe 
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game  were  the  property- of  indmduals  in  their  natural  capacity,  apacitj.    By  a 
And  by  an  act  of  the  38  G. 3.,  for  amending  and  enlarging  the  sul^iMquentsct 
powers  of  the  31  G.3.,  after  reciting  that  the  said  last-mentioned  ^'^g^^f^o   ^ 
act  had,  in  some  respects,  been  found  defective,  and  the  exercise  of  ^^  ^Mcted 
sotne  of  the  powers  and  provisions  thereof  as  therein  directed,  in-  that  the  com- 
convenient,  it  is  enacted,  that  the  said  company  of  proprietors  shall  pany  should  be 
fr|»tti  time  to  time  be  rated  to  all  parliamentary  and  parochial  taxes,  ^^  to  all  pa- 
rates,  and  assessments,  for  and  in  respect  of  lands  and  heredita-  ™**"^  *?dL*" 
ments  taken  and  used  by  the  said  company;  for  the  purposes  of  the  i^i^^u^  by 
said  navigation ;  and  all  warehouses  and  other  buildings  erected  or  them  for  the 
to  be  erected  -thereon  by  the  said  company  of  proprietors,  by  purposes  of  the 
virtue  of  the  said  act,  and  of  this  present  act  in  the  same  proper-  f^  navigaiion, 
tions  as  other  lands,  grounds,  and  buildings  adjoining  or  lying  near  ''L?!^?' 
the  said  canal,  are  or  shall  be  rated ;  but  it  shall  be  lawful  for  the  said  otborTands  imd 
company  to  agree  with  any  owner  or  owners  of  any  lands  or  here-  buildings 
ditaments  of  sufficient  yearly  value  adjoining  or  lying  near  to  the  adjoioing  or 
lands  or  hereditaments,  to  be  purchased  or  taken  for  the  purpose  *y*"8  "••'  the 
of  the  said  navigation,  for  an  exemption  from  all  rates  and  taxek,  ^J^f^^v''* 
in  respect  of  such  last- mentioned  lands  and  hereditaments,  and  for  ^^  f^^er 
charging  the  same  upon  the  adjoining  lands  and  hereditaments  of  enacted,  that  it 
such  person  or  persons,  and  in  all  such  cases  all  the  parochial  and  should  be  law- 
other  taxes,  rates,  charges,  and  assessments  which  might  be  there-  ^"^  for  the 
after  charged  upon  or  payable  in  respect  of  the  lands  or  hereditaments  companyto 
to  be  so  purchased  or  taken  for  the  purposes  of  "the  said  navigation,  ownw-Tf  land* 
shall  be  rated  and  charged  upon  such  adjoining  lands,  and  upon  the  adjoining  their 
owners  and  occupiers  thereof;  and  the  lands  and  hereditaments  to  lands,  taken  for 
be  purchased  for  the  purpose  of  the  said  navigation  shall  be  ex-  ^^  purpose  of 
empted  and  discharged  therefrom.     And  it  is  in  the  same  act  fur-  the  said  navu 
ther  enacted,  That  all  parochial  rates  and  assessments,  which  shall  ^emption*" 
or  may  at  any  time  be  laid,  assessed,  or  imposed  upon  the  rates  and  from  all  rates 
personal  estate  of  the  company  of  proprietors,  shall  be  laid,  assessed,  and  taxes  in 
or  imposed  in  each  parish,  township,  hamlet,  or  place  respectively,  ]|espect  of  such 
in- proportion  to  the  length  of  the  said  canal  in  each  respective  JjJ!?-*"^^ 
parish,  township,  hamlet,  or  place,  and  not  otherwise.   And  also  in  ^J^*u^n  tfie 
the  same  act  it  is  enacted.  That  the  said  act  of  the  31  G.3.,  and  adjoining  lands 
all  and  every  the  clauses,  articles,  provisions,  matters,  and  things  of  such  persons, 
therein  contained,  (except  such  and  so  many  of  them,  or  such  **>* »"  '^^  •"^ 
parts  thereof  as  are  altered,  varied,  explained,  or  amended  by  this  ^iStw  ^^"^ 
act,)  shall  extend  and  be  applicable  to  the  present  act^  and  the  y^l^s  &c^ 
powers,  provisions,  and  directions  hereof,  in  so  far  as  the  same  are  which  might  be 
compatible  herewith.     The  question  for  the  opinion  of  the  Court  thereafter 
was,  Whether  the  land  used  for  the  canal  was  to  be  assessed  at  charged  upon, 
the  same  rate  as  the  adjacent  lands ;  or  whether  the  profits  derived  ^^^^f^^rJ!^ 
from  the  tolls  were  to  be  included  in  the  rateable  value ?  If  the  ii^Ss» takai 
Court  should  be  of  opinion  that  the  land  so  used  is  to  be  assessed  forthepurpoKs 
at  the  same  rate  as  the  adjacent  lands,  then  the  rate  was  to  stand  of  the  said  ne- 
at amended  by  the  Court  of  Quarter  Sessions ;  but  if  the  Court  ligation  should 
were  of  opinion  that  the  profits  derived  from  the  tolls  were  to  be  ^JJJ^ 
included  in  the  rateable  value  then  the  rate  was  to  be  amended,  ^idniMSolninr 
by   inserting   the   sum   of  11/.  45.  5d.,  instead   of  14^.  O^a^. —  lands,  and  upon 
Bayley  J.    This  case  is  perfectly   clear;    it  is   in   effect   de-  the  owners  and 
cided.  by   The  King  v.  The  Grand  Junction  Canal  Company  (a)  \  occupiers  Uiere- 
Rex  v.  St.  Mari/t  Leicester,  (b)  These  cases  establish  this  principle,  JandTof^tN 

(a)  Ayite,  pi.  240.  (O/'Wt*  vil.pl.  191. 
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that,  unless  there  is  some  clause  of  exemption  in  the  act  of  parlis- 
menty.  land  taken  for  the  purpose  of  a  canal  will  be  rateable,  not 
according  to  the  value  of  the  land  when  it  was  taken  for  the  pur- 
poses of  the  canal,  but  according  to  that  value  which  it  has  acquired 
from  its  having  been  used  for  the  purposes  of  the  canal.  But 
canals  are  supposed  to  be  of  public  benefit,  and,  therefore,  some  of 
the  acts  of  parliament  under  the  authority  of  which  canals  htre 
been  made,  have  clauses  of  exemption,  so  as  to  leave  land  mm 
the  same  footing,  in  this  respect,  as  it  was  when  it  vraa  nnt 
taken  for  the  purposes  of  the  canal.  It  is  conceded  the  lan- 
guage of  31  G.  3.  is  not  distinguishable  from  that  of  94  G.  3.  in 
UiQ  case  of  The  King  v.  The  Grand  Junction  Canal  Company. 
It  has  been  argued,  that  the  true  construction  of  this  clause 
is  that  the  rates  are  to  be  equally  laid  upon  all  the  property 
assessed,  and  that  it  is  only  confirmatory  or  the  common  law  in 
that  respect;  but,  in  construing  acts  of  parliament,  we  sic 
bound  to  give  statnteable  efiect  to  die  words  used  in  thai; 
iftid  so  construing  them,  I  think  the  efiect  of  that  clause  is 
to  exempt  the  company  from  being  rated  in  respect  of  the  in* 
creased  value  of  the  land,  derived  from  its  having  been  used 
for  the  purposes  of  the  canal.  But  it  is  said  that  the  77th  aedion 
of  the  31  G.3.  is  virtually  repealed  by  the  20th  section  of  the 
38  G.  3.,  and  that  the  latter  statute  places  the  company  in  the  ssme 
situation  as  if  the  former  act  had  not  passed,  and  makes  land  taken 
for  the  purpose  of  the  canal  liable  to  be  rated  according  to  its 
increased  value.  Now,  if  the  legislature  had  intended  to  repcsl 
that  clause  by  the  38  G.  3.,  it  would  have  been  very  easy  to  hafe 
done  so  by  a  clause,  stating  specifically  that  lands  taken  for  the 
purposes  of  the  canal  should  be  rated  according  to  their  proved 
value.  It  may  fairly  be  concluded,  that  if  the  legislature  had  con- 
templated any  change  of  purpose  in  this  respect,  they  would  have 
expressed  that  intention  in  clear  and  unambiguous  langinge* 
It  seems  to  me,  that  the  latter  part  of  the  20th  section  of  the 
36  G.3.  puts  this  beyond  all  doubt.  It  gives  power  to  the  caaal 
company  to  make  specific  bargains  for  the  purchase  of  lands  ex- 
empt from  rates,  and  to  shift  the  rates  of  lands  taken  by  the  com- 
pany, and  to  place  them  upon  certain  other  lands  in  the  hands  of  in- 
dividual  proprietors.  In  that  case  the  value,  at  the  time  of  the  sale, 
must  remain  the  rateable  value,  and  there  is  no  reason  for  suppos- 
ing that  a  different  rate  would  be  payable  if  tlie  company  maae  no 
such  bargain.  —  Order  of  Sessions  confirmed. 

25*.  Rex  V.  Coke,  T.  T.  7  G.4.  5  B.  S;  C.  797 Upcm  an  ap- 
peal by  T.  !¥•  Coke,  Esq.  against  a  rate  for  the  relief  of  the  poor 
of  the  parish  of  Lydd^  the  Sessions  confirmed  the  ^rite,  subject  to 
the  opmion  of  this  Court  on  the  following  case:  By  letters  pa- 
tent, dated  the  28th  June^  13G.2.,  that  King  granted  to  Thomas 
Lord  Lovellf  his  executors,  &c.,  all  that  the  lighthouse  at  or  near 
DungenesSi  in  the  county  of  Kent,  and  free  leave,  licence,  power, 
and  authority  to  maintain,  continue,  and  renew  the  same  with 
lights,  to  be  continually  burning  therein  in  the  night-season,  from 
time  to  time,  and  (if  need  were)  to  alter,  remove,  and  chai^  the 
same,  and  to  rebuild  another  at  any  place  near  the  same,  by  the 
advice  or  direction  of  the  masters,  wardens,  and  assistants  or  the 
Trinity  House,  of  Depiford  Strond,  for  the  time  being,  and  such 
iigbthousc  so  reouilt  to  T<:aiiun)  continue,  and  renew  with  lights, 
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to  be  continually  burning  therein  in  the  nigfat-season,  in  snch  ptri^i,  but  tbe 
nuuiner  as  might  be  for  the  safety  and  direction  of  the  traders  that  duties  were 
way:  and  for  defraying  the  necessary  charffes  in  maintaininff^  oollecied  out  of 
continuing,  altering,  renewing,  removing,  and  dianging,  or  rebuild-  HeldL^iit 
ing  the  same,  the  King  did  thereby  grant,  that  during  the  tenn  of  thnedittict did 
years  thereinafler  granted  the  said  Thomas  Lord  LoveU^  his  exe*  not  oomtitate 
cutors,  &c  should  and  might  collect  and  receive  to  his  and  their  p^t  of  tbe  an- 
own  proper  use,  towards  Uie  charges  aforesaid,  Id.  by  the  ton  SH^"'^'*^ 
ifom  all  merchants,  masters,  or  owners  of  all  ships,  hoys,  and  i^^d^^lL^ilM 
barks,  passing  by  the  said  lighthouse,  outward  bound,  and  the  light  was 
same  inward  bound,  and  the  same  from  strangers  as  often  as  they  placed,  and 
shovld  pass  by  the  lighthouse,  for  60  years  from  the  24th  June  ^^^  not  n 
1768,  subject  to  the  vearly  rent  of  6l.lSs.  4^.,  payable  to  the  •Uetotbe 
Crown  haff-vearly*    The  letters  patent  then  provided  for  the  col*  ^^^^' 
leetion  of  toe  tolls,  and  that  no  other  person  should  erect  any 
lighthouse  within  five  miles  of  Dungenas*    All  the  estate  and 
mterest,  under  tlie  said  letters  patent,  are  and  have  for  many  years 
past  been  vested  in  the  appellant  Mr.  Coke.    The  lighthouse  and 
lights  are  kept  «p  at  his  expence,  and  a  person  paid  and  employed 
by  him  resides  in  the  lighthouse,  for  the  purpose  of  attending,  and 
atliends  the  lights.    The  duties  or  contribution-monies  are  collected 
at  the  various  ports  of  arrival  and  departure  of  ships  passing  the 
lightbonse,  by  persons  paid  and  employed  by  Mr.  Coke.    There  is 
not  any  port  or  any  custom-house  withm  the  town,  liberty,  or  parish 
of  L^ddf  nor  have  any  duties  or  contribution-money  ever  been 
colleicted  within  the  said  town,  liberty,  or  parish ;  nor  do  any  of 
the  ships,  in  respect  of  which  the  duties  or  contribution-money  are 
paid,  come  within  the  said  town,  liberty,  or  parish,  but  the  same 
pass  up  and  down  the  channel  in  front  of  the  said  parish  and  light- 
house, in  the  open  sea,  at  different  distances  from  the  shore,  along 
which  the  said  parish  extends  eight  miles  and  upwards,  the  light- 
house standing  on  the  sea-shore,  above  high-water  mark,  and 
Within   the  said  parish.    The  annual  value  of  the   lighthouse, 
independently  of  the  duties  or  contribution-money,  would  be  44. 
Mr.  Coke  does  not  reside  or  inhabit  within  the  town,  liberty,  or 
parish  of  Lyddf  nor  occupy  or  possess  any  property  within  the 
town,  liberty,  or  parish,  in  any  manner  whatever,  except  as  afore- 
laid.     Personal  property,  stock  in  trade,  or  the  profits  of  manu- 
&ctories,  never  have  been  rated  in  the  parish  of  Lt^dd^  nor  are 
assessed  by  the  rate  in  question,  up  to  the  time  of  making  which 
the  liirhthouse  had  been  rated  as  a  cottage  only,  at  the  sum  of  40r., 
and  the  duties  or  contribution-money  had  never  been  rated  or 
taken  into  account  in  making  the  rate.    The  rate  in  question  was 
made  on  the  2d  of  April  1825,  and  Mr.  Coke  was  rated  therem  as 
**  the  occupier  of  the  lighthouse,  with  the  duties  or  contribution- 
«  money  in  respect  of  ships,  hoys,  and  barks  passing  by  the  same;" 
tile  annual  value  of  the  same  being  stated  to  be  22501.    The  duties 
or  contribution-money,  yearly  collected  for  Mr.  Coke,  under  the  . 
above-mentioned  letters  patent,  amount  to  the  sum  assessed  in  the 
rate  over  and  above  the  expence  of  keeping  up  the  lighthouse  and 
lights.  <»—  Batley  J.  It  seems  to  mc  that  this  house  is  rateable, 
hot  that  the  rate  to  the  extent  to  which  the  parties  are  desirous  of 
carrying  it  cannot  be  supported.    The  rate  is  upon  the  lighthouse, 
with  the  duties  or  contribution-money  in  respect  of  ships,  hovs, 
and  barks  passing  by  the  same.    To  make  the  defendant  taXewAe 
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to  the  full  extent  of  200tf.  a  year,  it  must  be  shovni  that  he  eomc9 
withiD  the  words  of  the  stat.  43  Eliz.t  and  is  the  occupier  of  a  hoaie 
or  land  of  that  annual  value.  The  authorities  cited  in  the  course 
of  the  argument  are  distinguishable  from  the  present  case,  except 

(a)AfUe,^\.ie6.  the  two  cases  Rex  v.  ReboiJO€(a)  and  Rex  v.  Tunemouih  (b)^  where 

{h)AfUey^\.^25,  it  was  expressly  decided  that  the  tolls  of  a  lighthouse  were  not 

rateable.  A  considerable  time  elapsed  between  the  decisions  in 
those  cases.  And  where  there  has  been  one  uniform  course  of 
proceeding,  as  to  property  of  this  description,  for  a  very  consider- 
able period  of  time,  we  ought  not  to  introduce  any  alteration, 
unless  it  be  founded  upon  sound  legal  principles.  The  privilege 
of  erecting  lighthouses  was,  I  apprehend,  originally  in  the  Croim. 
I  believe  it  was  aflerwards  vested  in  the  Trinity  House.  The 
tolls  are  contributed  by  the  proprietors  of  ships,,  and  if  the  sums  of 
money^  which  they  from  time  to  time  pay,  be  properly  proportioned, 
they  will  contribute  a  sum  sufficient  to  remunerate  the  proprietor 
for  the  expence  of  keeping  up  the  lighthouse,  and  to  leave  a  mo- 
derate ana  reasonable  profit  for  the  trouble  of  renewing  the  ligbu 
If  the  proprietor  of  the  lighthouse  be  rateable  -  to  the  poor,  the 
contribution  which  he  will  expect  from  the  proprietors  of  ships 
must  be  proportionably  larger,  and  they,  in  reality  will  pay  tbe  rate, 
which  will  therefore  become  a  burthen  upon  commerce.     In  Rex 

(c)^iUtf,pl.226.  V.  Sir  A,  Macdonald  and  others  (c)  the  rate  was  upon  the  lock,  and 

the  defendants  were  rated  as  occupiers,  in  respect  of  tbe  use  of 
the  land  which  they  had  in  the  parish,  for  the  lock-dues  were  pay- 
able in  respect  of  the  use  of  the  lock,  which  itself  formed  part  aod 

(d)^n/f,pl.llo.  parcel  of  the  land.     In  Rex  v.  The  Oxford  Canal  Company  {d)  tbe 

company  were  rated  as  the  occupiers  of  the  iotoing-path  iand,  .and 
that  part  of  the  canal  lying  within  the  parish  of  Soto.  The  rate 
was  specifically  upon  the  land.  The  proprietors  of  the  canal  were 
occupiers  of  the  land,  and  it  was  in  respect  of  that  occupation  and 
that  only  that  they  were  chargeable.  The  decision  of  the  Court 
was,  that  the  canal  company  were  liable  to  contribute  to  tbe  parish 
of  Sow,  in  respect  of  the  use  of  the  land  in  that  parish.     Rex  v. 

{e)Ante,p\,2S5»  Bradford (e)  is  very  different  from  the  present  case.    There  the 

defendant  was  assessed  as  the  occupier  of  a  canteen^  The  commis- 
sioners for  the  affairs  of  barracks  demised  to  Bradford  a  canteen 
in  Hythe  barracks,  to  hold  for  one  year,  provided  the  barrack 
should  be  so  long  held  by  government  and  used  as  a  barrack. 
Bradford  was  to  pay  for  the  same  the  rent  of  15^  for  the  canteen 
and  buildings,  and  the  further  sum  of  510/.  for  the  privilege  of 
using  the  same  as  a  canteen,  and  selling  therein  liquors  and  other 
articles  legally  sold  by  suttlers,  and  there  was  a  power  of  distress 
for  the  aggregate  amount.  It  was  held,  that  the  canteen  was  rate- 
able for  the  entire  value  of  the  house  and  privilege,  that  being  a 
profit  appurtenant  to  the  tenement,  arising  from  its  local  situation, 
and  Bradford  being  the  occupier  of  a  tenement  of  that  value.    In 

{s)AnUifi»2SU  Rex  V.  The  Nexo  River  Company  (e)  there  could  be  no  doubt  that 

the  rate  was  properly  imposed.  1  here  the  land  in  the  parisli  of 
jlmtoell  produced  a  certain  quantity  of  water,  which,  when  it  had 
travelled  up  to  London^  fetched  a  given  price.  The  New  River 
Company  sold  in  London  water  which  the  land  in  Amtoell  had 
prodfuced.  There  could  be  no  doubt  that  there  the  land  in  Amtoell 
yielded  at  the  place  where  the  water  rose  a  profit  equal  to  the 
vaiue  o^  the  water.  It  was  part  of  the  produce  of  the  land  of  that 
parish f  for  although  it  was  so\d  wv^x^^N^w^t^^vL^d  at  a  different 
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place,  it  Btill  constituted  part  of  tlie  profit  of  the  land  in  the  parish, 
and  was  rateable  there,  in  the  same  manner  as  land  producing  ve- 
getables is  rateable  in  the  place  where  they  are  grown,  and  not 
where  they  are  sold ;  and  that  although  the  proprietor  of  the  land 
be  under  a  contract  never  to  sell  in  his  own  parish,  but  at  a  distant 
place.     Rex  v.  The  New  River  Company  does  not  bear  upon  the 
present  case,  because  the  proprietor  of  the  lighthouse  in  this  case 
IS  at  liberty,  either  in  that  house  or  any  other  which  he  may  think 
fit,  to  erect  or  to  rent,  to  burn  lamps,  and  to  produce  a  stream  of 
light  which  shall  be  visible  a  considerable  distance  at  sea*     But 
even  if  by  the  terms  of  the  letters  patent  it  were  imperative  on 
the  grantee  to  burn  his  lights  within  this  particular  lighthouse,  still 
if  the  privilege  is  not  given  to  him  by  reason  of  his  being  the  oc- 
cupier of  that  house,  it  would  be  appurtenant  to,  but  distinct 
from,  the  house  where  it  was  to  be  exercised,  and  the  duties  pay- 
able to  him  in  respect  of  the  light  would  be  profits  arising  from 
the  exercise  of  that  privilege,  and  not  from  the  house  or  land 
where  it  happens  to  be  exercised.    The  grantee  would  in  that  case 
have  an  exclusive  privilege  of  carrying  on  in  that  particular  house 
(if  I  may  so  express  myself)  a  particular  description  of  trade.     But 
there  would  be  no   necessary  connection  between  the  freehold 
interest  io  that  house  and  the   light  which  is  to  be  kept  up 
ia    it.      The    apparatus   which   is  to   contain    or    produce    the 
light  may  or  may   not    be   attached  to   the  freehold,    and    if 
it  were  wiiolly  unconnected  with  the  freehold  it  might  produce 
all  the  eflfect  which  is  produced  in  a  lighthouse.     Suppose  that 
effect  were  produced  by  hanging  up  a  quantity  of  lighted  coals 
with  a  reflector  behind  them,  any  sums  payable  by  the  owners  of 
ships  for  the  benefit  which  they  might  by  possibility  derive  from 
that  fire,  would  not  constitute  any  part  of  the  profit  of  the  house 
or  land  where  the  lighted  coals  or  reflector  happened  to  be  placed, 
but  would  be  profits  arising  from  the  privilege.     Then  as  all  the 
purposes  contemplated  by  the  grant  may  be  attained  by  forming 
the  apparatus  to  produce  the  light  in  such  a  way  as  not  to  be  con- 
nected with  the  building,  and  in  that  case,  the  tolls  payable  by  the 
ships  would  not  constitute  any  part  of  the  profits  of  the  land,  and 
would  not,  therefore,  be  rateable,  it  seems  to  follow  that  the  ex- 
diisive  privilege  of  having  the  lights,  even  if  the  grant  required 
them  to  be  placed  in  a  particular  house,  is  distinct  from  that  house 
or  building,  and  the  duties  and  contributions  are  profits  arising 
from  the  exercise  of  the  privilege,  and  not  from  the  house  or  land 
where  it  is  exercised,  and  those  profits  are  not  rateable  as  consti- 
tuting part  of  the  value  of  that  house  or  land.    And  if  it  be  once 
ascertained  that  the  tolls  and  duties,  gud  tolls  and  duties  are  not 
rateable,  then,  although  the  business  must  be  carried  on  in  a 
house,  or  even  in  this  specific  house,  a  distinction  must  be  taken 
between  the  value  of  the  house  in  which  that  particular  trade  (for 
I  consider  it  a  species  of  trade)  is  carried  on,  and  the  profit  arising 
from  the  trade  itself.     Now  here  the  nature  of  the  trade  is,  that 
the  proprietor  of  the  lighthouse  is  to  keep  certain  lights  burning. 
Those  lights  are  not  of  necessity  attached  to  the  freehold,  and  if 
they  are  not  attached  to  the  freehold  they  would  be  personal  pro- 
perty.    The  proprietor  of  the  lighthouse  does  no  more  than  keep 
a  candle  or  a  fire  lighted,  and  for  keeping  his  lights,  whether  pro- 
duced by  candle,  or  by  burning  of  coals,  or  by  oil,  and  for  >Lee^vci% 
mirrors  behind  those  lights  the  tolls  and  duties  which  axe  Vhe  wiX)- 
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ject  of  the  rate  are  imposed.  Such  tolls  down  to  the  present  time 
never  have  been  rated,  and  in  my  opinion  they  are  not  rateable.— 
HoLROTD  J.  This  is  a  rate  made  not  upon  the  lighthouse  alone, 
but  upon  the  lighthouse  together  with  the  duties  or  contribution- 
money,  in  respect  of  ships,  hoys,  and  barks  passing  the  same.  I 
am  of  opinion  that  the  lighthouse  is  rateable  for  the  sum  at  which 
it  may  be  valued,  but  that  the  tolls  and  duties  are  not  rateable. 
We  cannot  hold  them  to  be  rateable  unless  we  overturn  the  cases 
of  Rex  V.  Rebow09  and  Rex  v.  Tynemouth^  and  the  principles 
upon  which  those  cases  have  been  decided,  as  well  as  others  in 
which  it  has  been  held  that  tolls,  although  not  rateable  ver  se,  a^e 
rateable  where  they  can  be  considered  as  money  paid  tor  die  use 
and  occupation  of  land.  The  case  of  Rex  v.  Rebowe  was  very 
similar  to  the  present.  There  the  King  by  letters  patent,  granted 
to  Sir  «/.  ReboMoe  liberty  to  erect  lighthouses  at  Hanvicky  and 
towards  ihe  maintenance  of  them  certain  duties  and  tolls  were 
made  payable  by  all  ships  passing  or  coming  into  that  harbour. 
That  was  a  franchise  granted  by  the  crown ;  it  differs  from  many 
others  which  are  called  so,  but  the  privilege  granted  was  a  fran- 
chise. The  power  to  erect  lighthouses  originally  belonged  to  the 
Lord  High  Admiral,  and  afterwards  was  granted  to  the  TrinUy 
House.  What  is  the  toll  payable  for  ?  Not  for  any  benefit  receivca 
within  the  parish,  for  it  is  payable  every  time  the  ships  pass  the 
lighthouse,  whether  any  benefit  be  received  or  not  by  the  ships, 
whether  they  pass  by  day  when  the  lights  are  out,  or  whether  they 
pass  in  the  night  when  the  lights  are  burning*  In  Rex  v«  Rebcwe 
the  rate  was  made  upon  the  tolls  and  duties,  and  Lord  Man^kU 
says,  ^'  They  have,  properly  speaking,  rated  the  fire  and  the  pnsfits 
**  arising  from  the  house ;  the  Pantheon  playhouse,  and  other 
^<  places  of  public  amusement  are  rated,  I  suppose,  but  not  for 
*<  their  profits."  And  after  talcing  time  to  consider,  Lord  M(tfM- 
Jieldy  and  all  the  judges  were  of  opinion,  that  Mr.  Rebowe  ought 
not  to  be  rated  for  the  tolls  :  he  says,  "  the  property  is  not  in  the 
'*  parish.''  By  property  he  does  not  mean'  tne  lighthouse,  bat  the 
tolls,  which  did  not  arise  from  any  benefit  received  in  the  parish 
by  the  persons  paying  toll.  He  afterwards  says,  **  the  tolls  ire  not 
**  locally  situate  in  the  parish,  and  are  not  rateable  there."  If 
they  were  to  be  considered  as  part  of  the  money  for  which  the 
lighthouse  might  be  rated,  they  might  have  been  rated  under  the 
denomination  of  tolls.  At  a  considerable  interval  of  time  after 
the  decision  of  that  case  came  the  case  of  Rex  v.  I\^emmitk. 
There  Mr.  Fotoke  was  rated  for  tolls  in  respect  of  his  lighthouse. 
Lord  Ellenboroughf  after  stating  that  the  case  was  similar  to  that 
of  Rex  V.  Rebotoe,  says,  **  What  local  property  is  there  withia  the 
**  township  on  which  this  rate  on  the  tolls  can  be  levied  ?  The 
**  tolls  are  not  received  there,  nor  do  the  ships  from  which  ihey 
**  are  collected,  come  within  the  township,  the  subject-matter  «f 
**  the  rate  has  no  locality  within  the  township.''  Lord  jE/2m- 
borough  is  there  speaking  of  the  tolls  and  not  of  the  lighthouse,  as 
the  subject-matter  of  the  rate,  for  the  lighthouse  was  within  the 
township.  Now  in  this  case,  the  profits  of  the  lighthouse  arise 
from  the  tolls  which  are  rated  under  the  name  of  duties  and  con- 
tributions. I  think,  according  to  these  two  cases  we  must  decide, 
that  the  tolls  not  being  received,  and  having  ho  locality  within  the 
(a)^Hie,pU7a,  pariBh  of  Lyddy  ate  not  Ta\««lble.     In  Rex  v.  CardingUm  (a)  the 
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toUs  for  passing  a  sluice  were  rated.  The  party  who  paid  the 
tolls  used  the  thing,  for  the  use  of  which  they  were  paid ;  and  the 
benefit  for  which  the  tolls  was  paid,  was  witliin  the  parish ;  the 
Court  held,  that  whether  or  not,  the  profits  of  the  sluice  were 
rated  as  tolls,  the  nature  of  the  property  rated  was  to  be  con- 
sideredy  and  the  tolls  being  paid  for  a  use  of  something  which  con- 
ferred a  benefit  within  the  district  where  the  rate  was  made,  they 
Gonfinned  the  rate.  Here  the  benefit  for  which  the  tolls  are  paid 
(which  are  an  incorporeal  hereditament)  is  not  one  of  the  thmgs 
mentioned  in  the  statute  of  the  43  Eliz.  For  it  constitutes  a  benefit 
not  received  within  the  parish,  but  received  by  ships  elsewhere, 
or  not  received  at  all  if  they  pass  in  the  day-time,  when  qo  light  is 
burning.  Unless,  therefore,  we  act  contrary  to  the  decision  in 
Rex  V.  RebowCf  and  Rex  v.  Ti^nemouihf  and  to  the  principles  acted 
upon  in  other  cases  where  tolls  have  been  recognized  as  rateable, 
when  paid  or  earned  within  the  district  for  which  the  rate  was 
madcy  we  must  decide  that  the  tolls  are  not  rateable. :—  Little- 
dale  J.  It  seems  to  me  that  the  rate  ought  to  be  confined  to  the 
value  of  the  lighthouse,  exclusive  of  the  tolls  or  dues.  The 
annual  value  of  the  lighthouse  is  stated  to  be  4/.  It  is  admitted 
that  tolls  per  se  are  not  rateable.  But  in  some  cases  where  they 
arise  from  and  are  so  far  connected  with  a  house  or  land,  that  the 
land  or  house  which  gives  occasion  to  tflb  toll  is  made  more  valu- 
ubie  in  itself,  that  increased  value  depending  upon  and  being 
regulated  by  the  profits  produced  by  the  toll,  is  the  subject  of  the 
rate.  In  all  those  cases  the  profits  have  arisen,  and  the  use  of  the 
thing  out  of  which  they  have  arisen  has  been  in  the  place  or  dis- 
trict where  the  rate  is  made.  ^  Here  the  profits  do  not  arise,  nor 
docs  the  use  of  the  light  take  place  in  the  parish  ofLydd^  and  this 
case,  for  that  reason,  does  not  fall  within  the  authorities  which  have 
been  referred  to  in  the  course  of  the  argument.  But  then  it  Is 
said  that  the  light  itself  is  the  cause  of  the  toll  or  profit  by  the 
benefit  it  confers  on  ships  passing; ;  that  it  is  connected  with  the 
boose  ;  and  that  the  profits  arismg  from  the  light  constitute  part 
of  the  value  of  the  house,  and  that  the  whole  forms  one  entire  sub* 
iect-matter  of  rate.  I  think  the  light  is  not  connected  with  the 
land,  and  that  the  profits  arising  from  it  are  not  part  of  the  profits 
of  the  land  or  house  in  which  the  light  is  situate.  The  light  is 
seen  at  a  distance,  and  may  or  may  not  confer  a  benefit  on  those 
who  see  it ;  it  is  not  the  produce  of,  but  is  collateral  to  the  land. 
The  light  is  not  any  part  of  the  freehold.  It  is  an  accidental  cir- 
cumstance that  it  is  placed  on  the  freehold ;  it  might  be  placed  on 
a  moveable  frame  so  as  to  be  easily  displaced,  or  it  might  be  sus- 
pended at  the  end  of  a  pole.  The  owner  of  the  lighthouse  places 
the  light  at  the  top  of  a  house  for  his  own  benefit,  for  it  might 
otherwise  be  liable  to  many  accidents  from  the  fluctuation  of  the 
wind.  In  all  the  cases  which  have  been  cited  as  analogous  to  this, 
the  profit  arising  from  the  thing  which  formed  the  subject  of  the 
rate,  not  only  was  within  the  parish  or  township,  but  there  was 
idso  within  the  parish  an  actual  use  of  the  thing  which  was  the 
subject  of  the  rate,  and  some  person  there  had  a  certain  occupa- 
tion of  the  thing.  In  the  case  of  a  canal,  the  owner  of  the  goods 
makes  use  of  the  canal  which  is  rateable  as  land,  the  party  paying 
the  tolls  has  actually  the  use  of  the  property  itself,  which  is  the 
subject  of  the  rate.    So  in  Uie  case  of  a  bridge,  the  tbsDf^  ^Va^ 
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Where  the 
owner  and  oc- 
cupier of  an 
iron-stone 
mine  erected 
an  engine  for 
the  purpose  of 
drawing  the 
water  from  tlie 
mine,  and  used 
it  for  no  other 
purpose:  Held, 
that  he  was  not 
rateable  to  the 
poor  in  respect 
of  the  engine. 


produces  the  tolls  is  used.  So  as  to  the  tolls  of  a  market,  the  tolls 
arise  by  persons  bringing  their  goods  into  the  market,  and  the 
profit  arises  within  the  district.  So  in  the  case  of  a  soke-mill,  a 
party  takes  his  own  corn  to  be  grouhd  at  the  place,  and  he  has 
within  the  parish  the  use  of  the  thing  which  is  the  subject  of  the 
rate.  To  make  tolls  rateable  there  must  not  only  be  a  profit  pro- 
duced within  the  parish,  but  it  must  also  arise  from  the  use  of  the 
thing,  and  in  respect  of  it.  Here  the  ships  have  not  that  sort  of 
use,  but  they  have  merely  a  transient  view  of  the  light  as 
they  pass.  Thev  do  not  come  within  a  lighthouse  as  they,  do 
within  a  dock  ;  m  that  case  they  have  the  actual  use  and  occupa- 
tion of  the  dock.  They  not  only  do  not  come  near  the  thing  itself, 
which  is  the  subject  of  profit,  but  they  do  not  come  within 
the  parish.  This  is  distinguishable  from  all  the  other  cases  where 
the  tolls  themselves  have  arisen  in  respect  not  only  of  what  wis 
produced  in  the  parish,  but  from  the  actual  use  of  tnc  tbins  which 
was  the  subject  of  the  rate.  That  being  so,  I  am  of  opinion  that 
this  rate  in  its  full  extent  cannot  be  supported.  It  must,  therefore, 
be  amended.  —  Rule  to  be  amended  by  striking  out  the  sum  of 
2250/,  at  which  the  defendant  was  assessed,  and  inserting  4/. 

255.  Rex  s.Bilston,  T.  T.  7  GA,5B.Sf  C. 851. —  Upon  an  appeal 
against  a  rate  whereby  a  mine-engine  and  cngine^pit  were  rated  to 
the  reliefof  the  poor  of  tlTe  township  of  BiUton^  in  the  county  of 
Stafford  ;  the  Sessions  amended  the  rate  by  striking  out  the  item 
objected  to,  subject  to  the  opinion  of  this  Court  upon  the  following 
case :  The  engine  and  pit  were  erected,  and  sunk  and  used  by  the 
appellants  solely,  for  the  purpose  of  drawing  water  from  iron-stooe 
mines  in  their  occupation.  Nothing  was  raised  from  those  mines 
except  iron-stone.  —  Bayley  J.  I  am  of  opinion  that  the  Court 
of  Quarter  Sessions  came  to  a  right  conclusion.  This  appears  to 
me  a  very  plain  case.  The  carding-engine  and  weighing-machine 
were  each  considered  as  part  and  parcel  of  a  building,  and  were 
rated  as  such.  So  also  in  the  case  of  a  canteen,  the  privilege  of 
selling  liquors  was  considered  us  annexed  to  the  house,  and  as 
forming  part  of  its  value.  Here  a  person  working  in  a  mine  in  hks 
own  land  has  erected  an  engine  tor  the  purpose  of  wording  that 
mine,  and  which  is  of  no  other  use.  The  occupier  of  the  mme  as 
such  is  not  rateable  under  the  provisions  of  the  43  EUx,  c,  2.  In 
many  such  mines  there  are  rail -roads  under  ground,  which  greatly 
enhance  the  value  of  the  mine,  and  therefore  of  the  land,  but  they 
cannot  be  rated,  and  in  principle  they  arc  on  the  aame  footine  as 
this  engine.  This  is  a  mode  of  drawing  the  water  from  the  mine ; 
the  rail-road  is  to  facilitate  the  conveyance  of  the  ore  to  the  foot 
of  the  shaft.  Each  is  of  use  in  carry  mg  on  the  mining  operations, 
but  of  no  other  use.  Suppose  a  conveyance  or  lease  of  this  mine  with 
the  machinery  had  been  made,  it  is  clear  that  the  engine  would  have 
passed  to  the  grantee  or  lessee ;  it  must  therefore  be  considered  as 
part  and  parcel  of  the  mine,  and  is,  as  well  as  the  mine  itself,  exempt 
from  poor-rates. — Holroyd  J.  I  likewise  think  it  clear  that  the  Ses- 
sions were  right.  The  engine  was  not  profitable,  but  burthensome, 
except  as  it  respected  the  mine  itself.  As  it  regarded  the  land, 
independently  of  the  mine,  it  was  clearly  burthensome.  Now  the 
profits  arising  from  the  mine  are  exempt  from  taxation  under  the 
43  Eliz,  c.  2.  The  engine  is,  therefore,  in  like  manner  exempt. 
•^LlTTLEDALE  J.  coTvcurred*— Order  of  Sessions  confirmed. 
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Vlir.  Of  levying  and  dUtrainingJbr  Poors  Rate. 

See  stats.  43  Eliz.  c.  2.  §  4. 8.  16  G.  2.  c.  18.  §  1.  17  G.  2. 
C.38.  §7.11,12.  27G.2.C.20.  28G.3.  c.49.  §1,2,3. 
33G.3.  c.  55.  §  3.  41  G.  3.  c.23.  f  1,  2,  3. 7,  8.  1  &  2  G.  4. 
c.  63.    3  G.  4.  c.  23. 

256.  Ed^ecomb  v.  Sparks,  T.  T.  32  Car.  2.  2SAow.  126.— The  Working  tools 
plaintiff  being  a  cooper,  brought  trespass  in  the  sheriff's  court  in  a  shop  may 
against  the  defendant,  being  a  constable,  quare  domum  JregU  el  ^  distrained 
intravitj  and  divers  goods,  viz.  &c.  did  take  and  carry  away.  iJpon  ^*  ^'^'^  ' 
not  guilty  pleaded,  tiie  evidence  was,  that  the  plaintiff  conceiving  q^'q  ^^ 
himself  aggrieved  by  a  rate  to  the  poor  of  the  parish  where  he  palkenor     ^ 
inhabited,  refused  its  payment ;  whereupon  the  overseers,  with  a  4  T.  R.  505. 
constable,  by  a  justice's  warrant  made  a  distress,  and  thereupon 

took  the  tools  in  his  shop. — Shower,  ybr  the  plaintiff^  urged  that 
they  were  not  distrainable,  being  the  utensils  of  his  trade,  and 
consequently  the  instruments  of  his  livelihood,  and  so  within  the 
rule  of  the  common  law,  he  having  other  goods  at  that  time  in  his 
house  sufficient  to  have  answered  the  distress.  — But  the  Recorder 
overruled  the  objection,  being  of  opinion  that  that  rule  held 
not  in  cases  where  distress  is  given  by  act  of  parliament,  as  for 
poor's  rates,  hearth-money,  and  the  like ;  and  that  it  only  extend 
to  distresses  for  rents  and  amerciaments ;  qiusre  tamen  for  that 
matter,  (a) 

257.  East  India   Company  v.  Skinner,   T.  T.  7  W".  3.  MSS.—  Money  may  b« 
Trespass.    The  defendants  being  collectors  of  the  King's  tax,  distrained  for 
pleaded  the  general  issue ;  and  upon  evidence  it  was  objected,  ^^ '^^'"JSi* 
that  they  had  distrained  money,  which  was  not  distrainable ;  and  ?c^lvm?s^ 
that  this  warrant  was  granted  before  any  default,  which  ought  not 

to  be,  no  more  than  a  warrant  to  distrain  for  poor's  rates  before 
demand  made. — Holt  C.  J.  said,  that  strictly  it  was  so;  but  that 
the  practice  having  been  otherwise,  communis  error  Jacit  jus.  And 
he  said  it  was  clear  they  might  distrain  money  as  well  as  goods ; 
and  though  they  took  more  than  was  due,  yet  it  sufficeth  that  they 
return  the  overplus. 

258.  Hampton  v.  Lammas,   lOJF.  3.    Ld.  Raym.^S5.  —  Jus-  Warrant  direct- 
tices  of  peace  made  a  warrant  to  levy  a  poor  s  rate  of  J.  S.  which  «d  to  the  con 
was  directed  to  the  constables  of  the  parish  of  A.    J.  S.  had  land  j*^^*  of  A  to 
in  A,  upon  which  he  had  no  chattels ;  but  his  house  in  which  he  i^of^*whose 
had  goods,   stood  in  the  adjoining   parish  of  B,    in   the   same  house  stood  in 
coiiBty ;  the  constables  of  A  levied  these  goods,  by  virtue  of  the    B. 

said  warrant,  and  Holt  C.  J.  ruled  upon  evidence  at  the  Assizes  L<LR*ym-545. 
at  Hertford,  that  the  goods  were  well  levied.  na'i^sT'' 

$7.  and  S3 G. 3. 

(a)  TassPASS  on  a  distress  for  rent,  and  the  tools  and   implements  of  a    ^  ^^' 

It  appeared  in  evidence,  that  the  de-  man's  trade,  could  not  be  distrained, 

fendants  bad  entered  the  house  of  the  would  now  be  held  otherwise ;  for  that 

plaintiflT  early  in  tbe  morning,  and  had  since  the  statute  2WilL&  Mary,  c.5. 

seized,  among  other  things,  the  daily  had  given  the  distrainor  power  to  seU, 

wearing  apparel  of  his  wife  and  chil-  the  reason  of  the  common  law,  which 

dren  while  they  were  in  bed.     It  was  depended  on  tbe  goods  taken  being 

objected,   that  wearing  apparel  could  considered  in  the  nature  of  a  pledge, 

not  be  distrained.       But  Lord  Kenyan  and  incapable  of  being  itted  or  laboured 

C.  J.  said,  that  this  was  vexata  qwesth,  for  the  benefit  of  the  commonwealth, 

attd  he  believed  that  the  rule  of  the  had  vanished.     Bissert  v.  Caldwell  and 

common   law,    tliat  wearing  apparel,  Taylor,  Sit.  at  West,  after  H.T.a\\i,^. 


28^  poor's  ratb.  [Ch.1L 

What  kind  of  259.  Traci^  v.  Talbot,  T.  T.  S  Ann.  2  Salks  SSI. —T.  look 
warrant  shall  be  part  of  a  house  in  the  parish  of  D.  on  the  third  day  of  December^ 
iwuedtolevy  a  g^^  ^^A  rated  as  an  inhabitant,  and  was  distrained  for  a  quartern 
poor  9  rate.        ^^^^  ^^^  ^^^  Christmas  following :  but  the  distress  was  taken  on  a 

general  warrant  for  the  whole  year;  and  in  replevin  upon  evidence, 

it  was  ruled  by  Hdt  C.  J.  that  it  could  not  be  distrained  upon 

by  virtue  of  a  general  warrant  made  before  the  rate,  but  there 

ought  to  be  a  special  warrant. 

A  poor's  rate  260.  Note  ;  It  was  said,  that  a  warrant  to  distrain  for  a  poor*s 

cannot  be  dis-     ^Bie  ought  not  to  be  granted  before  demand  made ;  for  the  first 

f^'^k'isde^'    ought  to  be  only  a  confirmation  of  the  assessment  for  the  poor ;  and 

i^^ed.  ^^^  upon  refusal,  &c.  a  new  warrant  is  to  be  made  to  distrain,  &c. 

And  Hdt  J.  C.  said,  that  strictly  it  was  so;  but  that  the  practice 
in  these  cases  having  been  to  grant  such  a  conditional  warrant  to 
distrain,  communis  error  facit  jus,  as  in  the  case  of  The  East  India 
(a)j1ttu,p\.257.   Company  v.  Skinner,  (a) 

261.  Charlwood  v.  Best,  1748,  MSS.—lt  was  held,  that  a  war- 
rant may  be  made  to  distrain  before  the  time  for  which  the  rate 
is  made  is  expired. 

A  mandamus         262.  Rex  V.  Justices  of  Middlesex  (b),  E.T.  19  G.  2 A  motion 

lies  to  compel  j^^g  made  for  a  mandamus  to  the  justices  of  Middlesex,  to  sign  a 
^'wltfrant o?"  ''RiTant of  distress  for  levying  a  poor's  rate  upon  persons  refusing 
^Ijgiye^  to  pay  the  same.    Upon  showing  cause,  it  was  stated  in  the  af- 

although  it  had  fidavit  to  have  been  the  custom  not  to  grant  warrants  without  first 
been  customary  summoning  tlie  party  to  show  cause,  and  that  they  had  refiised 
toisoMjiciii-  to  grant  any  warrants  of  distress,  without  first  summoning  the 
mons  first.  party.  —  Lee  C.  J.     A  writ  of  mandamus  will  not  give  the  jus- 

™»^'JJ*i*  tices  any  power  they  had  not  before,  and  therefore  it  is  to  be 
VVm^^Tmss.  considered  what  power  the  statute  43  Eliz.  c.2.  §  4.  gives  them; 
vol.3,  p. 371.  ^^^  ^^  ^^^^  there  is  no  direction,  that  the  party  shall  be  sum- 
(6)  See  Stevens  ^^^^^d  ^o  show  cause.  Nothing  appears  upon  the  affidavits  that 
o.  Evans,  pott,  ^^  ^^  ^ucb  a  rate  as  a  distress  ought  not  to  be  granted  upon ;  bot 
pl.  265,  the  whole  is,  that  persons  applying  for  tlie  warrant  did  first  refuse 

to  take  out  a  summons,  which  to  me  does  not  appear  a  sufficient 
cause  why  the  mandamus  should  not  go :   if  toe  justices  have 


sufficient  reason  why  they  did  not  grant  the  warrant,  it  will  ap 

.(c)  —  Wright  J.   Nc 
BeDn,|ioK,        doubt  the  Court  will  grant  a  mandamus  to  the  justices  to  do  what 


(c)  See  Bex  v.     pear  upon  the  return  of  the  mandamus,  (c)  —  Wright  J.    No 


Hmer  *OMr    ^^  *^^  ^^  parliament  they  ought  to  do.     If  we  grant  amandanuSp 

poM^v^JnT*  *^  *®  determining  the  question,  that  the  justices  should  grant  % 

'  *      warrant  of  distress  without  sumnaoning  the  party,  though  theju^t 

of  parliament  does  not  require  it  in  express  words.—  Demisov  J* 

It  is  sworn  by  the  affidavits,  that  it  iis  the  9ustom  of  the  parish  to 

p^rant  a  summons  first.    The  only  question  here  is.  Whether  this 

IS  a  sufficient  cause  for  the  Court  not  to  grant  a  mandamus  f  which 

I  think  It  is  not  by  any  means ;  and  if  the  justices  think  this  is  a 

a  sufficient  cause,  they  may  show  it  upon  the  return.  — -  Fostbb  J* 

I  think,  for  the  same  reason,  that  if  tne  Court  grant  a  mandamai 

to  si^n  and  allow  a  rate,  they  ought  to  grant  it  to  sign  a  wanant 

of  distress,  which  is  to  make  an  effisctual  rate,  —  The  matidamMS 

was  granted. 

Parish  officers         268.  Moifse  V.  Cocksedge,  H.  T.  22G.2.  WiUes,  6S6.— Tws- 

»te  uSd^T*^"  P***  ^^^  breaking  and  entering  the  plaintiflfs  house  and  takiiv 

wanim  of  dis-    ^®  plaintiflTs  goods.     Plea  not  guilty.     On  the  trial  a  verdict  wai 

tress  may  retain  taken  for  the  plainiifF  with  1^  damages,  sttfaject  to  the  opioioo  of 
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the  Court  on  a  case  reserved.    The  plaintiff,  the  occupier  of  an  of  Uie  goods 
house,  was  rated  5s»  Sd.  in  the  poor-rate,  and  on  her  refusal  to  ^^^  ^  neces- 
pay,  a  warrant  of  distress  was  granted  by  two  justices  to  the  de»  «"y  «»pence» 
fendants,  overseers,  to  levy  of  the  plaintiff's  goods ;  under  which  °„^j  wie"**'*"  ' 
the  defendants  distrained  the  goods  in  question,  kept  them  five  Boraes, '459. 
days,  then  caused  them  to  be  duly  appraised  by  a  sworn  ap-  S.C. 
praiser,  and  sold  them  for  10;.,  that  being  the  best  price  that 
could  be  got  for  them.     The  defendants  paid  the  appraiser  1;.  for. 
his  trouble  in  viewing  and  appraising  the  goods ;  and  afterwards 
tendered  to  the  plaintiff  35.  9d.,  part  of  the  10;.,  which  she  re- 
fused to  accept ;  insisting  that  she  ought  to  have  4s.  9<f.,  5s.  Sd.  only 
having  being  applied  towards  the  poor-rate.     The  questions  were, 
1st.  Whether  the  defendants  ought  to  have  tendered  the  plaintiff 
4«.  9</.  as  the  overplus  ?  and,  2dly.  If  they  ought,  whether  this 
aciion  were  maintainable? — The  Court  were  clearly  of  opinion, 
1st.  That  the  Is.  for  the  costs  might  be  legally  and  reasonably 
detained  by  the  overseers,  the  sum  not  appearing  oppressive  or 
extravagant.     I'hat  a  distress  under  the  statute  43  Eliz.  was  to 
be  considered  not  as  a  distress  at  common  law,  which  is  a  pledge 
and  deposit,  but  as  it  was  saleable,  that  it  was  in  the  nature  of  an 
execution,  and  that  the  necessary  expences  were  incidental.  That 
statutes  made  in  favour  of  charity  ought  to  have  a  benign  and 
large  interpretation,  Ye/v.  176.     Nay,  that  the  statute  4S  Eliz. 
gave  power  to  imprison  even  for  a  penny ;  and  who  is  to  be  at  the 
expence  ?     That  it  would  be  absurd  that  a  parishioner  who  re- 
fused to  pay  6^.,  should  put  the  parish  to  the  expence  of  4O9.  to 
levy  it,     2dly.  That  in  this  case  the  action  was  misconceived ;  for 
here  was  no  irregularity  committed  according  to  stat.  17  G.  2. 
c.  38. ;  no  misfeazante.     And  a  bare  nonfeazance  will  not  make  a 
raan  a  trespasser.  That  that  statute  was  made  in  favour  of  officers; 
and  if  the  plaintiff  had  any  right  to  the  U.,  it  must  be  in  the  na- 
ture of  a  debt,  for  which  assumpsit  will   lie  and  not  trespass. 
The  Six  Carpenters'  case,  8  Co.  146.  is  material.     A  sheriff,  who 
levies  money  on  a  just  execution  and  does  not  pay  it  over,  is  no 
trespasser,  1  Ld,  Raym*  188.  —  Judgment  for  the  defendants  per 
TOTAM  Curiam. 

264.  Hutchin  v.  Chambers ^  E.T.  SI  G.  2.  1  Burr.  579.  —  A  spe-  Beiou  of  Uie 
cial  case  in  trespass  for  executing  a  warrant  of  distress  upon  a  poor-  plough  are  dis- 
rate amounting  to  13/.  2*.     The  distress  at  first  taken  was  five  tminable  for  the 
geldings,  stated  to  be  beasts  of  the  plough  and  cart,  with  their  S^^^J^ElSl 
halters  ;  which  first  distress  not  being  found  sufficient,  they  dis-  c.  2.  §  4.  al- 
trained  a  second  time  under  the  same  warrant,  and  took  three  though  there 
other  geldings,  which  were  stated  to  be  also  beasts  of  the  plough  are  other  dis- 
and  cart,  of  the  value  of  36/.  17*.  with  their  halters.    It  was  ex-  *^.''^®*^*^ 
presaljn stated,  "  that  upon  the  former  distress  there  were  other  !]Jem^!**'&tf 
**  gQod$,  &c.  more  than  sufficient  to  answer  the  value  of  the  de-  ^f^g  otfutrjmnis 
**  mand,  besides  those  beasts  of  the  plough."  —  Lord  Mansfield  ^^iucxu^ infra. 
delivered  the  opinion  of  the  Court.    The  first  question  is, 
Whether  averia  caruca  may  be  taken  for  a  distress  upon  the  poor's 
rate,  where  there  are  other  distrainable  goods  sufficient  ?  As  to 
thisf  the  solid  distinction  is,  that  the  seizing  under  the  43  Eliz*  c.2.,' 
and  auch  like  acts  of  parliament,  is  but  partly  analogous  to  the 
co9unon-law  distress,  as  being  repleviable,  &c.,  but  is  much  more 
analogous  to  the  common-law  execution,  like  a  Jieri  facitUf  where 
the  surplus  after  sale  shall  be  returned.     In  the  old  comcnocv-l^w 
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distresses,  which  were  in  nature  of  nomine  pcente  to  compel  pay- 
ment, it  would  have  been  absurd  to  have  suffered  the  implements 
by  which  a  roan  gained  his  livelihood  to  be  holden  as  a  pledge, 
because  that  would  have  been  taking  from  the  man  the  only  means 
he  had  of  being  able  to  pay  the  debt :  but  this  reason  does  not 
hold,  where  the  things  distrained  may  immediately  be  sold,  by  way 
of  satisfaction  ;  which  though  called  a  distress,  yet  really  is  in  this 
(a)  3Ld.Raym.   respect  an  execution.      In   Vinkenstemev.EMen  {a)t  HoU  C.J. 
^^*  I    P   T .     ®*y®»  ^^  '*  ivwe^  a  horse  cannot  be  distrained  in  a  smith's  shop,  &c. 
^  sM^cim!  ^^'  there  is  no  such  restriction  where  the  distress  is  for  a  personal 
8  Burr.  1498.     ^^^J  (^)  •  ^^^^^  ^^  observed,  that  the  duty  in  that  case  arose  out  of 
(6)  Vide  iBurr.  ^^  goods  laden  to  be  exported  ;  so  that  by  their  bcine  laden  the 
588.  duty  commenced,  and  the  ship  became  chargeable,  and  ajoriiori 

any  part  of  her.     I  take  the  meaning  of  what  he  there  8a3'S  of  per- 
sonal duties  to  be  applicable  to  the  case  of  parliamentary  duties, 
(c)  3  Salk.  1S6.    alluded  to  in  Salkeld  (c),  and,  consequently,  to  be  agreeable  to  that 

case  which  says  it  was  adjudged,  *'  That  this  common-law  exemp- 
**  tion  of  utensils,  tools,  mstruments  of  husbandry,  &c,  from  dls- 
*<  tress,  holds  only  in  distresses  for  rent  arrears,  amerciaments,  &c. 
'<  but  doth  not  extend  to  cases  where  a  distress  is  given  in  the 
**  nature  of  an  execution  by  any  particular  statute,  as  for  poor- 
*^  rates  :**  therefore  it  is  more  analogous  to  an  execution  than  to  a 
distress  at  common  law ;  and  there,  in  cases  of  execution,  averia 
caruae  may  be  distrained,  although  there  he  other  sufficient  dis- 
tress.    And  on  this  ground  we  are  all  of  opinion,  that  there  is  no 
objection  to  the  first  distress,  from  the  averia  carucce  being  taken, 
for  that   they  are  distrainable  under  the  43  Eliz,  c.  2.  and  such 
Anoonddis-     like  acts  of  parliament.  —  As  to  the  second  distress  :  Thefirrt 
iraM  for  a  poor's  question  relating  to  that  is,  "  Whether  the  second  distress  can  be  at 
nte  may  be        c<  ^\  justified,  as  it  was  a  second  distress  taken  under  the  same 
aain^fnuTwt,      "  warrant,  when  enough  might  have  been  taken  at  first,  if  the  dis- 
altbough  **  trainer  had  then  thought  proper  ?  **     Now  a  man  who  has  an 

enough  might  entire  duty  shall  not  split  the  entire  sum,  and  distrain  part  of  it  at 
baye  been  taken  one  time,  and  for  other  part  of  it  at  another  time,  and  toties  guoties 
treM*^  Co  Lit"  ^^^  several  times,  for  that  is  great  oppression  :  and  that  is  the  case 
27S.'  Cro.£lix!  ^^  fVallis  V.  SavUl  ((/),  where  the  second  distress  was  holden  unjus- 
13.  &  Co.  5a  tifiable,  because  both  distresses  were  taken  for  one  and  the  same 
(<0  Lutw.  1532.  1^^°^ :  &"<^  i^  ^^  ^^6  lessor's  folly  that  he  had  not  taken  a  sufficient 

distress  at  first.  But  if  a  man  seize  for  the  whole  sum  that  is  due 
to  him,  and  only  mistake  the  value  of  the  goods  seized,  which  may 
be  very  uncertain,  or  of  even  imaginary  value,  as  pictures,  jewels, 
race-horses,  &c.  there  is  no  reason  why  he  should  not  afterwards 
complete  his  execution,  by  making  a  further  seizure ;  and  how  can 
the  officer  who  seizes  judge  of  the  real,  or  perhaps  imaginary  vdue 
of  the  horses  or  goods  seized?  The  value  of  them  may  btf  qnite 
unknown  to  him,  or  may  even  depend  upon  whim  and  fancy,  it  is 
to  the  advantage  of  the  defendant  that  this  should  be  so :  it  is 
better  for  him  that  the  officer  should  be  at  liberty  to  seize  a  second 
time,  in  case  he  make  an  insufficient  seizure  the  first  time,  or  else 
it  might  reduce  him  to  a  necessity  of  taking  effects  of  a  very  grett 
value  at  first ;  for  if  he  is  to  be  precluded  from  thus  making  up  the 
deficiencies,  he  will  certainly  take  care  not  to  take  too  little  tt 
first.  Now  pietures,  horses,  jewels,  books,  and  some  other  such 
effects,  may  be  of  so  uncertain  and  even  imaginary  or  fancied  va]ue» 
that  it  may  be  exceedingly  uncertain  how  much  money  they  niy 
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produce  upon  sale  (a):  and  if  he  do  not  take  the  value  of  the  (a)IUyin.232* 
whole  at  first,  (out  of  tenderness  and  moderation,  perhaps,)  there  ^  ^^*  ^« 
is  no  reason  why  he  should  not  complete  it  by  a  second  seizure, 
provided  it  be  the  same  sum  due  :   therefore  tms  first  objection  to 
the  second  distress  fails. —  Third  question  :  The  second  objec-  A  general  ac- 
tion  to  this  second  distress  is  the  third  remaining  question,  viz.  '<  its  ^'^n  of  trespass 
*'  being  excessive,  and  as  such  being  a  sufficient  ground  for  an  cannotbe  mam- 
"  action  of  trespass."     Now,  as  to  this  third  question.  Whether  ^"     ^JI-.^""^ 
the  taking  an  excessive  distress  is  a  sufiicient  ground  to  maintain  distreu  for  the 
an  action  of  trespass  ?  Several  authorities  have  been  cited  to  show,  poor*s-rate;  it 
that  an  action  of  trespass  will  not  lie  for  taking  an  excessive  dis-  ought  to  be  a 
tress;  but  that  it  ought  to  be  a  particular  action  grounded  upon  "P®^**J.*^*^ 
the  statute ;  and  particularly  one  case,  Lynne  v.  Moody  {b\  in  the  Se sututeof 
King's  Bench,  where  it  had  been  so  adjudged  in  the  Common  MarUbridge, 
Pleas;  but  the  judgment  in  the  Common  Pleas  was  there  reversed ;  c  4.  Fitzgib.85. 
so  that  it  has  been  sufficiently  established,  that  a  general  action  of  3  Lev. 48.   Co. 
trespass  cannot  be  maintained  for  taking  an  excessive  distress.  ^'^  ^9J'  ^  ^*'* 
One  case  indeed  was  cited  to  the  contrary,  which  was  the  case  of      ' 
Moir  V,  Munday  (c),  and  that  was  an  action  of  trespass,  where  six   (*^  ^      ' 
ounces  of  gold  and  a  hundred  ounces  of  silver  were  taken  for  six  (^)  ^7-  ^*^P' 
shiUiogs  and  eight  pence,  which  was  holden  to  be  an  excessive  dis*   '^'* 
Iress;  ai^l  judgment  was  given  for  the  plaintiff:  but  that  appeared 
upon  the  face  of  it,  and   upon  the  pleadings,  to  be  excessive, 
and  so  the  Court  expressly  declared  ;  and  it  was  a  distress  of  gold 
and  silver,  which  are  of  a  certain  known  value,   and  even   the 
measure  of  the  value  of  other  things.  But  it  was  there  holden,  that 
in  all  other  cases  of  goo<ls,  or  other  things,  of  arbitrary  and  uncer- 
tain value,  it  must  be  an  action  upon  the  statute.     And  this,  as  I 
am  told,  was  the  distinction  there  taken,  and  that  is  therefore  an 
exception,  and  was  there  considered  as  being  so,  from  the  general 
rule,  and  serves  to  confirm  the  rule  itself.     We  are,  therefore,  all  of 
us  of  opinion,  that  there  is  no  cause  of  action  maintainable  by  the 
plaintiff  in  the  present  case. 

265.  Stevens  v.   Evans,  E.  2\  1  G.3.  2  Burr.  1152.— In  April  Personal lepre- 
1759,  an  assessment  was  made  and  published  for  the  poor's  tax,  sentotivesouglrt 
in  which  W.  V.  was  assessed.  In  July  following  he  died  intestate,  ^fo^JSJ^^ 
and  in  the  December  following  administration  was  granted  to  thexed  upon, 
plaintiff.     In  January  1760,  two  justices  issued  a  warrant  reciting  s.C.  I  BLRep. 
the  assessment:  ana  whereas  it  appeared  that  the  said  9/.  15;.  284. 
bad  been  lawfully  demanded  of  W.  V,  deceased,  and  of  his  widow 
and  representative  since  his  decease,  who  have  refused,  and  doth 
refqse  to  pay  the  same,  it  requires  the  churchwardens,  &c.  to  dis- 
,   train  the  goods  and  chattels  of  the  late  IV,  V.     By  virtue  of  this 
warrant  the  defendants,  on  the  19th  of  January  1760,  distrained 
cattle  which  were  the  property  of  fV.  T.  in  his  life-time,  and  at 
his  death,  and  on  the  lands  occupied  by  him.     The  question  was. 
Whether  distraining  the  cattle  of  IV.  V.  in  the  hands  of  his  admi- 
nistrator, by  virtue  of  the  said  warrant,  was  legal  ?  —  Wilmot  J. 
I  have  not  the   least  doubt  but  that   the   representative  ought 
to  have  been  convened  before  the  justices,  and  asked,  why  he 
should  not  pay  the  rate  assessed  upon  F.  his  intestate  ?     This  is 
like  a  sdrejacias  upon  a  judgment,  upon  which  execution  cannpt 
be  sued  out  against  the  representatives  witliput  asking  them  why 
it  should  not  be  taken  out.     At  tlie  time  of  the  teste,  they  were 
the  chattels  of  the  representative.     If  the  teste  had  been  prior  to 
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the  death,  they  would  have  been  the  chattel  of  the  deceased.   If 
the  money  had  been  demanded  of  the  representative,  I  should 
have  had  great  doubt  whether  this  distress  was  not  good.     For 
though  the  rate  is  a  charge  upon  the  person,  yet  it  is  so  in  respect 
of  the  thing  occupied  ;  and  though  he  is  called  an  offender  if  he 
refuse  to  pay  it,  yet  he  can  be  no  otherwise  considered  as  an 
offender  than  every  other  debtor  who  refuses  or  neglects  to  pay 
his  debts,  and  thereby  renders  his  person  and  goodis  liable  to  be 
taken  in  execution,  is  so  far  treated  as  an  offender,  till  he  shall 
comply  with  the  judgment  awarded.     And  I  know  that  these  pay- 
ments by  administrators  are  very  often  allowed  to  go  in  discharge 
of  the  assets  of  the  intestate.     In  a  case  of  Wallis  administrator 
v.  Hetoitf  at  the  sittings  in  GuUdhall^  5  G.  1.  before  Lord  Chief 
Justice  El/re,  two  aldermen  of  London  had  made  a  warrant  to 
distrain  for  a  poor's  rate.    The  man  died  intestate,  but  a  demand 
had  been  made  upon  him  before  the  warrant  was  granted.     The 
Chief  Justice  held,  that  a  distress  could  not  be  made  aller  his 
death,  or  that  if  it  could,  his  representative  ought  to  have  been 
summoned,  and  he  held  the  property  to  be  changed.     To  distrain 
a  man's  goods  without  hearing  him,  would  make  strange  confusion 
in  the  administration  of  assets :  he  may  have  retained  or  paid 
judgment  debts  prior  to  this  distress  for  the  rate.     I  have  no 
doubt  but  the  plaintiff  here  is  entitled  to  his  judgment ;  in  which 
Mr.  Justice  Denison  concurred. 
A  diiMi  for         266.  Milvoard  v.  Coffin,  M.  T.  20  G.  3.  2  BL  Rep.  1330.  —  Re- 
?  P?**"  ****  ^^^  plevin.  Special  case  :  The  plaintiff  being  owner  and  occupier  of 
oJl^wrttonof"*  c®""^^"  tenements  in  fT.,  was  on  theSd  of  Mai/  1777  rated  to  the 
Ac  ph^^       poor's  rate  thus  :  "  T.  M.,  or  the  occupier  for  TUi^ate,  TillgaU 
maybereple-     **  Mills,    and     Tillgate  Ponds:    rent   847.  collection   25/.    W 
▼ied  notwith-      Against  this  rate  he  appealed,  because,  inter  aliOf  he  was  asseised 
rtMding  the       foj.  warren  and  land  in  the  possession  of  R.  P.,  IV.  iV.,  and  others, 
^J^^^j*^     who  ou^ht  to  have  been  put  in  as  occupiers.     The  Sessions  dis- 
rate •  becauM     "ussed  the  appeal,  and  confirmed  the  rate.     On  the  27th  of  De- 
determining        cemher  1777,  another  poor's  rate  was  made,  wherein  Af.  was  rated 
that  a  man  may  «  for  part  of  TUlgate,  Tillgate  Ponds,  and  Mill:  rent  M*  1 5s. 
**  ""^^  ^w    "  collection  61.  4*.  6d.**    Against  this  rate  he  also  appealed  to  the 
notoccu  ^      next  Midsummer  Sessions,  but  afterwards  abandonea  hu  appeal, 
an exoessdT ju-  ^'  P^^  neither  of  these  rates ;  whereupon  9  distress  warrant  was 
riidicaon.  granted  against  him  on  the  22d  of  Juli/  1778,  by  two  justices  of 

the  peace,  as  inhabitant  and  occupier  of  TiUgaie,  Tiugate  Mill, 
and  Tillgate  Ponds,  for  the  sum  of  31/.  Ss.  6d.  due  for  several 
rates  and  assessments ;  in  pursuance  of  which  the  defendant  dis- 
trained eight  oxen,  which  the  plaintiff  replevied,  and  last  term  de- 
clared in  replevin.     The  defendant  pleaded  the  general  issue,  aod 
also  justified  under  ^SEliz.  c.  2.  and  17  G.  2.  c.  38.  as  overseer  of  the 
poor.     On  the  trial  of  this  cause  it  appeared,  among  other  thiocs, 
that  at  the  time  of  making  the  first  rate,  a  part  of  the  estate  for 
which  the  plaintiff  was  rated  was  let  to  Potter,  Nicholas,  aod 
others,  but  that  fact  was  unknown  to  the  churchwardens  and 
overseers ;  and  that  the  plaintiff  had  paid  the  rate  for  other  lands 
which  he  rented  in  the  parish.     The  question  was,  Whether  the 
plaintiff  was  entitled  to  recover  ?  —  Gould  J.     It  is  fairly  and 
candidly  conceded,  that  if  one  of  the  rates  be  illegal,  the  whole 
warrant  is  bad.     And  I  take  the  first  to  be  illegal,  for  assesnng 
the  plaintiff  beyond  the  extent  of  his  occupation.     Nor  is  the 
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adjudication  of  the  Sessions  final  in  this  casey  as  the  justices  were 
not  within  their  junsdiction.  They  had  certainly  jurisdiction  to 
inquire  of  the  equality  or  otherwise  of  the  rate,  the  leaving  out  of 
proper  objects  ot*  taxation,  and  other  points  of  the  plaintiff's  ap- 
peal* But  all  that  related  to  the  assessment  of  lands  not  in  the 
occupation  of  the  plaintiff,  was  coram  non  judice ;  the  justices 
therein  exceeded  their  jurisdiction,  and  their  determination  is  a 
nullity.  —  Bjlackstomb  J.  of  the  same  opinion.  From  compar- 
ing the  dates  of  the  assessments  and  appeal,  it  should  seem  as  if 
this  excess  of  jurisdiction  in  the  justices  at  Sessions  was  not  acci- 
dental,  but  wilful.  It  was  on  the  27th  of  December  that  the  se- 
cond assessment  was  made,  which  confessed  the  mistake  of  the 
overseers,  and  reduced  the  plaintiff^s  rate  upwards  of  three  fourths 
of  the  whole.  And  on  the  15th  of  January  following  the  Ses- 
sions confirmed  the  first  rate,  which  assessed  him  for  lands  to  the 
amount  of  SH*  5s*  per  annum,  which  were  not  in  his  own  pos- 
session. -—  Nakes  J.  of  the  same  opinion.  The  statutes  of 
17  G.2.(;.  38.  §7*  directs  the  distress  to  be  made  for  sums  justly 
due.  —  Postea  to  the  plaintiff. 

267«  Rex  v.  Cozens,  T.  T.  20  G.3.  Dougi.^26. — The  occupier  If  landlord  ten- 
of  a  particular  house  having  been  rated  by  name,  he  was  summoned  der  the  poor*» 
by  the  defendants,  who  were  two  justices  of  the  peace  for  D.,  to  "^^  ^<"'  *"»  **- 
show  cause  why  he  should  not  pay  the  rate.     On  the  day  for  "■"'»  ^^  ®^*^' 
showing  cause,  the  overseers  of  the  poor  attended,  and  also  a  ^^i^^udTii 
person  who  was  the  grandson  of  the  owner  of  the  hous6,  and  who,  wanant  ought 
in  the  presence  of  the  defendants,  tendered  the  sum  assessed  to  nottobegrant- 
the  overseers.     The  defendants  asked  him  rvho  he  tendered  it  for  ?  ^^  distraiu 
to    which    he    answered,    be    tendered    it   for    his   grandfather.  **?««>**»«*««»«*• 
They  then  asked  him,  <'  Don't  you  tender  it  for  the  occupier?" 
To  this  he  answered,  *<  No ;  I  tender  it  for  my  grand&ther."    The 
defendants  then  asked  the  overseers  if  they  would  take  the  money  ? 
which  they  refused  to  do ;  and  thereupon  the  defendants  imme- 
diately granted  warrant  (a)  to  distrain  on  the  goods  of  the  oc-   ra) 4 sElit.  cs. 
cupier.     By  the  lease,  the  landlord  had  expressly  stipulated  to  S  4. 
pay  the  poor-rate.     This  was  an  application  for  an  information 
against  the  defendants,  and  by  the  affidavits  on  the  part  of  the 
prosecution,  it  was  sworn,  that  they  ^ad  acted  (according  to  the 
belief  of  the  prosecutor)  from  corrupt  and  criminal  motives,  and 
to  serve  election  purposes.    This  was  positively  denied  by  the 
defendants,  but  their  affidavit  did  not  go  on  to  state  their  reasons 
for  granting  the  warrant. — Lord  Mansfield.  No  justice  of  peace 
ought  to  suffer  for  ignorance,  where  the  heart  is  right,  {b)     On  (b)  Even  where 
the  other  hand,  when  the  magistrates  act  from  undue,  corrupt,  or  ^^  ^^^  iUegaUy. 
indirect  motives,  they  are  always  punished  by  this  Court.    It  is  ^^Y'  iq^' 
impossible  for  these  defendants  to  excuse  themselves  upon  the 
ground  of  ignorance.     In  many  parts  of  the  kingdom  the  landlord 
pays  the  poor-rate  for  his  tenants  ;  and  it  is  sworn,  that  the  land- 
ford  in  question  had  actually  paid  28  rates  before  this,  without  any 
objection  or  difficulty  being  raised.     What  possible  reason  could 
there  be  for. raising  one  now,  for  the  first  time  ?  The  justices  must 
have  acted  with  a  view  to  make  a  point  to  serve  the  purpose  of  an 
election.  —  The  Court  proposed,    that,  upon    the  defendants 
undertaking  to  pay  the  whole  costs  out  of  pocket  incurred  by  the 
application,  the  rule  should  be  discharged ;  which  was  accordingly 
done. 
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If  a  poor-rate  268.  Rex  v.  Nevocamb,  T.  T.  31  G.S.  4  T.  R.  S68.— A  rule 
be  Dotpublisbed  having  been  obtained,  calling  on  the  defendants  to  show  cause 
in  the  church  on  ^^y  ^  mandamus  should  not  issue  to  coropel  them  to  grant  a 
ffl«!^f isSow-  ^an'^'^t  of  distress  on  D.  S.  to  levy  a  poor-rate,  cause  was  now  shown 
^^t  is  a  nuU*  that  as  the  rate  was  not  publishea  till  the  third  Sunday  after  it 
Hty, andpay-  was  made,  it  was  a  nullity;  for  it  is  enacted  by  the  J 7  G.S. 
ment  under  it  c.  3.  §  1.  that  public  notice  shall  be  given  of  every  rate  the  nesi 
fiIS!l?K^^!Jh  Sunday  after  it  shall  have  been  allowed  by  the  justices,  "and 
th^t^°n<fap-  "  ^^^^  "°  ^^^^  *^^^^  ^®  esteemed  valid  and  sufficient,  so  as  to 
peal  to  the  Ses-  **  collect  and  raise  the  same,  unless  such  notice  shall  have  been 
aions.  **  given/*  And  notwithstanding  there  was  an  appeal  to  the  Sessions 

asainst  this  rate  on  the  ground  of  inequality,  where  the  appeal  was 
dismissed,  the  order  of  Sessions  cannot  give  effect  to  tliat  rate 
which  was.  before  a  nullity. — Lord  Kenyon  C.J.  There  is  no 
doubt  but  that  in  a  proper  case  this  Court  would  grant  a  manda- 
mu/i  to  compel  the  justices  to  grant  a  warrant  of  distress,  because 
without  it  payment  of  the  rate  could  not  be  enforced.  But  as  the 
mandamus  would  be  no  justification  to  the  magistrates,  we  must 
take  care  not  to  compel  them  to  do  an  act  which  may  not  be 
warranted  by  law.  Now  this  application  is  answered  by  the  act 
of  parliament,  which  requires  a  particular  step  to  be  taken,  before 
the  rate  can  be  valid,  namely,  that  public  notice  shall  be  given  of 
the  rate  in  the  church  on  the  next  Sunday  after  it  ia  allowed; 
that  direction  was  not  pursued  in  this  case,  and,  consequently,  the 
rate  itself  is  invalid.  Supposing  the  parish  officers  were  to  give 
notice  of  the  rate  at  some  other  public  place  in  the  parish,  it 
would  not  be  sufficient,  though  it  might  be  equally  notorious. 
(a)^n/f,pl.264.   What  is  said  in  Hutchins  v.  Chambers  (a)  is  perfectly  right,  as  applied 

to  the  inequality  of  the  rate.  But  this  is  a  radical  defect  m  the 
rate  itself,  which  nothing  can  cure. — Buller  and  Grose  Js.  con- 
curring.—  Rule  discharged,  (b) 
Before  a  war-  269.  Rex  v.  Benny  H.  T.  35  G.  3.  6T.R.198.  —  Law  showed 
rant  of  distress  cause  against  a  rule  for  a  mandamus  to  the  defendants,  to  grant 
can  issue  to  le^  warrants  of  distress  to  levy  several  sums  of  money  on  different  per- 
^jjlj^'^jt*!^*  sons  who  had  refused  to  pay  a  poor-rate.  The  answer  given  to  the 
5iummoned  and  application  was,  that  there  should  have  been  a  previous  summons 
lieard.  by  the  magistrates  to  the  respective  persons,  charged  with  having 

refused  to  pay  the  assessment ;  which  had  not  been  issued  in  this 

case.  —  Bearcroft,  in  support  of  the  rule,  relied  on  the  case  of 

(c)/inte,pl262.  Rex  v.  The  Justices  of  Middlesex  {c),    where   a  mandamus  was 

granted,  notwithstanding  this  very  objection  was  taken.-— libRD 
Kenyon  C.  J.  I  confess  I  cannot  subscribe  my  assent  to  the  deci- 
sion in  the  i:nse  cited.  The  payment  of  a  poor-rate,  unless  it  be 
set  aside,  must  be  enforced ;  and  if  the  magistrates  will  not  issues 
summons  to  the  person  who  refuses  to  pay  the  rate,  this  Court  will 
grant  a  mandamus  to  compel  them  to  do  it :  but  a  summons  must 
precede  a  warrant  of  distress,  which  is  in  the  nature  of  an  execu- 
tion. On  the  summons,  the  party  may  show  a  sufficient  reason  to 
the  magistrates  why  a  warrant  of  distress  should  not  issue;  as  for 
instance,  that  he  has  already  paid  the  assessment  to  one  of  tbe 
parish  ofliccrs  who  has  not  accounted  for  it.  But  it  is  an  invariable 
maxim  in  our  law  that  no  man  shall  be  punished  before  he  has  hsd 
an  opportunity  of  being  heard :  whereas  if  a  warrant  of  distresi 

,  (6)  Vide  Mil  ward  v.  CaiBn,  ante,  pi.  966, 
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were  to  be  issued  without  an^  previoQs  summons^  the  party  would 
have  DO  opportunity  of  showing  cause  why  the  execution  should 
not  issue  against  him.  —  Rule  discharged.  —  Bearcroft  on  the 
next  day  made  another  motion  for  a  similar  mandamus  in  the  first 
instance,  on  the  authority  of  many  precedents  (furnished  by  the 
Crown-Office)  of  similar  writs,  which  neither  stated  the  parties  to 
have  been  summoned,  nor  required  the  justices  to  summon  them; 
and  he  observed,  that  if  any  case  could  be  shown,  it  might  be 
returned  on  the  writ.  —  But  the  Court  only  granted  a  rule  for  a 
mandamus  to  the  magistrates  *<  to  receive  such  informations  and 
*'  complaints  as  have  been  or  shall  be  duly  laid  before  them  against 
*'  such  persons  as  have  neglected  or  refused,  or  shall  neglect  or 
*'  refuse,  to  pay  the  sums  respectively  assessed  on  them  by  a  cer- 
**  tain  rate  or  assessment,  made  on  the  22d  day  of  April  last,  for  the 
**  relief  of  the  poor  of  the  township  of  Whitehaven  in  the  county 
*'  of  Cumberland^  and  to  proceed  thereupon  to  levy  the  said  several 
"  sums.'* 

270.  Durrani  y.BoySyH.T.  36  G.  3.  6T.fi.  580.  — Trespass.   Theoveneer* 
General  issue»  and  a  verdict  for  the  plaintilf  on  a  case  which  stated,  cannot  be  guilty 
That  the  plaintiff  is  the  occupier  of  a  farm  in  5./  that  the  defend-  o^  t"?*!*"  >" 
ant  Boys  is  an  acting  justice  of  the  peace,   and  the  defendant  ,^by  diSttSi 
Burgis  one  of  the  overseers  of  5.;  **  that  it  has  been  usual  in  S.  although  the 
**  to  make  two  assessments  in  a  year  for  the  relief  of  the  poor,  viz.  rate  is  objec- 
**  one  soon  after  Easter  and  the  other  soon  after  Michaelmas,  tionable,  if  the 
"  although  in  some  years  a  third  assessment  has  been  made ;  that  '^^^i^  "^l 
«*  the  rate  in  question  was  made  on  the  2d  October  1794;  and  sewk)ns.**' 
**  though  it  does  not  purport  to  have  been  for  any  particular  time, 
**  was>  in  .truth,  intended  by  the  overseers,  and  understood  by  the 
'^justices,  to  have  been  intended  for  six  months  prospectively ;" 
that  the  plaintiff  not  having  paid  this  rate,  Boys  and  another 
magistrate  granted  a  warrant  of  distress  against  the  plaintiff,  and 
Burgis  executed  it ;  and  that  the  plaintiff  never  appealed  against 
this  rate.  —  Lord  Ken  yon  C.J.  The  short  answer  to  this  action 
is  furnished  by  the  case  of  Hutchins  v.  Chambers  (a),  where  Lord  (a)  See  this  part 
Mansfield,' aher  the  first  argument,  said,  '<  all  about  the  rates  is  of  the  case. . 
**  clearly  out  of  the  present  case ;  for  if  they  are  bad,  the  parties   '  ®""'  ^P* 
**  who  thought  themselves  aggrieved  should  have  appealed.''     This 
authority,  which  has  convenience  as  well  as  reason  and  law  for  its 
foundation,  is  directly  in  point.     Therefore,  if  it  had  appeared  on 
this  rate  that  it  was  made  for  six  months,  and  if  the  plaintiff 
wished  to  object  to  it  on  that  account,  of  the  validity  of  which 
objection  I  will  say  nothing,  he  ought  to  have  appealed  against  it 
to  the  Sessions.     The  legislature  seem  to  have  been  anxious  that 
preliminary  objections  to  a  rate  should  be  made  in  the  first  in- 
stance: the  statute  17  G.2.  c.28.  directs  that  poor-rates  shall  be 
published  in  the  church  the  next  Sunday  after  they  are  allowed  ; 
and  any  persons  objecting  to  the  rates  must  appeal  to  the  t)ext 
Sessions ;  there  the  question  is  decided  in  a, Jorum  domesticumy  and 
in  many  instances  before  the  rates  are  collected.     Therefore,  on  , 
the  authority  of  that  case,  I  am  clearly  of  opinion  that  the  plaintiff 
should  have  objected  to  this  rate  (if  he  thought  it  objectionable) 
by  appealing  to  the  Quarter  Sessions,  and  having  waived  making 
his  objection  there,  it  is  not  competent  to  him  to  make  it  in  this 
action.     And  the  rest  of  the  Court  were  of  the  same  opinion. 

u  3 
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Forthegmnting      271.  Harper  v.  Carr,  E.  T.  37  G-  3.  7  T.  R.  270.  —  Trespass. 

swarrmnttoleTy  The  defendant,  as  churchvrarden,  took  the  anchor  in  question  as  a 

fP?^"*® ."  •   distress  for  non-payment  of  a  poor-rate  under  a  warrant  of  magit- 
•J|*^^2^act  Urates,    It  was  contended  that  the  magistrates  who  granted  the 

in  tbe  justices,    warrant  ought  also  to  have  been  defendants,  but  the  judge  thought 

otherwise»  and  the  jury  found  a  verdict  for  the  plaintiff,  with  leave 
to  move  a  nonsuit.  It  was  contendisd  that  there  was  no  distinctioD 
in  this  respect  between  a  churchwarden  acting  under  the  warrant 
of  magistrates  in  distraining  for  a  poor-rate  or  under  an  order  of 
removal.  In  all  cases  he  is  in  the  situation  of  any  other  officer  on 
whom  a  duty  is  thrown  by  law  which  he  is  bound  to  execute.  He 
is  not,  therefore,  in  the  situation  of  a  party  acting  in  hb  own 
cause  ;  nor  are  the  justices  bound  to  grant  the  warrant  of  distress 
merely  on  their  application  :  it  is  their  duty  to  summon  the  party 
first,  and  hear  what  he  has  to  say  against  it ;  and  they  must  first 
satisfy  themselves  that  the  rate  has  been  regularly  made  and  pub- 
lished, and  a  proper  demand  made  upon  the  party.     The  Court 

(a}Rezo.Bemi,  lately  refused  to  grant  a  man(/anit<5  to  the  justices  in  Cumberla$id  (a) 

anu,  pi.  S69.      to  issue  a  warrant  of  distress  before  they  had  summoned  the  party 

and  heard  what  he  had  to  object.  —  On  the  other  side  the  counsel 
contended,  that  it  was  no  answer  to  say  that  they  may  and  ought 
to  summon  the  party  before  they  grant  a  warrant  of  distress  agamst 
him ;  for  in  this  instance  they  act  ministerially ;  and  the  party  may 
afterwards  discover  objections  to  the  rate  of  which  he  was  not 
apprized  at  the  time  :  but  the  overseers  must  know  whether  they 
have  made  a  legal  rate  or  not,  and  it  is  their  own  fault  if  they  have 

(b)JfUe,ph269.  not.     In  Rex  v.  l^he  Justices  of  Middlesex  (b)  the  Court  gnusteda 

mandamus  to  justices  to  sign  a  warrant  of  distress  fbr  levying  a 
poor-rate,  although  it  was  urged  that  it  had  been  usual  to  grant  a 
summons  first,  which  the  Court  thought  not  necessary,  it  not  being 
required  by  the  act.  And  Mr.  Justice  Foster  put  it  on  the  same 
footing  as  the  allowance  of  a  rate,  which  is  admitted  to  be  an  act 
merely  ministerial.  So  in  a  late  case  of  Rex  v.  The  JusUeet  of 
Gloucester  (c),  upon  a  mandamus  to  grant  a  warrant  of  distress,  the 
magistrates  thinking  that  they  had  a  discretion,  returned  that  they 
were  of  opinion  that  the  place  in  respect  of  which  tbe  party  was 
rated  was  not  within  their  jurisdiction  ;  but  the  Court  quashed  the 
return  as  insufficient,  and  finally  an  issue  was  directed.  The 
poor's  rate  being  the  act  of  the  overseers,  greatly  distingiHshes 
their  case  from  that  of  constables,  or  such  other  officers,  who  are 
mere  instruments  in  executing  the  warrants  of  magistrates  on  other 
occasions,  and  who  have  no  discretion  to  judge  of  the  propriety  of 
the  application  on  which  the  warrant  issued,  and  cannot  refuse  to 
execute  it.  Whereas  an  overseer  has  both  the  opportunity  of 
forming  such  judgment  in  the  first  instance,  and  is  not  afterwards 
bound  to  execute  the  warrant  if  he  is  satisfied  of  the  illegality  of 
it :  he  is  throughout  the  principal  mover  in  the  business. —•  Loep 
Kenyon  C.  J.  I  will  not  now  enter  into  an  examination  of  the  case 

{d)Jnte,p\.266,  of  Milward  v.  Coffin  (d),   because  that  Was  decided  on  the  form  oi 

the  action,  a  replevin,  to  which  it  was  ruled  that  this  statute  did 
not  extend :    had   it  not  been  for  that  decision  I  should  hare 

^  (c)  The  mandamus  issued  in  Hilaty  rated  did  not  lie  wiUiin  that  part  of  lix 

Term  1791  ;  and  the  justices  made  a  parish  of  ^/.  NickoUu  which  was  in  Uk 

return  in  EatUr  Term  foUowing,  stating  county  of  Ghucetter . 
that  it  appeared  to  them  iViat  \Vi«  \aTiS& 
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thought  that  the  act  did  extend  to  a  replevin :  and  certainly  con- 
venience requires  that  it  should,  otherwise  it  ia  in  the  plaintiff's 
power  to  evade  the  provisions  of  the  act  by  adopting  a  particular 
mode  of  proceeding  which  depends  on  his  own  choice.  Perhaps, 
however,  it  may  be  shown  on  examination  that  that  case  was 
rightly  decided,  whatever  my  doubts  may  have  been  about  it* 
Then  it  was  said  that  justices  of  the  peace  act  ministerially  in 
granting  a  warrant  of  distress  for  non-payment  of  a  poor-rate  in 
the  same  manner  as  when  they  allow  a  rate,  and  a  dictum  of  Mr. 
Justice  Foster  has  been  alluded  to  in  support  of  it :  but  it  is  ob- 
servable that  neither  of  the  other  three  judges  thought  the  two 
cases  alike ;  and  I  think  that  the  case  of  allowing  a  poor-rate  is 
the  sinele  instance  in  which  the  justices  act  ministerially ;  but 
there  the  allowance  alone  does  not  put  the  rate  into  a  state  to  be 
enforced»  for  it  is  still  open  to  an  appeal  by  any  person  who  thinks 
himself  agg^eved.  But  in  the  instance  of  granting  a  warrant  of 
distress  the  justices  exercise  a  discretion  after  inquiring  into  the 
circumstances  of  the  case.  It  is  an  essential  rule  ui  the  adminis- 
tration of  justice  that  no  man  shall  be  punished  without  being 
heard  in  his  defence :  the  party  must  be  summoned  before  a  war- 
rant of  distress  is  granted,  as  we  decided  in  Rex  v.  Benn  (a) ;  and  (a)^iiie,pUS69* 
on  that  summons  many  circumstances  may  appear  to  show  that  a 
warrant  of  distress  ought  not  to  be  granted.  —  Lawrence  J.  The 
ground  on  Which  I  doubted  the  authority  of  Nutting  v.  Jackson  (b)  (b)Poti,^h36U 
when  this  motion  was  first  made  was,  that  the  magistrates  in  grant- 
ing a  warrant  of  distress  act  merely  ministerially ;  if  they  had  no 
discretion  on  the  subject  it  would  be  hard  that  they  should  be 
bound  to  grant  a  warrant  of  distress  which  they  thought  illegal^ 
and  afterwards  discuss  the  propriety  of  the  rate  at  their  own  ex- 
pence.  And  if  they  had  no  discretion  in  granting  the  warrant, 
I  should  have  doubted  of  that  case.  But  the  cases  now  referred 
to,  show  that  the  justices  do  not  act  ministerially.  Besides  the 
statute  iSEliz*  c.2.  requires  a  warrant  signed  by  two  justices  to 
enable  them  to  levy  the  money  due,  which  would  have  been  unne- 
cessary if  the  justices  were  not  to  exercise  a  discretion  whether 
they  should  grant  or  refuse  the  warrant:  that  circumstance,  I 
think,  shows  that  the  legislature  did  not  intend  that  a  warrant 
shfHild  be  granted  as  a  matter  of  course,  but  that  the  justices 
should  first  inquire  into  the  merits  of  the  .case.  The  cases  cited 
show  that  the  party  ought  to  be  summoned  before  the  magistrates 
before  they  grant  a  warrant  of  distress ;  and  Ihen  they  must  exer- 
cise their  own  judgment  in  the  same  way  that  they  do  on  the 
hearing  of  any  other  complaint.  Then  it  seems  to  be  immaterial 
in  this  respect  whether  the  warrant  be  granted  to  the  overseer  or 
to  any  other  person.  Considering,  therefore,  that  such  a  warrant  is 
not  granted  as  of  course,  and  that  this  very  point  was  decided  in 
Nutthtg  V.  Jackson^  I  think  that  the  rule  must  be  made  absolute. — 
Rule  absolute. 

272.  Lane  y^  Cobham,  M.  T.  46  G.  3.  7  East^  1.  —  In  trespass  Thougfaapariih 
for  taking  and  converting  the  plaintiff's  goods.  It  appeared  that  ^^  ^  ^^  ^">® 
the  action  was  brought  to  try  the  validity  of  a  poor-rate  against  J^*!^J7^5 
the  two  justices  who  granted  the  warrant  of  distress  under  which  had  the  benefit 
the  plaintiff's  goods  were  taken,  and  one  of  the  parish  officers  of  of  tbe  stirtute 
JF.,  in  the  counties  of  WUts  and  BerkSf  who  procured  and  43ElvL.c«a« 
executed  such  warrant ;  and  the  question  was,  Yfbediet  tW  t«L*  \»ax\i^iaw«^% 

u  4 
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had  five  over-  in  dispute,  made  by  four  overseers  appointed  for  the  whole  parish, 
■cere  of  the  ^ere  ffood ;  or  whether  there  ought  not  to  have  been  three  several 
poor  appointed  y^j^g  f^^  80  many  distinct  divisions  of  the  parish  made  by  separate 
formie dutric^  respective  overseers  of  the  poor  of  each  division ?  At  the  trial 
two  for  another,  it  was  proved,  that  from  all  antecedent  time  down  to  the  year 
and  one  for  a  177S,  the  parish  at  large  of  fV,  had  been,  in  fact,  divided  into  three 
third ;  yet  two  districts,  each  of  which  had  maintained  their  own  poor  separately ; 
hl*^  **'^[^  ^^^  consisting  of  the  corporate  town  of  fV.,  which  lay  for  the 
in777S*totrt  ^^^  P^^^  *"  ^^^  county  of  Berks  J  with  a  small  part  in  tlie  county 
together,  to  of  Wilts  ;  the  second  consisting  of  the  remaining  part  of  the  pa- 
which  the  third  rish  which  lay  in  the  county  o^  Berks ;  the  third  called  the  Wiit- 
•cfxAsAm  g^^jre  liberty,  lying  in  fVilts  (a) :  that  during  that  time  there  had 

^?*  *^  "^  always  been  separate  overseers  of  the  poor  for  each  part,  two  for 
but  four  over-  ^^®  town,  and  two  for  the  Berkshire  part  of  W.,  and  one  for  Wilis ; 
seen  since  that  separate  rates,  and  separata  constables  appointed ;  and  there  liad 
period  who  had  been  removals  of  paupers  and  certificates  granted  from  each  of 
been  appointed  ^|,e  several  parts  to  the  others.  That  in  the  year  1773,  the  town 
MriftT  the***  ®^  ^*  ^"^  ^^'^  Berkshire  district  agreed  to  unite,  and  invited  the 
Court  held  that  Wilts  district  to  accede  to  the  union,  and  that  the  latter  came  into 
such  agreement  the  agreement  in  1775  ;  and  that,  for  the  purpose  of  sanctioning 
at  the  time,  as  far  as  might  be  such  union,  a  mandamus  was  applied  for  to  the 
acted  upon  for  Court  of  King's  Bench,  commanding  two  justices  of  the  peace  to 
30  years  past,  appoint  four  overseers  for  the  whole  parish,  to  which  no  opposi- 
evidence  j^r  the  ^*^"  ^^  return  was  made  ;  and  that  from  that  period  down  to  the 
jury  to  decide  present  time  there  had  always  been  four  overseers  and  no  more 
that  the  pariah  appointed  for  the  whole  parish,  who  had  nuide  one  rate  accord- 
^^^'  !**  !!f **  ^"S'y*  ^"^  ^*^  '"  ^'  respects  conformed  themselves  to  the  stau 
S;^?*e.u.m;  *3  f  «•  '^•.2-  The  learned  jud^e  w«  therefore  of  opinion  at  the 
4SEliz.:  and,  ^^'^^  ^"^^  1^  ^^  competent  to  the  mhabitants  of  the  parish  in  the 
^nsequently,  years  1773  and  1775,  to  come  to  the  agreement  which  they  did, 
that  a  distress  laying  no  Stress  on  the  mandamus,  which  he  thought  arose  out  of 
levied  for  a  ihaj  agreement,  such  agreement  being  in  conformity  to  the  gcne- 
bTthl^ve^!^  ral  provisions  of  the  stat.  48  Elix.  for  the  management  of  the 
conjointly  ap-  P^**^"^*  ^^^^  which  the  parish  had  deviated  without  authority  from 
pointed  for  the  that  period  to  the  passing  of  the  act  of  the  13  &  14  Car.2^e.  1% 
whole  parish  §  21 .,  which  first  sanctioned  such  a  deviation ;  but  that  they  were  not 
was  legal.  bound  to  continue  under  the  direction  of  the  latter  statute,  \fj  in 

(a)  The  parish  point  of  fact,  the  parish  could  avail  itself  of  the  provisions  of  the 
tS*tSrto  i'  g®°*"^*  antecedeiit  law ;  the  stat,  13  &  14  Car,  2.  only  applying  to 
five  miles  long,  **^  parishes  as  have  not  and  cannot  reap  the  benefit  of  the 
three  broad,  '  f ^t«  4-3  EUx. ;  and  that  in  the  present  case  he  thought  that  the  uo- 
and  18  in  cir-  interrupted  usage  for  the  last  30  years  went  to  show  that  the  parish 
cumfercncc.        could  have,  because  they  had,  in  fact,  had  the  benefit  of  the  sut. 

4>S  EUz. ;  on  which  ground  he  directed  the  jury  to  find  a  verdict 
for  the  defendants.     The  jury  accor;ingly  found  for  the  defwid- 
ants  under  that  direction,  but  found  also,  as  a  fact,  that  prior  to 
the  agreement  in  1773-5  the  three  districts  had  always  maintained 
their  poor  separately  under  separate  overseers.     And  the  plaiatif 
had  liberty  to  move  the  Court  to  set  aside  the  verdict,  and  grant 
a  new  trial,  if  the  direction  given  to  the  jury  were  wrong  in  point 
of  law,  —  The  Court,  however,  were  clearly  of  opinion,  that  the 
question  was  proper  to  be  l?ft  to  the  jury,  and  that  it  was  in  their 
province  to  decide  whether  the  parish  under  these  circumstances 
could  have  the  benefit  of  the  stat.  43  Eliz. :  and  there  was  no 
evidence  to  show  that  they  could  not,  opposed  to  the  weight  o^  a 
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usage  for  SO  years  past,  to  show  that  they  might  have,  and  actu- 
ally had  enjoj^ed  the  beneiit  of  it.  That  the  agreement  in  1773-5 
showed,  that  in  the  opinion  of  the  parishioners  of  that  period  they 
might  have  the  benefit  of  that  statute,  and  it  now  appeared  that, 
in  point  of  fact  they  have  acted  under  it  ever  since.  There,  there- 
fore, seemed  to  be  no  reason  for  disturbing  the  practice  which  had 
prevailed  for  so  long  time,  or  for  scrutinizing  every  part  of  the 
direction,  when  the  learned  judge's  opinion  and  the  verdict  of  the 
jury  were  substantially  right.  —  Rule  refused. 

273.  Rex  v.  Margate  Pier  Company,  M.  T.  60  G.  3.   SB.Sf  Awntotmu^ 

A.  220.  —  Mandamus.     The  writ  stated,  that  a  rate  of  Is.  6d.  in  damus  to  «  eoiw 

the  pound  was  duly  made  on  or  about  the  17th  April  last,  for  the  P<>™^oii,com- 

reiiefof  the  poor  of  the  parish  of  St.  J.,  in  which  parish  the  pier  ^^««^ 

and  harbour  of  Margate  are  situated :  and  that  such  rate  was  rate  oml^^to 

duly  published,  and  that  by  it  the  defendants  were  rated  at  the  state  that  the 

sum  of  150^.,  for  and  in  respect  of  the  pier  and  toll-houses,  &c,  defendants  had 

erected  thereon.    It  further  stated  an  application  to  the  defend-  "^.^**^."''** 

ants,  aod  a  neglect  and  refusal  to  pay  the  rate;  and  concluded  by  ^iUdbeS^ST 

commanding  payment  to  be  made  to  the  overseers.     To  this  writ,   Held  that  this' 

the  defendants  made  a  special  return.     When  the  case  came  on  was  a  fatal  ob- 

for  argument,  Marryat,  for  the  defendants,  took  two  objections  jectioa  to  the 

to  the  writ ;  first,  that  the  writ  did  not  state  that  the  defendants  ^ll^^^^ 

had  no  effects  on  which  a  distress  could  be  levied,  which  was  the  #k«  -J!!l.r^ 
. .  1       .  n    1  f>  t  *"*  return,  or 

ordinary  remedy,  mease  of  the  non-payment  of  a  poors  rate;  at  any  time  be- 

and,  secondly,  that  no  mandamus  would  lie  for  the  non-pa3'pient  fore  the  issuing 
of  a  poor's  rate.  —  Gukney  admitted  the  first  objection  to  be  a  of  the  peremp- 
fatal  one,  but  contended,  that  it  was  now  too  late  to  be  put  as  an  tory mandamus, 
objection ;  and  cited  Rexw.  The  Mayor  of  York  (a),  in  which  it  2w*in  sucha 
was  so  expressly  laid  down  by  Lord  Kenyon  and  Buller  J.^-^  case)amanda- 
Abbott  C.  J.     I  am  of  opinion,  that  it  is  not  too  late  now  to  take  mus  will  lie. 
an  objection  to  the  writ.     Suppose  an  action  brought  for  a  false  (a)  5  T.  R.  74. 
return,  if  the  writ  be  defective,  the  party  bringing  the  action  can 
never  be  entitled  to  judgment.     And,  besides,  in  a  case  like  this, 
where  there  is  no  writ  of  error,  the  Court  will  surely  at  any  time 
before  a  peremptory  mandamus  issues,  suffer  itself  to  be  informed, 
and  examine  whether  the  writ  is  so  framed  as  to  give  them  juris- 
diction.    It  is  undoubtedly  more  convenient  tliat  such  an  objection 
should  be  taken  at  first,  and  that  will  probably  account  for  the 
observations  of  Lord  Kenyon  and  Mr.  J.  Buller  in  the  case  cited. 
But  the  otherauthorities,  showing  that  such  an  objection  may  at 
any  time  be  taken,  do  not  seem  to  have  occurred  to  these  learned 
Joidges,  when  those  observations  were  made.     Then,  as  to  the 
objection  itself,  it  appears  to  me,  that  the  ground  of  such  an  ap- 
plication as  the  present  is,  that  there  is  no  other  remedy,  and, 
therefore,  it  is  clear,  that  the  writ  ought'  to  state  that  fact  dis- 
tinctly ;  if  not,  it  would  deprive  the  defendants  of  the  power  of 
traversing  that  most  material  fact,  for  they  are  only  to  answer 
what  is  alleged  in  the  writ.     I  think,  therefore,  that  this  is  an 
objection  in  substance  and  not  in  form,  and  that  we  ought  to 
quash  the  writ.     That  being  so,  it  becomes  unnecessary  to  pro- 
nounce a  decision  on  the  point,  whether  any  mandamus  will  lie  in 
the  present  case.  —  Writ  of  mandamus  quashed. 

274.  Novello  v.  Toogood,  E.  T.  4G.4s  IB.SfC.  554.  — Tres-  Where  the  ser- 
pass  for  breaking  and  entering  the  plaintiff's  house,  and  distraining  vantofanam- 
his  goods.     Plea,  not  guilty.    At  Uie  trial  before  Abbott  C.  J.,  a  ^^^  j^ 
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biB  master*s  verdict  WAS  found  for  plaint!^  subject  to  the  opinion  of  the  Coun, 
^^^  ^"^  upon  the  following  case  :  The  plaintifT,  who  was  a  British'boTQ^ 
U^n  M-  subject,  from  the  5th  of  Januaiy  to  the  5th  of  July  1821,  rented 
other,  put  of  ^^^  occupied  a  house  in  the  parish  of  SU  Jamest  Westminster^  and 
which  he  let  in  let  pkrt  thereof  in  lodgings.  The, plaintiff  continued  in  the  occu- 
lodgings:  pation  of  the  house  on  the  ISth  day  of  September  1821.    The 

Held,  th^his  defendant  was  collector  of  the  poor-rate  for  the  parish  at  the  time 
h^M  iK>t  bdnjr  ^^  issuing  the  warrant,  and  making  the  distress  hereinafter  men- 
QQcesstfy  for  tinned.  The  defendant  being  such  collector,  on  the  13th  day  of 
the conTeiiience  September  \S2\^  entered  the  plaintiff's  house  and  distrained  his 
of  tfaeambe»-  goods,  binder  a  warrant,  regularly  siened  and  sealed  by  two  ma- 
Pw''  ^*te  di^  gistrates.  The  rate  on  which  the  distress  was  founded  was  duly 
tninedfor  poor  ">*de,  allowed,  and  published.  The  sum  distrained  for  was  due, 
yni^  in  respect  of  the  said  house,  for  half  a  year,  from  the  5th  of 

January  to  the  5th  of  July  1821,  and  same  was  regularly  de- 
manded irom  the  plaintiff,  and  payment  refused  before  the  distress 
was  made.  The  plaintiff,  for  the  last  twenty-five  years,  had  been 
in  the  service  of  the  ambassador  from  the  crown  of  Portugal  (to 
His  late  Majesty,  King  George  the  Third,  and  His  jpresent  Ma- 
jesty, King  George  the  Fourth,)  as  first  chorister  in  the  chapel  of 
his  excellency,  in  South  Audley  Street^  which  is  attached  to  the 
house  of  the  ambassador,  and  as  such  had  received  a  salary  from 
the  ambassador,  payable  quarterly,  but  the  plaintiff  did  not  live 
in  the  ambassador's  house.  During  all  that  time  he  had  officiated 
as  such  chorister  in  the  said  chapel  twice  on  all  iSunc^y^  and  saints' 
days,  and  fast  days,  except  on  Wednesdays  in  Lent^  when  he  had 
officiated  only  once,  the  service  being  performed  only  once  a  day. 
The  Portugueze  ambassador  professes  the  Roman  Catholic  religion, 
and,  according  to  the  ritual  of  that  religion,  it  is  necessary,  to 
■  the  due  celebration  of  divine  service,  that  there  should  be  a  person 

to  officiate  as  the  plaintiff  did  during  the  time  in  question.  The 
plaintiff  was  registered  with  the  secretary  of  state  as  chorister  to 
his  excellency  M,  De  Souza,  the  late  minister  of  the  King  -of 
Portugal^  and  the  said  M.  De  Souza  was  received  as  such  minister 
at  the  English  court.  During  that  time  the  name  of  the  plaintiff 
was  affixed  in  the  sheriff's  office,  in  the  list  of  persons  in  the  service 
of  foreign  ministers.  The  plaintiff,  during  the  period  for  which 
the  rate  upon  him  became  due,  acted  as  prompter  at  the  Kings 
Theatre,  in  the  Haymarket,  and  during  the  same  period,  and  at 
the  time  when  the  distress  was  made,  also  was  and  acted  aa  a 
teacher  of  music  and  languages,  from  all  which  employments  he 
derived  pecuniary  advantage.  His  engagement  as  prompter:  at 
the  King's  Theatre  was  absolute,  and  contained  no  exception  of 
the  times  when  he  might  be  engaged  as  chorister  in  the  chapel  of  the 
Portugueze  ambassador.  —  Abbott  C  J.  This  was  an  action  for 
breaking  and  entering  the  plaintiff*'s  house,  and  seizing  and  dis- 
training his  goods.  The  defendant's  case  rested  upon  a  warrant 
to  distrain  for  the  non-payment  of  poor  rates.  It  is  found  by  the 
case,  that  the  plaintiff  is  a  British4)om  subiect ;  that  he  occupied 
a  house,  of  which  he  let  out  a  part  in  locfgings ;  that  he  was  a 
teacher  of  languages,  and  prompter  at  the  Opera-house*  My 
opinion  is  founded  upon  one  point  only,  viz.  that  the  action  is  for 
taking  the  plaintiff*s  goods,  and  not  for  arresting  his  person ;  as 
to  which,  I  give  no  opinion.  The  question  arises  upon  an  act  of 
parJiament,  framed  m  very  general  terms,  <<  That  all  writs  and 
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processes,  whereby  the  p^rsoo  of  any  ambassador,  or  other 
public  minister  of  any  foreign  prince  or  state,  authorised  and 
**  received  as  such,  or  the  domestic  or  domestic  senrant  of  any  such 
**  ambassador  or  other  public  minister,  may  be  arrested  or  im- 
*'  prisoned,  or  his  or  their  goods  or  chattels  may  be  distrained, 
^*  seized,  or  attached,  shall  be  utterly  void."  The  expression  is 
certainly  large,  but  the  act  itself  was  only  declaratonr  and  in  con* 
firmation  of  the  common  law.  It  must,  therefore,  be  construed 
according  to  the  common  law,  of  which  the  law  of  nations  must 
be  deemed  a  part.  Adopting  this  rule  of  construction,  I  am  of 
opinion,  that  whatever  is  necessary  to  the  convenience  of  an  am- 
bassador, as  connected  with  his  rank,  his  duties,  and  his  religion, 
ought  to  be  protected ;  but  that  an  exemption  from  the  buruens 
borne  by  other  British  subjects  oueht  not  to  be  granted,  in  a  case 
to  which  the  reason  of  the  exemption  does  not  apply.  I  do  not 
say  that  the  servant  must  reside  in  the  ambassador  s  house.  I  do 
not  say  that  he  may  not  have  a  house  fit  and  convenient  for  his 
situation  as  the  servant  of  an  ambassador,  nor  that  the  furniture 
in  such  a  house  will  not  be  privileged.  But  the  facts  of  this 
case  are  widely  different  from  tnose  which  I  have  mentioned.  In 
this  instance,  the  servant  let  a  part  of  the  bouse  in  lodgings.  Such 
a  house  was  not  necessary  for  the  personal  convenience  of  the 
plaintiff;  and,  therefore,  could  not  be  necessary  for  that  of  the 
ambassador,  his  master.  If  we  should  decide  that  the  privilege 
given  by  the  law  of  nations  extends  to  such  a  case  as  this,  every 
servant  of  an  ambassador  might  take  a  large  house,  for  the  pur- 
pose of  letting  it  out  in  lodgings,  and  enjoy  an  exemption  nrom 
the  payment  of  taxes.  Such  a  privilege  is  absurd  in  itself,  and 
not  at  all  within  the  reason  upon  which  the  rights  of  ambassadors 
are  founded.  I  am  very  sure  that  it  cannot  he  the  wish  of  any 
ambassador  that  his  servant  should,  by  colour  of  those  rights, 
inhabit  such  a  house  for  such  purposes,  without  contributing  to 
the  public  taxes  of  the  country  where  he  resides.  And  I  think 
that  there  is  nothing  in  the  law  of  nations,  or  the  statute  of  the 
7  Ann.c.  12.,  which  entitles  the  plaintiff  to  recover  in  this  action* 
Judgment  of  nonsuit  must,  therefore,  be  entered.  —  Batlst  J. 
This  is  not  the  case  of  an  arrest  of  the  person  of  an  ambassador's 
servant,  nor  are  the  goods  seized  such  as  were  necessary  in  a 
residence  of  that  description  which  the  plaintiff's  service  to  the 
ambassador  required.  The  plaintiff's  counsel  claims  an  unre- 
strained exemption  of  all  goods,  without  entering  into  the  question 
of  their  being  necessary  or  not.  The  consequence  of  such  a  doc- 
trine would  be  to  enable  the  servant  to  abuse  that  privilege  which 
was  intended  for  the  ambassador's  convenience  and  not  his  own. 
Notvrithstanding  our  decision  in  favour  of  the  defendant,  the 
plaintiff  will  still  be  able  to  execute  all  the  necessary  functions  of 
his  office.  For  these  reasons,  I  concur  in  thinking  that  the  plaintifi' 
IS  not  entitled  to  recover.  —  Holroyd  J.  I  am  of  opinion  that 
the  plaintiff  is  not  privileged  under  the  circumstances  of  this  case* 
It  is  contended,  that,  by  serving  the  ambassador,  he  is  entitled  to 
an  unqualified  exemption  of  all  his  goods  firom  seizure  for /taxes 
or  otherwise.  Even  supposing  him  to  be  a  domestic  servant,  he 
cannot  have  a  privilege  to  that  extent.  The  privilege  is  con- 
ferred by  the  law  of  nations,  in  order  that  the  ambassador  may 
not  be  prejudiced  in  his  dignity  or  personal  comfort  \  Vi  \&  taV 
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Tbe  plaintiiTs 
goods  were 
distrained  for 
poor-fates,  and 
upon  the  sale 
produced  4/.  7«. 
more  than  was 
necessary  to 
satisfy  the  levy. 
The  defendants 
tenJered  to  him 
81.  1 4s,,  which 
he  refused  to 
accept,  saying 
tliat  it  was  too 
late»  but  did 
not  then  or  at 
any  other  time 
demand  a  set- 
tlement of  the 
account  and  the 
payment  of  the 
overplus : 
Held,  that  the 
27G.2.  C.20. 
prevented  the 
plaintiff  from 
recovering 
without  making 
a  demand  be- 
fore the  com- 
mencement 
of  the  action, 
and  that  the 
tender  did  not 
make  such  de- 
mand unneces- 
aary. 


given  for  tbe  benefit  of  the  servant.  If  the  debt  for  which  the 
seizure  was  made  had  arisen  out  of  the  plaintiff's  situation,  as 
servant  to  an  ambassador,  the  result  of  this  case  might  have  been 
different.  But  that  was  not  so,  nor  can  the  ambassador  be  at  all 
prejudiced  by  that  which  has  been  done.  The  reason  of  the  pri- 
vilege, then,  does  not  apply  in  this  instance ;  the  plaintiff,  there- 
fore, cannot  have  the  benefit  of  it,  and  judgment  of  nonsuit  must 
be  pronounced.  —  Judgment  of  nonsuit. 

275.  Simpson  v.  Routh,  E.  T.  5GA.  2B.8f  C.  6S2.  — Assump- 
sit for  money  had  and  received.  Plea,  non  assumpsit,  as  to  all  but 
3/.  14^.,  and  tender  of  that  sum.  Issue  thereon.  At  the  trial  be- 
fore Holroyd  J.,  at  the  last  Yorkshire  assizes,  it  appeared,  that  the 
defendants  had  seized  and  sold  certain  goods  of  the  plaintiff,  under 
a  warrant  to  distrain  for  poor-rates.  The  articles  sold  produced 
4/.  Is,  more  than  was  necessary  to  satisfy  the  levy.  The  overplus 
was  never  demanded,  but  the  defendants  tendered  to  the  plaintiff 
the  sum  of  3/.  145.,  which  he  refused  to  accept,  saying  that  it  was 
too  late.  That  sum  was  afterwards  paid  into  court.  The  learned 
Judge  thinking  that  the  action  could  not  be  m.aintained  without 
a  previous  demand  of  the  overplus,  directed  a  nonsuit,  but  gave 
the  plaintiff  leave  to  move  to  enter  a  verdict  for  13^.-^  Abbott 
C.  J.  However  the  law  might  have  stood  before  the  passing  of  tbe 
act  in  question,  I  am  clearly  of  opinion,  that  the  right  of  a  plaintiff 
to  recover  in  such  an  action  as  the  present,  is  limited  to  those 
cases  where  he  has  previously  made  a  demand  of  the  surplus. 
The  second  section  of  the  act  states,  "  that  the  officer  making  the 
'*  distress  shall  deduct  the  reasonable  charges  of  taking,  keeping, 
"  and  selling  such  distress,  out  of  the  money  arising  by  the  sale ; 
*<  and  the  overplus  (if  any)  after  such  charges,  and  also  the  said 
''  penalty  or  sum  of  money,  shall  be  fully  satisfied  and  paid,  shall 
'*  be  returned,  on  demand^  to  the  owner  of  the  goods  and  chattels 
''  so  distrained.'*  If  we  were  to  hold,  that  an  action  would  lie  for 
the  surplus  without  any  demand,  we  should  convert  the  statute 
into  a  snare,  by  which  every  parish-officer  would  be  rendered  lia- 
ble to  a  variety  of  actions.  If  it  were  necessary  to  pay  the  money 
without  demand,  it  would  be  incumbent  on  the  officer  to  foUow 
and  make  a  tender  to  the  party  distrained  upon,  in  whatever  part 
of  the  kingdom  he  might  happen  to  be.  In  this,  as  in  other  cases, 
where  a  demand  is  necessary  to  give  a  right  of  action,  the  com- 
mencement of  the  action  is  not  of  itself  a  sufficient  demi&nd.  Nei- 
ther does  the  tender  supply  the  place  of  a  demand.  A  tender 
and  payment  of  money  into  court,  admit  the  precise  sum  tend^«d 
or  paid  in  to  be  due,  but  the  admission  does  not  extend  beyond 
that.  For  these  reasons,  I  think  that  the  nonsuit  was  right.— 
Bayley  J.  I  am  clearly  of  opinion,  that  it  was  necessary  to  make 
a  demand  before  the  commencement  of  the  action,  and  that  such 
a  step  would  have  been  necessary  at  common  law,  without  the  aid 
of  the  statute.  There  was  no  contract  between  the  parties.  The 
defendants  had  a  public  duty  to  perform  for  the  parish,  and  pro- 
bably could  not  avoid  raising  more  than  the  sum  mentioned  in  the 
warrant,  for  they  could  not  divide  any  chattel,  and  sell  a  part  of 
it,  so  as  to  make  up  the  exact  sum.  The  object  of  the  statute  in 
providing  that  the  overplus  should  be  demanded,  was  probably  to 
bring  the  parties  together,  to  make  a  settlement ;  and  if  in  lh» 
ciue  it  bad  appeared  vUaV.  \.V\(^  yl^vixuff  had  demanded  a  settlemeiit 
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generally,  and  the  tender  had  been  made  upon  that,  or  if  the  ten- 
der had  been  made  in  -pursuance  of  any  meeting  for  the  purpose 
of  settling  the  accounts,  I  am  not  prepared  to  say  that  it  would 
not  have  superseded  the  necessity  of  any  other  demand ;  but  it 
does  not  appear,  that  when  the  tender  was  made,  or  at  any  other 
time,  the  plaintiff  demanded  a  settlement.  I  am,  therefore,  of 
opinion,  that  we  ought  not  to  grant  any  rule  in  this  case.  —  Lit- 
TLEDALE  J.  It  appcars  to  me,  that  the  plaintiff  in  this  case  could 
not  maintain  an  action  without  previously  making  a  demand.  It 
has  been  said,  that  the  very  commencing  an  action  was  a  demand. 
That  may  be  sufficient  where  the  money  is  payable  according  to  any 
contract  between  the  parties,  for  there  it  may  be  supposed,  that  at  - , 
the  time  of  making  it,  the  plaintiff  demanded  that  the  money  should 
be  paid  at  a  certain  time.  In  such  cases,  bringing  an  action  can- 
not properly  be  called  making  a  demand,  but  enforcing  a  prior 
rcquiest  to  pay  the  money  when  due.  But  in  other  instances,  such 
as  a  bond  with  a  penalty  to  pay  a  certain  sum  on  demand,  there 
an  express  demand  must  be  made  before  the  action  can  ^  be  main- 
tained. So  in  an  action  on  a  promise  to  pay  a  collateral  sum  on 
request,  Birks  v.  Trippet.  (a)  The  next  question  is.  Whether  the  (a) iSbniMf.  39* 
tender  aibnitted  a  demand?  I  think,  that  it  admitted  nothing 
more,  than  that  the  sum  tendered  was  due.  If  at  that  time  the 
plaintiff  had  said  it  was  insufficient,  and  had  demanded  a  further 
account,  I  am  inclined  to  think  that  it  would  have  been  sufficient.  ] 

—  HoLROTD  J.  The  right  of  action  in  this  case  is  founded  upon 
the  statute,  and  that  authorises  the  party  levying  to  retain  the 
surplus  until  it  is  demarided.  Nor  does  that  impose  any  hardship, 
for  at  common  law,  if  trover  had  been  brought  for  the  goods,  a 
previous  demand  must  have  been  made.  Nojther  does  the  tender 
appear  to  supply  the  place  of  a  demand ;  there  must  be  an  express 
demand,  or  that  which  is  equivalent  to  it.  The  plaintiff  said  he 
would  not  take  the  sum  tendered,  because  it  was  too  late,  not 
because  he  claimed  a  larger  sum.  A  tender  admits  all  the  facts 
in  a  special  count,  but  if  pleaded  to  a  general  count,  has  no  effect, 
but  that  of  admitting  that  the  sum  tendered  is  due.  —  Rule 
refused. 

IX.  Of  the  Appeal  and  Jurisdiction  of  the  Sessions. 

See  Stat.  43  Eliz. c. 2.  J  4-.  8.  9  G.  1.  c. 7.  §  3.  5  G. 2.c.  19. 
17  G.  2.  C.38.  f  4,5,6,7. 13.  28  G.  3.  c.49.  41 G.  3.  c.23. 
§1.3,4,5,6,7,8.     54G.3.  C.170.  $9.     1  G.4.  c.36. 

'276.  Garret  v.  Footy  T.  T.  \  fV,  Sf  M.  Comb.  133 — If  an  order  The  order  of 
be  made  by  the  Sessions  directing  a  new  rate,  it  must  appear  on  3eMioii#.direcu 
the  face  of  the  notice  that  it  was  on  an  appeal,  as  by  a  recital  of  *"*^  f  ^^  "^ 
the  former  order,  &c.  or  otherwise  the  order  of  Sessions  shall  be  appeOate  \uns^ 
quashed ;  for  the  Court  refused  to  supply  such  defect  by  affidavit,  diction. 

277.  Case  of  the  Parish^ of  St.  Leonard's,  Shoreditch^  M.T.  Sessions  may 
10  W.3.  Holt,  508.  —  A  poor's  rate  made  by  the  churchwardens,  quash  a  whole 
&c.  and  confirmed  by  two  justices,  in  which  no  tax  was  laid  upon  »te,and  eiUier 
personal  estates,  was,  upon  the   appeal   of  several   inhabitants,  "*  !J1"*^ 
quashed  at  the  Sessions.     A  new  rate  was  made,  in  which  the  real  ^^  ^^der  Uie     ' 
estate  was  taxed  ten  times  more  in  proportion  than  the  personal,  churchwardens, 
and  upon  appeal  to  the  Sessions  was  quashed.     Upon  motion  to  &c.  to  make 
quash  these  orders  of  Sessions,  it  was  urged,  that  the  Sessions  ^^  ^^*  ^'^^' 
could  only  relieve  particular  persons  over-rated  or  aggne*<ied>  \i\)X  »****'^*^'»^ 
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Gould  not  set  aside  a  whole  rate  at  once.  —  Prr  Curiam  :  The 

justices  are  enabled  by  the  words  of  the  4S  Eliz,  c.  2.  §6.  to  take 

such  order  as  by  them  shall  be  thought  convenient  upon  appeals 

from  poor's  rates :  in  either  of  these  cases  of  the  first  or  second 

ratey  the  justices  could  not  have  given  relief  without  setting  aside 

the  whole  rate,  because  the  rate  was  burthensome  to  a  whole  set 

of  men ;  and  they  may  either  make  a  new  rate  themselves,  or 

order  the  churchwardens  and  overseers  to  make  it. 

ButtheSeadons       278.  Rex  v.  Aberford.East,  M.  T.  12  fF.3.  2  Ld.  Raym.  798.  — 

^?<**  °^J*®  "*  An  original  order  was  made  at  the  Sessions,  whereof  the  tenor  was 

JJE^^JmT      **"*® :  "  It  is  ordered,  that  the  churchwardens  and  overseers  of  the 

rZeT&eS.  P.    *^  parish  of  A.  do  make  an  assessment  to  the  church  and  poor  by  a 

I  K«b.  6S5.        **  pound-rate,  and  in  the  said  assessment  do  assess  G.  J*,  lands  and 

**  all  other  lands  within  the  said  constablery  to  the  use  aforesaid, 
**  equally  by  a  pound-rate :"  and  now  objection  was  made  to  it, 
that  they  have  not  jurisdiction  to  make  such  original  order  at  the 
Quarter  Sessions,  though  it  had  been  otherwise  if  it  had  come  be- 
fore them  on  appeal ;  and  the  order  was  quashed,  by  the  Court, 
who  said,  that  it  was  impossible  to  make  it  good. 
JoBtiofslmveiio      279*  Rex  v.  Audley,  M.T.12  JV.  S.  2  Salk.  526.  —  In  the  year 
authority  to        1665,  a  certain  rate  was  agreed  to  by  the  inhabitants  of  jftf.,  which 
mftke  a  stand-     ii^d  \^een  followed  till  the  11  fF.  3.,  when  a  new  rate  was  made, 
^"^^m*  ^  ^d    *^^^^  upon  appeal  to  the  Sessions  was  quashed,  and  the  old  rate 
^g^  ordered  to  continue ;  and  now  it  was  objected,  that  it  did  not  ap- 

pear to  be  a  poor's  rate,  being  called  a  parish  levy;  which  might 
be  as  well  for  the  church  as  the  poor,  and  in  that  case  the  justices 
had  no  jurisdiction.     To  this  it  was  answered  by  counsel,  that  the 
Court  will  intend  it.     Upon  this.  Holt  C.  J.  observed,  that  TVois- 
den  C.  J.  used  to  say,  that  if  a  particular  jurisdiction  does  not  show 
the  matter  to  be  within  their  authority)  it  must  be  concluded  to  be 
out  of  it.    This  rate  must  be  quashed,  because  the  justices  have  no 
authority  to  make  a  standing  rate,  or  to  confirm  an  old  rate ;  bj 
48  Elix*  c.  2.  the  rate  must  be  equal,  to  which  purpose  it  must  be 
If  justicei  giTc    continually  altered,  as  circumstances  alter.    Although  the  justices 
a  bad  reason,      at  Sessions  need  not  give  a  reason  for  the  order,  yet  if  they  give 
the  Court  must   ^  reason  which  is  a  bad  reason,  we  must  take  notice  of  it  and 

quash  the  order,  because  it  appears  to  us  to  be  no  reason. 
Inwbattime  280.  Rex  V.  St.  GUesj  M.  T.  8  Ann,   11   Mod.  259.— The 

the  appeal  ^  inhabitants  of  the  parish  of  St.  G.  appealed  to  the  Sessions 
■«"*"*^*P?^**-  upon  an  order  made  for  the  levying  a  poor's  rate,  in  which  some 
madeto^U^  were  unequally  taxed :  upon  which  the  Sessions  dismissed  the  af- 
Setsions  under  P^&l,  and  showed  for  cause  in  the  order  of  dismission.  That  ike 
the43£lii.  c.2.  Court  being  ofopinion^  that  the  appeal  should  have  been  to  the  nest 
1 4.  Quarter  Sessions  afier  t^ie  making  the  rate,  and  not  after  the  taim 

the  distress^  therefore  the  Court  does  dismiss  the  appeal.  Tbis 
order  being  removed  into  the  King's  Bench,—  Holt  C.  J.,  Pow- 
ell, Powis,  and  Gould,  Js.  This  appeal  need  not  be  to  the  next 
Quarter  Sessions ;  but  the  error  of  the  justices  is,  that  they  did  not 
proceed  upon  it  when  it  was  before  them,  and  give  judgment  whe- 
ther the  rate  was  good  or  not:  though  one  of  the  parties  may  have 
a  particular  appeal,  yet  this  being  a  rate  which  they  think  not  sc- 
cording  to  the  act,  they  may  appeal  together.  But  it  being  assigned 
for  a  reason,  that  the  appeal  was  not  to  the  next  Quarter  '* 
the  Court  quaslied  the  order  of  dismission. 
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281.  Rexv,  St.  Giles^  M.  T.  8  Am.   Vin.  Ahr.tii.  Poor,  417.-^  Before  the 
Upon  an  appeal  from  a  poor's  rate,  the  justices  refused  to  hear  the  ^'^^*  2.  the 
appeal,  because  not  made  at  the  next  Quarter  Sessions. — Per  ^u^^'^Dadto 
Curiam.    The  party  grieved  may  appeal  at  any  Sessions;   the  ^i^Sons. 
justices  may  not  have  power  to  alter  the  rate  at  their  discretion, 

but  they  ought  not  to  refuse  to  hear  the  appeal. 

282.  Rex  v.  St.  Mary,  Taunton^   E.  T.    12  G.l.  AfSS.— The  County  Ses- 
General   Quarter  Sessions 'set  aside  a  rate  made  by  justices  ill  MOMo«'j«rt>c« 
a  corporation ;  and  it  was  objected,  that  by  43  Eliz*  c.-2.  §  8.  a  ri^*,^*^!^^ 
power  is  given  to  corporation  justices,  and  that  no  ether  justices  toiates m^b 
can  enter  or  meddle  with  such  borough.  —  Per  Curiam.    There  in  a  corporation 
being  negative  words  in  this  clause,  the  justices  at  the  Quarter  town  which  hat 
Sessions  for  the  county  have  no  jurisdiction,  and  the  order  must  i^^^^^''„  ,?^ 
be  quashed.  ^*'"  ^*'"^' 

283.  Rex  Y.  Borough  of  Taunton,  E.  T.  12  G.  I.  Fost.S25.—  ApLafimn. 
A  rate  was  made  for  tlie  relief  of  the  poor,  on  which  an  appeal  poorlnite  may 
was  made  to  the  Borough  SessionSf  who  confirmed  the  rate.    On  be  to  a  Borough 
the  order  being  removed  into  the  Ring's  Bench,  The  Court  held,  SessUmt. 

that  the  appeal  was  good ;  for  there  is  a  clause  in  43  Eliz.  c.  2. 
that  says,  the  justices  and  sessions  of  boroughs  shall  have  power 
exclusive  of  the  county. 

284.  Rex  v.  Justices  of  Berkshire  (a),  H.  T.  27  G.2.  3  Dougl.  on   On  an  appeal 
Elections f  132. — It  was  moved  last  term  to  quash  two  orders  made  againata  poor's 
at  the  Sessions,  on  an  appeal  from  the  poor's  rate,  upon  the  fol-  ^  **"  account 
lowing  exceptions :    First,  That  it  appeared  that  notice  of  the  ^nThav^JT'" 
appeal  was  not  given   till   the  day  before  the   Sessions  began,  i,een  left^t  of 
whereas  there  should   have   been   eight  days*  notice  s   that  the  the  rate,  ths 
justices  (with  a  view,  perhaps,  to  supply  the  defect  of  notice)  notice  giTen  by 
adjourned  the  appeal  by  the  first  of  their  orders  to  the  next  day,  *{j*  appellant  to 
and  directed  the  overseers,  &c.  to  attend  them  then  with  the  rate  ;  of^th^*"!^! 
that  on  the  next  day,  accordingly,  they  went  on  to  hear,  and  made  must^^mdy 
the  second  oirder  on  the  merits,  whereas  they  ought  (as  was  in-  sMethenameg 
sisted),  whenever  there  is  not  proper  notice,  to  adjourn  the  appeal  of  the  persons 
to  the  next  Sessions.     Secondly,  That  they  should  have  inserted  o«"*ted  in  tha 
the  tohole  rate  in  their  order.     Thirdly,  That  the  complaint  was  JJ^J  aTOsar 
only  that  some  persons  who  ought  to  have  been  charged  were  either indbe' 
omitted  in  the  rate,  but  the  justices  had  gone  beyond  the  com-  capivm  or  the 
plaint,  and  had  struck  out  one  of  the  names  inserted  in  it,  which  My  of  tbx 
was  no  part  of  the  complaint.      Fourthly,  That  the  persons  »AT«,Uiattfie 
whose  names  were  added  by  the  order  to  the  rate  did  not  appear  S^[*^^^**" 
by  the  order  to  be  inhabitants  of  the  parish,  nor  to  have  any  real  to  be  rated. 

or  personal  estate  there,  and  by  the  43  Eliz.  c.  2.  no  person  is  See  now  the 
liable  to  be  rated  but  in  one  of  these  instances.  Fifthly,  That  41  G.s.  c.83. 
the  names  of  the  persons  omitted  in  the  rate  (which  omission  was 
the  ground  of  the  complaint)  ought  to  have  been  set  forth  in  the 
appeal,  and  notice  ought  to  have  been  given  to  them. -^ Upon  this 
a  rule  nisi  was  granted. — Wright  J.  This  was  a  motion  to 
quash  two  orders  of  Sessions  made  on  an  appeal  from  a  poor's 
rate.  By  the  first  they  adjourned  the  appeal,  which  appears  to 
have  been  received  the  first  day  of  Sessions,  to  the  next  day,  and 
directed  notice  to  be  given  to  the  overseers,  &c.  to  attend  them  at 
that  time  with  the  rate.  By  the  second  order  they  proceeded  to 
adjudge  the  notice  reasonable  and  the  complaint  just,  and  then  to 

(a)  This  is  the  same  case  as  Rex  v.  St  Helen's. 
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insert  and  strike  out  as  they  thought  fit  (a).  To  these  orders 
several  objections  have  been  taken :  First,  That  by  the  first  order 
the  justices  appear  to  be  convinced  that  proper  notice  of  the 
appeal  had  not  been  given,  yet,  instead  of  adjourning  the  consi- 
deration of  it  to  the  next  Sessions,  as  the  act  directs  when  there 
shall  not  be  sufficient  notice,  they  take  upon  themselves  to  direct 
a  notice,  and  adjourn  to  the  next  day  only.  This  is  the  objection. 
But  in  answer  it  is  said,  the  notice  directed  is  only  to  attend  with 
the  rate ;  the  notice  of  appeal  they  adjudged  sufficient ;  and  the 
adjourned  day  was  not  another,  but  the  same  Sessions. —  SecondlTv 
That  the  rate  is  not  returned. — It  is  not  necessary.  —  Thirdly, 
That  they  have  struck  out  the  name  of  a  person  not  complained 
against.  This  is  a  strong  objection ;  but,  had  it  stood  singly,  that 
part  of  the  order  might  have  been  quashed,  and  the  rest  confirmed. 
This  part  of  it  was  indeed  given  up. — Fourthly,  That  the  per- 
sons inserted  are  not  mentioned  to  be  inhabitants,  &c.  so  that  it 
does  not  appear  they  were  rateable.  I  do  not  think  it  necessary 
that  this  should  appear ;  the  justices  have  satisfied  themselves  in 
that  respect. — Fifthly,  That  the  names  of  the  persons  inserted 
by  the  justices  were  not  set  forth  in  the  appeal.  I  do  not  think  it 
necessary  that  the  Sessions  should  return  the  whole  appeal ;  it  is 
sufficient  if  they  return  that  there  was  an  appeal.     The  principal 

(a)  Thete  orders,  as  appears  from  the  **  bearing  date  the  29th  day  of  Sep- 

3iSS.  in  the  possession  of  the  Editor,  **  Umber   1 753,  by  reason   of  certain 

were  as   follow  :    **  Berkshire.     Be  it  **  persons  being  left  out   of  the  Nud 

'*  remembered, that  at  the  General  Quar-  <*  rate  or  assessment,  and  othenriie; 

**  ter  Sessions,  &c.  holden,  &c.   before  *'  and  it  appearing  unto  the  Court,  that 

*'  A,B.t  &c.  on  the  2d  day  of  October ^  "  reasonable  notice  has  been  given  to 

<<  1753.     Upon  an  appeal  by  Mr.  John  **  them   the    said   John   Spinnage  and 

**  S^rinnage  and  others,  inhabitants  of  « others,  to   the    churchwardens   aad 

**  St.  Helen's,   within   the  borough  of  "  overMers  of  the  said  parish  of  their 

**  jibingdonj  against  the  last  poor*s  rate  **  said  appeal,  the  Court  doth  receiTe 

*<  made  for  the  said  parish,  and  the  « and  hear  such   appeal,   and  hereby 

*'  churchwardens  and  overseers  not  at-  <*  finally  determine  the  same ;  thai  is 

*'  tending  pursuant  to  a  notice  ^ven  '*  to  say,  the  Court  doth  adjudge,  thai 

**  them  for  that  purpose,  it  is  ordered  «  the  complaint  of  the  said  John  fyn^ 

*'  by  the  Court,  that  the  churchwardens  **  nage  and  others  is  just,  and  that  they 

'^and  overseers,  or  some  of  them,  do  "  are  aggrieved  by  several  peraoos  being 

*<  attend  at  this  court  with  the  said  rate,  "  left  out  of  the  said  rate  or  assessment, 

"  on  the  Sd  day  of  October  instant,  at  **  and  otherwise ;  and  they  do  hereby 

**  six  o'clock  in  the  afternoon  of  the  <*  amend  the  said  rate  or  anaasment  by 

*'  same  day,  upon  service  of  this  order  ■'  inserting  within  and  making  part  of 

•*  upon  them,  or  one  of  them,  personal-  **  the  said  rate  or  assessment  the  names, 

'*  ly,  or  by  leariog  a  copy  thereof  at  "  words,  and   figures    following,  vis. 

«  their  respective  dwelling-houses  on  or  **  <  That  Jo/in  Birch  be  rated  at  21,  lOs. » 

**  before  eight  o'clock  of  the  forenoon  **  Qs.  6tL    Francis  Hebben  tit  5L Ss- 

*'  of  the  said  day.    By  the  Cowrt,**  Ac.  **  Edward  Porter,  blacksmith,  4L  — 4s. 

— The  second  order :  **  Be  it  remem-  *'  &c.  &c.     Edmvnd  Tatmkins^buidmt 

"  bered,  that  at  the  General    Quarter  **  charged   for  stock  at    25L   and  Iw 

"  Sessions  of  the  peace  holden  by  ad-  "  mother  taken  off  for  stock  — ^  Charkt 

"joummenton  the  3d  day  of  October,  "  Hobbes,  grocer,    for  stock,  at  501.' 

"  &c.  before,  &c.  it  is  ordered  by  the  <*  And  the  Court  doth  order  the  said 

'<  aforesaid  justices  and  Court  as  fol-  <*  churchwardens  and  overseers  of  tbe 

**  loweth,  via.     Upon  bearing  the  ap-  «  pariah  aforesaid  to  receive,  levy,  and 

^  peal  of  Jokn  Spinnage  and  other  in-  **  collect  of  the  several  persons  wbo« 

habitanU  of  the  parish  of  St,  Helenas,  **  names  are  severally  inserted  or  added 

in  the  borough  of  Jbingdon,  com-  «  to  the  said  rate,  the  several  sums  «f 

"  plaining  that  they  are  aggrieved  by  ^  money  charged   upon    them   or  frt 

**  a  rate  or  aatessment  made  for  the  <*  against  their  said  names  as  afosesaii 

^  relief  of  the  poor  of  tlie  said  parish,  **Bythe  Court, **  &c.     MSS. 
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difficulty  with  me  is  this :  they  adjudge  that  several  persons  were 
left  cnit  without  sufficiently  distinguishing  who  and  what  those 
persons  were;  then  they  proceed  to  insert  15  or  16.  Now  my 
doubt  is,  whether  the  justices  ought  not  to  have  adjudged  what 
persons  were  lefl  out,  and  then  inserted  the  names  of  those  per- 
sons, and  those  only ;  for  theirs  is  a  limited  authority. — Deni- 
jSON  J.  I  do  not  think  it  necessary  to  ^o  particularly  tnrough  the 
several  objections*  My  brother  has  sufficiently  answered  the  first. 
As  to  tlie  second,  I  remember  a  motion  in  the  case  of  iVtobly  (a)  (a)^ftto,p1.l24. 
fkut  removing  a  rate,  and  it  was  said  then  that  the  rate  could  not  be 
removed,  though  there  is  an  old  determination  to  the  contrary. 
But  the  question  here  is,  Whether  or  not  they  ought  to  have  set 
forth  the  rate?  which  I  do  not  think  necessary.  Whether  the 
persons  inserted  have  or  have  not  been  heard,  is  not  to  the  present 
purpose,  and  therefore  I  shall  give  no  opinion  as  to  the  necessity 
of  it.  What  sticks  with  me  is,  Whether  the  notice  to  the  church- 
wardens, &c.  who  were  to  make  their  defence  for  not  inserting  the 
persons  whose  omission  is  complained  of,  ought  not  to  have  ex- 
pressed who  those  persons  were,  that  they  might  have  been  able  to 
account  at  the  Sessions  for  having  omitted  them,  and  come  pre- 
pared to  answer  the  complaint  ?  It  seems  more  reasonable  that 
their  names  should  be  inserted.  Orders  are  frequently  quashed 
for  uncertainty  in  omitting  to  state  that  the  persons  complained  of 
are  chargeable,  and  the  like.  If  this  can  be  cleared,  I  see  no 
weight  in  the  other  objection,  nor  impropriety  in  the  orders ;  the 
whole  is  the  uncertainty  of  the  complaint.  It  is  not  necessary  to 
state  the  names  of  the  appellants  even  in  the  proceedings  in  a 
court  of  law,  and  there  is  no  weight  in  the  other  objection. — 
Foster  J.  It  is  incumbent  on  the  Court  to  lay  down  some  rule  in 
this  new  case.  The  same  difficulty  sticks  with  me  that  occurred 
to  my  brother  Deniion,  I  am  not  clear  that  the  persons  inserted 
are  inhabitants,  &c.  of  the  parish.  The  justices  are  here  in  the 
place  of  the  churchwardens  and  overseers.  As  it  is  necessary  for 
the  overseers  and  churchwardens  to  show  that  the  persons  charged 
are  the  proper  objects  of  their  authority,  so  since  the  justices  in 
this  case  exercise  an  original  authority  from  which  there  is  no 
appeal,  it  is  equally  necessary  for  them  to  do  so. — Denison  J. 
I  meant  that  the  names  of  the  persons  should  be  expressed,  and 
that  they  are  liable  to  be  charged. — Wright  J.  I  do  not  think  it 
necessary  that  this  should  appear  on  the  comvlainty  but  it  should 
appear  somewhere  that  the  persons  insertea  by  the  justices  are 
liable. — Denison  J.  Suppose  ten  are  complained  of,  the  justices 
may  approve  of  the  inserting  of  five,  and  not  of  the  rest. — 
Foster  J.  This  is  an  original  authority  founded  on  a  complaint, 
the  uncertainty  of  which  has  often  been  held  sufficient  to  quash 
an  order  of  removal. — The  case  was  ordered  to  stand  over  for  a 
day  or  two,  when  Wright  J.  agreeing  with  the  other  two,  the 
orders  of  the  Sessions  were  quashed. 

285.    Rex  \,  Minchin-^Hampton^    H.  T.   2  G.  3.    SBfirr.  1310.  iftheSewions 
-—  S,  is  owner  and  occupier  of  250  acres  of  wood-lands  in  the  expressly  find 
parish  of  M.  .•  the  wood  growing  thereon  consists  chiefly  of  beech  afictj  although 
and  some  oak  and  ash  trees ;  there  is  no  coppice-wood  ;  the  un-  ^^^  j^^^^^*^^ 
der-wood  is  left  to  grow  as  standards  ;  by  the  custom  of  the  coun-  conclusion  from 
try^  where  the  said  beech,  oak,,  and  asa  trees  grow,  heech  is  wrou^v^^^^^* 
timber;  great  quantities  of  such  beech-wood  have  yewX^  \ie«u  w»^^iDfc^t<vev 
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are  bound  by  it.  cut  and  sold  by  tlic  said  S.  (and  in  the  two  last  years  40  or  50 
4  T.  R.  473.      Joads  each  year)  for  iire*wood,  of  the  value  of  from  2S<.  to  2Sfc 

per  load,  all  which  said  wood  so  cut  for  cord-wood  is  of  30  years 
growth  or  upwards,  and  some  of  60  or  80  years,  and  generally  from 
10  to  20  inches  square  ;  many  of  the  largest  beech-trees  cut  m 
such  wood  are  sold  as  cord-wood,  and  the  faggots  for  fire-wood ; 
and  the  other  of  such  trees  cut  therein  are  sold  for  making  gun- 
stocks,  saddle-trees,  and  cord-boards,  and  used  as  timber  tor  the 
several  purposes  of  building,  but  not  so  frequently  as  elm  or  oak ; 
pigs  were  let  run  in  those  woods  for  the  eating  of  the  roasts, 
for  which  the  proprietor  had  a  pecuniary  profit  when  %o  done, 
and  20^.  worth  of  such  wood  is  sold  for  fire-wood  to  20*.  worth 
sold  for  any  other  purpose;  and  last  year  there  was  made  a 
clear  fall  of  three  or  fodr  acres ;  and,  therefore,  we  are  of  opi- 
nion, that  by  the  custom  of  the  country,  where  the  trees  and 
woods  in  question  as  aforesaid  grow,  beech  is  timbert  and,  there* 
fore,  not  rateable  to  the  poor's  rate  by  law.  It  was  moved  to 
quash  this  order  on  the  ground  that  the  Sessions  had  drawn  their 
conclusion  "  that  beech  is  timber "  from  wrong  premises,  and, 
therefore,  the  Court  would  take  notice  and  judge  for  themselves, 
whether  the  Sessions  had  determined  right  or  not.  — But  Loan 
Mansfield  said,  that  although  the  justices  at  Sessions  state  s 
great  many  things  that  are  immaterial,  yet  they  had  expressly 
stated  that  **  beech  is  timber  by  the  custom  of  that  country.'* 
.  It  is  not  the  use  it  is  put  to  that  makes  it  either  timber  or  not 
timber ;  its  being  or  not  being  timber  depends  on  the  custom  of 
the  country ;  and  if  it  be  timber  by  the  custom  of  the  country,  it 
must  be  presumed  that  it  was  timber  before  43  Eliz.  c.  £. 

'^n"  a  rafc  in       ^^^'  ^^*  ^-  ^^^^^^"^^^  ^'  T.   9  G.  S.  4  Burr.  2290.  —  This 
JSilch  per«)nar  corporation  for  maintaining  the  poor  witliin  the  city  of  Canierbury 
properly  is  to-    ^^  established  by  a  public  statute  1  G.  3.  c.20.y  by  which  per- 
tally  omitted  is  sonal  property  is  directed  to  be  rated,  and  any  person  aggrieved 
by  appeal  to  the  by  any  rate  is  authorized  to  appeal  to  the  next  Quarter  Sessions. 
^^re'ench^  In  the  month  of  November  1779  they  made  a  rate,  in  which  they 
wil°not  in  such  ^^"^it^c^  ^^  assess  personal  property  ;  but  although  a  Sessions  was 
case,  grant  a       afterwards  holden,  the  rate  was  not  appealed  from.     A  rule  was 
mandamus,         obtained  to  show  cause  why  a  mandamus  should  not  issue,  com- 
manding them  to  assess  every  inhabitant  in  equal  proportion.  — 
Yates  J.  The  Court  cannot  issue  a  mandamus  to  make  an  equal 
rate :  it  is  within  the  jurisdiction  of  the  justices  of  the  peace  to 
judge,  whether  a  rate  be  equal,  or  whether  proper  persons  are 
put  into  it.  (a)    If  it  be  unequal,  or  if  persons  who  ought  to  be 
inserted  are  omitted,  it  is  matter  of  appeal,  and  within  the  juris- 
diction of  the  Sessions ;  but  the  present  application  is  matae  to 
this  Court  per  salium.    This  rate  was  made  in  November;  a  Quar- 
ter Sessions  has  been  holden  since,  and  no  appeal  made  to  it  from 
the  rate.  —  Aston  J.  agreed  with  Yates  J.  that  the  persons  who 
complained  of  this  rate  had  done  wrong  in  coming  to  this  Court 
per  saltum,  without  appealing  to  the  Sessions.  —  Willbs  J.  con- 
curred, observing,  that  by  17  G.2.  c.  38.  $  4.  an  appeal  is  given 
to  any  persons  who  have  any  objection  to  any  person  being  put 
in  or  left  out  of  the  rate.  —  Rule  discharged. 

(a)  See  BuU«>  v.  Cobbett,  1 1  Mod.  954.  tM  Rex  v.  Weoblj,  nnU,  pi.  ItM. 
Ra  V.  BefDHRpif,  tmu,  pi.  l  IS.     Res  v.  VttMoitd,  Amir.  94. 
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887.  Rex  v.  Andover,  H.  T.    17  6.  S.   Coto/?.  55a~Tlie  Sei-  Ifupo9i«m9i«i 
«iqii$  ordered  the  rate  to  be  amended^  by  puttiog  into  wich  rate  a  o^w  order  of 
rate  on  IF,  of  seven-pence  in  respect  of  such  his  stock  and  pro-  ^S^l^jfe 
fits ;  and  on  B.  of  three-pence  halfpenny  in  respect  of  his  stock  ^Jr^SfpCTTwmi 
and  profits ;  on  S,  of  two- pence  halfpenny  in  respect  of  her  stock  oucbt  to  bo 
in  trade  and  profits;  and  on  D.  two-pence  hal^enny  in  respect  ad£dtoapooib 
of  her  stock  m  trade  and  profits ;  and  so  on  as  to  several  others ;  f*^>  ^^  ordor- 
and  tlien  set  forth,  that  at  an  adjournment  of  the  said  Sessions  jl^  ^^l^^^ 
the  justices  amended  the  same  rate,  &c^  and  set  out  the  order  of  acco^gly.the 
amendment  verialim,  '^Dvumno  obiected,  that  the  order  on  the  Seaiioiuoinitto 
face  of  it  was  bad,  inasmuch  as  it  did  not  i^pe^r,  that  the  several  state  that  uich 
persons  whtise  names  were  added  to  the  rate,  had  ntdice  of  the  penonthadno- 
appealyOr  litigated  the  question  at  the  Sessions :  they  were,  there-  ^^^'^^^S^ 
fore»  without  redress ;  for  it  necessarily  precluded  them  from  their  ^  the  appeal  it 
appeaU    The  Sessions,  as  to  them,  made  an  original  rate^  with-  is  i^tal. 
out  having  given  them  an  opportunity  of  defending  themselves. 
The  Court  held  this  to  be  a  fatal  objection ;  and  therefore  the 
order  of  Sessions  was  quashed,  (a) 

9SS.  Bex  Y.  Mathetos,  H.  T.  17  G.  3.  CaM.l.  — On  an  appeal  The  Senioot 
against  a  poor's  rate,  the  Sessions  stated  a  case  for  the  opimon  of  ™*7  amend 
the  Court,  in  which  they  found,  that  the  appellant  M.  was  rated  ^^^j!^J^ 
for  a  keeper's  lodge  and  two  acres  of  land  situate  in  Windsor  ^i^nMcialcaM. 
Greet  Parki  that  His  Majesty  granted  the  office  of  ranger  or 
keeper  of  his  said  park,  with  all  the  lands,  grounds,  and  soil 
i»thin  the  same,  lodges,  and  privileges  thereto  belonging,  to  his 
brother  Prince  Henry  Frederick^  or  his  assigns,  durine  pleasure^ 
who,  by  virtue  of  such  office,  occupied  the  great  lodge  and 
park ;  and  that  the  appellant  was  one  of  the  keepers  appointed 
by  his  Royal  Highness,  and  by  virtue  of  his  office  occupied  the 
lodge  and  the  two  acres  of  land  for  which  he  was  so  rated. — 
BxAACROFT,  insisted,  that  the  special  case  was  contradictory ;  ae 
it  is  found  that  the  Duke,  as  ranger,  was  occupier  of  the  whotep 
4nd  also  that  the  appellant,  as  keeper,  was  occupier  of  part;  and» 
^erefore,  that  the  Duke,  if  the  first  finding  prevailed  in  the 
opinion  of  the  Court,  could  only  be  rateable.    But  this  objection, 
as  it  went  only  to  an  amendment^  was  disregarded. 

289.  Rex  v.  HUl,  H.  T.  17  G.  8.  Cowp.  613 — Upon  an  appeal  Thejusticetat 

against  a  poor-rate,  assessing  H.  in  respect  to  his  stock  in  trade  J^]|^^i^^ 

in  the  parish,  the  Sessions  confirmed  the  rate>  and  stated  a  case  J^^eal  from  a 

for  the  opinion  of  the  Court.    A  rule  was  obtained  to  show  cause  poor-^te,  caa- 

.why  this  order  of  confirmation  should  not  be  ouashed ;  and»  on  Dotpennitama- 

diowing  cause,  Lord  Mansfield  asked,  what  the  usage  hereto-  **"f!?P* '"J* 

fore  had  ^een  in  this  place  with  respect  to  raUng  stock  in  trade?  ^^^^ 

-^  Momais  answered,  that  the  usage  was  waived ;  and  that  he  and  „enil  queJm 

WiMiORs  had  agreed  at  the  Sessions  to  bring  the  general  question  before  the 

before  the  Ck>urU  ^^  Lord  Mamsfikld  said,  they  had  no  right  to  Court,  though 

do  sot  and  accordingly  the  Court  ordered  the  case  to  be  referred  *^«5»«1  ^ 
•      •  ■      n  ^f^     I  •  eacti  nde  cm* 

back  to  the  Sessions  for  this  purpose.  sent  to  it. 

290.  Bex  V.  Coode  {b),  T.  T.,  24  G.  3.  Editor'*  MSS.  —  On  ^he  appMl 
the  13th  January  notice  of  appeal  was  given  to  the  defendants,  against  a  poor^t 
who  were  churchwardens  and  overseers  of  P.,  against  two  rates  rate  mutt  be  in 
for  the  relief  of  the  poor,  made  at  P.  on  the  10th  of  December  a&^amio  the 

(a)  See  &  p.   Rex  r.  St.  Helen's,        (4)  See  Rex  v.  Juflvcet  of  Dorset. 
Say.  a^.  1 1 8.  •hire,  pMtf  pi.  47)^. 
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fbr'tlifi-n  G.9.  and  5th  of  January  1784.  The  notice  was  general,  that  several 
c.ss.  §  7.  has  persons  were  put  on  the  rate  who  had  no  property,  the  names  of 
"^P®^***®  the  persons  not  being  specified.  The  Epiphany  Sessions  were 
wh^MefUlw  '  ^^^^  ^^  '^®  ^^^^  ^^  January^  when  this  appeal  was  dismissed  for 
appeal  to  amf  ■  insufficiency  of  the  notice.  On  the  12th  of  April  a  fresh  notice 
■essloiii.  of  appeal  was  given  against  the  same  rates,  stating,  that  the  ap- 

pellants meant  to  procure  the  appeal  to  be  reheard,  and  sp^fied 
the  persons  objected  to  as  improperly  inserted  or  omitted.  And  on 
the  ISth  of  AprU  and  27th  of  January  three  other  notices  of  ap- 
peal against  one  or  both  of  the  same  rates  were  given,  specifying 
different  sorts  of  persons  objected  to :  these  notices  did  not  refer 
to  any  former  appeal,  the  intention  of  the  appellants  being  to  pro- 
ceed upon  them  under  the  43  Eliz.  c.  2.  §  4.  which  does  not  con- 
fine the  appeal  to  the  next  Sessions.  These  four  appeals  came 
on  to  be  heard  on  the  23d  of  April.  —  The  Court  first  took  into 
consideration,  whether  they  were  competent  to  rehear  a  matter  of 
appeal  dismissed  at  the  last  Sessions  for  insufficiency  of  notice ; 
and  determined  that  such  appeal  could  not  be  reheard,  and  dis^ 
missed  the  appeal  of  the  12th  April.  They  then  took  into  consi- 
deration more  of  the  appeals  on  the  13th  of  April,  Whether  an 
appeal  can  be  reheard  against  a  rate  on  stat.  43  Eltz.  c.  2.  §  4.  at  any 
other  Sessions  except  the  next  after  making  such  rate?  consider- 
ing the  statute  17  G.  2.  c.  17* ;  and  they  thereupon  determined  that 
such  appeal  could  be  received.  Then  the  merits  being  gone  into, 
it  was  ordered,  that  the  rate  be  quashed  for  insufficiency :  similar 
orders  were  made  on  the  other  two  appeals.  The  order  of  the 
I5th  January,  and  the  four  orders  of  the  22d  April,  being  all  re- 
moved, a  motion  was  made  to  quash  the  three  last  orders  of  the 
22d  April.  The  reasons  of  the  several  determinations  were  set 
out  in  the  orders.  —  Bearcroft  showed  cause  on  the'order  of  the 
15th  January.  The  only  question  before  the  Sessions  was.  Whe- 
ther the  notice  of  appeal  was  sufficient  before  the  Easter  Ses- 
sions ?  Different  notices  were  given,  one  on  the  17  G.  2.  c.  88.  §  7. 
considering  the  order  of  the  15th  January  as  not  final,  and  others 
on  the  43  Eliz.  c.  2.  §  4.  as  if  no  appeal  had  been  made.  The  Ses- 
sions had  held,  that  this  second  set  of  appeals  would  lie ;  and  the 
motion  to  quash  these  orders  was  on  two  grounds,  First,  That 
the  17  G.  2.  c.  38.  §  6.  had  repealed  or  suspended  the 43  Eliz.c.  2. 
as  to  the  appeals  against  rates.  Secondly,  That  after  an  appeal 
under  the  17  G.2.  c.  38.  §  6.  there  could  not  be  any  under  the 
43  Eliz.  c.  2.  §  4.  As  to  the  first  point  it  is  very  clear.  Originally, 
the  appeal  under  the  43  Eliz.  c.  2.  might  be  to  any  Sessions  ;  that 
(a)/f9i/«,pl.880,  is  settled  in  Rex  v.  St.  Giles  (a),  and  other  cases,  and  will  not  be 
^1'  disputed.     The  question  then  is.  Whether  it  is  confined  to  the 

next  Sessions  by  17  G.  2.  c.  38.  §.  4.  ?     l^at  statute  has  no  nega- 
tive words,  and  it  has  been  determincftl  in  Several  cases,  particularly 
(&)  II  Co.  62.     in  Dr.  Fosters  case  (b),  that  an  act  worded  affirmatively  does  not 

repeal  a  prior  act,  in  pari  materia.  An  appeal  is  given  by  the 
(c)  Vide/Mu^,  same  clause,  and  in  the  same  words,'  against  overseers'  accounts  {c) ; 
ch.  3.  and  in  practice,  appeals  are  brought  at  any  Sessions  against  these 

accounts.  A  case  of  that  sort  had  been  before  this  Court  in  1714, 
from  Pevensey.  Dr.  Burn  was  clearly  of  opinion,  that  the  two 
'  statutes  subsisted  together,  and  that  an  appeal  might  be  brought 
under  either ;  only,  if  the  appellant  wanted  to  have  costs,  he  ioutt 
apply  to  the  next  Sessions  under  17  G.  2.  c.S8.  §7*,    In  tra(b» 
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nothing  could  be  more  material  than  for  the  legislature  to  mean, 
if  you  take  the  matter  up  inunediately  you  shall  have  costs,  if  you 
lie  by  you  shall  not :  the  orders  before  the  Court  had  given  costs, 
and  that  part  of  it  was  undoubtedly  bad,  but  the  rest  would  remain 
good.     The  practice  all  over  England  had  followed  Dr.  Burn's 
opinion,  so  that  it  became  a  question  of  considerable  importance. 
The  case  of  Rex  v.  The  Justices  of  Berkshire  (a),  which  had  been  («)  Vide/w*i, 
mentioned  by  WUles  J.,  was  not  a  decision  to  the  contrary  :  it  P^  ^^^* 
was  an  appeal  against  an  account  allowed  by  one  justice  only,  a 
jurisdiction  created  by  17  G.  2.  c.  SO.  $  6.  and  against  which  no 
appeal  lay  under  43  EUz.  c.  2.  §  4s    If  it  applied  at  all  to  this  case, 
it  afibrded  an  argument  that  in   other  cases  an  appeal  under 
43  Eliz.  c.  2.  would  lie,   since  the   Court  had  grounded  their 
determination   on  this  particular    circumstance.  —  As    to   the 
SECOND  point,  it  was  not  reasonable  that  by  a  mere  blunder  in 
the  notice  the  parties  should  be  concluded  for  ever  on  the  merits. 
In  fact,  in  the  present  case,  the  time  was  too  short  to  enable  the  . 
appellants  to  give  a  sufficient  notice  before  the  Epiphany  Sessions; 
and  the  justices  ought  to  have  retained  the  appeal  and  respited  it. 
—The  Court  desired  that  this  case  might  stand  over  for  some 
days ;  and  that  in  the  mean  time  authorities  might  be  searched  for, 
and  an  inquiry  made  into  the  practice.     A  levr  days  after  Mr. 
Bait  informed  the  Court  that  he  had  seen  the  case  of  Rex  v.  Lord 
Ashbumham  [probably  the  Pevensey  case  (^),]  which  was  an  over- 
seer's account  (c)\  but  the  doctrine  laid  down  by  Lord  Mansfield  (e)  Rezv.1 
and  Mr.  Justice  Aston  was  applicable  to  this  case.     He  said,  he  Welch,  pottf 
had  inquired  into  the  practice,  and  found  that  in  counties  where  pl*  346. 
there  are  no  boroughs  such  appeals  are  not  frequent ;  but  that  in 
Gloucestershire,  StaffbrdshirCy  Berkshire y  DorsetshirCy  Surrey ^  and 
some  others  which  he  mentioned,  they  were  received  at  any  time. 
In  the  fVest  Riding  they  were  confined  to  the  next  Sessions.     He 
observed,  that  much  inconvenience  might  arise  if  appeals  in  all 
cases  were  to  be  restrained  to  the  next  Sessions ;  for  a  rate  might 
purposely  be  made  too  late  to  give  notice  in  time :  to  which  Mr. 
Justice  Ashhurst  answered,  that  the  next  Sessions  always  meant 
the  next  possible  Sessions. —  Mr.  Batt  then  proceeded  to  state 
from  affidavits  some  facts  to  show,  that  in  this  case  there  had  not 
been  sufficient  time,  and  that,  in  truth,  the  Easter  Sessions  ought  to 
be  considered  as  the  next ;  and  he  pressed  very  much  to  have  the 
case  sent  back  to  be  re-stated  as  to  those  facts. — Lord  Mans- 

(6)  Rex  I'.  Lord  Ashbumham,  E.T.  time.  There  was  another  order  of  Ses- 
15  G.  S.  —  The  Court  made  the  rule  sions  before  the  Court,  which  had  con- 
absolute  for  quashing  several  orders  of  firmed  the  accounts  of  the  last  year, 
Sessionft  for  the  liberty  of  Pevensey  in  against  which  the  appeal  was  at  the 
Sussex,  by  which  the  justices  dismissed  next  sessions.  To  this  it  was  objected 
appeals  against  overseers*  accounts  for  by  Dunning,  that  tlie  Sessions  had  al- 
several  years  as  coming  too  late,  not  lowed  in  their  accounts  several  illegal 
being  made  to  the  next  Sessions.  The  charges,  particularly  a  charge  of  u^ 
Court  were  of  opinion,  that,  as  the  pro-  wards  of  8/.  for  a  treat  at  a  public 
ceedings  might  be  under  the  43£liz.,  house,  which  was  admitted  to  be  au 
the  defendant  might  appeal  at  any  illegal  demand;  and  on  that  account 
time,  and  therefore  quashed  the  order  the  order  of  confirmation  at  the  Se»- 
of  dismission :  and  ^ston  J.  cited  a  sions  was  quashed ;  and  per  Ml€n  J. 
case^  in  which  the  Court  had  been  of  there  cannot  in  these  cases  be  any 
that  opinion  before,  though  he  thought  allowance  for  time  and  trouble,  but 
great  inconvenience  might  arise  from  merely  for  disbursomcnts  out  of  pocTcet. 
trying  appeals  at  a  long  distance  of 
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FisLD  said,  as  at  present  advised,  he  thcmglit  die  17  G*  3*  t.9S«  (  7- 

did  confine  the  ai>|»eal  to  the  next  Scions;  bat  that  on  the 

affidavits  stated,  tne  case  ought  to  be  sent  fa«M:k/  in  whfdi  caw 

Uiere  roost  be  a  rule  to  show  cause,  that  the  other  side  might  have 

an  opportunity   of  answerine  the    affidavits.  -^  Ashrurst  and 

BuLLER  Js.,  agreed  with  Lord  Majisfield  as  to  tlie  construction  to 

be  put  on  the  17  G.  2.  c.  38.  §  7. ;  but  they  thought  the  case  could 

not  be  sent  back,  unless  for  a  defect  appearing  on  the  face  of  it ; 

and  that  if  the  appellants  were  prevented  by  any  misbehavioiir  of 

the  other  side  from  giving  sufficient  notice  in  time  before  the  next 

Sessions,  they  ought  to  have  applied  to  the  Court  in  the  foDowing 

term.— 'After  some  conversation,  thb  Court  agreed*  that  they 

must  decide  that  the  17  G.  2.  e.  88.  $  7-  had  renewed  the  45  SUx. 

e.  2.  §  4.  in  this  particular ;  that  the  case  coula  not  be  aest  back, 

and  that  the  orders  complained  of  mast  be  quashed. 

An  appeal     ^        291.  BexY.  Middefield^  H.  T.  25G.S.  Editor's  MSS.^Tym 

against  a  poor*s  ^ng  mi  appeal  against  three  rates  for  the  relief  of  the  poor,  auide 

^rtoUi^«rt  12th  May,  14th  June,  and  15th  Sepieritber  1788.     The  appeal  wm 

jetiioiu  after  the  ^®  ^®  michtLelmas  sessions,  where  Uie  first  fate  was  given  op  by 

publication  of     the  respondents,  the  third  quashed  for  inequality,  and  the  Becoad 

the  aasessment,    also  quashed,  subject  to  the  opinion  of  the  Court  of  King*s  Bendi 

for  it  ia  by         qq  ^  case  which  stated,  that  the  money  raised  was  to  reianbtfrse 

S^tihf  pamfa  ^^  overseers  for  the  expence  of  law  proceedings.    The  Court 

affgriev^L^      confirmed  some  parts  of  the  order,  and  it  was  sent  back  to  be 

(a)^niv,pLiis.  ^c-stated  as  to  one  particular  fact,  (a)    On  its  behig  returned, 

CocheU  objected,  that  the  appeal  appeared  not  to  be  to  the  next  ses* 
if)  The  pMecd.  sions,  and  was,  therefore,  by  the  authority  of  Rex  v.  Caode  (b),  too 
ing  caw.  igte.  — ^  Fedmley  replied,  that  it  only  appeared  on  the  order  that 

tlie  rate  was  made  on  such  a  day,  but  it  did  not  appear  at  what 
time  it  was  allowed;  and  until  allowance  there  could  be  do  appeal. 
He  said,  that,  in  fact,  the  rate  was  allowed  on  the  28th  of  Jkas,  and 
f>ublished  in  a  general  way,  namely,  a  rate  at  so  much  the  pound 
m  cash  on  the  29tb.  The  Midsummer  sessions  were  held  the  be* 
ginning  of  Julif,  but  the  appellant  had  no  opportunity  of  seeing 
the  rate,  or  having  a  copy,  so  as  to  know  the  precise  sums  assessed, 
or  to  be  able  to  appeal  till  after  the  sessions ;  and  it  might  be  at<* 
tended  with  great  inconvenience,  as  the  parish^officers,  by  pub« 
lishing  the  rate  late,  and  avoiding  to  give  copies,  might  defeat  the 
party  of  his  appeal :  besides,  the  iEippeal  was  to  the  next  senioDS 
after  he  was  aggrieved ;  and  he  could  not  be  aggrieved  till  he  wss 
called  upon  to  pay.  But  this  order  had  been  in  part  confirmed  by 
the  Court  last  term ;  and  it  would  be  inconsistent  to  quash  it  now, 
as  beins  too  lat^.  —  Lord  Mansfield.  The  objection  was  not 
theii  taken :  the  party  is  aggrieved  by  the  assessment,  and  mmt 
appeal  from  that :  the  only  time  to  be  looked  to  is  the  time  of 
publication ;  and  it  was  on  this  the  determination  went  in  Rex  ▼. 
(#)^)tie,pl.S9a   Coode.  (c)    The  time  of  publication  is  not  mentioned  in  this  caie; 

but  we  must  intend  a  publication,  because  tlie  justices  csil  it 
''  rate.**  —  Asrhurst  J.  In  the  cases  of  hardship  and  fraud  pot 
by  Fearrdey,  the  appeal  might  be  to  the  following  seastoos,  tf 
bein^  the  next  possible ;  but  that  is  not  the  case  here.  The  poh* 
lication  of  a  rate  at  so  much  in  the  pound  was  enough  to  put  the 
party  on  inquiring  :  he  did  not  do  so,  and  the  appeal  is  too  late. 
Where  apcTBon  292.  i^  v*  Cheshuni,  T.  T.  28G.  S.  2  T.  R.  62S.  —  The  Sn- 
iTr^SwSr    ^'^^^  ordered  that  the  av9«Uuit  should  be  relieved,  by  boflig 
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charged  in  the  rate  or  assessment  at  the  rate  of  21/.  a  year,  instead  the  Sessions 
of  the  sum  which  he  then  stood  charged  with ;  and  that  the  rate  °^y>  ^^^^ 
or  assessment  should  be  amended  accordingly.  —  The  Court  said,  ^''G-2.  c.is. 
that  in  this  case  no  person  liad  been  omitted  in  the  rate ;  but  an  ^pp^*  ^y  i^^ 
occupier  was  overdiarged;  and  they  were  therefore  clearly  of  opi-  sening'tbe  sum 
iiion»  that  there  was  no  necessity  for  the  Sessions  to  quash  this  assessed  on  him. 
rate;  that  they  had  acted  properly  in  amending  it;  and  that  the  See  now  the  sta- 
statute  17G.SL  c.38.  would  be  nugatory,  if  it  did  not  apply  to  a  tute4iG.3. 
case  like  the  present.  ^•^^'  §^' 

293.  Rex  v.  Atkins,  M.  T.  SI  G.3.  4  T.  R.  12.—  A  poor-rate  An  appeal 
was  made  in  October  1789,  and  allowed  in  the  November  following;  against  a  poor 
against  which  the  defendant  appealed  to  the  last  Easier  sessions,  '^  ™^^  ^ 
when  the  appeal  was  dismissed  with  costs,  because  it  was  not  made  ^^S^  ^  ^^^ 
to  the  next  sessions.    The  rate  and  the  order  of  Sessions  having  ^^^  ^^  allo«r. 
been  removed  here  by  certiorari^  the  Court,  without  hearing  any  Mce  of  it. 
argument,  confirmed  the  order  of  Sessions  on  the  authority  of  the  (a)^;i<r,pl.290. 
€UMes  of  Rex  v.  Coode  (a),  and  Rex  v.  Mickl^ld.  (b)  {b)ATUe,^\.29U 

29*.  Rex  v.  Nexjocomby  T.  T.  31  G.  3.  4  T.  R.  368.  —  A  poor's  jhe  Sessions 
rate  was  made  for  the  parish  of  //. ;  the  rate  was  not  published  confirming  a 
until  the  third   Sunday  after  it  had  been  allowed,    and  being,  rate  on  one 
therefore,  clearly  illegal  and  void,  the   magistrates  refused   to  ground,  will 
grant  a  warrant  of  distress  under  it.   On  a  motion  for  a  mandamus  vrH^?f  k  be 
'  it  appeared  that  there  had  been  an  appeal  to  the  Sessions  against  radically  t>ad 
this  rate,  on  tlie  ground  of  inequality^  and  that  the  appeal  was  on  another, 
dismissed.    It  was  contended  that  the  order  of  Sessions  could  not  S.  C.  ante, 
^ive  effect  to  a  rate  which  was  before  a  nullity.    On  the  other 
hand  it  was  said  that  this  defect  was  subject  of  appeal,  and  that 
the- rate  bad  been  appealed  against  on  another  ground,  and  con- 
firmecL     But  the  Court  held,  that  this  was  a  radical  defect  in 
the  rate  itself,  which  nothing  could  cure. 

295.  Rex  v.  Newbury  (c)r,  M.  T.   32  G.  3.  4*  T.  R,  475.  —  The  Ifa  party  appeal 
Sessions  quashed  a  poor-rate,  subject  to  the  opinion  of  this  Court  against  a  poor- 
on  a  case  which  stated,  that  previous  to  the  appeal  a  regular  "^^^^^i^'i^ 
notice  was  given  by  the  appellant,  that  he  intended  to  appeal  oti  §^"^  i^^lble 
these  grounds  ;  that  he  was  not  an  inhabitant  of  the  parish  of  iV.,  property  in  the 
nor  occupier  of  any  property  there ;  that  the  tolls  of  the  naviga-  parish,  there- 
tion  oC  the  river  K.,  for  which  he  was  rated,  were  neither  collect-  spondents  must 
ed  or  due  there  ;  that  he  was  not  rateable  at  all  for  those  tolls  in  ^^  establish 
N»f  or  if  he  were,  not  to  the  amount  for  which  he  was  rated ;       '^  ***** 
and  that  the  rate  was  for  those  reasons  unjust  and  unequal.   That,  (^)  ^  ^'suf 
after  proving  service  of  this  notice,  the  respondents  put  in  the  j-^Jjj^  ^^^  p^ 
rate  in  question,  and  proved  the  due  signing,  allowance,  and  pub-  303,'so4.'iUx 
lication  of  the  same ;  in  which  the  appellant  was  rated  40/.  as  v.  Knill,  poH, 
occupier  of  the  tolls  of  the  navigation,  of  the  yearly  amount  of  pi*  600. 
400^    That  the  respondents  were  then  called  upon  by  the  ap^ 
pellant's  counsel  to  support  the  assessment  upon  the  appellant^ 
which  they  declined,  relying  on  the  validity  of  the  rate,  until  im- 
peached by  evidence  on  the  part  of  the  appellant.    The  appellant 
produced  no  evidence  whatever ;  and  the  justices,  being  of  opi- 
nion that  the  respondents  ought  to  have  produced  evidence  in 
support  of  the  assessment,    quashed  the   rate,   subject,  &c. — 
Lord  Ken  yon  C.  J.  at  first  hinted  that  this  Court  ought  not  to 
interfere  in  such  a  case,  to  control  the  practice  of  the  Quarter 
Sessions.     But  afterwards  he  said,  that  law%  justice,  and  conve- 
nience required  that  the  respondents  should  begin  in  cases  nf  thU 
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kind  as  well  as  on  appeals  against  orders  of  removal ;  in  which 
last  cases  the  rule  universally  obtains.    Here  the  first  objection 
to  the  rate  was,  that  the  appellant  had  no  rateable  property  in 
N.;  the  respondents,  therefore,  should  have  shown  that  he  had 
some  property,  in  respect  of  which  he  was  liable  to  be  rated :  it 
toas  impossible  for  the  appellant  in  the  Jirst  instance  to  prove  the 
negative.    In  writs  of  error,  and  appeals  to  the  House  of  Lords, 
where  each  party  is  in  possession  of  all  the  evidence  on  both 
sides,  the  party  who  impeaches  the  decision  below  always  begins: 
but  in  a  case  of  this  kind,  where  it  is  an  ex  parte  proceeding,  and 
where  the  appeal  comes  on  to  be  heard  naked  and  destitute  of  all 
evidence  before  the  Court,  those  who  have  done  the  act  ought  to 
establish  the  propriety  of  it  by,  evidence.  —  Ashuurst  J.    The 
respondents  ought  to  have  established  their  ovun  rate.     At  all  events 
we  ought  to  give  credit  to  the  justices  at  the  Sessions,  that  they 
know  their  own  practice  ;  and  no  ground  is  laid  before  us  to  war- 
rant us  in  saying  that  they  have  acted  wrong.  —  Bullbr  J.  My  first 
doubt  was  about  the  propriety  of  any  case  being  sent  here  to 
determine  upon  the  practice  of  the  Court  of  Sessions  :  but, '  as 
the  case  is  here,  I  think  we  ought  to  give  our  opinion  upon  that 
practice,  and  to  lay  down  a  general  rule,  which  may  be  a  guide 
in  future  to  all  the  Quarter  Sessions.     And  I  see  no  objection  to 
that  which  has  been  suggested  by  my  Lord.  —  But  the  Court 
said,  in  this  case  it  would  be  proper  to  send  it  down  again  to  the 
Sessions  to  be  heard,  (a) 
The  Sessions,         296.  Rex  v.  Durslev,    M.  T.    S5  G.  S.   6  T.  R.  53.  —  H.  ap- 
on  an  appeal  for  pealed  against  a  poor  s  rate,  for  that  T.  and  Co.,  and  several 
°°iiid**^'"^ 'rt'^'    ®'^^"»  without  naming  them,  were  not  rated  for   their  good^ 
mustb^'^Mtisfied  stock  in  trade,  and  personal  effects.     The  Sessions  being  of  opi- 
thattheproperty  niou,  that  stock  in  trade  and  personal  property  ought  to  have 
belongs  to  the     been  charged  in  the  rate,  quashed  the  rate,  subject  to  the  opi- 
persons  intend-  nJon  of  this  Court,  upon  a  case  in  which  they  did  not  state,  whe- 
^d^hat his  '     ^^^^  ^^  ^^^  ^^'®  property  belonged  to  the  several  persons  intended 
productive  of      ^^  ^^  included  in  the  rate.  —  Lord  Ken  yon  C.  J.    The  justices  at 
profit,  befoTv       the  Sessions  have  not  stated,  whether  or  not  this  property  be- 
they  can  quash    longed  to  the  several  persons  whom  the  appellant  wished  to  in- 
<he  rate.  elude  in  the  rate,  or  if  it  did,  whether  or  not  it  produced  profit, 

or  whether  or  not  it  was  liable  to  incumbrances  equal  to  the  va- 
lue of  the  property  itself.  The  bare  possession  of  personal  pro- 
perty is,  to  be  sure,  evidence  from  which  the  justices  may  oraw 
the  conclusion  that  the  possessor  should  be  rated ;  but  here  the 
justices,  afler  stating  the  possession,  have  raised  a  doubt  respect- 
ing other  facts,  which  they  should  have  inquired  into,  and  deter- 
mined upon.  They  have  raised  a  mist  which  we  c^annot  dispel. 
The  facts  are  not  sufficiently  disclosed  to  enable  us  to  draw  the 
conclusion  that  these  persons  ought  to  be  rated.  And  the  order 
of  Sessions  was  quashed. 
If  a  person  be        297.  Durrant  v.  Boi/s,  H.  T.  36  G.  3.  6  T.  R.  580.  —A  poor's 

aggrieved  by  a    rate  was  made  for  six  months  prospectively,  but  the  plaintiff,  who 
rate  being  made 

(a)  J,  Her/wood,  anucut  curue,  said,  jected  to  his  being  rated  at  all,  it  is  tiie 

after  this  case  was  heard,  that  at  the  practice  for  the  respondents  to  begin ; 

Yorkshire  sessions,  were  more  appeals  but  if  he  object  to  the  ^antum  of  tfas 

of  this  kind  wliere  lodged  than  in  any  rate,  then  the  onus  lay  on  him. 
ptber  county,  when  the  appellant  ob- 
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was  the  person  rated,  never  appealed  against  it  to  the  Sessiond,  for  a  longer 
but  on  its  being  levied  by  distress,  brought  the  present  action  of  time  than  is  ne- 
trespass  against  the  justices  who  granted  the  warrant  and  the  c^Hary^henmst 
overseer  who   executed   it.      The   question   was,  Whether   the  ^^^''^^^J^^' *^ 
plaintiff  ought  to  have  appealed  to  the  next   Sessions? — The  JSj^SSom. 
Court.   The  answer  to  this  action  is  furnished  by  the  case  of 
Hutchinsv,  Chambers  {a),  where  Lord  Mansfield^  after  the  first  fa)Ante,^\.264. 
argument,  said,  **  All  about  the  rates  is  clearly  out  of  the  pre- 
'*  sent  case ;  for  if  they  are  bad,  the  parties  who  thought  them* 
"  selves  aggrieved  should  have  appealed."     This  authority,  which 
has  convenience  as  well  as  reason  and  law  for  its  foundation,  is 
directly  in  point.     Therefore,  if  it  had  appeared  on   this   rate, 
that  it  was  made  for  six  months,  and  if  the  plaintiff  wished  to  ob- 
ject to  it  on  that  account,  of  the  validity  of  which  objection  I 
will  say  nothing,  he  ought  to  have  appealed  against  it  to  the  Ses-  ' 
sions.     The  legislature  seem  to  have  been  anxious  that  prelimi- 
nary objections  to  a  rate  should  be  made  in  the  first  instance :  the 
statute  17  G.  2.  c.  28.  directs  that  poor  rates  shall  be  published 
in  the  church  the  next  Stindai/  afler  they  are  allowed ;  and  any 
persons  objecting  to  the  rates  must  appeal  to  the  next  Sessions ; 
there  the  question  is  decided  in  &  Jorum  domesticum^  and  in  many 
instances  before  the  rates  are  collected.    Therefore,  on  the  au- 
thority of  that  case,  I  am  clearly  of  opinion,  that  the  plaintiff 
should  have  objected  to  this  rate  (if  he  thought  it  objectionable) 
by  appealing  to  the  Quarter  Sessions,  and  having  waived  making 
his  objection  there,  it  is  not  competent  to  him  to  make  it  in  this 
action.     And  judgment  of  nonsuit  was  accordingly  given. 

298.  i2«cv.  Topham,  T.  T.  50  G.  3.  12£fl*^,546.— The  defend-  where  the  «p- 
ant  appealed  agamst  a  poor-rate  for  D.     Rate  confirmed,  subject,  pellant  diaputcc 
&c*     The  defendant  was  rated  as  occupier  of  property  of  the  an-  before  the  See- 
nual  value  of  250/.  and  he  appealed  against  the  rate,  giving  notice  "°°*  ^yj**"^ 
of  the  grounds  of  his  appeal,  1st,  that  he  had  no  rateable  property  jj*!^  n^*g^flj!*' 
in  the  parish  ;  and  2dly,  that  he  had  not  rateable  property  to  the  dent  for  the  re- 
amount  at  which  he  was  rated.     On  the  part  of  the  respondents  it  spondent  to 
was  proved  that  the  appellant  was  in  the  annual  receipt  of  certain  show  that  the 
tithe  rents  onginating  in  the  D.  inclosure  act  (which  act  was  ad-  "ppel^p*  '^^ 
mitted  as  part  of  the  case)  of  the  annual  value  of  6*.  Sd,    It  was  ^JJ^^^^y© 
further  proved  that  certain  other  sums  were  received  by  him  for  property  within 
such  tithe  rents,  but  Ihere  was  no  proof  of  their  amount.     Here  the  parish,  they 
the  respondents  closed  their  case ;  insisting  that  as  they  had  mutt  also  show 
proved  the  appellant  to  be  in  possession  of  some  rateable  property,  ■*"°®  h"? '^^'i^ 
It  was  incumbent  on  him  to  prove  that  in  fact  he  had  been  over-  ^^latwhich 
rated.     The  appellant,  on  the  contrary,  insisted  that  this  compo-  they  charge  the 
sition  or  rent  was  not  rateable  at  all.     The  Sessions  held  that  it  party  in  the 
was  rateable.    The  appellant  then  contended  that  as  there  was  no  nte. 
proof  of  any  specific  sum  having  been  paid  beyond  the  6s.  Sd,,  the 
rate  ought  to  be  amended,  by  insertmg  that  sum  instead  of  the 
250/.     The  Sessions  held  that  the  proof  of  over-rating  lay  on  the 
appellant,  and  confirmed  the  rate  generally.  —  After  the  case  was 
stated.  Lord  Ellenborough  C.  J.  said,  the  question  is.  Whether  a 
person,  who  I  will  suppose  for  the  present  is  liable  to  be  rated  for 
something  beyond  the  6s.  Sd.^  can  be  rated  to  the  amount  of  250/.  , 

and  then  left  to  pare  down  that  assessment,  upon  an  appeal,  to  the 
amount  which  it  ought  to  be?  He  might  as  well  have  been  charged 
to  the  extent  of  50,000/.     It  is  not  stated  as  a  fact  in  the  case  tnat 
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the  appellant  was  in  the  receipt  of  the  rents  and  compositions  to 
the  amount  of  250/.    If  the  Sessions  have  proceeded  upon  what 
the  Court  has  said  in  some  cases,  that  if  the  party  rated  have  rate- 
able property  in  the  parish,  they  will  not  enquire  into  the  quantum 
of  the  rate,  they  have  cgregiously  mistaken  what  the  Court  meant. 
When  the  question  before  the  Sessions  is  upon  the  quantum  of  the 
rate,  the  officers  making  it  must  show  to  the  justices  some  probable 
irround  for  the  amount  at  which  they  charge  the  party  in  the  rate. 
The  mischief  of  any  other  rule  would  be  enormous  ;  a  small  occu- 
pier may  be  rated  at  once  in  the  round  sum  of  1000/.,  and  left  to 
struggle  his  way  out  of  that  charge  as  he  can.  —  Lord  Ellen- 
BORouoH  C.  J.  then  directed  the  case  to  be  sent  back  to  the  Ses- 
sions  to  be  heard,  re-considered,  and  re-stated. 
Tbcpwty  Ob-         299.  Rex  v.  Justices  of  Sussex,  H.  T.  52  G.3.  ISEast,  206.— 
J®^"^****PJ^  Rule  for  a  mandamus  to  the  defendants,  commanding  them  to 
tothrnex?S^  enter  continuances   on  the  appeal  of   JV.  R.,  G.  Z>.,  and  four 
nons,  for  which  otiiers,  against  a  poor's  rate  for  //.,  to  the  next  General  Quar- 
be  is  in  time  to  ter  Scions,  &c.     The  affidavit  of  D.,  one  of  the  appeilants, 
giveaD  eflf^ual  stated,  that  on  the  5th  of  October  last,  a  poor's  rate  was  allowed 
^iJ^I'^JbU-   ^y  ^^°  justices,  and  on  the  following  day  (Sunday)  it  was  pub- 
cation  <rf' the  '   ^'8^6^  ^*^  ^^^  parish  church  of  H.     That  the  Michaelmas  Quar- 
rate;andone     ter  Sessions  were  holden  at  Petrjoorth,  on  the  8th  of  October ; 
intenrening  day  there  being  only  one  intervening  day  between  the  publication  of 
between  such      the  rate  and  the  Quarter  Sessions*  which  was  too  short  a  time  to 
S^n^t^m^    enable  him  to  inspect  the  rate,  to  see  if  the  inequalities  in  the 
diate  Quarter     former  rate  had  been  continued,  and  whether  the  property  omitted 
Sessions,  is  not   in  former  assessments  had  been  inserted  in  the  rate,  so  as  to  deter- 
sufficient  time     mine  the  opponent  whether  or  not  to  appeal  against  it  at  the  said 
ftvt^urpose.  Sessions.     The  affidavit  of  the  attorney   for  the  appellants  also 
hav^ffa  klnt^  Stated,  that  afler  giving  due  notice  of  appeal  to  the  several  persons 
grirnuic^such   hfiterested,  the  appeal  was  entered  for  trial  at  the  last  Sessions  held 
as  the  omission    at  Chichester^  when,  after  proof  of  the  service  of  the  notice,  objec- 
of  persons  in       tions  were  taken  ;  1st,  That  the  appeal  was  out  of  time,  because 
****iif*^       not  lodged  at  the  October  Sessions  preceding;  2dly,"That  notices 
n^MTroatJoin    ®^**PP®*'  should  have  been  separately  given  by  each  appellant, 
in  giving  ovw      ^"^  ^^^  ^"^   conjoint  notice.     That  the  Court  determined  the 
notice  of  appeal  notice  bad  on  both  grounds ;  and  upon  this  confirmed  the  rate, 
to  the  parish       with  costs.     The  notice  eiven  was  signed  by  six  appellants,  and 
•fficers.  stated  the  causes  of  appeal ;  Ist,  That  several  persons  (nominaiiw) 

were  not  in  any  manner  rated  for  the^lands,  &c.  occupied  by  them ; 
2dly.  That  several  persons  (nominatim)  were  rated  at  much  less, 
and  not  enough  in  proportion  with  the  appellants,  for  the  pre- 
mises in  their  occupation.  Pettvorth  is  distant  from  //.,  where 
the  appellants  resided,  about  18  miles.  The  affidavit  of  the  parish 
officers  opposing  the  rule  stated,  that  in  the  evening  of  the  6tb  of 
October,  after  the  rate  was  published  in  the  church,  a  vestry  was 
held,  at  which  two  of  the  appellants  were  present,  and  no  applica- 
tion was  then  made  by  them  to  inspect  the  rate. —  Lord  Ellik- 
BOROUGH  C.  J.  upon  the  first  point  asked.  Why  the  parish  officers 
made  their  rate  so  close  upon  the  time  of  the  Sessions ;  it  appeared 
as  if  they  had  done  it  with  a  view  of  ousting  the  parties  of  their 
fa)  Fide,  next  appeal.  The  Court  had  decided  that  morning  (a),  that  the  next  Ses- 
sions meant  the  next  practicable  Sessions  at  which  an  effectual  appeal 
could  be  lodged.  If,  by  the  late  publication  of  the  rate,  the  par- 
ties are  driven  into  such  a  narrow  point  of  time,  as  not  to  be  able 
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to  make  an  effectual  appeal  the  next  Sessions,  those  roust  be  coti« 
sidered  the  nest^  when  such  appeal  can  be  made  effectually.  And 
upon  the  second  point,  the  Court  considered  the  case  of  Rex  r; 
White  (a)^  as  a  sufficient  authority  to  support  the  present  appeal.     (a)Jnie,phi99> 

SOO.  Rex  V.  Justices  of  London,  E.  T.  52  G.  3.  15  East,  632.—  An  appeal 
In  this  case,  Lord  Ellenborough  C.J.  delivered  the  judgment  ****"**  J^^ 
of  the  Court.  —  This  was  a  motion  for  a  mandamus  to  enter  con-  ^or*midtnex 
tinuances  upon  an  appeal  by  «/.  Stocks,  against  a  poor's  rate  ;  and  nust  be  made 
the  question  was.  Whether  in  London^  where  there  are  eight  Ses*  as  in  all  other 
sions  every  year,  four  General  Quarter  Sessions,  and  four  General  counties,  to  tba 
Sessions,  a  party  is  bound  to  appeal  to  the  General  Sessions,  if  they  ""^^V?*  ""' 
occur  first  after  the  rate  ;  or  whether  he  is  entitled  to  pass  over  So'ctiawS^'**' 
the  General  Sessions,  and  appeal  to  the  next  General  Quarter  Ses*  Sessions,tfaoiigb 
sions.     The  rate  in  this  case  was  published  in  the  church  on  the  the  statute 
28th  of  October  1810;  the  next  General  Quarter  Sessions  were  on  17G.2.  c.58. 
the  29th  o£  the  same  month ;  but  as  there  was  no  interval  between  5  ^  ™  '.•" 
them  and  the  publication,  it  could  not  be  expected  that  the  appeal  appull'iote 
should  be  made  at  those  Sessions.     The  next  General  Quarter  next  GeftenU  or 
Sessions  were  in  January  1811,  and  to  that  Sessions  Mr.  Stocis  QuariarSes- 
appealed ;  but  as  a  General  Session  had  intervened,  the  question  ^<)*»;  ^ 
is,  Whether  the  appeal  was  not  out  of  time/?  The  appeal  was  ad-  ^"«*"  '^dJ* 
journed  to  the  three  following  Quarter  Sessions ;  and  at  an  ad-  named  there  «• 
joumment  of  the  Ocfo^er  Quarter  Sessions,  in  November  1811,  the  four  Gmtndm 
Sessions  decided,  that  Mr.  S,  had  not  appealed  in  time;    and  wcU  as  four 
on  that  ground  dismissed  the  appeal.  By  the  stat.  43  Eliz,  c.2.  §4.   G^nenUQuafUr 
if  any  person  shall  find  himself  aggrieved,  the  justices  of  peace,  at  SeKiona, 
their  General  Quarter  Sessions,  shall  make  such  order  therein  as  to 
them  shall  be  thought  convenient.    This  statute,  therefore,  gave 
the  appeal  to  the  Quarter  Sessions  indefinitely,  without  even  limit- 
ing it  to  the  next  which  should  occur.     By  the  stat.  17  G.  2. 
c.  38.  $  4.  a  person  aggrieved  may  appeal  to  the  next  General  or 
Quarter  Sessions  for  the  county,  riding,  division,  corporation,  or 
franchise,  where  the  township,  parish,  or  place  for  which  the  rate 
Is  made,  lies  ;  but  if  it  shall  appear  that  reasonable  notice  was  not 
given  of  the  appeal,  the  justices  shall  adjourn  it  to  the  next  Quar- 
ter  Sessions,  and  then  finally  hear  and  determine  it.     And  the  said 
justices  may  award  to  the  party  for  whom  the  appeal  shall  be  de- 
termined, reasonable  costs,  in  the  same  manner  as  they  are  empow- 
ered to  do  in  cases  of  appeals  concerning  the  settlement  of  poor 
persons,  by  stat.  8  &  9  ^.  3.  c.  SO.     This  statute,  therefore,  limits 
the  appeal  (in  terms)  to  the  next  General  or  Qtiar<er  Sessions ; 
and  the  question  is,  Whether  the  word  '*  general**  is  used  with  a 
view  to  those  places  which  have  both  General  and  Quarter  Ses- 
sions, as  London  and  Middlesex  ;  or  whether  it  is  not  used  as  an- 
other word  for  Quarter  Sessions,  in  contradistinction  to  a  Specud 
Sessions  ;  every  Quarter  Sessions  being  a  General  Sessions  ?  And 
we  are  of  opinion,  that  the  latter  is  the  true  construction  ;  and  that 
an  appeal  to  the  next  Quarter  Sessions,  notwithstanding  the  inter- 
vention of  General  Sessions,  is  in  time ;  the  direction  to  adjourn  to 
the  next  Quarter  Sessions,  if  proper  notice  be  not  given,  dropping 
the  word  general,  falls  in  with  the  notion  that  the  legislature  used 
it  in  the  sense  we  adopt ;  for  if  these  appeals  were  to  be  heard  at 
the  General  Sessions  which  intervened  between  the  quarters,  nO 
reason  can  be  given  why  the  adjournment  should  not  have  been  to 
the  next  General  as  well  as  to  the  next  Quarter  Sess\otk&«    '^^ 
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nte,  although 
there  be  less 
than  four  who 
are  devoid  of 
interest  in  the 
question. 


directibn,  too,  as  to  costs,  raises  an  inference,  that  this  is  the  right 

construction :  for  no  costs  can  be  given  under  the  stat.  8  &  9  )^.  8. 

but  at  the  Quarter  Sessions ;  inasmuch  as  the  appeal  against  an 

order  of  removal  is,  under  the  stat.  13  &  14  Car,  2.  c.  12.  §  2.  conv 

fined  to  the  Quarter  Sessions.     The  next  section,  too,  in  the  stat. 

17  G.  2.  c.  2)8.  viz.  §  5.  speaks  of  the  General  or  Quarter  Sessions 

for  a  county,  riding,  or  division,  whereas  there  is  no  county  but 

Middlesex,  in  which  there  are  in  fact  General  Sessions  in  addition 

to  the  Quarter  Sessions ;  and  they  do  not  occur  in  any  riding  or 

division.     We  therefore  think  that  the  appeal  was  in  time,  and 

that  the  rule  should  be  made  absolute. 

On  an  appeal  301.  Rex  v.  Ambleside,  M.  T.  53  G.  3.  16  East,  380. — (For  the 

against  a  rate     particulars  of  this  case,  see  ante,  pi.  230.) 
on  the  ground      * 

that  A.  is  not  rated  for  his  stock  in  trade,  the  sessions  ought  amend  the  rate  and  not  quash  it. 

Where  corpor-  302.  Rex  v.  Justices  of  Essex,  M.  T.  57  G.  3.  5  M.  Sf  S.  513.  — 
ation  justices  Upon  a  rule  nisi  for  a  mandamus  to  the  Justices  of  Essex,  to  re- 
condstofa  ceive  an  appeal  against  a  poor's  rate  for  the  parish  of  S,,  which 
Simfoi^"^  '  '^®  justices  had  refused  to  receive  at  their  last  Midsummer  Quarter 
appeal  li»  to  Sessions,  on  the  ground  that  it  ought  to  have  been  made  to  the 
them  at  Sessions  justices  of  the  town  Sessions,  the  case  was  thus  :  Tlie  limits  of  the 
againM  a  poor    town  and  parish  of  S.  are  co-extensive.     The  town   of  S.  is  a 

town  corporate,  and  by  the  charter,  (dated  the  26th  December, 
6  WHl.  &  Mary),  the  mayor,  during  his  mayoralty,  and  for  one 
whole  year  next  ensuing,  the  recorder  and  the  deputy  recorder 
for  the  time  being,  and  the  two  senior  aldermen  for  the  time  being, 
(making  together  six,)  are  constituted  justices  within  the  town  ami 
precincts  thereof.  The  corporation  of  S.  have  regularly  held  a 
Court  of  Quarter  Sessions  from  the  date  of  their  charter.  The 
mayor  is  elected  from  among  the  aldermen,  and  the  aldermen  from 
the  inhabitants  of  the  town,  and,  except  in  the  instance  of  the 
recorder  and  deputy  recorder,  the  justices  composing  the  court 
of  Quarter  Sessions  must  be  resident  in  the  parish  of  S.  The 
mayor,  in  case  of  sickness  or  absence  from  the  town,  may  appoint 
a  deputy  from  among  the  aldermen.  The  appellants  gave  regular 
notice  to  the  parish  officers  of  their  intention  to  appeal,  and  also 
(among  others)  to  the  mayor  and  recorder,  as  being  two  of  the 
persons  in  respect  of  whom  they  were  overrated ;  and  the  other 
town  justices,  except  the  deputy  recorder,  were  also  rated  in  the 
said  assessment.  —  The  Court,  thinking  the  case  to  be  of  general 
importance,  desired  time  to  look  into  the  acts.  —  Lord  Ellen- 
borough  C.  J.  now  delivered  the  judgment  of  the  Court.  In  the 
case. respecting  the  justices  of  the  borough  of  S.,  which  was  de- 
pending yesterday,  the  Court  took  time  to  look  into  the  severs! 
acts  of  parliament,  and  cases  referred  to.  Of  the  six  corporation 
justices,  consisting  of  the  recorder,  deputy-recorder,  two  senior 
aldermen,  and  two  other  persons,  it  was  contended,  that  the  last 
four  were  disqualified  by  law  from  sitting  upon  any  appeal  in  any 
matter  respecting  the  poor  laws,  as  being,  in  respect  of  their 
inhabitancy  and  liability  to  be  rated  within  the  borough,  on  that 
account,  incompetent,  and  that  these  being  judicial  acts,  as  per- 
sons interested,  they  were,  in  the  language  of  one  of  the  cases 
cited,  tacitly  excepted.  And  the  case  of  the  parishes  of  Great 
Charte  and  Kenninston  {a),    and    of  Foxham   Tything,  in  Com 
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(^)2Salk,  607.   fViUs  (b),  were  relied  on  to  this  effect ;  but,  upon  looking  into  the 
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statutes,  43  Eiiz.  c.  2.,  16  G.2.  c.  18.,  and  17  G.  2.  c.  38.,  we  are  of 
opinion  that  the  justices  of  the  borough  of  S.  are  not  disqualified 
from  sitting  as  a  court  of  appeal  under  the  poor  laws,  on  the 
ground  of  their  being  rated  or  chargeable  with  the  rates  of  the 
place  within  which  their  jurisdiction  is  to  be  exercised.  By  the 
43  Eliz.  c.  2.  §  8.,  as  head  officers  of  the  town  corporate,  they  being 
justices  of  the  peace,  have  the  same  authority  within  the  limits 
and  precincts  of  their  jurisdiction,  as  is  limited,  prescribed,  and 
appointed  by  that  act  to  justices  of  the  peace  of  the  county,  *'  and 
"  no  other  justices  of  the  peace  are  to  enter  or  meddle  there." 
Being  invested  with  the  like  jurisdiction,  both  original  and  appel- 
late, on  the  subject  of  the  poor  laws,  with  justices  of  the  county, 
and  with  the  sort  of  ne  intromittant  provision  in  their  favour  as  to 
its  exercise,  which  I  have  la^t  stated,  there  occurred  in  Michadmas 
term,  16  G.  2.,  the  case  in  2S/r.  1173.,  in  which  it  was  held  that 
a  justice  could  not  join  in  removing  a  pauper  from  his  own  parish. 
This  decision,  in  its  letter,  if  it  should  continue  to  be  actea  upon 
as  a  general  rule  of  law,  would  have  wholly  disabled  the  justices 
of  a  great  many  towns  corporate  from  acting  in  the  execution  of 
the  poor  laws,  both  in  an  original  and  in  an  appellate  character, 
as  justices  in  respect  to  the  same ;  and  it  is  fair  to  presume,  from 
the  very  nearly  contemporary  date  of  the  stat.  16  G.2.C.  18.  with 
this  decision,  that  this  act  was  introduced  to  obviate  this  incon- 
venience ;  for  reciting,  <*  that  doubts  had  arisen,  whether,  accord- 
*<  ing  to  the  laws  and  statutes  then  in  force.  His  Majesty's  justices 
**  of  the  peace  might  lawfully  act  in  any  case  relatmg  to  the 
parishes  and  places  to  the  rates  and  taxes  of  which  such  justices 
respectively  are  rated  or  chargeable,"  it  enacts,  ''  That  it  shall 
and  may  be  lawful  to  and  for  all  and  every  justice  or  justices 
<'  of  the  peace  for  any  county,  riding,  city,  liberty,  franchise, 
**  borough,  or  town  corporate,  within  their  respective  jurisdictions, 
<<  to  make,  do,  and  execute,  all  and  every  act  or  acts,  matter  or 
^'  matters,  thing  oi  things,  appertaining  to  their  office  as  justice  or 
**  justices  of  the  peace,  so  far  as  the  same  relates  to  the  laws  for 
**  the  relief,  maintenance,  and  settlement  of  poor  persons,  or  to 
*'  any  other  laws  concerning  parochial  taxes,  levies,  or  rates,  not- 
**  withstanding  any  such  justice  or  justices  of  the  peace  is  or  are 
"  rated  to  or  chargeable  with  the  taxes,  levies,  or  rates  within  any 
<'  such  parish,  township,  or  place  affected  by  any  such  act  or  acts 
«<  of  such  justice  or  justices  as  aforesaid."  However,  inasmuch 
as,  from  the  greatness  of  the  number  of  justices  of  the  peace  for 
counties,  the  attendance  of  any  particular  justice  could  be  spared 
upon  appeals,  it  provides  that  '<  that  act,  or  any  thing  therein  con- 
**  tained,  should  not  authorize  or  empower  any  justice  or  justices^  of 
<<  the  peace  for  any  county  or  riding  at  large,  to  act  in  the  deter- 
<<  mination  of  any  appeal  to  the  Quarter  Sessions  for  any  such  county 
**  or  riding,  from  any  order,  matter,  or  thing  relating  to  any  sucn 
**  parish,  township,  or  place  where  such  justice  or  justices  of  the 
"  peace  is  or  are  so  charged,  taxed,  or  chargeable  as  aforesaid ; 
"  any  thing  therein  contained  to  the  contrary  notwithstanding." 
Here,  it  will  be  observed,  that  <<  justices  of  the  peace  for  cities, 
^*  liberties,  franchises,  boroughs,  or  towns  corporate,"  who  are  all 
included  by  name  in  the  enabling  clause  of  this  statute,  are  not 
included  in  this  prohibitory  provision  in  the  case  of  appeals,  which 
prohibition  is  confined  expressly  to  justices  of  th«  ipeai&e  te 
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counties  and  ridings  at  large  only.  Thestal.  17G.2.  c.  S8.§5*« 
probably  adverting  to  and  meaning  to  obviate  the  danger  of  ad- 
mitting justices,  under  any  bias  or  interest  in  the  subject-matter 
of  the  appeal,  to  sit  upon  such  appeals,  where,  from  the  smallness 
of  the  number  of  the  attending  justices,  such  bias  or  interest 
fhall  be  likely  to  operate  with  prejudicial  effect  upon  the  admioi* 
stration  of  justice,  provides,  "  That  in  all  corporations  and  frao- 
**  chises,  which  have  not  four  justices  of  the  peace,  it  shall  and 
may  be  lawful  for  any  person  or  persons,  in  any  of  the  cases 
aforesaid,  where  an  appeal  is  given  by  this  act,  to  appeal*  if  be 
or  they  shall  think  fit,  to  the  next  General  or  Quarter  Sessions  of 
the  peace  for  the  county,  riding,  or  division  wherein  such  cor- 
**  poration  or  franchise  is  situate :"  where  the  corporation  justices 
consisted  of  a  larger  number  of  persons  than  four,  thinking  it 
probably  unnecessary  to  interfere  with  the  Exclusive  jtsriadictton 
on  this  subject,  which  they  derived  under  the  4fS  Eliz,  c»  3.  |  &, 
which  has  already  been  observed  upon.  We  are,  therefore,  upon 
A  view  of  the  provisions  of  the  several  statutes  referred  to  on  this 
subject,  and  adverting  to  their  policy  and  object,  of  opinion  that 
the  legislature  meant,  in  the  case  of  borough  justices  (where 
the  whole  number  of  tliem  was  four  or  more),  as  in  the  present 
case,  to  leave  their  jurisdiction  under  43  Eliz»  entire,  not  curtailed 
or  abridged,  from  suspicions  o£  possible  abuse ;  a  liberal  confi- 
dence on  the  part  of  toe  legislature,  which  ought  to  be  repaid  by 
the  most  perfect  impartiality  and  justice  on  the  part  of  those  to 
whom  such  a  jurisdiction  is,  under  such  circumstances,  entrusted. 
— -  Rule  discharged. 
On  apped  303.  Rex  v.  Justices  of  Suffolk,  H.  T.  57  G-  S.  SM.Sf  S.  57.— 

agunst  a  poor     Primrose  moved  for  a  mandamus  to  the  justices  to  re*hear  an  ap- 

HI6  CHI  too  1  rw^t  11  *  f  • 

ground  that  the  P^  agamst  a  poor-rate.    The  appellant  gave  notice  of  appeal  oi 

appellant  was  tfie  ground  that  he  was  over-rated,  and  at  the  hearing  of  the  appetl 

orerrmted,  the  called  on  the  respondents  to  begin  by  proving  the  rate ;  to  whkit 

Igiictice  at  the  (be  respondents  objected,  contending  that,  according  to  the  prao- 

iM^  a"*' u'"  ^'^®'  ^®  appellant  ought  to  begin  by  establishing  his  objection  to 

iMt  tobemby  ^^  '^^^y  ^^^  ^^  justices  being  of  that  opinion,  and  the  appeUant 

proWng  his  refusing  to  begin,  they  dismissed  the  appeal.     It  was  now  urged, 

hich  the  on  the  authority  of  several  cases  (a),  that  this  practice  ought  not 


?PP****?||  "iJ^  to  prevail. — IfOan  Ellbnborouoh  C  J.  As  a  general  proposition, 
app^  was^-  I  should  say  that  the  granting  of  a  writ  which  has  for  its  obj^t  s 
miaMd ;  the  reversal  of  the  order  of  proceeding  at  the  Quarter  Sessions,  accord- 
Court  refused  ing  to  the  rules  of  practice  which  there  prevail,  is  not  a  jurisdiction 
a  mandamus  to  which,  if  the  Court  possess,  it  will  be  inclined  to  exercise,  unletf 
tbeSessions to  j^  5^  apparent  that  gross  injustice  will  follow  the  refusal  of  tbs 
apMd'^on  this  ^"''  ^^^  **^'®  ^®  appellant  did  not  dispute  that  he  was  nrts- 
olijectton.  9h\e^  but  only  the  amount  of  the  rate;  and  it  is  complained  agaisit 

(a)  Rex  o.  ^^^  justices  at  Sessions  that,  in  conformity  to  their  practice,  tbef 
Newbury,  called  on  him  to  begin  and  make  good  his  allegation  that  he  wsb 

anu,  pi.  295.  over-rated*  Hie  appellant  says  that  this  was  impossible ;  but  be 
Rexp.Topham,  ))as  not  shown  why,  nor  even  now  ventures  to  state  to  iis  that  be 
R4»'v  Justices  ^"?'®*^^y  over-rated;  so  that  he  stands  merely  upon  the  irrogo- 
of  Wilts,  larity  of  the  rule  of  practice ;  as  to  which  it  is  urged  that  the 

|K»r,v.ii.p1.952.  ^Sessions  have  not  proceeded  according  to  what  is  thought  to  bt> 

ai)d  perhaps  may  be,  a  more  convenient  rulot  But  if  uoder  s nob 
circumstances  this  Court  were  to  interpose*  I  am  appreheniiv^ 
that,  we  might  be  attracting  to  ourselves  a  most  incoQvfiii^ii^ 
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jurisdiction.    It  would  come  to  this,  that  wherever  the  practice 

at  the  different  Sessions  should  happen  to  vary  we  should  be 

called  on   to  decide  between   them* -— Baylet  J.     This  is   a 

question  touching  the  regularity  of  the  order  of  proceeding  at 

the  Quarter  Sessions.     I  do  not  see  that  the  practice  complained 

of  is  so  inconvenient  as  alleged ;  and  if  the  Court  were  to  inter* 

fere  in  this  instance  we  should  have  to  grant  a  mandamus  upon 

every  occasion  where  the  Sessions  proceed  according  to  a  rule  of 

practice  which  we  may  not  think  the  most  convenient.  —  Abbott  J. 

It  would  be  a  dangerous  precedent  if  we  were  to  grant  this  writ 

upon  the  cause  alleged.     In  general,  a  mandamus  to  the  justices 

to  hear  proceeds  upon  the  statute ;  this  writ  is  asked  because  of 

some  supposed  error  in  practice.  —  Holroyd  J.     I  am  of  the 

same  opinion.     The  case  of  Rex  v.  Topham(a)   not  only  differs  (o)^n^»pl.S99. 

from  this  in  the  points  stated  for  the  opinion  of  the  Court,  but 

the  decision  also  proceeded  upon  the  special  circumstances  of  that 

case.     At  the  conclusion  it  was  stated  that  the  question  made  at 

the  Sessions  was,  Whether  the  appellant  should  begin  by  proving 

his  case  that  he  was  ovex»rated  ?  or,  Whether  the  parish-officers 

should  begin  by  proving  a  probable  case  for  rating  the  appellant 

at  so  much  ?     And  the  Court  observed  that  they  would  have  no 

difficulty  in  dealing  with  that  proposition  when  it  should  come 

nakedly  before  them.     So  that  it  clearly  appears  the  Court  did 

not  consider  that  they  were  determining  the  simple  question  in 

that  case.  —  Rule  refused. 

304.    Rex  V.  Suffolk,     T.   T.    58  G.  S.    I  B.  Sf  A.  640.  —  S.  By  a  load  ace 
had  obtained  a  rule  for  a  mandamus  to  the  justices  of  Suffolk^  to  ^^  manag*. 
cause  continuances   to   be  entered,  upon  the  appeal  of  W.  S.  "«°*  o^**>« 
against  four  rates,  dated  respectively,  2Ist  September  1817,  19th  S^^wtwHn" 
October  1817,    16th  November  ISljy   and   14th  December  iSllf  certain penona 
for  the  relief  of  the  poor  of  the  town  of  S>  s  and  also  against  an  who  were  enu 
order  made  at  the  General  Quarter  Sessions  of  the  peace,  held  in  powered  to 
and  for  the  said  town  of  S.,  and  the  liberties  thereof,  on  the  16th  ^*^^  "* 
of  January  1818.     By  a  local  act  passed  in  the  reign  of  Queen  ^gi^to 
Anue,  the  management  and  relief  of  the  poor  of  the  borough  of  the  party  ag. 
S>  were  vested  in  certain  persons,  who  for  that  purpose  were  grieved  to  the 
made  by  the  act  a  corporation,  and  who  were  empowered  to  make  ^^  Seaiions 
rates  and  assessments,  and  an  appeal  was  given  asainst  any  such  "^^^^^T^I^Li 
rate  or  assessment  to  the  party  aggrieved  by  it,  first  to  the  jus-  a"furtber  appeal 
ttces  of  the  peace  of  the  town  of  <S.,  at  their  General  Quarter  if  required  to 
Sessions  of  the  peace,  next  after  the  raakine  and  demandifig  the  the  county 
same,  or  at  any  other  Sessions  to  be  held  wr  the  said  town  and  Se«ion«.    An 
liberty,  who  were  thereby  authorised  to  make  such  order  therein  ?****^L^J|^^ 
as  to  them  should  seem  just.    And,  2dly.  By  the  same  act  a  fur-  J^||2^  at  the'' 
Uier  appeal  was  given  against  the  rate  to  such  person  or  perM>D8  January  town 
who  should  not  think  fit  to  abide  by  such  order  so  made  by  the   Seasiont,  four 
justices  of  the  said  town  to  the  justices  of  tlie  peace  for  the  grounds  of  ap- 
the  county  of  S.  at  their  next  General  Quarter  Sessions  of  the  ^^'^*'^|J^ 
peace,  who  were  then  authorized  to  make  a  final  order  therein.  Q^oe'."the 
At  the  January  Sessions  for  the  town  of  S«,  S.  instituted  bis  ap-  party  being  dis- 
peal  against  the  four  rates  above-mentioned,  and  he  then  stated  satisfied  made  • 
to   his  notice  four  grounds  of  appeal.    The  borough  Sessions  further  appeal 
having  determined  against  him  he  appealed  to  the  Quarter  Sea-  ^^^"^ 
sions  for  the  county  of  S.,  and  on  this  occasion  he  inserted  two  i^o  other 
additional  grounds  of  appeal  in  his  notice.    When  the  case  came  ^oawU^c 
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peal  were  ad-  on  to  be  heftrd  it  was  objected,  that  he  had  not  given  suffieietit 
ded,  the  fourth  notices  within  the  statute  of  41  G.  S.  c.  23.  §6.  For  the  fourth 
Mty  wl^rSed  5""^"°^  ^^  appeal  in  his  notice  was,  that  he  was  rated  and  assessed 
ini^pmofhis  ^'^^  A"^  ^^  respect  of  his  lands,  tenements,  &c.,  in  a  greater  and 
lands  in  a  higher  proportion  than  all  the  other  inhabitants  and  occupiers, 

higher  propor-  whose  names  were  mentioned  and  inserted  in  the  said  rates. 
don  than  all  the  This,  therefore,  made  it  necessary  to  give  notice  to  those  per- 
^meutio*^  sons,  they  being  interested  in  the  appeal.  The  Court  of  Quarter 
in  the  rate :  Sessions  were  of  this  opinion,  and  refused  to  hear  the  case  for- 
Held,  first,  that  ther.  Itjappeared  from  the  affidavits,  that  sufficient  notice  had  beoi 
one  appeal  given  to  the  persons  who  had  made  the  rates  in  question,  under 
****"**  ^^^^  ^^^  authority  of  the  local  act ;  and  that  the  number  of  the  other 
dmt-^onSy  persons  mentioned  in  the  rate  amounted  to  about  S6^  individuals. — 
that  it  was  not '  Bayley  J.  The  first  objection  made  is,  that  the  party  has  entered 
necessary  to  One  appeal  against  four  distinct  rates,  which,  as  it  is  contended, 
give  notice  of  it  was  not  competent  for  him  to  do.  Now  the  act  which  gives 
fPP®^  *°  •^^  **^  the  appeal  states,  that  a  party  who  may  find  himself  unequallj 
named^n^  taxed  or  assessed  may  appeal  against  aiiy  such  rate  or  assessment 
rate ;  and  third-  ^^  ^^^  ^^^  ^^7 9  ^^^^  ^^  ^^^^  appeal  agtmst  that  rate  per  se  witti- 
ly, that  the  ap-  out  joining  it  with  the  others,  which  being  monthly,  may  have 
pellant  must  at  been  made  in  the  interval  between  one  Sessions  and  the  next* 
Aecounty  •j'jjg  j^jnt  appeal  may  then  be  considered  as  a  separate  appetl 
fined^totbe^^'  against  each  rate,  and  if  the  Sessions  should  be  of  opinion,  that 
original  injustice  would  be  done  by  hearing  the  appeal  against  the  four 

grounds  of  ap-  rates  jointly,  they  might  determine  them  separately,  but  they  are 
peal  at  the  not  bound  to  do  so.     The  party,  therefore,  may  legally  appeal 

town  Seasiona*    against  these  four  rates  in  the  manner  adopted  by  him  in  the 

present  case.  Then  it  is  suggested,  that  the  notice  is  objectioo- 
able.  It  contains  six  grounds  of  appeal,  the  fourth  of  which  is, 
**  that  the  appellant  is  rated  for  his  premises  in  a  greater  and 
"  higher  proportion  than  all  the  other  inhabitants  and  occupiera, 
"  whose  names  are  mentioned  in  the  said  rate.*'  It  is  contended, 
that  this  made  it  necessary  to  give  notice  to  all  those  other  inhabi- 
tants and  occupiers,  amounting  in  the  whole  to  the  number  of  364 
persons.  But  that  is  not  necessary.  The  statute  43  G.  3.  c.  S8. 
first  gave  to  the  justices  the  power  of  amending  the  rate  appealed 
against,  instead  of  altogether  quashing  it,  but  required  tlie 
grounds  of  appeal  to  be  stated,  and  notice  to  be  given  to  the 

Sirties  affected  by  the  appeal.  So,  where  the  ground  is  that  A, 
,  or  C,  are  under-rated,  it  would  be  necessary  to  give  notice  to 
those  individuals;  but  where  the  ground  of  complaint  is,  that  the 
party  appealing  is  over>rated  in  respect  of  all  the  rest,  then  it 
would  not  be  necessary,  because  the  alteration  sought  is  the 
diminution  of  his  assessment  only,  and  the  rest  of  the  rate  re- 
mains entire.  Then,  as  to  the  other  point,  that  the  party  here 
has  inserted  in  his  second  notice  two  fresh  grounds  of  appeal, 
the  impression  on  my  mind  is,  that  he  must,  at  the  county  Sea- 
sions,  be  confined  to  the  same  grounds  of  objection  to  the  rate 
as  he  took  at  the  borough  Sessions,  for  the  former  Court  is  in  the 
nature  of  a  Court  of  review,  and  it  is  their  duty  to  examine  if 
the  rate  can  be  supported  on  the  grounds  decided  upon  by  the 
Court  below.  If  that  were  not  so,  it  would  be  open  to  the  party 
at  the  borough  Sessions  to  state  any  illusory  grounds  of  appeal, 
and  to  put  forth  his  whole  strength  by  surprise  at  the  county 
Sessions.    The  clause,  therefore,  which  directs  that  the  party* 
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if  dissatisfied  with  the  decisioo  of  the^  ixurough  rai^istrfttes  on  hi<l 
^case,  matf  have  hisjurther  appeal  to  th^' justipee  of  the  county 
oi  S^  must  by  fair  constructioQ  of  law  be  taken  to  give  a  further  ' 
appeal,  but  only  on  the  same  grounds  as  were  taken  by.  the  . . 
borough  magistrates.  This  objection,  however,  only  goes  to  tf 
part  of  the  notice,  and  as  the  justices  have  wrongly  decided,  ia 
refusiJDg  altogether  to  hear  the  appeal,  the  rule  for  the  mandamus 
must  be  made  absolute.  —  Abbott  J-  I  entirely  agree  in  what 
lias  fallen  from  my  brother  Bayley  on  the  two  first  points, :  aild  I 
think  also,  that  the  party  can  only  enter  into  the  same  grpunda^ 
■which  he  took  at  the  borough  Sessions.  The  rule;  therefore,  . 
^ihould  be  amended  and  ipade  absolute  for  a  numdamus  to  the  ' 
justices  to  hear  the  appeal  against  the  three  rates  on  the  firsts  \ 
second,  fifth,  and  sixth  grounds  of  appeal.— -Holrotd.  J;  J  am 
4»f  the  sam^e  opinion.  The  county  Sessions  are  to  re-try  the  ^ame 
matters  which  were  triable  at  the  borough  Sessions.  In  all  casein 
of  new  trials  or  of  error  the  Court  of  appeal  looks  only  at  the 
original  proceedings.  There  may,- however,  be  fresh  evidence 
adduced.  The  notice  of  the  appeal. is  in  the  nature  of  a  declare 
ation,  and  must  be  the  same  on- both  occasions.  Then  the  appeal 
to  the  county  Sessions  must  here  be  confined  to  the  original  iiiiaf^ 
ter  of  complaint  only.  —  Rule  absolute  for  a  mandamus^  to  hear 
the  appeal  on  the  first,  second,  fifth,  amd  sixth  grounds. 

X.  Of  certiorari. 

305.  Rex  v.  Utioxetert  E.  J\  5GA.  MSS.  —  Upon  great  deli-  A  poor's  rate 
beration  it  was  held,  that  a  certiorari  does  not  lie  to  .remove  the  cannot  be  re- 
poor's  rate  itself,  the  remedy  being  by  appeal  or  by  aption  when  a  ™o^®^  ^f  <*^ 
distress  is  taken  :  this  will  answer  all  the  ends  of  justice  in  coming  '^'^^  932. 
at  an  equal  rate:  whereas  if  the  rate  itself  should  be  sent  up,  2keLl]7. 
great  inconveniencies  to  the  poor  and  delays  will  follow.     It  was  pi.  97. 

also  adjudged,  thatt  be  rate  was  not  removeable,  being  only  evi'  ^  ^at*  ^  B. 

dence  of  an  assessment,  and  the  allowance  of  two  justices  a  minis"  ft?*  ^5^^^ 
.     .  ,       ^  •'  150.    SDougl. 

ienal  act.  ^„  Election-f 

143.  in  notes.  Foley,  S3.  Hard.  117.  —  And  see  Rex  v.  Lediard,  Sayer,  6.  and  Rex  v.  Lloyd, 
Odd.  309.  tliat  a  certiorari  will  not  lie  for  other  thin  judicial  acts. 

306.  Rex  y.  Justices  of  Shrewsbury,  E.  T.  7G.2.  S/r.  975.—   Forifapooiw 
Upon  appeal  to  the  Sessions  the  poor's  rate  was  quashed,  and  the  ^^  *^"|d  be 
Sessions  made  a  new  one. — Strange  moved  for  a,  certiorari  to   '^^^htbe 
remove  this  new  rate,  because  here  they  could  have  no  appeal,  Unprovided  for 
which  was  one  reason  given  in  the  case  of  Uttoxeter.     But  the  while  the  que». 
Court  said,  that  was  not  the  only  reason  they  went  upon,  and  tion  was  de- 
denied  the  cer//orflri The  Chief  Justice.     The  true  objection  P*"^'"8: 

against  a  certiorari  is,  that  if  poor's  rates  were  removeable,  the  272"  i  Sew! 
poor  might  be  starved  while  the  rates  were  depending  here  ;  and   (^  253. 
therefore  the  Court,  from   the  great  inconvenience  that  would  2  Keb.  246. 
attend  the  removal  of  rates,  have  refused  to  do  it,  and  no  instance   See  R«i  v. 

can  be  produced  that  such  }aL  certiorari  ever  stood. — The  rule  was   F»»*>er>  S«y- 
«.     «       '    ,  Rep.  160.  and 

discharged.  ^^  ^^  King, 

2  T.  R.  235.,  where,  for  the  same  reason,  the  Court  refused  to  grant  a  certiorari  to  remove  the  as- 
sessments of  the  land  tax, 

807.  But  a  certiorari  will  lie  to  remove  an  order  of  justices  of  But  a  certioron* 
the  peace,  &c.  even  in  cases  where  they  are  empowered  by  statute  ^*'^  ''®^°  ^' 
finally  to  hear  and  determine ;  for  the  Court  of  King's  Bench  JJ^tin^ 
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poor*!  nta.  ^^[^  *  saperinteiideiicy  over  all  eomts  of  an  inferior 
^lda^in!i48  y^^'*^^^^^'^^  ™>y  i'^  ^®  j^enitude  of  its  power  inr«d  a  cerHararit 
liLRiiy.469/  <niletB  resMined  by  the  express  negative  words  of  the  legiria- 
9HM.P.C.  ^^^  Therefore,  although  tne  4S  EUz.  c.2.  §6.  ordains,  that  the 
4oa»  justices  of  peace  in  their  Sessions  shall  take^soch  order  upon  the 

s  Jkarr.  1458,    mpeal  of  any  par^  i^;grieved  by  a  poor's  rate  as  to  them  shall  be 

thought  convenient,* and  the  same  to  eondude  and  bind  all  tlie 

parties ;  and  the  17  G.  ^  c  S8.  §  4w  directs  that  the  said  Justicei 

shall  receive  such  appeal,  and  hear  moA  finally  determme  tlie 

same;  yet  a  certiorari  to  remove  their  okdxrs  made  \hereon  will 

B8i9.Borouidi  ^^  (^)  ^  ^"^^  therefore  on  appeal  from  a  poor's  rate,  where  the 

of  Warwick,      Sessions  wdered  the  churcnwaordens  to  produce  the  books  at  so 

Mir,  pL  69«       adjourned  day,  before  which  a  certiorari  was  brought  to  remore 

that  order,  it  was  held  to  Ke,  though  the  appeal  was  dependiog ; 
else  the  order  must  be  obqred  before  the  validity  of  it  can  be 
determined* 

(a)  See  the  caies  upon  the  tubyect  of  Sptrroir,  S  T.  R.  196.  notes,  Calii» 

removing  order«  ofjuttkeh  voL  ii.  and  Knight,  3  T.  R.  R.  44S.   and  Ra  p. 

alao  Rei0.  Moreley,  S  Burr.  Rep.1042.  Jukes,  8  T.  R.  542. 
Rex  o.   Eaton,  2  T.  R.  89.     Rex  9, 
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OVER8KKB8     ACCOUNTS. 

I 

r.  The  Slatules  relating  to  Overseers*  Accounts, 
IL  Of  the  making  up^  Delivery  ^  and  Allowance. 

III.  Of  the  Appealy  and  Jurisdiction  of  the  Sessiofis, 

IV.  Of  the  Payment  of  the  Balance. 

I.  The  Statutes  relating  to  Overseers'  Accounts. 

See  Stats.  43  Eliz.  c.  2.  §  2. 4.     9  G.  1.  c.  7.  §  2.      17  G.  2 
c.  38.  §  1,  2,  3. 11.     41  G.  8.  c.  23.  §  9.    50  G.  3.  c.  49. 

II.  Of  the  making  up^  Delivery  ^  and  Allo^nance. 

308.  JfEX  V.  PeaAre,    M.  T.    15  Car.  2.    1  Keble,  574,  —  The  The  commit- 

churchwarden  was  committed  for  refusing  to  account  mentofan  orer- 

for  all  monies  received  and  disbursed  by  him,  and  for  such  things  "^^ fornot  ae* 

as  concerned  his  office;  but  upon  a  habeas  corpus  he  was  dis-  !^**Jf^!?II? 

charged;  for  if  he  be  committed  as  ovBRSEsm,  it  must  be  so  tobeovJvw? 
expressed  in   the   mittimus,   although   the  office  of  overseer  is 
annexed  to  tlie  office  of  churchtvarden,  for  the  justices  have  do 
power  over  him  as  churchwarden. 

509-   Case  of  the  Mayor  and  Churchwardens  of  Northampton,  The  commit- 

r.  T.2W.Sf  M.  Carth.  152. — The  mayor  committed  the  church-  n>ent  muitcon- 

wardens  for  refusing  to  account  before  him  (a).     The  commitment  *^^"*1*»  "thereto 

was  by  a  warrant  concluding,    "  until  they  be  duly  discharged  JJ^ghdli" 

^*  according  to  law  " — The  Court  held,  that  the  warrant  ought  H^unt." 

to  have  concluded,  "  there  to  remain  until  they  shall  account***  Cartb.  S91. 

There  is  a  difference  in  the  cases  where  a  man  is  committed  as  Comb.  d9a 

criminal,  or  for  contumacy  in  refusing,  as  in  this  casey  to  do  a  5jJ?*^*  ^^^ 

thing  required.  In  the  first  case,  the  commitment  must  be^  otr^sI 
''  until  discharged  according  to  law;"  but  in  the  latter  case, 
^'  until  he  comply  and  do  the  thing  required  of  him ;"  for  in  that 
case  he  shall  not  lie  till  the  Sessions,  but  shall  be  discharged  on 
performing  his  duty  ;  therefore  the  churchwardens  were  discharged 
by  rule  of  Court. 

310.  Rex  V.  Corrocke,    E.  T.    4  W.&M.  Shower,  395.  —  The  Tbecommii- 

defendant  was  committed  by  two  justices  of  the  peace  by  warrant,  ment. U  illegal 

reciting,  that  he,  being  an  overseer,  had  appeared  before  them,  and  »J  instate  that 

being  required  to  give  a  just  and  true  account  of  all  such  monies  ^i^tenSSred 

as  had  been  received  and  paid,  he  only  produced  an  account  in  although  the ac 

gross  of  his  receipts  and  payments,  and  refused  to  give  a  particular  count  was  not 

account,  or  to  produce  his  books  by  which  he  received  the  monies  satisfactory, 
on  rates  assessed,  &c.  and  also  a  particular  account  to  whom  he 

(a)  The  spiritual  court  may  compel  on  the  propriety  of  the  charges,  or  take 

churchwardens   to  deliver  in  their  ac-  any  steps  aAer  the  accounts  are  delivered 

counts ;  but  when  this  is  done  tlicrc  is  in,  the  superior  court  will  gnatprokibi' 

an  end  of  the  jurisdiction  of  that  court,  turn  even   after  sentence.      Leman  v. 

and  therefore  if  tlwy  proceed  to  decide  Goulty,  H.  T.  89  G. 3.  ST.U.%. 
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Under  the 
43£lis.  C.2. 
overseers  ac- 
counts are  to  be 
delivered  to  two 
jiuHceSt  and  not 
to  the  succeed" 
ing  overseers, 
5Mod.  179.420. 
6  Mod.  77.  97. 
Sdk.  484. 

Ilie  authority 
of  the  justices 
cannot  be  dele- 
gated. 

Overseer  not  to 
be  committed 
for  not  giving  ■ 
up  his  accounts 
within  the  year, 
nor  unless  it  be 
shown  that  he 
hath  not  ac- 
counted before 
any  other  jus- 
tices. 

Justices  cannot 
commit  over- 
seer for  an  ob- 
jectionable ac- 
count* 

A  mandamut   . 
will  He  i^ainst 
the  old  over- 
seers  to  compel 
them  to  deliver 
their  public 
books  and  pa- 
pers to  their 
Buccosors, 


JoMiccs  may 
fine  overseers. 

A  mand^iniiu 
to  8  wear  an  over- 
seer to  his  ac- 
counts accord- 
10  17G.2.  c.ns. 
^s  of  course. 


had  paid  such  money  charged  in  gross ;  therefore  they  believed 
such  an  account  to  be  no  account,  according  to  the  43  Eliz*  c.  2. ; 
and  the  said  defendant  having  refused  to  give  any  other  account, 
they  therefore  commit  him  till  he  shall  make  a  true  account  before 
them,  or  two  other  justices.  He  was  discharged  upon  habeas 
corpus,  because  the  justices  had  no  authority  to  commit  in  this 
manner  by  the  statute  43  Eliz.  c.  2.,  for  that  an  account  was  con- 
fessed to  nave  been  tendered,  &c. 

311.  Anon.  H.  T.  10  fV.  3  5/1/^.525.  — A  mandamus  wss 
granted  to  the  justices.of  peace  on  43  Eliz.  c.2.,  commanding  them 
to  compel  the  precedent  overseers  of  the  poor  of  the  parish  of  ^« 
to  come  to  an  account  with  the  present  overseers.  This  writ  was 
now  quashed.  First,  For  that  the  account  by  the  43  Eliz.  c  2.  §  . 
is  to  be  given  to  two  justices,  and  not  to  the  succeeding  overseers. 
Secondly,  Two  of  the  persons  named  in  the  writ,  whom  the 
justices  were  to  compel  to  come  to  account,  did  not  appear  to 
have,  been  overseers. 

312.  Rex  V.  Turnery  E.  T.  9  Ann.  Vin.  Abr.  4^15.— The  au- 
thority  of  the  justices  under  ^SEliz.  c.2.  §2.  in  stating  tbe 
overseers*  accounts  at  the  end  of  the  year  cannot  be  delegated  to 
any  other. 

313.  Rex  V.  Gibson,  E.  T.  1  G.  1.  Foley,  20.— The  defendant 
was  committed  to  Netogate  by  two  justices  for  not  giving  up  bu 
accounts.  It  was  objected,  that  it  appeared  to  be  a  commitment 
within  the  year,  and  that  the  act  43  Eliz.  c.  2.  does  not  direct  any 
commitment  till  after  the  year ;  and  also,  that  the  justices  an\j 
say  that  he  had  not  accounted  before  them,  whereas  he  might  have 
accounted  before  other  justices,  which  would  have  been  sufficient; 
and  both  objections  being  allowed,  he  was  discharged  upon  enter- 
ing into  a  recognizance  to  appear  at  the  next  Sessions  in  order  to 
account. 

314.  fValrond's  case,  Devon,  Lent  Assizes,  1719.  —  It  was 
resolved  by  King  C.  J.,  that  the  justices  cannot  commit  an 
overseer  for  bringing  in  an  account  to  which  they  object,  but 
that  they  ought  to  hear  it,  strike  out  what  is  amiss,  and  balance 
the  account. 

315.  Rex  v.  Bletshouo,  M.  T.  7  6?.  2.  Editor**  MSS.--A 
mandamus  had  been  moved  for  to  the  defendants,  who  were  over- 
seers of  the  parish  of  St,  G.,  to  deliver  up  all  the  public  books  and 
papers  in  their  custody  to  A,  B.  —  Page  J.  I  do  not  see  how  the 
poor  can  be  relieved  unless  the  succeeding  overseers  can  have  an 
opportunity  of  informing  themselves  how  the  money  raised  for 
their  relief  hath  been  disposed  of,  which  can  only  be  by  receiving 
the  accounts  of  their  predecessors  for  the  purposes  of  inspection. 
—  Probvn  and  Lee  J.  concurred,  and  the  rule  for  the  MANDAuas 
was  made  absolute. 

316.  Rex  V.  Sedgecold,  10  G.  2.  MSS, —  It  was  resolved, 
that  justices  may  Jine  overseers,  as  well  as  imprison  them,  for 
refusing  to  account. 

317.  RexY.  The  Justices  of  Middlesex,  H.T.  19G.2.  I  WUs* 
125.  —  Strange  moved  for  a  mandamus  to  be  directed  to  the 
justices  of  the  peace  to  swear  C,  late  overseer  of  the  poor  of  tbe 
parish  of  St.  A,,  to  the  truth  of  his  accounts,  upon  an  affidavit 
made  by  C.  that  he  had  delivered  in  an  account  to  the  justices, 
and  wai  ready  to  a^ear  to  the  truth  thereof,  according  to  tbs 
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statute  of  17  G.  2.  c.  S8.,  but  that  they  had  refused  to  swear  him  to 
it.  —  Wright  J.  This  Court  hath  two  jurisdictions  over  justices 
of  peace :  1st,  To  punish  and  restrain  them  when  they  exercise  a 
jurisdiction  which  they  have  not.  2dly,  To  compel  them  by  man- 
damus when  they  refuse  to  do  what  they  by  law  ought  to  do.  This 
motion  is  founded  on  the  statute  17  G.2.  c,  38. ,  which  requires  the 
justices  to  do  a  thing  which  they  have  refused  to  do.  If  the  See  Rex  r. 
justices  apprehend  that  this  statute  has  not  repealed  the  statute  S^^'  "'^^* 
4S  Eliz,  as  to  the  overseers'  accounts,  they  may  return  that  matter 
upon  the  mandamtiSy  and  then  they  will  have  the  judgment  of  the 
Court,  whether  they  are  obliged  to  swear  C.  before  he  has  ac- 
counted according  to  the  statute  43  Eiiz,  c,  2. ;  but  we  cannot 
refuse  to  grant  the  mandamus,  for  it  is  a  motion  of  course.  —  Den* 
NisoN  and  Foster  of  the  same  opinion,  that  it  was  a  motion  of 
course.  —  Mandamus  granted. 

S18.  Rex  V.  Clapkam,  T.  2\  24  &  25  G.  2.  1  fVils.  305.  —  A  man-  The  old  over- 
damns  was  granted  to  obUge  the  old  overseer  of  the  poor  to  "^^  •""•^  J***- 
deliver  over  the  books  of  the  poor's  rates  to  the  new  overseers  ;  ^^^  *^  ^'^^^   to 
for,  PER  CURIAM,  they  are  public  books,  and  ought  to  be  delivered  ^^  ^g^  q^^p. 
over  by  one  overseer  to  another,  that  all  the  parishioners  may  seem. 
have  access  to  them ;  and  the  overseer  and  churchwarden  for  the 
time  being  ought  to  have  the  custody  thereof. 

319.  Rex  V.  Goodcheap,  H.  T.  S5G.S.  6  T.  R.  159.  —  T.  W^.   Thcaccouatsof 
appealed  against  the  defendant's  accounts  as  overseer  of  the  poor  »"  oveneer 
of  the  parish  of  St,  M. ;  the  Sessions  amended  the  account,  aind  f{^"^^  ^**'d 
stated  the  following  case:  At  Easter  1788,  J.  G.  was  duly  ap-  of  the  yew; 
pointed  overseer,  at  Easter  in  the  several  years  1789,  1790,  and  for,  altbou^ 

1791,  he  was  again  appointed  one  of  the  overseers  of  the  parish,  the  same  person. 
and  continued  in  the  office  those  four  successive  years.    At  Easter  ^.  appointed 

1792,  E.  and  S.  were  appointed  overseers ;  and  S,  becoming  f J^J.^**^     • 
insolvent  about  three  weeks  after  his  appointment,  G,  was  again  years,  he  cannot 
appointed  in  his  room  for  the  remainder  of  the  year  ending  at  uiakcaratein 
Easter  1793.     S.  while  he  was  overseer  neither  paid  any  money  any  one  year  to 
for  the  use  of  the  poor  nor  made  any  rate.     During  the  four  first  rejmhurse  him- 
years,  beginning  at  Easter  1788  and  ending  bX  Easter  \192,  G.  did  „    n^du*^ 
not  make  out  any  account  as  overseer,  or  at  any  time  after  the  i„gany  preced- 
expiration  of  any  of  those  years,  pursuant  to  the  statute.     At  the  ing  yean.    See 
expiration  of  the  last  year,  ending  at  Easter  1793,  he  made  out  R^xd.  Mayor 
one  general  account,  as  overseer  for  the  four  successive  years,  ^^  Gloucester,  ^ 
ending  at  Easter  1792,  and  for  that  part  of  the  year  in  which  he  '"*^'  pl- 114. 
served  the  office  ending  at  Easter  1793;   which  account  was 

allowed  by  two  justices,  and  upon  that  allowance  a  balance  of  9/. 
Is.  \d.  appeared  to  be  due  to  the  defendant.  An  appeal  was 
lodged  at  the  Midsummer  sessions  1793,  beinff  the  next  sessions 
after  the  allowance  of  that  account,  and  was  adjourned  to  Michael- 
mas Sessions  following.  During  the  four  years  ending  at  Easter 
1792,  G.  expended  the  sum  of  232/.  and  9|rf.  for  the  use  of  the 
poor;  namely,  for  the  year  commencing  at  Easter  -1788,  84/.  18.?. 
l\^d,\  for  the  year  commencing  at  Easter  1789,  48/.  19*.  1^.; 
for  the  year  commencing  at  Easter  1790,  64/.  135.  4rf. ;  for  the 
year  commencing  at  Easter  1791,  33/.  9*.  ^d.  and  was  hot  reim- 
bursed the  same  or  any  part  thereof.  .  Four  rates  were  made  for 
the  relief  of  the  poor  previous  to  Easter  1792,  three  of  which 
were  quashed  upon  appeals,  and  the  other  was  confirmed  upon  an 
appeal,  but  omitted  to  be  collected  by  G.  on  account  ot  Vtc  t^V^ 
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being  informal.    Ader  the  defendant  was  appointed  an  overseer 
for  the  part  of  the  year  ending  at  Easter  1793,  two  ratcS  for  the 
relief  of  the  poor  were  made  and  collected  by  him,  namely,  one 
at  Si.  in  the  pound,  and  the  other,  at  5s.  in  the  pound,  out  of  which 
he  reimbursed  himself  the  money  he  expended  for  the  four  suc- 
cessive years  ending  at  Easter  1792,  and  the  remainder  of  the 
year  ending  at  Easter  1793,  by  charging  the  same  in  the  account 
appealed  to.    The  Sessions  determined  that  the  defendant  could 
not  legally  insert  in  his  account  the  expences  of  the  four  succes- 
sive years  ending  at  Easter  1792,  but  only  the  expences  of  the 
time  when  he  was  in  office  in  the  year  ending  at  Easter  1793,  and 
they  ordered  the  account  to  be  amended  accordingly.  —  Lord 
Kbnyon  C.  J.     As  to  the  law,  it  is  impossible  to  raise  a  doubt 
about  it ;  the  overseers  ought  not  to  include  in  their  accounts 
charges  for  several  years,  but  all  the  items  of  the  accounts  should 
be  confined  to  that  yeaf  when  the  accounts  are  directed  by  the 
act  to  be  passed ;  otherwise,  as  the  inhabitants  of  a  parish  are  a 
fluctuating  body,  the  present  inhabitants  would  be  burdened  with 
the  expences  of  their  predecessors.  —  Order  of  Sessions  con- 
firmed. 
Whewapwty        320.  Rex  Y.  Clear,  M.  T,  6G.4.  4.  B. 4*  C. 899.  —  A  rule  nisi 
i^v^mufto      ^^  ^^^^  obtained  for  a  mandamus  directed  to  the  defendants^ 
compel  church-  churchwardens  of  the  parish  of  J?.,  commanding  them  to  permit 
wardeoi  to  al-    «7.  Puttock,  an  inhabitant  of  the  parish  assessed  to  the  relief  of 
low  him  to  in-    the  poor,  from  time  to  time,  and  at  all  reasonable  times,  to  inspect 
spect  their  bc-    i\^q  accounts  of  the  churchwardens  and  overseers  of  the  poor  of 
inff  t^tbe^rec-  ^^^  ^^^  parish  for  the  years  ending  respectively  at  Lady^day  1821, 
turns  of  the     *  1822,  1823,  and  1824,  the  said  J,  P.  paying,  &c.  as  required  by 
17  0. 2.  c.  S8.    the  act.     The  affidavit  of  P.  stated  that  he  had  frequently  applied 
lie  roust  state      for  leave  to  inspect  the  accounts,  and  had  offered  to  pay  for  the 
some  special       same, 'but  haa  been  refused:   he  did  not,  however  state  any 
which  he  wishes  ^^^^^  ^^^  which  he  desired  to  make  the  inspection.  —  Batlbt  J* 
to  see  the  ac      '^^^  "g^^  of  inspection  given  by  the  17  G.2.C.  S8.  is  not  geneial 
counts.    It  is     but  for  the  remedy  of  the  evils  contemplated  by  the  statute.    The 
no  answer  to      applicant  should  therefore  have  shown  some  ground  for  desiring 
^  *PP"cation    ^^  inspect  the  books,  and  for  want  of  such  statement,  I  think  that 
imposes  a^pe^    ^^''  ''"^^  ^^^^  ^®  discharged.     It  is  no  answer  to  the  application 
nalty  upon  a       ^^^^  >"  &  subsequent  clause  a  penalty  is  imposed  that  is  not  given 
churchwarden     by  way  of  compensation  to  the  party  grieved,  but  it  is  imposed 
improperly  re-    for  the  relief  of  the  poor  and  to  punish  the  offender.  —  Holboyd  J- 
IS^oif  ^  ^"     In  Com.  Dig.  Mandamus  (A),  it  is  stated  that  the  writ  of  mamdA- 
spection.  ^^  jg  gfujjjgjj  ^^  prevent  failure  of  justice,  and  for  the  execution 

of  the  common  law,  or  of  a  statute,  or  of  the  King*8  charter,  but 
not  as  a  private  remedy  to  the  party.  The  applicant  not  having 
stated  the  grounds  upon  which  he  desires  to  inspect  the  boob, 
has  not  brought  himself  within  that  rule  for  granting  a  mandamus* 
His  right  as  a  parishioner  is  a  mere  private  right  for  which  the 
Court  will  not  grant  it.  The  penalty  mdeed  is  not  such  a  specific 
legal  remedy  as  would  prevent  our  interference,  but  inasmuch  as 
I  think  the  party  should  have  pointed  out  some  public  ground 
for  the  Court  to  proceed  upon,  and  has  not  done  so,  this  rnlo 
must  be  discharged.  —  Littledale  J.  concurred.  —  Rule  dis- 
charged. 
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IIL  Of  the  Appeal  and  Jurisdiction  of  the  Sessions. 
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321.  Moulstoortk's  case.    T.  T.  5  W.  St  M.,  Comb.  287.  —  An  The  Smmom 
0¥eneer  charged  the  parish  with  3/.  for  putting  out  an  apprentice,  ^^^"^^|^ 
and  his  occounts  were  allowed  by  two  justices ;  but,  in  fact,  Uie  ^E^'   ^Jj! 
afiprentice  nerer  was  put  out.    Upon  complaint  to  the  Sessions,  aoommt^  aider 
they  ordered  that  the  late  overseer  should  repay  the  money  so  the  oveimra  to 
fraudulently  obtained,  with  costs,  &c.  —  Eyrb  J.     This  order  refund  moniM 
camnot  be  maintained :  the  Sessions  have  no  jurisdiction ;  but  *?f"]°Pf^^ 
there  may  be  another  remedy  by  indictment.  chaqpsd. 

322.  Rex  v.  Hedges,  M.  T.  4  Ann.  2  Salk.  533.—  Upon  appeal  to  But  tiny  nsj 
the  parish  from  the  allowance  of  overseers'  accounts,  the  justices  onkr  the  ovciw 
at  the  Sessions,  if  they  see  reason,  may  disallow  the  accounts  of  Men  to  pmr 
the  overseers,  and  order  them  to  pay  a  certain  sum  over,  which  ?^^  *"*-™,« 
they  judge  to  be  in  their  hands ;  but  if  they  refuse  to  do  so,  they  to"J2iirtobr" 
cannot  imprison  them  directly,  but  must,  agreeably  to  the  43  Elix.  jue^  £Uk.5<5. 
c  2.  §  4.,  levy  the  arrears  by  distress  and  sale,  and  in  default  of  dis-  6  Mod.7T.97. 
tress  commit  him ;  for  the  justices  in  Sessions  must  execute  their 
judgment  in  the  same  manner  as  the  two  justices  must  do. 

323.  Rex  v.  Townsend,  H.  T.  10  Ann.  Editor's  M5S.— The  Ornsyrefcr 
defendants  having  been  appointed  overseers,  laid  their  accounts  theaccoantt 
before  two  justices  of  the  peace,  but  before  the  said  two  justices  ^?^^^'^  ^^^ 
had  either  allowed  or  disallowed  the  said  accounts,  or  had  in  any  ybSmtflywwif 
manner  proceeded  to  examine  tliem,  the  defendants  laid  the  niba^Z 
said  accounts  before  two  other  justices,  who  immediately  allowed  though  they 
them.    On  an  appeal  against  these  accounts,  the  Sessions  ordered  h*^  heen  al- 
the  defWidants  to  account  before  the  two  first  justices.    On  a  I^J^^^*^*^ 
motion  to  quash  this  order  of  Sessions,  it  was  contended  that  the  sl'^^viiMr 
Sessions  have  only  power  to  determine  the  dispute  finally,  so  that  417/         * 
if  the  allowance  of  these  accounts  had  not  been  good,  they  ^ould 

either  have  set  tiiem  totally  aside,  or  have  conwned  so  much  of 
them  as  was  good  and  set  aside  the  rest ;  but  that  here  they  had 
only  referred  the  oveiaeers  back  to  the  two  first  justices,  without  as- 
signing any  error  or  faiUt  in  the  allowance  by  the  other  two  jus- 
tice!.—  Parker  C.J.  By  the  43JS/».e.2.  the  overseers  liave 
four  days  after  their  year  to  apply  to  any  justice  they  please  to 
pass  their  accounts,  and  within  which  time  they  cannot  be  sum- 
moned before  any  justice ;  but  when  the  accounts  are  once  laid 
before  any  justice,  either  by  themselves  or  by  the  parish  after 
these  four  days,  no  other  justices  can  then  meddQe  with  them,  and 
if  they  do,  any  allowance  or  disallowance  by  such  justices  is  void. 
Hie  words  of  the  43  Eliz.  c.  2.  i  4.  are,  that  the  Sessions  **  shall  See  176. 9. 
**  make  such  order  therein  as  to  them  shall  be  thought  conveni-  c.38. 1.4 
*'  ent;"  and  therefore  they  need  not  finally  determine  the  dispute ; 
and  the  reason  is  plain,  for  they  cannot  allow  the  accounts  them- 
selves, and  therefore  it  is  necessary  that  they  should  remit  them 
with  their  observations  to  those  that  had  the  just  cogniaanoe. 
They  do  not,  by  doing  this,  delegate  any  authority  to  such  justices, 
but  only  desire  them  to  execute  their  own  authority ;  and  there- 
finre  it  differs  from  the  case  where  the  Sessions  refer  any  thing  and 
gire  an  authority  to  the  referee.  This  indeed  they  cannot  do ; 
bat  here  the  Sessions  could  not  take  it  out  of  the  hands  of  the 
first  justices ;  and  if  such  justices  make  an  unreasonable  4tlay  in 
passmg  the  accounts,  the  party  may  apply  to  this'CouYt.WhtMt^ 
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The  time  of 
appeal  was  un- 
litntted  by  the 
4S  Eliz.       See 
Rex  V.  Jiuticet 
of  Berkshire^ 
pott,  pi.  S27. 

On  appeal  to 
the  SeflMon, 
oreraeen*  ac- 
counts must 
appear  on  the . 
face  ofiJte  order 
to  have  pre-, 
vipuslj  been 
before  two  jus- 
tices under 
43£Uz.c.2  §2. 
(a)  See  Ret  v. 
St.  Chad  In 
Shrewsbuiy* 

(0  Sam.  471.   . 


(c)  Sed  Tide 
17  G.  2.  C.38. 
§  7.     Rex  tf. 
Coode,  ante, 
pi  290.    Rex  v. 
Micklefield, 
ante,  pi.  291. 
and  Rex  v,  At- 
kins, oTite, 
pi.  293. 


them,  which  h  his  only  remedy. — The  oriiery however,  wasquashed, 
because  it  was  stated  to  have  been  made  upon  the  hearing  of  <S.; 
one  of  the  justices,  and  did  not  state  -that  the  parties  had  been 
heard ;  and  it  was  agreed  that  two  justices,  none  of  the  four  before 
concerned,  should  be  named  by  the  Court  to  audit  the  accounls.  ^ 

824u  Hex  v.  Bowin,  E.T.  5  G.J.  Sett.  Poor,  111.  — The  de- 
fendant was  overseer,  and,  several  years  after  his  accounts  had 
been  allowed  and  confirmed,  the  parish  appealed  against  his 
accounts.  —  P£r  Curia  :  The  statute  being  silent  as  to  the  time, 
the  parish  may  appeal  at  any  time. 

325.  Rexv.  Bartlett,  T.  T.  IG.  2. —The  Sesuons  ordered  that  the 
several  sums,  amounting  in  the  whole  to  ,  be  struck  out  of 

the  disbursements;  and  that  B*  and  Z>.,  late  churchwardens  and 
overseers,  do  pay  to  the  present  overseers  11/.  5s*  First  excep- 
tion, l*he  appeal  was  lodged  at  a  former  Sessions ;  and  as  it  doe* 
not  appear  when  they  were  held,  it  might  be  an  illegal  day  («), 
and  the  Court  will  not  intend  that  the  Sessions  were  held  on  a 
right  day,  unless  that  appears.  Second  exception.  It  does  not 
appear  that  the  appeal  was  adjourned ;  and  if  not,  the  justices 
cannot  proceed  de  novo,  every  new  Sessions  being  in  nature  of  t 
new  court*  Third  exception :  The  disbursements  of  the  church- 
wardens are  not  a  proper  subject  of  enquiry  at  Sessions  :  but  taking 
them  as  overseers,  they  ought  first  to  have  gone  before  two  jii8« 
tices  of  4he  peace  (b) :  they  cannot  begin  at  the  Sessions  by 
43  Eliz*  c,  2.  Fourth  exception  :  '1  he  order  is  on  two  persooSf 
when  a  payment  by  any  one  would  have  been  sufficient.  FifUi 
exception  :  The  act  says,  the  churchwardens  and  overseers  are  to 
pay  to  the  succeeding  overseers ;  but  here  the  overseers  for  17S1 
are  passed  over.  Sixth  exception :  The  subject-matter  is  by  no 
ipeans  inquirable  at  the  Sessions ;  this  money  arising  out  o(  the 
parish  stock,  application  should  have  been  made  in  Chancefjibr 
ii  commission  of  charitable  uses,  it  not  appearing  that  all  this  ttock 
was  levied  by  a  tax  under  ^S  Eliz.  c.2«  —  On  the  other  side 
Fazakbrly  :  First,  The  parties  may  appeal  to  any  Sessions,  and 
are  not  confined  to  the  next  (c) ;  therefore  all  that  strictness  is  not 
necessary,  as  when  the  appeal  can  be  only  in  the  next.  It  is  piaiit 
here  was  a  Sessions,  and  it  is  the  express  allegation  of  the  order 
that  there  was  a  Sessions.  Secondly,  The  adjournment  did  noC 
appear:  indeed,  when  there  would  be  ia  discontinuaDce»itis  neces<* 
sary  to  state  a  regular  adjournment ;  but  here  the  justices  are  not 
hound  to  determine  at  the  next  Sessions.  Thirdly,  churchwardens 
ace  made  overseers  by  43  Eliz.  c.  2.  ^  6.,  and  as  to  the  going  before 
two  justices,  it  is  to  be  presumed  they  did*  Besides,  the  43  £^ 
c.  2.  §  6«  gives  an  appeal  fronA  an  act  done,  be  it  by  the  church-^ 
^yardens  or  other  persons,  or  by  the  said  justices ;  so  that  being  in 
the  disjunctive,  there  is  no  need  of  going  before  two  justices  at  alL 
Fjourthly,  The  order  must  be  made  to  all ;  for  all  constitute  hot 
one  officer,  and  payment  to  one  is  payment  to  all ;  and  as  to  the 
persons  to  pay,  they,  are  all  jointly  required,  and  the  payment  by 
one  is  a  discharge  of  all,  and  therefore  the  order  is  proper  upon 
them  all.  It  is  every  day's  practice  to  give  judgment  against  all 
jointly.  Fifthly,  I  agree  they  ought  to  have  paid  (o  the  next  suc- 
ceeding overseers  ;.  but  as  they  have  not  done  their  duty  till  the 
trust  is  determined,  they  ought  to  pay  it  to  the  next.  Sixthly^  It 
does  not  ap\»eaT  thexe  is  any  parish  stock  besides,  what  arises  frein 
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4SEiiz»  c.  2.;  and  the  Court  will  not  presume  there  is.  — Lorb 
HAiiDwicKE  C.  J.  All  the  exceptions  but  one  have  received  an* 
swersy  viz.  that  touching  the  jurisdiction  of  justices  at  the  Sessions, 
as  to  the  continuances ;  and  I  do  not  think  that  the  justices  are 
bound  to  make  formal  entries  of  them.  As  to  the  holding  of  the 
former  Sessions,  we  are  not  to  presume  it  to  be  held  at  a  wrong 
day ;  and  it  is  well  enough  to  say,  that  it  was  done  at  the  last 
General  Quarter  Sessions,  and  if  you  had  any  objection  you  might 
have  removed  the  former  order ;  it  is  like  the  case  of  exception  to 
the  recitals  of  original  writs,  which  cannot  be  taken  advantage  of 
unless  the  original  is  returned  by  certiorari*  As  to  the  payment 
:bj  and  to  all,  it  is  well  enough  :  as  to  the  succeeding  overseers, 
that  too  is  not  amiss.  As  to  ^he  sixth  exception,  it  is  answered  ; 
but  I  am  not  satisfied  as  to  the  not  going  before  two  justices  at 
^rst :  the  words  must  be  taken  respectively  and  distributively, 
^therefore  it  should  be  shown  the  matter  had  been  originally  before 
two  justices ;  all  that  is  here  said  is,  that  it  is  an  appeal  irom  the 
disbursements,  and  from  the  allowance  thereof;  but  it  does  not 
appear  where  allowed,  nor  does  the  word  **  allowance''  sufficiently 
show  it  to  have  been  before  two  justices,  as  Mr.  Noel  contends.  — * 
Page  J.  Whenever  an  act  gives  an  appeal,  you  cannot  come  to 
the  Sessions  first.  The  question  is,  therefore.  Whether  that  is  sup- 
plied by  the  single  word  ''allowance?"  It  may  be  an  allowance 
$y  the  parish  ;  so  that  it  does  not  necessarily  import  the  allowance 
of  two  justices,,  to  whom  you  must  go  before  you  can  go  to  the 
Sessions.  —  Lee  J.  I  should  be  glad  to  look  into  4>3  Eliz.  c.  2.  If 
going  before  two  justices  is  necessary,  then  to  appeal  without 
going  before  them  is  ill ;  but  it  is  not  very  clear  with  regard  to 
the  jurisdiction  of  the  two  justices*  There  is  a  recital  of  an  allow- 
once;  now  Mr.  NoeV^  case  (a)  is  of  an  improper  allowance,. which  (<0  Rex  v. 
\b  no  allowance  of  the  justices.— 'Afterwards  Lord  Haudwickb  Hedges, onir^  ■ 
delivered  the  opinion  of  the  Court,  that  this  matter  ought  to  have  P^*^^^  ' 

come  to  the  Quarter  Sessions  by  appeal  from  two  justices^  and 
that  the  Quarter  Sessions  cannot  take  it  up  originally.     If  author  See2Scr.983. 
tity  be  given  to  two  justices  to  do  an  act,  and  no  appeal  is  given^ 
Iben  it  may  commence  at  Sessions ;  but  if  an  appeal  be  given, 
then  it  cannot  be  begun  at  Sessions. 

326.  Rex  v.  Whilear^  M.  T.  3  G.  3.  3  Burr.  1365.  —  An  original  l^  also  a  pra-  . 
order  was  made  at  the  Quarter  Sessions,  purporting  to  be  an  order  vious  applies- 
made  upon  the  appeal  of  the  present  overseers,  directing   their  **.®"  ^  twojui^ 
predecessors,  the  late  overseers,  to  pay  over  to  the  appellants,  the  '"*'  on"uie*" 
present  overseers,  the  balance  of  their  accounts,  which  accounts  iiG.2.  cSS. 
were  settled  and  balanced  by  the  said  order  of  Sessions.     Excep-  S.C.  l  Black, 
tion  was  now  taken  to  the  jurisdiction  of  the  Sessions  to  make  an  Rep*  895. 
order  upon  the  late  overseers  to  pay  over  money  to  their  succes-  ' 
sors  by  an  original  order  in  the  first  instance,  without  any  previous 
)ipplication  having  been  made  to  two  justices,  pursuant  to  the  di- 
rections of  the  43  Eliz.  c.  S.  §  4>.  6.    To  this  it  was  answered  by 
the  counsel  who  attempted  to  support  the  order,  that  this  order 
was  not  made  upon  the  4:SEliz,  c.  2.,  but  upon  the  17  G.  2.  c.38. 
f  4.     But  to  this  it  was  replied,  that  the  statute  of  17  G.  2.  c.  38. 
does  not  give  power  to  apply  to  the  Sessions  per  saliunt,  to  make 
such  an  order  as  this ;  but  that  the  previous  application  to  two 
justices  remains  as  necessary  as  before.  —  The  Court  was  of  the 
same  opinion,  and  that  the  17  G.  2.  r.38.  made  no  alteratvQU  m 
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The  appeal 
against  the  al- 
lowance of  over- 
seen* accounts 
under  the 
17G.8.  C.S8. 
must  be  to  tiie 
nett 


ObjeotUm  tnay 
be  made  to 


counts  before 
appeal ;  for  the 
inhabitants  are 
aggrieved  as 
soon  as  the 
money  is  as- 


S.CCald.  5Q7. 


Where  over- 
seers* .accounts 
were  not  allow- 
ed until  the  last 
day,  when  an 
effectual  notice 
of  appeal  to  the 
then  next  Ses- 
sions could  have 


this  respect^  but  had  quite  another  view.  —  The  order  was 
quashed. 

S27-  Rex  V.  Justices  of  Berkshire^  H.T.  10  G.  S.  —  Rule  for  a 
mandamus  to  the  justices  of  BerkSf  to  proceed  in  an  appeal  against 
the  accounts  of  A,  Z?^  late  overseer  of  the  parish  of  C.  The 
appeal  was  by  A.  the  present  overseer,  for  himself  and  the  rest  of 
the  parish.  The  question  upon  showing  cause  was,  Whether  an 
appeal  from  an  overseer's  account,  verified  and-  allowed  according 
io  the  directions  of  the  17  G.  2.  c,  38.  must  be  to  the  next  Sessiom 
after  the  allowance,  or  may  be  to  any  subsequent  Sessions  ?  But 
it  appeared  from  the  afficbvits,  that  the  late  overseer  A,  B*  had 
been  very  severely  treated  by  the  justice  upon  whose  affidavit  this 
rule  had  been  granted ;  he  had  been  committed  by  him  for  not 
accounting  according  to  the  statute ;  and  when  it  appeared  tbtt 
his  accounts  had  been  allowed  by  another  justice  before  this  com- 
mitment, an  appeal  was  lodged,  &c.  —  Lord  Mansfield  said,  he 
had  seldom  seen  a  case  of  greater  oppression  ;  and  having  stated 
the  affidavits  to  prove  it,  observed,  that  this  rule  was  obtained 
upon  the  affidavit  of  Edmond  Cooky  the  very  person  who  committed 
the  overseer  for  not  accounting  according  to  the  directions  of 
17  6. 2.  (%  38. ;  and  therefore  he  shall  not  be  permitted  to  say,  that 
the  appeal  may  be  on  the  43  Eliz.  c.  2.  On  account  of  the  grois 
oppression,  the  rule  ought  to  be  discharged  with  costs.  —  Yatxs  J. 
This  was  no  account  at  all  under  the  43  £/iz.  c.  2. ;  and  therefore, 
if  the  (parish  thought  proper  to  proceed  against  the  overseer  upon 
that  statute,  -ihey  should  not  have  appealed,  but  should  have  pro- 
ceeded against  him  as  for  not  accounting.  I  am  very  clear  that 
the  appeal  should  have  been  to  the  next  Sessions,  (a)  —  Willes  J. 
of  the  same  opinion.  —  Rule  discharged  with  costs. 

828.  Remy.  MickUfield^  H.  T.  25  G.  3.  Editor's  MSS.  — The 
Sessions,  on  appeal,  quashed  a  poor's  rate  assessed  for  the  purpose 
of  reimbursing  overseers  for  the  expence  of  law  proceedings.  On 
a  case  reserved  for  the  opinion  of  the  Court  of  King's  Bench  a 
preliminary  objection  was  made,  that  this  was  not  the  proper  stage 
for  the  appellants  to  make  their  opposition,  but  that  they  should 
have  waited  and  appealed  against  the  overseers'  accounts. —  The 
Court  agreed  the  objection  might  have  been  taken  to  the  over- 
seers' accounts,  but  that  it  was  also  proper  now,  for  that  the  inha- 
bitants were  aggrieved  as  soon  as  the  money  was  improperly  as- 
sessed upon  them,  without  waiting  till  it  was  raised  and  expended. 
But  the  order  of  Sessions  was  quashed,  because  the  appeal  was 
not  to  the  next  Sessions  subsequent  to  the  publication  of  the  rate. 

329.  Rex  v.  Justices  of  Dorsetshire,  H.  T.  52  G.  8.  15  East^ 
200.  —  C.  obtained  a  rule  in  the  last  term,  for  a  mandamus  to 
the  defendants,  commanding  them  to  enter  continuances  to  the 
then  next  General  Quarter  Sessions,  upon  the  appeal  of  C.  D.^ 
against  the  allowance  of  the  account  of  W.  G.,  as  overseer  of 
the  poor  of  the  parish  of  H.  T*,  in  S.,  and  at  such  Sessions  to 
hear  and  determine  the  matter  of  the  said  appeal.     The  rule  was 

(a)  See  the  cases  of  Rex  v.  Coode,  rate ;  and  as  the  appeal  against  an  al- 

anU,  pi.  290.  Rex  v.  Micklefield,  ante,  lowance  of  overseen'  account  is  given 

p].291 .  and  Rex  v.  Atkins,  arUe,  pi.  293.  by  the  same  clauses  of  the  two  acts,  the 

wliere  it  is  now  settled,  that  an  appeal  Editor  presumes  the  decision  on  the 

against  a  ;H}or*<  rate  mnst  bo  to  the  Ses-  former  will  govern  the  latter  subject 
sions  next  afler  the  publication  of  the 
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obtained  on  the  afiidavit'nf  C.  D.,  which  stated  the  appk>iiitnient  been  given, and 
of  G.  and  B.^  as  overseers  in  1810;  that  soon  after  Ma^  1811^  itaidnotappear 
when  they  ceased  to  be  overseers;  the  account  of  G/s  receipts  ^'••"Jh^party 
and  payments,  as  overseer,  was  submitted  to  the  magistrates  of  ^2j!|''*f  ^^ 
S.,  at  their  special  Sessions  holden  for  that  purpose,  for  their  allowance: 
allowance  of  the  same,  when  C.  Z).  objected  to  certain  items  in  Held,  that  a 
that  account,  and  stated,  that  if  they  were  allowed,  he  should  notice  of  appeal 
appeal  against  the  allowance;  and  thereupon  the  justices  refused  tothenextiub- 
the  allowance  of  the  said  account,  but  did  not  strike  out  the  ^^"^'fo^-rf, 
items  objected  to,  alleging  that  the  stat.  50  G.  3.  c  49.  was  not  ^"^^"ull 
imperative  upon  them,  but  only  authorized  them  to  examine  the  notice  of  appeal 
accounts   of  overseers  if  they  thought  proper.      That   on  the  dien  next  Sea- 
8th  of  Juij^  last,  and  not  before,  the  said  account  was  verified  on  *^o"l**  ^  g»^«n» 
the  oath  of  G.  before  two  magistrates  of  the  borough,  and  by  *^*  ^^' 
them  allowed ;  and  that  the  said  8th  of  July  was  the  last  day 
permitted  by  the  practice  of  the  Sessions  for  giving  notice  of  ap« 
lieals  to  the  then  next  Sessions,  which  were  holden  in  the  same 
month  of  July  ;  and  that  the  items  objected  to  still  remaining  in 
tlie  account,  B.  gave  notice  of  appeal  against  such  account  and 
allowance  to  the  next  subsequent  Sessions,  holden  on  the  8th  of 
October;  at  which   Sessions  of  justices,  conceiving  that  the  de- 
ponent ought  to  have  appealed  at  the  former  Sessions,  dismissed  the 
appeal  on  that  account. — Against  the  rule  it  was  contended,  1st, 
That  Stat.  17  G.  2.  c,  38.  §  3.  limited  the  time  of  appeal  to  the  next 
Sessions,  and  was,  in  this  respect,  a  repeal  of  the  stat.  43  Eliz. 
c.  2.  $  6-,  which  gave  an  appeal  without  any  such  limitation ;  and, 
2dly,  That  the  appellant  should  have  entered  and  tried,  or  at 
least  have  entered  and  respited  his  appeal  at  the  Midsummer  Ses« 
sions,  and  cited  Rex  v.  Coode  (a),  Rex  v.  Micklefield  (&)»  Res  v.  (a)Anie,p\.290. 
Atkins  (c),  and  Rex  v.  Justices  of  Berks,  (d)  —  C.  in  support  of  the  (6}^ai(r,pL29l. 
rule  maintained,  1st.  That  the  time  for  appealing  in  this  case  ic\Afae^,29% 
was  not  restricted  by  stat.  17  G.  2.,  to  tlie  next  Sessions,  on  which  \  ' 

point  he  relied  on  Rex  v.  Ashbumham,  (e)    2  NoL  Poor  LaWy  2rf  (eW,|J^^ 
Edit*  221.  as  decisive;  and,  2dly,  That  the  Michaelmas  Sessions  * 

were  in  this  case  the  next  Sessions,  the  next  Sessions  meaning,  as 
stated  in  Rex  v.  Coode,  the  next  possible  Sessions.  — *  Lord 
Ellenborough  C.  J.  It  seems  to  the  Court,  that  in  every  view 
of  the  case  the  mandamus  should  go ;  whether  this  be  a  proceed- 
ing under  the  stat.  ^^Eliz.  or  under  the  stat.  17  G.  2.;  for,  sup- 
posing it  to  be  under  the  stat.  17  G.  2.,  and  supposing  that  statute 
ID  this  respect  to  have  repealed  the  stat.  43  Eliz.  (which,  from  the 
cases  cited,  seems  by  no  means  to  be  settled)  still,  under  the  cir- 
cumstances of  this  case,  wethink  the  July  Sessions  could  not  be 
considered  the  next  Sessions  for  the  purpose  of  appealing ;  for  the 
allowance  by  the  justices  was  on  the  8th  of  July^  the  last  dav 
when  any  effectual  notice  of  appeal  could  have  been  given ;  and  it 
does  not  appear  when  the  appellant  had  any  notice  of  such  allow- 
ance ;  and  the  transaction  seems  to  carry  with  it  marks  of  design 
to  defeat  the  appeal. — Mandamus  granted. 

S30.  icj/er  s  case,    M.  T.   53  G.  3.    16jBfl**,374.  —  C  moved  The  50  G.  3. 
for  a  habeas  corpus  on  the  behalf  of  IV*  L.^  late  overseer  of  the  c.49.  wbidi  re- 
poor  of  the  parish  of  P.,  who  was  detained  in  custody,  under  quires  the 
a  warrant  of  commitment  signed  by  two  justices,  for  not  deliver-  ^^un*^"^"* 

I  •  ^     ^      ai-  1'  'au*     1^    1  andoverieewto 

mg  m  his  accounts  to  the  succeeding  overseers,  within  14  days  HuUmit  theU  «&. 
from  the  time  of  their  appointment.     The  warrant  of  cominVua&tA.  cc^xxwxs^vc^vh^ 
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justices  M  Spe.  recited  the  appointment  of  i^.  as  one  of  the  overeeerSy  and  sub- 
eUl  Sessions,  sequent  appointment  of  two  persons  to  succeed  him  in  that  officei 
*^i^  ^^T  *™  recited  also  the  17  G.  2.  c,  88. ,  whereby  churchwardens  and 
twrnda^s^"*^'  overseers  are  directed,  within  14  days  from  the  appouitment of 
pointed  by  the  their  successors,  to  deliver  in  to  their  successors  a  just,  true,  and 
17G.2.  C.S8.  perfect  account,  &c.  to  be  verified  by  oath,  &c.,  and  that  it  had 
for  delivering  in  been  duly  proved  before  them  the  justices,  that  L,  had  refused  to 
the  said  ac-  make  and  yield  up  to  his  successors  such  account  as  aforesaid, 
i^cceedine  ^  ^Uhin  the  time  therein  before^mentioned^  and  limited  or  appointed 
overteentiAiioi  for  that  purpose;  and  then  went  on  to  direct  that  L*  should  be 
usubstituu'onin  taken  into  custody,  and  detained  until  he  should  make  and  yield 
lieu  of  that  pro*  up  such  account  verified  as  aforesaid. — It  was  contended,  that 
'""g^J"  h^  is  ^^®  ^^  ^*  ^'  ^'  *^"  "^^^^^  directs  the  accounts  to  be  submitted  to 
cumulative"*  **  ^^®  justices,  at  a  Special  Sessions,  within  the  14  days  appointed 
and  if  the  over-  by  the  former  act,  was  substituted  in  the  place  of  the  obligation 
seer  refuse  to  to  deliver  them  over  to  the  succeeding  overseers.  By  the  50  G.S. 
deliver  in  such  the  overseers  who  refuse  or  neglect  to  submit  their  accounts  to 
•"^**"^  ***  ^®  the  justices,  are  made  liable  to  be  committed  ;  if,  therefore,  they 
^flo«l"£i*»hin  have  14  days  allowed  them  for  lubmittine:  their  accounts  to  the 

orerseers  witnin    ,       .  J  .      ,       .  /^.        •    .     •  i  !• 

the  fourteen       justices,  how  can  they  be  re€{Ulred  withm  that  time  to  deliver 
days,  he  may      them  over  to  the  succeeding  overseers  ?     The  duty  imposed  by 
be  committed      one  act  is  inconsistent  with  and  would  interfere  with  the  other. 
fol-lud^refSS    —^^^^  Ellenborough  C.J.     The  provision  in  the  50 G. 8. 
^^^    ^       '  seems  rather  to  apply  to  the  manner  of  examining  the  accounts 
when  yielded,  leavmg  the  accounts  still,  as  before,  to  be  deliver* 
ed  over  to  the  succeeding  overseers ;  but  they  are  also  within  the 
14  days  to  be  submitted  to  the  justices  for  examination.    An 
ulterior  means  is  afforded  of  investigating  them  before  the  jus* 
tices,  the  act  only  means  that  they  shall  be  exhibited  to  the 
justices;  it  is,  therefore,  for  a  different  object.     It  is  very  ex- 
pedient,   that  the  succeeding   overseers    should    have   the  ac* 
counts  delivered  in  to  them  immediately  from  the  former  over- 
seers,  which   is  the  object  of  the  17G.  2. ;   then  the  50  G.  5. 
directs  that  the  account,  so  to  be  delivered,  shall  be  submitted  to 
the  justices  to  be  examined  and  approved  by  them  ;  that,  there- 
fore,  is  manifestly  cumulative.  —  Le  Blanc  J.     The  church- 
wardens and  overseers  are  to  deliver  in  to  the  succeeding  over- 
seers their  accounts,  verified  on  oath  before  one  or  more  justices, 
who  are  to  sign  and  attest  the  same ;  that  is  protided  for  by  the 
17  G.  2.     By  the  subsequent  act  the  accounts  are  to  be  submitted 
to  two  or  more  justices  at  a  Special  Sessions ;  and  the  power  is 
given  tliem  to  examine  and  approve  such  accounts,  and  they  are 
required  to  signify  their  approbation  of  them  under  their  hands^ 
and  then  to  sign  and  attest  as  directed  by  the  former  act.    This 
provision  ,  therefore,  is  perfectly  consistent  with  the  provision  in 
the  former  act.  —  Rule  refused. 
The  Court  will       331.     Rex  v.  James,    H.  T.  54  G.  3.    2  M.  ^  S.  321.  — A 
^^nremo-  rule  nisi  wQs  obtained  in  the  last  term  for  quashing  an  order 
of  SesSonTaT-    ®^  Sessions,  allowing  the  accounts  of  the  overseers  of  the  poi>  of 
lowing  over-       the  parish  of  C,  upon- appeal  against  them  by  the  defendant!/ at 
seers'  accounts,  the  last  Sessions.    The  order  of  Sessions  was  upon  the  face  of  it 
which  is  good     general,  allowing  the  said  occounts,  and  dismissing  the  appeal, 
uponthefiujeof  and  farther  ordering  that  the  appellants  should  pay  to  the  over- 

'm^uTtheL    *^^*  *^-  ^®*^-    '^^^  defendants,  in  their  affidavit,  on  which  the 

rule  was  obtained,  d\sc\o»ed  saveral  grounds  of  objection  to  these 
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accounts,  that  they  contained  charges  of  sums  in  gross  as  monthltr  acooonta  upoa 

payments,  without  stating  the  several  items  of  expenditure  which  •ffidants, 

made  up  the  gross  amount,  that  they  contained  a  charge  for  a 

salary  to  one  of  the  overseers,  «%c.   And  now  the  rule  coming  on, 

^^LENBOROUGH  C  J.  intcrposed  by  inquiring  if  there  was  any 

objection  to  the  order  upon  the  face  of  it ;  for  otherwise  the 

Court  would  not  go  into  the  overseers'  accounts  upon  affidavit. 

The  Sessions  was  the  proper  forum  for  deciding  such  matters ; 

the  time  of  the  Court  would  otherwise  be  absorbed  in  taking  pa* 

rish  accounts.    If  there  is  likely  to  be  a  defect  of  justice,  the 

remedy  must  be  by  application  to  the  legislature,  for  the  Court 

cannot  enlarge  the  limits  of  its  jurisdiction  in  order  to  supply  a 

remedy.     The  Sessions  have  jurisdiction  over  these  matters ;  if, 

on  the  removal  of  tlie  record  by  certiorari^  it  had  appeared  to  be 

erroneous,   this   Court  would  then   have  acted   upon   it.  —  Le 

Blanc  J.     In  cases  upon  orders  of  removal,  this  Court  does  not 

bear  affidavits  of  what  passed  at  the  Sessions,  but  we  act  upon 

the  case  sent  to  us.  —  Bayley  J.    The  object  of  the  affidavits  in 

Rex   V.  Great  Marloxv(a)y  was   to  show  that  the  magistrates,  (a)Jntetpi,l4^ 

who  made  the  appointment,   acted  without  jurisdiction.  —  Rule 

discharged. 

332.  Rex  v.  Gli/de,  H.  T.  54  G.  3.    2  Af.  4*  S.  323.  —  Upon  a  Oveneerecan. 
rule  to  show  cause,  why  an  order  of  Sessions,  confirming  the  ac-  "o^  charge  in 
counts  of  y.  H.  and  others,  late  churchwardens  and  overseers  of  Jf>«»' •^counts 
iS«,. should  not  be  quashed,  the  order  in  question  appeared  to  be  MVsaUry  to* 
as  follows :  upon  the  appeal  of «/.  G.  against  the  accounts  of  J.  //•  one  of  the  over- 
and  G.  H.  late  churchwardens,  and   T.  Af.  and  C.  ^^  late  over*  seen;  and 
seers  of  the  poor  of  the  parish  of  S.,  from  Easter  1811  to  Easter  where  the  order 
1812,  and  allowed  by  two  justices  of  the  same  countVt  whereby  of  8«Mon»  con- 
he,  the  said  J.  G.,  objected  to  the  sum  of  50/.  in  the  said  accounts  ^^f^^  *,J" 
paid  to  C  W.  in  his  accounts  as  a  salary ^  from  Easter  1811  to  this  form*. 
Easter  1812 ;  and  also  to  the  allowance  of  40/.  as  paid  to  the  said  **  Upon  the 
€•  IV.  for  four  quarters  allowance  for  keeping  tlie  poor,  over  and  appeal  of  G. 
above  the  sum  agreed  on  for  that  purpose ;  and  upon  hearing  ««*»"**  ^f \t*^" 
counsel  on  the  part  of  the  appellant,  and  also  the  respondents,  it  and"w°ow- 
is  ordered  by  this  Court  that  the  said  accounts  be  confirmed,  and  seers,  be  the  * 
by  this  Court  tiiey  are  confirmed  accordingly.    In  support  of  the  saidG.  objected 
order  of  Sessions,  it  was  admitted,  that  if  it  appeared  on  the  face  to  ^)e  sum  of 
of  the  order,  that  the  Sessions  had  confirmed  the  accounts  in  re-   ^^.'j  '^'*  "*  ^^ 
spect  of  a  salary  paid  lo  the  overseer,  the  order  could  not  be  sup-  ^^  to^W."^ 
ported ;    but  they   contended   that  so   much  of   the   order  as  a  salary,  it  is 
mentioned  the  payments  in  respect  of  such  salary,  was  merely  a  ordered  that  the 
recital  to  the  objections  alleged  against  the  accounts  on  the  ap-  said  accounts  be 
peal,  and  not  a  part  of  the  finding  of  the  Sessions,  upon  which  confinned:"      § 
tlie  judgment  was  pronounced;  and  this  Court  would  not  intend  deredMarT"" 
that  any  evidence  was  given  to  the  Sessions  to  show  that  the  ob-  order  confirm- 
jections  were  founded  in  fact,  or  if  there  was,  that  it  did  not  fully  ing  the  accounts 
explain  the  terms  objected  to.  —  The  Court,  however,  intimated  »n  respect  of  the 
an  opinion,  that  they  must  understand  the  confirmation  to  extend  <^**'6®  for  the 
to  the  items  objected  to,  otherwise  the  order  should  have  negatived  therefore  the 
there  being  any  such  items ;  instead  of  which  it  recited  them  as  Court  quabhed 
part  of  the  accounts,  and  then  confirmed  the  said  accounts,  i.  e«  the  order;  bui 
the  accounts  containing  the  items  objected  to :  but  they  said,  that  ^^^  ^^  (^*s® 
if  it  could  be  shown  that  £uch  items  were  sustainable  upon  any  ^*^*°  ^  "^ 
ground  whatever,  they  .would  presume  that  the  Sessions  con&cta^^   ^      ^  ^ 
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nature  oT  the      the  accouitts  on  that  ground.   No  ground,  however,  was  suggested 

payments.  or  cited  to  that  effect ;  but  it  was  stated,  that  these  sums  were  in 

reality  paid  to  the  overseer  in  respect  to  the  maintenance  of  the 

poor,  and  not  as  a  salary.  — -  Lord  Ellenborough  C.  J.    This 

rule  may  be  enlarged,  subject  to  a  case  to  be  stated  as  to  what  the 

grounds  for  the  allowance  were,  that  we  may  ascertain  that  the 

&«lary  was  not  meant  as  a  pension  for  the  overseer,  which  the  law 

will  not  allow.     We  have  no  doubt,  on  the  face  of  the  order,  thst 

he  has  no  title  to  a  salary  for  any  meritorious  service,  or  for  any 

services  at  all ;  but  we  would  wish  to  relieve  the  parties,  if  it  has 

been  paid  in  reality  for  the  maintenance  and  keeping  of  the  poor. 

Perhaps  the  best  way  will  be  to  quash  the  order,  and  remit  the 

case  to  the  Sessions  to  rehear  the  appeal.  — -  The  other  judges 

concurred.  —  Order  of  Sessions  quashed. 

An  appeal  333.  Rg^  y.  Worcester,  M.  T.  57  G.  S.  5  M.Sf  S.  457.  —The 

against  over-  overseers'  accounts  for  the  parish  of  Elmiey  Lovett  for  the  fears 
seers' accounts     ,«..       j  ,«.i-  n         j  ^      ^         .     ^'"^  ^t_     «,        «^      i 

mustbetotbe     ^^'^  ^"^  1815,  were  allowed  by  two  justices  on  the  31st  Marf» 

next  General  1815. '  Notice  of  appeal  against  the  same  was  given  for  the 
QMiuter  Sea-  Sessions  to  be  holden  on  the  23d  April  1816,  at  which  Sessions 
sions  after  u»e  mj  appeal  was  entered,  but  the  Court  refused  to  enter  upon  the 
aoM^mar  The  '"®"'^»  ^^  ^^  ^^^^^  ^^®  appeal,  on  the  ground  that  it  came  too  late. 
17  G.  2.  cS8.  ^^^  ^^^  question  was.  Whether  the  appeal  ought  to  have  been  to 
§  4.  is  in  this  the  General  Quarter  Sessions  next  afler  the  allowance  of  the 
respect  a  repeal  accounts  ?  A  rule  nisi  having  been  obtained  for  a  mandamus  to 
oftbe43Eliz.  ^^  justices  to  receive  the  appeal. — Lord  Ellenborough  C.  J. 
(o?^n/%l  290  ^"^  ^^  ^*  Coode  (fl),  the  case  of  Rex  v.  Lord  Ashbumham  {b)  was 
(b)  ^fUe,n.3O0.  l^ought  under  the  consideration  of  the  Court,  and  yet  they  came  to 
n»  a  decision  directly  contrary  to  it,  and  where  good  sense  and  coo« 

venience  are  all  on  one  side,  one  is  almost  led  to  regret  that 
Serjeant  Kerby%  note  of  that  case  ever  got  into  print.  TheolaiD 
meaning  of  the  17  G.  2.  in  enacting,  "  That  it  shall  be  lawful  to 
"  appeal  to  the  next  Sessions,"  where  by  a  pre-existing  act  the 
appeal  was  without  limitation  of  time,  is  to  negative  the  power  of 
appealing  to  any  but  the  next.  In  Rex  v.  Coode,  Lord  Mansfidd 
was  of  opinion,  that  the  17  G.  2.  did  confine  the  appeal,  and  the 
Court  agreed  that  they  must  decide  that  the  statute  had  repealed 
the  43  Eliz.  in  this  particular.  I  feel  no  inclination  to  distarb 
that  decision,  considering  how  much  the  public  convenience  u  in 
its  favour.  I  know  not  to  what  difficulties  persons  whose  property 
is  liable,  and  those  who  are  bound  to  account,  might  be  reduced, 
if  wc  were  to  adopt  a  different  construction.  With  respect  to  the 
objection  that  the  time  may  be  too  short  to  prepare  for  the  appeal 
if  upon  any  occasion  this  should  be  made  appear,  the  appeal  may 
be  lodged  and  adjourned  on  a  proper  application. — BayixtJ. 
I  am  of  the  same  opinion.  I  think  that  the  affirmative  words  of 
the  17  G.  2.  must  be  taken  to  imply  a  negative.  If  the  statute 
had  been  silent  as  to  the  time  of  appeal,  the  43  Eliz>  would  have 
attached,  and  it  would  have  been  open  to  the  party  to  appeal  at 
any  time.  But  as  the  statute  empowers  the  party  to  api>eal  tjo  the 
next  Sessions,  I  think  it  virtually  implies  that  he  must  appeal  to 
those  Sessions  and  to  no  other. —  Abbott  J.  I  agree  that  this  rule 
must  be  discharged.  The  construction  put  on  these  statutes  by 
my  Lord  and  my  brother  Baylci/,  appears  to  be  the  true  construc- 
tion, conformably  to  the  rule  for  the  construction  of  acts  of  |Hirlia- 


SbCT«  S.]      appeal   and   JURltOlCTlON   OP   THE  8X«8IONS«  0g5 

ment  so  well  laid  down  in  the  old  cases  and  adopted  in  Hex  v. 
Coode, —  Rule  discharged. 

S34.  Rex  V.  Justices  of  Colchester^    //.  T.   2  &  3  G.  4.  5  B.  It  is  not  neccs- 
4*  A.  6S5>  —  Jesson  had  obtained  a  rule  nisi  for  a  mandamus  nry.in  onier 
to  the  justices  of  C*.  to  enter  continuances  and  hear  an  appeal  ^^^^  ^ 
against  the  overseers'   accounts  of  the  parish  of  St.  B,  in  the  ii'on^riadk^ 
borough  of  C.    The  accounts  in  (juestion  had,  on  the  14th  ilfoy  tion  tohearan 
lasty  been  duly  allowed  by  two  justices,  pursuant  to  17  G.  2.  c.  38.|  appe«l  against 
tfl  a  petty  Sessions ;  but  they  had  not  been  examined  and  allowed  overseers*  ac- 
at  a  special  Sessions  pursuant  to  50  G.  S.  c.  49.    The  Sessions  dis-  ^^^JJ^^^^ 
missed  the  appeal,  on  the  ground  that  they  had  no  jurisdiction.  —  ^^^\^  urevi- 
Per  Curiam.     We  are  quite  satisfied  that  the  Sessions  had  juris-  ously  have 
diction,  and  that  they  ought  to  have  heard  the  appeal.  —  This  rule  been  examined 
must  be  absolute.  —  Rule  absolute.  ^^  allowed, 

SS5.    Rex  V.   Justices    of   Lancashire,    E.  T.    3  G.  4.   5  B.  ^  g^^^J^^o 
Sf  A.  755.  —  y.  Williams  had  obtained  a  rule  nisi  for  a  man-  ,|*    '    ^    ' 
damus  to  the  defendants  to  enter  continuances,  and  hear  the  ^V^^.*^ 
appeal  of  <S.  <S.>  one  of  the  overseers  of  the  township  of  ^.,  against  gives  m  appeal. 
the  allowance  of  the  sum  of  24/.  in  the  constable's  accounts  for  only  in  caat  ibe 
that  township.    It  appeared  from  the  affidavits,  that  the  constable,  majority  of  the 
pursuant  to  the  18  G.  3.  c.  19.  §  4.,  had  laid  his  accounts  before  a  <w«we«rs  coo- 
vestry  meeting,  on  the  26th  Oc/o^er  last,  when  the  item  in  question,  *^^     '^ 
being  the  amount  of  the  expenses  of  a  prosecution  for  a  misde- 
meanor against  Mr.  S,  !V.  a  dissenting  mmister,  for  preaching  in 
the  streets,  was  disallowed  by  the  vestry.     He  then,  pursuant  to 
the  act,  laid  the  accounts,  on  the  1st  November  last,  before  two 
justices  of  the  peace  for  the  county,  by  whom  the  disputed  item 
WBS  allowed.     Against  this  allowance  one  of  the  overseers  of  the 
township  appealed.     At  the  Sessions,  the  remaining  overseers, 
being  seven  m  number,  appeared  and  being  sworn,  stated,  in  open 
Court,  their  dissent  fVom  the  appeal ;  and  on  this  ground  the 
Sessions  dismissed  it,  being  of  opinion,  that  unless  tlie  majority,  at 
least,  of  the  overseers  concurred  in  it,  the  fifth  section  of  the  act 
gave  no  appeal.  —  Abbott  C.J.     It  is  much  to  be  lamented,  that 
m  the  different  sections  of  this  act  of  parliament,  we  should  find  a 
variety  in  the  expressions  used.      But  looking  at  the  whole,  it 
seems  to  mc  that  the  words  '<  the  overseer  or  Overseers,"  used  In 
the  fifth  section,  are  to  be  construed  in  the  same  manner  as  the 
words  "  the  overseers,"  used  in  the  fourth ;  and  that  by  both  the 
collective  body  of  the  parish  officers  must  be  meant.    I  think, 
therefore,  that  the  legislature  did  not  intend  thereby  to  give  an 
appeal  to  any  one  of  that  body.     It  is  urged,  that  by  this  con- 
struction the  parish  may  sustain  great  injury ;  and,  undoubtedly, 
it  may  happen  that  there  may  be  no  appeal,  and  that  too  contrary 
to  the  wishes  of  the  majority  of  the  persons  rated.     But  this  act 
of  parliament  seems  to  me  to  have  intended  to  leave  the  appeal 
entirely  to  the  discretion  of  the  parish  officers.    In  case  the  appeal 
be  unsuccessful,  costs  are  given ;  and,  therefore,  if  we  were  to 
allow  one  of  the  overseers  to  appeal,  and  the  Sessions  awarded 
costs  against  him,  he  might  possibly  charge  them  to  the  parish 
rate.     In   Rex  v.  Paseoe  (a)  this  consequence   could   not  have  {a) Poay\^lti49. 
followed.    I  am,  therefore,  of  opinion,  that  there  can  be  no  appeal, 
unless  the  majority  of  the  parish  officers  concur  in  it,  and  that  the 
Sessions  have  done  right  in  this  case.  —  Bayley  J.     I  am  of  the 
aamc  opinion.     The  mischief  suggested  in  argument  could  tif)\.\»^ 
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A  notice  of  ap- 
peol  against 
overseers*  ac- 
counts, stated 
that  die  appel- 
lant objected  to 
certain  speciBed 
payments  al- 
leged in  the 
accounts,  to 
have  been  made 
to  persons  spe- 
cified by  name 
in  the  notice : 
Held,  that  the 
notice  was  bad, 
because  it  did 
not  state  the 
cause  and 
ground  of  ap- 
peal as  required 
by  41  G.3.C.23. 
§  4.     The  at- 
tornies  some 
days  before  the 
appeal  was 
tried,  agreed  to 
admit  on  tlie 
trial  of  the 
appeal,  that  tlie 
sums  objected 
to  were  paid  to 
the  persons  to 
whom  it  was 
alleged  in  the 
accounts  tliat 
they  were  paid: 
Held,  that  this 
was  not  any 
waiver  of  the 
irregularity  in 
tlie  notice, 
because  the 
consent  of  the 
attomies  was 
not  signified  in 
i>peD  caurL 


altogether,  remedied,  unless  an  appeal,  bad  been  given  to  the  per* 
sons  rated,  which  clearly  is  not  the  case.    The  clause  gives  a 
power  of  appeal  to  the  overseer  or  overseers,  if  they  find  that  the 
parish  is  aggrieved.     Now,  that  implies  that  they  are  to  exercise  A 
judgment,  which  must  be  done  by  the  majority. — Holroyd  J.    I 
think  that  in  this  case  the  right  of  appeal  is  given  to  the  body  of 
the  parish  officers,  and  tliat  the  majority  of  tliem  are  alone  com- 
petent to  exercise  it,  on  the  principle  that,  in  the  exercise  of  a 
public  or  general  power,  the  majority  are  to  act  for  the  whole* 
Here  the  appeal  is  only  given  where  a  grievance  is  found  by  them 
to  exist.      Now,  if  the  majority,  uppn  consideration,  determine 
that  there  is  no  such  grievance,  it  seems  to  me  that  the  one  in  tbe 
minority  ought  not  to  be  allowed  to  appeal,  on  tbe  suggeation  that 
he  alone  finds  that  a  grievance  exists.    I  think,  therefore,  that  this 
rule  should  be  discharged.  —  Best  J.  concurred. — Rule  discharged. 
336.  Rex  v.  Sheard,  E.  T.  5G.^.  2  B.  Sf  C.  856.      Upon  aa 
appeal  by  J,  S,  against  the  accounts  of  the  overseers  of  the  poor 
of  the  township  of  <S.,  from  April  1822  to  April  1823.     The  coun- 
sel for  the  respondents  objected  to  the  sufficiency  of  the  notice 
given  by  the  appellants ;  the  Sessions,  however,  overruled  the  ob^ 
jection,  and  proceeded  to  hear  the  merits  of  the  appeal,  and  stmok 
out  certain  items  in  the  accounts,  subject  to  the  opinion  of  thift 
Court  on  the  following  case :  The  appellant  was  a  rated  inhabitant 
of  the  township  of  iS.,  and  having,  at  the  October  sessions,-  182S» 
entered  an  appeal  against  the  accounts  of  the  respondents  on  the 
2d   of   January   1824,    served   the    following   notice    upon  th* 
respondents.     This  notice  stated  that  the  appellant,  at  the  lait 
adjourned  Quarter  Sessions,  had  entered  his  appeal  against  the 
accounts  of  </.  S.  and  T.  7'.,  overseers  of  the  poor  of  the  township, 
of  S-f  from  the  month  of  April  1822  to  the  month  ol'  April  18123^ 
and  that  the  appellant  would  object  to  35  items  or  charges. of 
payments  in  the  accounts  specified  in  the  notice.     It  then  set  out 
the  names  of  the  persons  on  whose  account  the  payments  were 
made,  the  sums  paid,  and,  in  some  instances,  the  purposes  tor. 
which  they  were  made.     It  then  proceeded  to  state  that  tbe  apr 
pellant  would  insist  upon  the  appeal  that  all  these  items  ought  to- 
be  struck  out.  of  tbe  accounts  and  disallowed.     The  counsel  for 
the  respondents  objected  to  the  hearing  of  the  appeal,  on  the 
ground  that  the  particular  causes  and  grounds  of  appeal  against 
the  items  contained  in  tlie  said  notice  were  not  specified  and  stated 
in  the  said  notice,  as  directed  and  required  by  the  statute  41  G*3». 
c.  23.  §4*.     On  the   14th  of  January  1824,  the  day  before  the, 
appeal  came  on  to  be  heard,  the  attorney  for  the  respondents  and 
the  attorney  for  the  appellant  entered  into  the  following  adrais* . 
sions  :    *'  We  do  agree  to  admit  that  all  the  payments  charged  ia. 

the  accounts  of  the  respondents  to  which  thcLappellant  objects,. 

were  actually  made  to  or  for  the  use  of  the  several  persons  to 
*<  whom  the  same  are  charged  to  have  been  paid,  and  that  the 
«<  several  suras  charged  in  such  accounts  to  have  been  paid  -to^ 
''  three  several  persons  (named  in  the  notiqe  of  appeal)  respect-. 
'*  ively,  were  for  debts  contracted  by  the  overseers  of  the  poor  aC 
*'  the  township  of  S.,  in  one  or  more  years  previous  to  th^  year  van 
'*  which  the  respondents  were  overseers,  and  were  not  contracted' 
"  by  the  respondents  for  the  service  of  their  current  year,  and  the 
'^  respondents  undertake  to  produce  upon  tho  hearing  of  tlie  appesi- 
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'Hhe  origiaal  accounts,  and  vouchers  regarding  the  items  and 
**suni8  of  money  objected  to  by  the  appellant."  The  Court  of 
Quarter  Sessions,  without  expressing  any  opinion  as  to  the  validity' 
of  the  notice,  considered  the  admissions  as  a  complete  waiver  of 
the  objection  to  it,  and  entered  into  the  merits  of  the  said  appeal. 
It  was  contended,  first,  that  although  the  41  G.S.  c.23.  §  4.  required 
in  terms  that  the  notice  should  specify  the  particular  causes  or 
ground  of  appeal,  it  was  sufficient  to  specify  the  particular  items 
and  the  parties  to  whom  they  were  alleged  to  be  paid.  The 
overseer  was  not  bound  to  explain  the  ground  of  particular 
charges.  The  party  objecting  to  those  charges,  therefore,  could 
not  be  bound  to  do  racrre  than  to  state  generally  that  he  objects  to 
those  items.  Secondly,  that  the  parties,  by  entering  into  admis- 
sions, had  waived  any  irregularity,  if  there  were  any  such  in  the 
notice.  On  the  other  side,  it  was  contended  that  the  notice  was 
insufficient  in  not  stating  the  particular  cause  of  appeal.  That 
might  have  been  either  that  the  sums  charged  were  not  paid,  or 
that  they  were  illegally  paid.  They  cited  Rex  v.  The  Justices  of 
Oxfordshire  (a).  Secondly,  that  there  was  no  sufficient  waiver  (a)  j°b«r,pl.eos. 
in  this  case,  because  the  statute  expressly  directed  that  the 
Sessions  should  not  examine  into  any  other  causes  of  appeal 
than  those  specified  in  the  notice,  unle*  it  were  done  by  the  con- 
•eot  of  the  attornies  signified  by  them  in  open  court.  Here  there 
was  no  consent  in  open  court.  Cur.  adv.  vult.  —  Batlet  J.  now 
delivered  the  judgment  of  the  Court.  The  statute  41  G.  S.  c.23. 
requires  one  of  two  things,  either  notice  in  writing,  stating  and 
specifying  the  particular  causes  or  grounds  of  appeal;  or,  secondly, 
consent  by  the  overseers,  to  be  signified  by  them  or  their  attorney 
in  open  court,  that  the  Sessions  may  proceed,  though  there  has 
been  no  proper  notice.  The  notice  in  writing  is  to  be  signed  by 
the  party  giving  it,  or  his  attorney,  and  to  be  left  at  the  place  of 
abode  of  the  officers^  and  the  Sessions  are  not  to  examine  into  any 
other  cause  or  ground  of  appeal  than  those  which  the  notice,  spe- 
cifies. Two  questions  therefore  arise:  Has  there  been  such  a 
notice  as  the  statute  requires  ?  Has  there  been  such  a  waiver  ?  " 
In  this  case  the  original  notice,  which  was  served  1 1  days  be- 
fore the  commencement  of  the  Sessions,  merely  stated  that  the 
appellant  would  object  to  35  items  or  charges  of  payment,  which 
he  specified.  On  what  grounds  he  would  object  he  did  not  state. 
The  day  after  the  Sessions  commenced,  being  the  day  before  their 
adjournment-day,  the  attornies  for  the  appellant  and  respondents 
agreed  to  admit,  that  all  the  payments  objected  to  were  in  fact 
made,  but  that  three  of  them  were  for  debts  contracted  in  prior 
years,  not  for  debts  contracted  for  the  service  of  the  year  to  which 
the  accounts  referred,  and  the  respondents  agreed  to  produce  the 
original  accounts  and  vouchers  regarding  the  items  objected  to. 
The  Sessions  expressed  no  opinion  as  to  the  notice,  but  thought 
these  admissions  a  waiver  of  all  objections  to  it.  As  to  the  waiver, 
the  statute  expressly  provides  that  the  Sessions  shall  not  examine 
or  enqaire  into  any  ground  of  appeal  not  specified  in  the  notice, 
with  this  single  exception  only,  of  consent  by  the  overseers,  signi- 
fied by  them  or  their  attorney  in  open  court,  and  we  think  that  the 
atatote  has  excluded,  and  intended  to  exclude,  all  questions  of 
waiver  in  any  other  way,  and  that  as  there  was  no  such  consent  as 
the  statute  requires,  we  camot  enter  into  the  question  of  ^3 
VOL.  I.  2 
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Wliere  over- 
seers* accounts 
allowed  by 
three  justices, 
were  delivered 
to  tlie  succes- 
sors so  late  that 
they  could  not 
appeal  to  the  ^ 
next  Sessions: 
Held,  that  an 
appeal  to  the 
next  practicable 
Sessions  was  in 
time,  and  that 
the  justices 
might  then  res- 
pite the  appeal, 
although  the 
respondents 
objected  to  the 
delay. 

Upon  an  ap- 
peal  against  an 
order  for  the 
allowance  of 
overseers'  ac- 
counts, a  magis- 
trate, a  rated 
inhabitant  of    . 
the  parisli,  can- 
Mrt  wmte  ather 
on  the  detenni' 


Other  species  of  waiver*  Then  can  it  be  said  that  this  notice 
states  and  specifies  the  particular  causes  and  grounds  of  appeal  ? 
It  states  only,  that  the  appellant  will  object  to  35  items  or  charges 
of  payment :  but  why  ?  It  may  be  because  they  are  false  items, 
that  they  have  not  been  paid ;  it  may  be,  because,  they  ought  not 
to  have  been  paid ;  it  may  be,  because  though  paid,  and  rightly 
paid,  they  ought  not  to  be  brought  in  charge  against  the  narish, 
but  ought  to  be  borne  personally  by  the  overseers.  And  where  a 
notice  is  general,  and  leaves  it  uncertain  upon  which  of  several 
possible  grounds  of  objection  an  item  is  questioned,  c*an  we  say 
that  it  states  and  specifies  a  particular  ground  ?  We  think  not. 
Then,  will  the  admissions  supply  the  defect  in  this  notice,  not  as  a 
waiver,  but  as  making  it  a  good  notice  in  itself.  The  statute  pre- 
scribes no  form  of  notice;  it  specifies  no  time  within  which  it  shall 
be  delivered ;  and  its  only  object  being  that  the  respondents  idst 
know  distinctly  what  objections  they  are  to  prepare  to  meet ;  and 
so  long  as  that  knowledge'  is  fairly  communicated  to  them  in 
writing,  it  may  be  thought,  that  the  mode  in  which  it  is  coramo- 
nicated  is  immaterial.  But  it  can  never  be  supposed  that  the 
respondent's  attorney  meant,  by  entering  into  these  admissions,  to 
waive  any  other  objections,  which  would  otherwise  have  been  opea 
to  him;  his  authority  would-be  to  uphold  the  rights  of  the  respond- 
ents, not  to  give  them  up ;  and  where  the  statute  requires  notice 
in  writing  to  be  left  at  the  place  of  abode  of  the  persons  on  whom 
it  is  to  be  served,  we  think  we  ought  not,  except  upon  very  clew 
grounds,  to  allow  it  to  be  dispensed  with.  —  Order  of  Sessions 
quashed. 

S37.  Rexv.  Thackwe/i,  and  others,  E.  T.  6G.4.  ^B.Sp  COS. 
—  The  late  churchwardens  and  overseers  of  the  poor  of  the 
parish  of  M, ,  went  out  of  office  on  the  25th  of  March  1824. 
Their  accounts  were  allowed  by  three  justices  on  the  27th  ;  on  the 
28th  successors  were  appointed.  On  the  7th  of  Aprii  the  next 
Quarter  Sessions  were  held  at  [/.,  13  miles  from  Af.  On  the 
same  day,  at  two  o'clock,  when  it  was  too  late  to  enter  an  appeal, 
the  late  churchwardens  and  overseers  delivered  their  accounts, 
allowed  as  aforesaid,  to  their  successors.  At.  the  Midsummer 
Sessions  an  appeal  against  the  allowance  of  those  accounts  was 
entered  and  respited,'  although  the  respite  was  objected  to  by  the 
respondents ;  and  at  the  Michaelmas  Sessions,  the  order  for  the 
allowance  of  the  accounts  was  quashed.  The  order  of  Sessions 
having  been  removed  by  certiorari,  and  a  rule  obtained  for  quash- 
ing it. —  Abbott  C.  J.  It  is  quite  clear  that,  under  the  circum- 
stances of  this  case,  the  parties  were  not  bound  to  appeal  at  tlie 
Easter  Sessions,  and  at  Midsummer  it  was  for  the  justices  and 
not  for  us  to  decide,  whether  it  tvould  be  proper  to  respite  the 
appeal  to  Michaelmas.  —  Order  confirmed. 

338.  Hex  v.  Gudridge,  E.  T.  7  G.  4-.  5  B.  Sf  C.  459.  —  A 
rule  had  been  obtained  for  quashing  a  writ  of  certiorari  quia  w*' 
provide  emanavii.  The  writ  issued  under  the  following  ctrcuia- 
stances  :  an  appeal  against  an  order  for  the  allowance  of  the  a^ 
counts  of  the  defendants,  as  churchwardens  and  overwers  of 
the  poor  of  the  parish  of  C.  was  heard,  and  the  order  for  <l€ 
allowance  was  quashed.  The  attorney  for  the  respondents  re- 
quested tt)  have  a  case  for  the  opimon  of  theCoart;  but  tttoi- 
joriiy  of  the  ]\i]it\ceB  tVvow^t  \%  ou^ht  not  to  be  fpnnted.    After 
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some  of  them  had  left  the  Court,  a  case  was  again  applied  for,  nation  of  the 
when  three  magistrates  voted  for  a  case,  and  tivx>  against  it.    One  «PP^>  or  on  a 
of  the  three  was  a  rated  inhabitant  of  the  parish  of  C,,  and  had  9»'e«tJ«*  ••  ^ 
on  that  account  refused  to  vote  on  the  decision  of  the  appeal.  fbTthwoplnion 
A  case  was  aflerwards  drawn  up  without  the  concurrence  of  the  of  this  Court, 
appellant  or  his  attorney,  and  together  with  the  order  of  Sessions 
was  removed  into  this  Court  by  certiorari. —  Abbott  C.  J.     Wc 
think  it  the  safer  course  to  Imld,  that  magistrates  should  not  in- 
terfere in  cases  where  they  are  interested,  and  that  the  rule  for 
quashing  the  writ  of  certiorari  must  be  made  absolute. 

IV.  Of  the  Payment  of  the  Balance. 

839.  The.  Case  of  the  Borough  of  Banbury,  M,  T»  2  Jac.  2.  Justices  may 
Skin.  258.  —  There  are  four  adjacent  towns  within  the  parish  of  o"!®*"  ^^  o^®*"- 
J?.,  and  there  is  an  overseer  within  each  town,  and  an  overseer  J^!_J?  "J**^®  * 
also  within  the  borough  ;  they  all  join  in  one  account,  and  there 

18  but  one  rate  made  for  all  the  parish^  but  the  overseers  of  each 
particular  town  collect  and  pay  the  money  within  such  town.  A 
person  who  is  tenant  of  lanos  in  one  of  these  towns  lives  in  the 
biyrough,  and  is  assessed  by  the  overseer  of  the  borough  for  lands 
within  the  town,  and  paid  to  the  overseer  of  the  borough,  and  the 
iike  is  done  in  the  other  towns ;  so  that  the  overseer  of  the  borough 
had  .a  surplusage  for  the  poor  within  the  borough,  and  the  overseers 
of  tbe  towns  wanted  money  for  the  poor  within  the  towns*  though 
the  poor  within  the  towns  were  less  than  the  poor  within  the  bo- 
rough. And  upon  this  the  justices  ordered  that  there  should  be  a 
dutribution  made  ;  and  this  order  being  removed,  was  confirmed, 
this  being  held  not  within  the  statute  IS  &  14  Car.  2.  c.  12. 

840.  Rexs.  Churchwardens  of  Topzham,  H.  T.  10  fV.  S.  2  Sa^.484.  The  justices 
-^  Three  justices  took  the  account  of  the  churchwarden,  &c.  of  who  take  the 
T.  for  the  year  1697,   and  adjudged  that  691.   was  thereupon  «cco"nto  of  the 
due  from  them  to  the  said  parish,  for  the  repayment  whereof  ^^^^1^^  ^^  ^^ 
lO   the   succeeding   overseers  for   the   year    1698,   the   justices  for  them  to  pay 
made  an  order ;  to  which  it  was  objecteo,  that  the  justices  have  the  balance  to 
BO  power  to  make  such  order,  but  only  to  issue  warrants  to  dis-  ^^  succeeding 
Irmin.     But  the  Court  held  the  order  to  be  well  made.  overseers. 

341.  Rex  v.  Turner f  E.  T.  9  Ann*  Vin.  Abr.  title  Poor,  418. —  The  overseers 
If  accounts  are  adjusted,  and  the  overseers  refuse  to  pay  the  cannot  be  corn- 
balance,  they  cannot  be  committed  immediately,  but  a  warrant  ?*"^!^^ 
must  issue  to  distrain  upon  them,  and  upon  the  return  thereof  r"«!!!l*^!!^' 
tbere  may  be  a  commitment ;  and  so  it  was  determined  in   Wal'  mentofbalanct. 
r^neTs  case,  before*  Lord  Chief  Justice  King,  at  Devon  assizes, 

1719.  (a)  (o)^fit/tf,pl.si4. 

342.  Rex  v.  Limehouse,  E.T.lG.l.  Foley,  22.  —  There  was  a  One  overseer 
custom  in  the  parish  of  L.,  for  the  churchwardens  to  pay  the  tnay  be  ordered 
casual  poor,  as  they  called  them,  and  the  overseers  of  the  poor  *** '®^*'"*®-. 
ihe  pensioners,     the   churchwardens  were  60/.   out   of  pocket  ^^^^^ 
at  tne  end  of  the  year,  and  the  Sessions  finding  that  the  over.  n\g^^ 
iters  had  enough  of  tKe  public  money  already  raised  to  jmy 

the  churchwardens,  ordered  them  to  be  reimbursed.  Objection 
was  made  to  this  order,  that  at  the  end  of  the  year  the  officer  can- 
not be  reimbursed,  for  that  no  rate  oan  be  made  to  reimburse  him. 
—  Per  Curiam  :  Here  the  money  was  raised  already,  and  thf 
order  was  no  more  than  that  one  officer  should  pay  to  aiiOtl\«t« 
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TheSesMODs  84S.  Res  v.  Overseers  of  Si  >  Peter  the  Great ,  Chichester,  T.T. 

cannot  order  10  G.  1.  Fole^,  33.  —  An  order  that  the  present  overseers  should 
the  succeeding  ^y  ^j,g  preceding  3/.,  being  money  expended  by  them  in 
tottiSrprede^^  law  charges,  was  quashed.  Upon  searching  the  records,  the 
cessora  sums  of  only  special  order  discovered  of  the  same  name  and  date  as 
money  due  to  the  above,  SO  imperfectly  stated  by  Folei/y  rutis  thus  :  '^  Chichbs- 
tbem  on  ac-  «<  jer^  (q  wit.  At  the  General  Quarter  Sessions  for  this  city,  it 
^"a  f^*^*w  "  ^^*°?  ™"^®  appear  unto  this  Court  by  J.  C,  that  there  were 
eborires^naid^y  "  renjaining  due  to  him  on  his  account,  as  one  of  the  overseers 
them.  «*  of  the  poor  of  the  parish  of  St.  P.,  within  the  said  city,  for 

See4iG.s.  •*  the  last  year,  3/.  155.,  which  the  now  overseers  of  the  poor 
c.  US.  §  9.  "  of  the  same  parish  have  not  paid  him  ;  it  is,  in  the  presence 

'*  of  the  now  overseers  of  the  poor  of  the  said  parish,  having 
«*  nothing  to  say  to  the  contrary,  by  this  Court  ordered,  that 
•*  the  now  overseers  of  the  poor  of  the  said  parish  do  forth- 
«•  with  pay  unto  the  said  </.  C  the  said  3/.  \5s.  so  remaining 
*'  due  to  him  on  his  account  as  aforesaid ;  and  that  they  have 
*<  allowance  thereof  in  their  accounts  to  be  made  with  the  said 
<*  parish.  It  being  made  appear  unto  this  Court  by  /^.  L  ,  that 
**  there  were  remaining  due  to  him  on  his  said  account  as  one 
*«  of  the  overseers  of  the  poor  of  the  parish  of  St.  P.,  witKki 
•*  the  said  city,  for  the  last  year  1 1/.  2s.  6(/.,  and  that  he  batli 
'*  also  paid  J.  i/.,  attorney  at  law,  1/.  5s.  lOd.,  for  business  by 
**  him  done  for  the  said  parish,  which  the  now  overseer  of 
**  the  poor  of  the  same  parish  have  not  paid  him ;  it  is,  in 
**  the  presence  of  the  now  overseers  of  the  poor  of  the  said 
'*  parish,  having  nothing  to  say  to  the  contrary,  by  this  Court 
<*  ordered,  that  the  now  overseers  of  the  poor  of  the  said  parish 
*<  do  forthwith  pay  to  the  said  R.  L.,  as  well  the  said  11/.  2s.  6d. 
**  so  remaining  due  to  him  on  his  said  account  as  aforesaid,  as  the 
*<  said  1/.  5s.  \0d.  by  him  paid  to  J.  H.  for  business  done  for  the 
*<  said  parish  ;  and  that  they  have  allowance  thereof  in  their 
*'  accounts  to  be  made  with  the  said  parish.*'  —  The  order  of  the 
Court  of  King's  Bench  is  in  these  words :  *<  It  is  ordered,  that 
*'  the  orders  in  this  cause  made  against  the  present  overseers  of 
'<  the  poor  of,  &c.  to  pay  a  sum  of  money  mentioned  in  the 
**  orders  to  J,  C.  and  R.H.  late  overseers  of  the  poor  of  the  said 
*'  parish,  be  quashed  for  insufficiency.'* 

344.  Rex  v.  Justices  of  Somersetshire,  M.  T.  SG.2.2  Sir.  992. 
—  Mandamus  to  the  justices  to  grant  a  warrant  for  lerying  thirty 
pounds,  being  the  balance  of  the  account  of  the  last  overseers  lo 
their  hands.  —  They  returned  that  there  was  such  a  balance,  but 
that  the  vestry  had  ordered  them  to  retain  it,  and  employ  an 
attorney  to  sue  for  some  charity-money,  and  get  it  laid  out  for  the 
^^  -  .  .  benefit  of  the  poor  ;  that  one  Y.  was  so  employed,  and  the  balance 
~'^^J®JJ^"'^  exhausted  in  fees,  and  that  the  overseers  had  engaged  to  pay  Y.; 
n^'ftbill  of  ex-  ^  ^^  ^^  causd  they  had  refused  to  grant  the  warrant.  —  Per  Cu- 
pcncee  for  suing  RiAM  :  Thete  must  go  a  peremptory  mandamus  ;  for  the  4S£Ux* 
ftnr  a  turn  of  c.2.  §  2.  says,  the  balance  shall  be  paid  over  to  the  new  overseen 
vmiey  to  be  under  a  penalty,  and  it  is  not  in  the  power  of  the  vestry  to  dispense 
Sidru-..    with  the  statute. 

a.  C.  d  Sess.  Cases,  283. 

The  Court  wiU       345.  Rex  v.  King,  E.  T.  20  G.  2.  Str.  1268.  —  The  Court  ^^ 
■ibt  quash  an  in-  fused  to  quash  an  indictment  against  overseers  for  not  paying  o?^ 


The  balance 
mutt  be  paid 
ofver  to  the  suc- 
ceeding OTcr- 
aeers,  notwith- 
ttanding  the 
veitry  nuiy  be 
willing  to  let 
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luonev  to  their  successors,  as  quashing  is  not  ex  detiio  justitue,  dictment 
and  this  is  a  growing  evil ;  and  m  Rex  v.  Hemmings  (a),  an  over-  •g**"^  over- 
seer being  indicted  before  the  Sessions,  Holt  C  J.,  said,  that  it  !J!5^?^^tl,e 
seemed  to  be  within  the  direction  "of  the  statute.  bSan^ 

346.  Rexy.  Welch,    H.  T.   25  G.  S.    Editor'^  A/6'S.  —  Two  OTerwers  can- 
justices  allowed  the  accounts  of  «/.  C,  R.  W.y  and  <S.  fF.,  late  not  take  credit 
overseers  of  the  parish  of  C.     The  Sessions,  on  appeal,  con-  for  money  paid 
6nned  the  allowance,  and  stated  the  following  case:  At  a  vestry  a«*««l*ryto 
held  the  2d  of  May  1783,  in  the  parish-church  of  C,  pursuant  ^^'.^^^Jj^ 
to  notice  published  in  the  church  for  that  purpose,  it  was  agreed  J^i/asaistant 
by  the  persons  present,  being  upwards  of  80,  and  occupiers  of  overseer  be  ap- 
houses  and  lands' in  the  parish,  that  a  person  should  be  appointed  pointed  with 
to  assist  the  churchwardens  and  overseers  in  the  execution  of  their  *"*^*'  wlary  ata 
office  (such  parish  beinij  very  extensive,   and  much  burthened  c®*5l7J?*??*e/f' 
With  poor) ;  and  accordingly  one  G.  //.  was^,  by  the  majority  of 
persons  then  present,  being  26,  and  among  whom  was  </.  G.,  one 
of  the   appellants,  appointed   such   assistant ;  which  26  persons 
signified  their  assent  thereto,  by  signing  their  names  at  the  foot 
of  an  agreement  entered  in  the  churchwardens'  books.     The  said 
G.  //.  by  such  agreement  was  to  be  paid  by  the  overseers,  out  of 
ih^^  iponey  to  be  collected  for  the  poor  rates,  20/.  as  a  salary  for 
executing  the  said  office  of  assistant.     W.  W.,  one  of  the  appel- 
lants, not  approving  of  the  man,    though   he  approved  of  the 
measure,  was  present  at  such  meeting,  but  did  not  sign  the  said 
agreement.     The  other  appellants,   R,  B,  and  </.  IV,,  were  not 
present  at  the  meeting,  nor  ever  assented  to  the  appointment. 
There  are  many  other  inhabitants  and  occupiers  of  houses  and 
lands  in  the  parish  who  were  not  present,  and  whose  assent  was 
not  had  to  the  appointment  of  such  assistant.     It  is  not  customary 
in  the  parish  to  have  such  an  assistant.    The  overseers  had  in 
their  accounts  taken  credit  for  20/.  as  paid  by  them  to  the  said 
G.  H.  for  a  year's  salary.  —  Clifford,  in  support  of  the  order : 
.The  churchwardens  and  overseers  have  a  right  to  charge  every 
thing  necessary  for, the  relief  of  the  poor:    they  could  not  of 
themselves  have  judged  of  the  necessity  of  this  office  and  salary ; 
but  the  inhabitants  had  judged  it  necessary.     At  a  vestry  all  the 
iiihabitants  attend  or  may  attend ;  and  the  act  of  the  vestry  is 
binding  on  the  parish.     In  Rex  v.  Micklejield  (b),  lately  deter-  (6)^ii/«,p1.Sf8. 
rained,  money  expended  in  a  law-suit  by  the  consent  of  the  vestry 
was  thought  by  the  Court  to  be  properly  raised  by  a  rate ;  and 
the  only  doubt  was,  whether  there  had  been  a  vestry.     It  may  be 
said,  that,  if  the  parish  be  too  large,  separate  overseers  may  be 
appointed;  but  the  policy  of  the  statute  IS  &  14  Car. 2.  c.  12.  is 
now  disapproved  of»  and  the  Court  docs  not  encourage  the  divi- 
sion of  parishes.     At  any  rate,  that  cannot  be  done  in  an  appeal 
against  overseers'  accounts.  —  Mr.  Bearcroft,  contrd, :  This  is 
a  question  of  considerable  Importance,  for  it  goes  to  the  repeal 
oi  the  43  Eliz.  c.  2.     That  statute  has  provided  for  the  appoint- 
ment of  overseers,  and  the  vestry  have  nothing  to  do  with  them 
or  their  accounts.     The  purpose  of.  the  statute  in  requiring  that 
they  shall  be  substantial  householders  was  not  merely  to  secure 
the  money  raised,  but  also  to  throw  the  burthen  of  the  office  on 
those  who  are  able  to  bear  it.    Nobody  else  is  liable ;  and  an 

(a)  Comb.  B74.  ptttt,  ch.  4. 
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(a/Vide  ante, 
pi.  3. 


The  parish- 
ioners have  no 
right  to  call 
upon  the  over- 
seers for  the 
payment  of  the 
balance  of  their 
accounts  until 
a  fortnight  after 
Easter. 

(b)  See  Rex  v. 
Tucker,  po$t, 
pi.  350. 


But  see  the 
case  ear  parte, 
Exleigh, 
6  Vcaey,  jun. 
811.  where  this 
case  is  disap> 
proved  of  by  the 
Ld.  Chancellor. 

If  the  Sessions 
on  appeal  do 
not  order  the 
balance  to  be 
paid  over  to  tiie 
succeeding 
overseers ;  two 
justices  out  of 
Sessions  may  be 
compelled  by 
mandam\is  io 
enforce  the  pay- 
ment thereof. 


order  of  appointment  of  overseers,  not  stating  them  to  be  **  sub- 
^*  stantial  hotuekolderSf**  is  bad.  (a)  The  poorer  part  of  the 
parish  are  exempted  from  this  burthen  by  the  statute ;  but  if  this 
order  be  supported,  it  will  be  thrown  upon  them  indirectly,  for 
the  salary  is  to  be  paid  out  of  the  poor  rates,  that  is,  by  taxation 
of  every  inhabitant :  and  it  would  not  be  without  inconvenience, 
for  the  vestry  w^ould  have  a  place  in  their  gift,  and  there  would 
always  be  a  contested  election.  This  is  not  like  the  case  of 
MicJdefield^  where  the  law-suit  was  agreed  to  by  the  vestry ;  there 
the  act  of  the  vestry  would  be  good  evidence  that  the  officers  had 
laid  out  the  parish  money  in  a  law -suit  properly,  which  they  may 
do,  but  in  no  case  can  they  give  a  salary  to  an  assistant  overseer 
properly.  There  arc  but  three  overseers ;  if  they  are  not  sufficient, 
four  may  be  appointed,  so  there  is  no  occasion  to  divide  the 
parish.  — Lord  Mansfield.  It  is  a  hard  case  upon  these  officers 
who  have  paid  the  money  by  the  direction  of  the  parish,  and  no 
fraud  or  contrivance  imputed ;  but  I  cannot  make  it  a  legal  act. 
It  is  a  great  burthen ;  but  the  statute  meant  to  throw  it  on  the 
overseers,'  and  that  they  should  do  it  without  fee  or  reward.  — 
Mr.  Bearcroft  said  it  was  hard,  and,  on  the  recommendation 
of  the  Court,  he  would  undertake  that  the  20/.  should  be  allowed, 
and  each  party  pay  their  own  costs,  on  the  order  being  quashed. 

—  Order  quashed. 

347.  Rex  v.  Egginton  (b),  T.  T.  26  G.  8.  1  T.  R.  369.  —The 
defendant  had  received  in  his  character  as  overseer  of  the  poor 
4/.  previous  to  his  bankruptcy,  which  was  on  the  5th  of  December 
1785  ;  but  his  accounts  were  not  made  out  till  the  Easter  follow- 
ing ;  and  he  had  afterwards  been  committed  to  gaol  by  two  jus* 
tices,  for  not  paying  over  the  4/.  as  the  balance  of  his  account!. 

—  Lord  Mansfield  C.  J.  This  money  was  deposited  in  the  de- 
fendant's hands  for  the  use  of  the  parish,  which  they  had  no  right 
to  call  for  till  a  fortnight  afler  Easter  1786;  therefore  till  that 
time  he  was  entitled  to  retain  k.  But  this  debt  only  arises  upon 
the  defendant's  conversion  of  it  to  his  own  use,  which  is  not  till 
after  the  bankruptcy.  Therefore  the  defendant  is  not  entitled  to 
be  discharged.  —  Buller  J.  This  motion  can  only  be  sustained 
on  the  ground,  that  the  parishioners  had  a  cause  of  action  against 
the  defendant  before  his  bankruptcy ;  but  at  that  time  they  could 
not  have  sued  him  for  this  debt.  And  even  if  this  sum  had  been 
kept  by  itself,  the  bankrupt's  assignees  could  not  have  touched 
it.  The  defendant  was  a  mere  trustee  for  the  parish ;  and  I  can- 
not think  that  his  bankruptcy  discharged  him  from  his  office  of 
overseer. 

348.  Rex  v.  CaHer,  E.  T.  31  G.  3.  4  T.  iJ.246.  —  On  appeal 
against  the  allowance  of  the  accounts  of  an  overseer,  the  Sct^ 
sions  disallowed  several  items  in  the  account,  amounting  in  tkt 
whole  to  42/.  7^.  Id.;  but  the  order  of  Sessions  did  not  proceed  to 
direct  the  overseer  to  pay  that  sum  over  to  the  succeeding  overaeeri* 
On  his  subsequent  refusal  to  pay  over  this  sum,  an  application  was 
made  to  two  of  the  defendants,  as  magistrates,  desiring  them  te 
enforce  payment  under  the  43  JK/w.  c.2.  §2Sc4t.  and  17G.iI. 
c.  38.  §  3.;  but  those  gentlemen,  conceiving  they  had  no  autho- 
rity to  act,  declined  to  interfere ;  whereupon  a  rule  was  obtaiiie4 
requiring  them  to  show  cause  why  a  mandamtis  should  not  issue, 
to  compel  them,  or  any  two  o^  them,  to  receive  and  proceed  on 
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the  compJaiDt  against  the  overseer  for  refusing  to  pay  over  the 
balance  in  his  hands.  —  Lord  Kenyok  C.  J.  It  seems  to  me 
that  these  justices  have  jurisdiction  in  this  case.  The  effect  of 
the  appeal  tvas  tlie  ascertaining  the  quantum  of  the  arrears ;  and 
then  the  statute  attaches,  and  enables  the  magistrates  out  of  Ses- 
sions to  enforce  the  payment  of  the  balance.  —  Grose  J.  These 
are  as  much  arrears  now  as  they  were  before  the  appeali  only  the 
t^uantum  h  ascertained.  —  Per  Curiam,  rule  absolute. 

349.  Rex  v.  Pascoe,  H,  T.  54  G.  3.  2  M.  8f  S.  343.  —  Manda-   If  the  over- 
9HUS  to  two  justices  of  Cornwall,  to  grant  a  warrant  of  distress  for  seen,  after  aU 
levying  39/.  13.?.  Mid.  upon  the  goods  of  J).  K.  and  D.  It.,  late  lowance  of tWr 
overseers  of  the  poor  of  Ludt/an.     It  appeared  from  the  affidavit  *^""j*  ^^ 
in  support  of  the  rule,  that  the  accounts  of  the  said  overseers  for   Special 'S-** 
the  year  ending  iva^/^r  1813,  were  submitted  to  the  defendants  Hons,andan 
at  a  Special  Sessions  for  allowance,  when  the  defendants  disallowed  order  by  the 
several  items,  upon  objection  taken,  amounting  to  43/.  1*.  11 4^.  j»»s"ce8  to  pay 
and  made  an  order  on  the  said  overseers  to  pay  over  the  same  to  ^^*^*Iu  ^***"' 
the  present  overseers.     The  late  overseers  appealed  against  the  successors, 
order  to  the  next  Quarter  Sessions,  which  appeal  was  dismissed   which  order  is 
for  want  .of  suiRcient  recognizance  ;  but  notwithstanding  such  dis-  confirmed  on 
inissal  they  refused  to  pay  over  the  balance ;  whereupon  appli-  ^ppeal,  refuse 
cation  was  made  to  the  defendants  for  a  warrant  of  distress,  to  J^P^y  *"c^  ha- 
levy  the  same  on  their  goods.     Upon  this  a  summons  issued^  and  justices  may 
the  late  overseers  attended  the  defendants,  together  with  one  of  issue  their  war. 
the  two  present  churchwardens,  and  two  of  the  three  present  rant  to  levy  the 
overseers,  when  it  appeared  that  they  had  paid  over  3/.  8*.  but  ""JJ  under 
refused  to  pay  the  remainder,  whereupon  the  defendants  were  ^"•'u**^"^?' 

.      I  ,    ^  "^        n^i^  '  ^  ^     •  ^1    .  ^      n  upon  the  apph- 

required  by  one  or  the  present  overseers  to  issue  their  warrant  of  cation  of  one  of 

distress  ;  but  as  the  other  two  parish  officers  refused  to  concur  the  succeeding 
with  him  in  such  application,  the  defendants  thought  they  had  no  overseers,  al- 
jurisdiction  for  the  want  of  the  concurrence  of  the  major  part  of  ^ough  th^^st 
the  present  churchwardens  and  overseers,  and  thereupon  refused  to  J^j^*„g  ^^' 
issue  their  warrant.     It  was  stated,  that  the  overseer  who  made  overseers  refuse 
the  request,  was  not  able  to  procure  any  other  of  his  colleagues  to  concur  in 
to  concur  with  him.  —  It  was  contended,  upon  the  construction  of  such  appHca- 
stat.  50  G.  3.  c.  49.  that  the  warrant  of  the  justices  could  only  **?V  **^"?^<*" 
issue  upon  the  application  of  the  major  part  at  least  of  the  sub-  ^^^  f  sed*to 
sequent  churchwardens  and  overseers.     The  statute  enacts,  **  that  j„„e  s„^  ^„^ 
**  in  case  the  late  churchwardens  and  overseers,  or  any  of  them,  rant  upon  such 
**  shall  refuse,  &c.,  it  shall  and  may  be  lawful  for  the  subsequent  application,  the 
*'  churchwardens  and  overseers,  by  warrant  from  any  two  or  more   Couit  granted 
«*  justices,  to  levy  all  such  sums,"  &c.     That  imports  that  the  coJ-  *  '"*"*'*™"»- 
lective  body  of  the  parish  officers  must  act  in  this  instance,  for 
otherwise  the  statute  would  have  added,  *'  or  any  of  them,''  as  it 
had  done  in  speaking  of  the  late  overseers.     There  is   not  any 
ground  in  this  case  to  impute  fraud  to  the  overseers  who  refuse  to 
concur.  —  But  the  Court  said,  that  without  imputing  fraud  in 
this  case  they  should  be  restraining  the  meaning  of  the  statute  too 
much,  if  they  did  not  put  it  into  motion  upon  the  application  of 
anv  of  the  overseers ;  that  the  mischief  of  a  more  strict  construe- 
tion  would  be  great,  for  then  the  dissent  of  any  one  of  the  church- 
wardens and  overseers  would  have  the  effect  of  suspending  the 
statute.  —  Rule  absolute. 

350.  Rex  v.  Tucker,  M.  T.  57  G.  3.  5  M.  4'  5.  508 — Tucker,  one   An  overseer  of 
of  the  late  overseers  of  the  poor  of  the  parish  off/.,  was  committed  the  poor  is  dis- 
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charged  by  his 
bsnkruptcy  and 
certificate  from 
a  debt  due  in 
respect  of  a 
sum  of  money 
in  his  hands,  as 
overseer  at  the 
time  of  his 
bankruptcy, 
although  this 
hiqppen  before 
the  expiration 
of  his  year  of 
office,  before 
which  time  he 
cannot  be  oom- 
palied  to  ac- 
count. 


by  two  justices  to  the  county  gaol,  until  he  should  give  in  and  verify 
his  accounts  as  such  overseer,  and  pay  and  yield  up  the  monies 
due  to  the  said  parish.     The  case  was  this :  Tucker  and  another 
were  appointed  overseers  from  Lady-day  1815,  to  Lady-day  1816, 
and  took  on  them  the  said  office ;  and  Tucker  received  on  account 
of  the  parish  between  Lady-day  1815,  and  the  end  of  January 
1816,  952^.  4^.  Sd.,  out  of  which  he  disbursed  77(V.  I5s.  Sd,^  leav- 
ing a  balance  in  his  hands  of  181/.  Ss.  JOd.     On  the  6th  of  Febru- 
ary 1816,  a  commission  of  bankruptcy  issued  against  him,  and  he 
Was  declared  bankrupt  and  accounted  under  the  commission  for 
the  balance,  but  having  before  the  commission  absconded  from 
his  house,  the  account  books  in  his  hands  as  overseer  were  taken 
away  from  his  house  by  the  churchwardens  and  overseer.    At 
Lady-day  ISlSi  new  overseers  having  been  appointed.    Tucker 
was  summoned  to  attend,  and  did  attend  a  vestry  meeting,  and 
.there  made  up  his  accounts  by  checking  them  with  the  account 
books  in  the  hands  of  the  overseers ;  from  which  it  appeared,  that 
the  above  balance .  was  due  from  him  to  the  parish    before  he 
became  bankrupt,  and  he  offered  to  verify  the  account  on  oath. 
Aflerwards  he  obtained  his  certificate,  notwithstanding  which,  the 
justices  issued  their  warrant  upon  the  complaint  of  one  of  the 
overseers,  that  Tucker  had  not  made  and  given  in  his  account, 
and  yielded  up  the  monies  and  things  claimed  by  the  parish  to 
them,  the  succeeding  overseers,  under  which   warrant  he  was 
carried  before  the  justices,  and  committed  as  above,  though  be 
represented  to  them  what  had  passed,  and  that  he  had  idways 
been,  and  was  then  ready,  to  verify  his  account  on  oath  ;  asidtliat, 
having  obtained  his  certificate,  he  was  not  personally  liable.     And 
upon  a  rule  nisi  for  a  habeas  corpus  to  discharge  Tucker  out  of 
custody  as  to  this  commitment,  the  doubt  was,  if  his  bankrupCGj 
and  certificate  discharged  the  debt.  —  Per  Curiam.    Hie  money 
in  his  hands  at  the  time  of  the  bankruptcy  was  debitum  in  preuenii, 
although  he  might  only  be  accountable  for  it  in  yuhifo.— Ruk 
absolute  upon  the  defendant's  verifying  his  account,  and  under- 
taking not  to  bring  any  action. 
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CHAPTER  IV. 

PROCEEDINGS    FOR   AND   AGAINST   OVERSEERS. 

I.  Protection  in  their  Office- 
II.  Liabilities  of  and  Punishment  Jbr  Misbehaviour:    and  herein 
of  Select  Vestries, 

1.  Protection  in  their  Office. 

See  Stats.  43  Eliz.  c.  2.  §  10.  7  Jac.  1.  c.5.  21  Jac.  1.  c.  12. 
17G.2.  C.38.  §8,9, 10.  24G.2.C.44.  §  1  to  8.  30G.2.C.24. 
§23.  43G.3.  C.141.  §1,  2.  59G.3.  c.l2.  §  17. 

351.  QAKLEYv.  Salter,  T.  T.  SJac.l.  1  Yelv.  176.  — Tres-  If  trespass  be 

pass  against  overseers  op  the  poor  of  Ipswich,  for  brought  against 
taking  goods  by  distress  for  nonpayment  of  the  poor's  rate ;  and  it  °^*7**to*^dL 
was  proved  on  the  trial,  that  the  plaintiff  had  voluntarily  delivered  HvCTyof  ^ods, 
the  goods  in  payment  of  the  rate :  upon  which  a  verdict  was  h  is  Texatious, 
found  in  favour  of  the  defendants.     Upon  a  writ  of  error  being  and  they  shall 
brought,  it  was  resolved.  First,  That  if  a  person  voluntai'ily  deli-  have  treble  the 
ver  goods  for  which  he  is  assessed  to  the  poor,  and  then  bring  fjT*^  afMsa- 
trespass  for  them  against  the  overseers,  that  they  are  within  the  g^^  g^,^  J"^ 
protection  of  the  ^3  Eliz,  c.2.  $  19.  for  the  words  'Mistress  and  discretion  of 
^*  sale  "  are  put  in  the  act  by  way  of  example  only  ;  and  the  sta-  the  Court, 
tute,  tending  to  works  of  charity,  shall  be  largely  expounded.  -^ 
Secondly.  That  an  action  brought  under  such  circumstances  is 
the  vexation  which  the  legislature  intended  to  prevent;  and  there* 
fore  the  defendant  is  entitled  to  treble  damages.  —  Thirdly,  That 
the  damages  in  this  action,  by  reason  of  the  vexation,  shall  be 
assessed  by  the  jury,  and  trebled  by  the  Court,  and  that  the  Court 
upon  that  may  give  costs  de  incremento;  for  no  evidence  respect- 
ing costs  can  properly  be  given  to  a  jury,  inasmuch  as  they  depend 
upon  the  usage  of  the  court  in  which  the  action  is  brought.  —  ^"y*  ^*  ^^* 
Fourthly  (a),  That  the  costs  shall  not  be  trebled,  but  only  the  «    '  .   . 
damages.  —  Fifthly,  That  the  treble  damages  are  well  assessed  rn^^Mwial^ 
by  the  jury,  although  it  be  not  done  by  the  Court ;  because  the   BeU,'Tr. 
words  are,  *'  to  be  assessed  by  the  same  jury,"  and  not  damages  44£Iis. 
trebled  by  them  :  and  judgment  was  affirmed.  Roll.5l6.B.R. 

352.   Brampton  s  case.    A/.  T.    13  Jiac.  1.    R.  R,  272.  —  He  If  A  bring  an 
brought  trespass  against  certain  persons  who  pleaded  not  guilty;  action  against 
and  at  nisi prius  (as  appeared  by  the  certificate  of  the  judge  upon  j^^**?.'****^ 
the  back  or  the  postea)  the  defendants jt^t/^e^  as  overseers,  &c.  n^g^g^^ 
and  showed  the  special  matter  in  evidence,  by  the  statute  43  Eliz.  ovaasEsa,  and 
C.2.  §  19.;  and  the  Court  of  King*s  Bench  was  moved  to  grant  a  A  is  nonsuited, 
f»rit  of  enquiry  of  damages  for  the  treble  damages  which  he,  the  ^  "^f*!*  *»*^® 
overseer,  ought  to  recover  against  the  plaintiff  by  this  statute  ««f^?^"»- 
^SEliz,  C.2.  —  And  upon  oyer  of  this  statute,  that  the  damages  Su2igM. 
shall  be  assessed,  &c.,  Dodd  said,  Tliis  is  to  be  intended  that  it 
shall  be  tried  by  writ  of  enquiry  of  damages  In  such  cases  as  it 
ought  to  be  by  the  law,  viz.  upon  discontinttance  or  demurrer;  for 
the  words  '^  as  the  case  requires "   imply  as  much ;  and  by  the 
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An  overseer 
may  have  an 
action  for  de- 
famation in  his 
office. 

Justin  in  Ses" 
sions  cannot 
award  an  at" 
tachment 
against  over- 
geers. 

The  statutes  of 
7jac.  1.  c.  5. 
and  2lJac.l. 
c.  12.  giving 
double  costs,  do 
not  extend  to 
ecclesiastical 
matters. 


Au  officer  is 
not  entitled  to 
double  costs 
under  7Jac.  1. 
c.  5.  on  being 
acquitted  on  an 
action  on  the 
case  for  falsely 
presenting  a 
roan  as  the  oc- 
cupier-of  lands. 


A  writ  of  en- 
^ui'rjr  shuJI  be 


law,  when  a  jury  ought  to  have  found  a  thing,  and  do  not  find  it, 
this  shall  not  be  supplied  by  a  writ  of  enquiry  of  damages ;  and 
this  was  so  ruled  in  the  King's  Bench,  quod  fidt  concessum  pbh 
Curiam,  that  such  defect  shall  not  be  supplied  by  a  writ  of  en- 
quiry of  damages,  because  then  the  party  shall  be  ousted  of  his 
attaint.  But  in  the  case  at  bar,  the  writ  of  enquiry  of  damages 
was  granted  by  the  Court,  inasmuch  as  the  plaintiff  was  nonsuited^ 
so  that  the  jury  could  not  assess  the  damages ;  and  danaages  were 
found  accordingly. 

353.  Thomas  s  case,  M.  T.  3  Car.  1 .  Heiley,  36 Action  on 

the  case  by  a  constable  of  a  parish  for  saying,  '<  Thou  art  a 
*'  bribing  knave,  and  hast  cozened  the  parish  of  W.  in  rates  to 
"  30//' 

354<.  Rex  v.  Bartleity  MSS-  —  An  award  of  an  attachment  by 
the  justices  in  Sessions  against  overseers  for  disobeying  an  order 
made  at  a  former  sessions  was  quashed,  because  the  Sessions  had 
no  power  to  award  an  attachment  for  contempt  in  disobeying,  &c.; 
the  proper  method  in  such  cases  being  by  indictment  for  a  misde- 
meanor. 

355.  Kuchuml  v.  Smith,  M.  T.  8  Car.  I.  Cro.  Car.  285.  —  Aii 
action  on  the  case  was  brought  against  the  defendants  as  churclk- 
wardens,  for  that  they  had  falsely  and  maliciously  presented  Uie 
plaintiff  upon  a  pretended  crime  of  incontinency.  Upon  iioi 
guilty,  a  verdict  was  found  for  the  defendants.  It  was  moved» 
that  they  might  have  double  costs,  because  they  were  troubled  and 
vexed  for  a  matter  which  did  concern  their  office.  —  B*it  it  wa« 
RESOLVED,  that  this  case  was  not  within  the  statute,  for  it  is  merely 
ecclesiastical;  and  the  makers  of  the  statute  never  intended  to 
give  double  costs  but  where  men  are  vexed  concerning  temporal 
matters^  which  they  shall  do  by  virtue  of  their  office,  and  not  for 
presentments  concerning  matters  of  fame. 

356.  Stone  v.  Lingar,  T.  T.  12  Car.  I.  Cro.  Car.  467.  — Ac- 
tion on  the  case.  Whereas  the  plaintiffs  were  inhabitants^  aad 
possessed  of  such  lands  for  years  in  the  parish  of  St,  M.,  and  were 
there  liable  to  the  payment  of  all  duties  for  the  reparation  of  tbe 
church  of  the  said  parish,  and  to  all  rates  and  charges  withio  the 
same ;  that  the  defendant,  being  constable  of  R.y  falsely  presented 
that  they  were  inhabitants  in  the  parish  of  R.,  and  possessed  of 
the  said  lands  in  the  parish  of  R.,  and  chargeable  there  to  the  pay- 
ment of  such  duties ;  by  reason  whereof  they  were  compelled  to 
pay  such  sums  unduly,  for  which  they  brought  this  action.  UpoD 
not  guilty  pleaded,  the  defendant  was  found  not  guilty.  And 
Grimston  moved  for.  the  defendant  to  have  double  costs,  because 
what  he  did  was  by  virtue  of  his  office,  and  by  tlie  statute  of 
7Jac.i.  c.  5.  he  ought  to  have  double  costs.  —  Atkins,  on  the  othor 
side,  moved,  that  this  being  a  special  action  on  the  case  for  false 
presentment,  (and  not  an  action  of  trespass  or  false  imprisonment,) 
wherein  liberty  is  given  to  plead  '*  not  guilty,'*  and  give  the  spe* 
cial  matter  in  evidence ;  and  the  question  being.  In  what  panifa 
the  said  lands  were  ?  that  it  was  out  of  that  statute^  but  within  the 
statute  of  2SHe^,S.  c.  15.,  which  gives  single  costs  to  the  6$' 
fendant.  *—  And  all  the  Court  were  of  this  opinion,  and  gave  rule 
accordingly. 

357.  Herbert  v.  Waters,  M.  I\  7  W.  3.  Carik.  362.  —  In  reple- 
vin; the  defendants  averred  the  taking  as  overseers  of  the  poor,  in 
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he  general  form,  according  to  the  directions  of^SEliz,  c>  2.  §  19.  granted  a(W 
The  plaintiff  replied,  e/e  injun'af&c.  as  the  statute  likewise  prescribes,  nonsuit  in  re- 
\t  the  trial  the  plaintiff  was  nonsuited ;  and  thereupon  the  jury  ^,J®^l"p^5®" 
rere  discharged,  without  any  enquiry  of  the  treble  damages  which       defendant* 
ire  given  to  the  overseers  by  the  said  statute.     Upon  which  the  seew. 
Court  was  moved  for  a  writ  of  enquiry;  and  after  it  had  been  S.C.  SMod. 
:wicc  argued,  the  Court  solemnly  determined,  that  a  writ  of  enquiry  us. 
ihould  go  in  this  case;  for  by  Holl  C.  J.,  although  the  first  jury  1^*1^-205. 
night  have  enquired,  yet  it  was  only  an  inquest  of  office,  and  no  part  Comb  344 
>f  tlie  issue,  nor  was  it  a  thing  for  which  an  attaint  would  lie  against  2  Dan*.  449. 
them  ;  and  therefore  it  is  within  the  rule  in  Cheneys  case  {a),  that   1  Salk.  206. 
ivhere  the  Court  ex  officio  ought  to  enquire  of'^a  matter  upon  5  Mod.  77. 
uvhich  no  attaint  lies,  the  omission  of  it  may  be  supplied  by  a  writ  ^^'  ^*"'  ^*^' 
of  enquiry.  (a)  10  Co.  119. 

358.  Rex   v.    Daubnei/,    M.  T.    7  G.  2.  MSS,  —  The  church-  An  informatiaa 
srardens  for  the  parish  of         ,  had  been  sworn  in  upon  a  mando'  guo  warranto 
mus  from  the  Court,  and  had  made  rates,  &c.  which  concerned  the  **°®?  "**'  ^'* 
parish,  and  had  otherwise  acted  in  their  offices;  and  now  Henley  ^S^^^^^^'^ 
moved  for  an  information  quo  warranto  against  one  of  them,  to 

show  by  what  authority  he  exercised  that  office.  But  the  Court 
denied  the  motion,  a  churchwarden  not  being  such  a  public  officer 
against  whom  an  information  would  lie ;  for  it  was  no  usurpation 
upon  the  Crown,  and  they  might  as  well  apply  for  an  information 
against  a  constable  or  overseer^  and  the  parties  aggrieved  might 
have  their  action ;  for  his  being  sworn  in  by  virtue  of  the  manda- 
mus would  be  no  bar  to  such  action,  because  a  mandamus  gives  no 
right,  but  leaves  the  matter  as  it  was  before. 

359.  Rexy.  Byce,   T.  T.  28  G.  2.  MSS.  —  Defendant  was  in-  a.  was  indicted 
dieted  for  not  paying  20^.  costs,  on  the  dismission  of  his  appeal  for  not  paying 
to  Quarter  Sessions  at   5/.  A\s,  from  a  poor's  rate  for  R.     In-  2o#.  costs  on  the 
dictment  set  forth,  that  whereas  B.  appealed  from,  &c.,  on  hear-  ^"^^^^^ 
hag,  the  Sessions  ordered  the  same  rate  to  be  confirmed  ;  and  by  poor's  rate; 
reason  the  appeal  appeared  frivolous,  the  Court  ordered  the  de-  and  it  was  held 
fendant  to  pay  20^.  costs ;  and  then  sets  forth  the  order  verbatim;  that  an  mdict- 
and  then  states,  that  the  defendant  having  notice  thereof,  f  nju-  *'*^^  might  be 
rioiisly  and  contemptuously  refused  to  pa}',  &c.  —  Thb  Court  ^'^^^^^t. 
refused  to  quash  ;  but  on  demurrer  the  objections  were,  1st,  That 

it  was  not  an  indictable  offence.  2diy,  That  it  was  stated  by  way 
of  recital.  3dly,  Because  17  G.  2.  c.  38.  gives  a  remedy  by 
distress,  ^thly,  That  it  was  not  stated  that  the  defendant  was  an 
inhabitant.  5thly,  That  the  act  concerning  costs  does  not  ex- 
tend to  inferior  jurisdictions,  as  St.  A.*8.  But  they  were  over- 
ruled ;  and  THE  Court  held,  that  the  8  &  9  ^.3.  c.  SO.  has  in  cer- 
tain cases  given  the  remedy^  but  that  this  case  does  not  fall 
within  that  remedy ;  for  S&9  fV.  Sf  M.  c. 30.  gives  relief  in 
cases  of  appeals  concerning  removals. 

S60.  Bcnnet  v.  Harij  E.  T.  28  G.  2. —  In  an  action  of  trespass  In  tr€ij)aiA 
against  an  overseer  of  the  poor,  on  account  of  something  done  by  against  an  over- 
virtue  of  the  43  Eliz.  c.  2.,  a  verdict  being  found  for  the  defen-  ^  'he  treble 
dant,  the  jury  omitted  to  assess  the  treble  damages  given  by  that  *^^^^' 
statute.  —  Mr.  Justice  Dbnisox.   If  judgment  had  been  entered  fendant  may  be 
up,  the  application  for  a  xvrit  of  inquiry  would  have  been  too  late ;  assessed  by  writ 
but  as  it  has  not,  the  Court  may  award  one.     There  must  how-  of  equity  before 
ever  be,  as   a  foundation   for   awarding   the   writ,  a  suggestion  J"*J?"T|*'  , 
entered  upon  the  post^f  that  the  defendant  was  an  overseer  of  ^^  * 
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pi.  363. 


To  entitle  an 


Law  of  Coiu,    the  poor ;  aDd  that  the  action  was  brought  against  him  fur  a  thing 

117.  done  by  virtue  of  the  43  Eliz,  c.  2. 

S.  C.  Sayer's  "^ 

Rep.  814.    S.  C  Sayer*s  Law  of  Damages,  245. 

O^rseenof  m\.  Nutting  v.  Jackson,  E>  T.  13G.  3.  Loft.  2^9.  —  Trespaw 

the  poor,  and  off  against  overseers  for  taking  a  gelding.  The  overseers  aHeged, 
^^to-i acting^  that  by  virtue  of  their  office,  and  in  pursuance  of  a  justice's 
warrant^  are^  '  order,  they  levied  satisfaction  for  a  poor's  rate.  It  was  objected 
within  the  pro-  on  the  trial,  that  by  the  statute  2tG.2.  c.4i>.  demand  should 
tection  of  the  have  been  made  of  the  perusal  and  copy  of  the  justice's  warrant, 
1246.9.  c  44.  and  six  days'  neglect  or  refusal ;  and  the  learned  judge  who  tried 
w  n  N*P  24  ^^®  cause  being  of  the  same  opinion,  the  plaintiff  was  nonsuited. 
SeeS^P.Harper  —  LoRD  Mansfield.  Overseers  of  the  poor  and  churchwardens 
V.  Carr, ;iosf,       *^c  clearly  within  the  meaning  and  protection  of  this  statute:  the 

legislature,  by  passing  this  act,  intended  to  extend  the  benefit  of 
the  statute  of  21  Jac.  I.  c.  12. ;  and,  therefore,  all  officers  acting 
under  a  justice's  warrant  are  included  in  it. 

362.  Grindlei/  v.  Holloway,  H.  T.  20  G.  3.  Dougl.  307.— Tren- 
overuer,  ^c.  xo  pass  ;  on  not  guilty,  a  verdict  was  found  for  the  defendant.  A 
double  costs  un-  rule  was  obtained  to  show  cause  why  it  should  not  be  entered  od 
^^fT3*^*^'5'  i)^^  tqIi^  that  the  defendant  was  a  constable,  and  that  the  action 
^ied^theiudse  ^^  brought  for  what  he  had  done  in  the  execution  of  his  office, 
who  hied  the  ^^  entitle  him  to  double  costs  under  1  Jac.  I.  c,5'  (a)  There  was 
cAuse  that  he  was  HO  indorsement  on  the  postea,  nor  certificate,  in  this  case;  bitt, 
acting  in  the  in  an  affidavit  of  the  defendant,  it  was  sworn,  that  the.  act  for 
execution  of  his  which  he  was  sued  was  done  in  the  execution  of  his  office. — 

Wood,  in  support  of  the  rule,  cited  Rex  v.  Poland  (d),  and  Df 
venish  y,  Mertins  {c)y  a  case  on  this  very  statute;  where  its 
said,  that,  when  there  is  a  verdict  for  the  defendant,  the  fadi 
entitling  him  to  double  costs  are  to  be  put  upon  the  record  by  way 
of  suggestion.  He  also  mentioned  some  modem  cases  which  had 
been  furnished  him  by  the  master,  particularly  one  of  Hickman  v. 
Goring*  a  note  of  which  was  read  by  Butler  J.  —  HowARTH,ybr 
the  plaintiff',  insisted,  that  it  was  clear,  from  the  words  of  the 
statute,  that  the  judge  who  tries  the  cause  must  certify,  that  the 
act  complained  of  was  done  by  the  defendant  in  the  execution  of 
his  office.  The  statute  did  not  say,  **  such  defendant  shaff  be 
"  allowed  his  double  costs,"  but  "  the  justice  or  justices,  8^c.  shall 
allow  him,  Sfc"  Whether  the  defendant  was  or  was  not  acting  in 
the  execution  of  his  office,  was  an  inference  of  law  to  be  drawn 
from  the  particular  facts  proved,  which  the  judge  at  nisi  prins  was 
able  to  do ;  but  the  Court  could  not,  without  trying  the  cause 
again.  The  defendant's  affidavit  was  absurd  ;  it  was  swearing  to 
matter  of  law.  The  cases  cited  did  not  apply.  In  that  of  J>- 
venish  v.  Mertins,  the  plaintiff  having  moved  to  discontinue,  iIk? 
Court  made  the  payment  of  the  double  costs  part  of  the  tenss 
on  which  the  motion  was  granted  ;  and  what  was  there  said  about 
a  suggestion  was  foreign  to  the  case  before  the  Court.  But  tbe 
(d)  Anon.  point  was  expressly  decided  in  a  case  in    Ventris  (d),  where  a 

9  Vent  45.         suggestion,  like  that  now  prayed  for,  after  a  verdict  for  the  d^ 

fendant,  was  refused,  on  the  ground  that  it  was  the  province  of  tbe 
judge  before  whom  the  cause  was  tried  to  aUow  the  double  coc^* 
He  stated  an  affidavit  (whrch  was  read),  by  whidi,  he  saidy  it 


(6)lStr.49. 
(c)2Str.  974. 


n)  Made  perpetual,  21  Jac.J.^c*  1^. 
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would  appear,  that  the  defendant  was  hot  acting  in  the  execution 
of  his  office. — The  rule  discharged,  (a) 

363.  Harper  v.  Carr  (A),  £.  T.  SI  G.S.I  T.  R.  270— Trespass.  Omtten  oso. 
The  defendant,  who  was  a  churchwarden,  took  an  anchor  as  a  dis-  not  be  «iied  in 
tress  for  non-payment  of  a  poor  rate  under  a  warrant  of  magis-  *»^P«w  for  le- 
trates.     It  was  contended,  on  behalf  of  the  defendant,  that  this  ^|*g^' 
action  could  not  be  maiiitained  against  him  alone,  but  that  the  without  jdnkiff 
magistrates  under  whose  authority  he  had  acted,  ought  also  to  the  magistnues 
have  been  made  defendants  under  the  24  6. 2.  c.  44s    The  learned  whognntfidthe 
judge  thought  that  a  churchwarden  distraining  for  a  poor's  rate  ^"f^nt  w»  the 
was  not  within  the  protection  of  that  statute.     The  jury  found  a  *S^^  ^ 
verdict  for  the  plaintiff,  with  leave  to  move  to  enter  a  nonsuit.  —  jackion  inSe^' 
Kbnyon  C.  J.     The  only  question  here  is.  Whether  or  not  we  pL       .' 
should  put  the  construction  on  this  very  beneficial  statute  that  the  (a)SeeFleccbcr 
legislature  intended  it  should  receive  ?     The  act  provides  that,  v,  Wilkins, jioii» 
when  a  warrant  is  granted  to  the  inferior  descriptions  of  mankind  pi*  365. 
who  cannot  judge  of  the  propriety  of  it,  they  shall  not  be  harassed 
with  actions  for  executing  it,  but  that  the  magistrate  who  granted 
it  shall  bear  the  responsibility  himself.     It  is  objected,  however, 
that  the  statute  does  not  extend  to  churchtoardens  and  ox)erseerSf 
but  is  confined  to  the  officers  of  the  peace :  but  if  that  be  the 
meaning  of  the  statute,  all  mankind  have  been  acting  under  a  mis- 
take ever  since  it  passed ;  for  it  has  always  been  extended  to  ««r- 
veyors  of  the  highxjoays^  who  have  an  extensive  jurisdiction  on  the 
subject  of  the  highways.  In  Wilkes  v.  LordJIalifax  it  was  indeed 
decided  that  the  act  did  not  extend  to  one  of  the  Kings  messen- 
gerSf  and  there  it  was  said  that  it  was  confined  to  those  who  were 
obliged- to  take  upon  them  the  execution  of  offices  of  this  descrip* 
tion  without  any  reward.     Nor  can  it  be  doubted  but  that  it  ex- 
tends to  overseers  of  the  poor  in  some  instances,  e.  g.  in  executing 
an  order  of  removal.     In  7  Jac.  I.e.  5.  the  description  is  "  con- 
*f  stables  and  certain  other  His  Majesty's  officers  .**'  but  in  this 
itatute  the  latter  expression  is  dropped,  and  it  speaks  of  **  con- 
f|  £tabJes,  headboroughs,  or  other  officers,*'  acting  in  obedience  to 
any  justice*s  warrant.     I  am  very  clearly  of  opinion,  that  the  ma- 
gistrates who  granted  the  warrant  should  have  been  made  parties 
to  the  suit,  and  that  all  those  other  steps  should  have  been  taken 
that  the  statute  24  G.  2.  requires.  —  Ashhurst  J.    The  case  of 
Nutiing  v.  Jackson  is  a  decision  directly  in  point.  —  Grose  J.     I 
remember  the  case  of  Nutting  v.  Jackson  (c),  which  underwent  a  {e)Ante^^\.96\. 
great  deal  of  discussion,  and  the  determination  of  which  was  sa- 
tisfactory to  every  person  who  heard  it.     And  that  was  not  the 
first  determination  on  the  point ;  for  Mr.  Liicas  cited  a  case  in 

{a)  But  where  there  is  a  special  Ver-  upon  the  record  in  what  capacity  the 

diet,  and  it  appears,  by  the  facts  there  defendantwas  acting,  an  allowance  by  the 

found,  that  tlie  act  for  which  Uie  action  judge  is  necessary,  but  not  when  itdoei 

was  brought  was  done  by  the  defendant  appear  on  the  record  that  he  was  acting 

by  Tfrtue  or  reason  of  his  office,  as  a  by  virtue  of  his  office  ;  that  tlie  case  of  .^ 

jitttice  of  peace,  &c.  the  master  must  a  discontinuance  provided  for  by  the 

tax  double  costs,  though  there  has  been  statute  shows,  that  the  right  to  double 

no  certificate  nor  allowance  by  the  judge  costs  was  not  meant  to  be  confined  en- 

wbo  tried  the  cause.     Hiis  was  deter-  tirely  to  such  allowance  of  a  judge  at 
mmed  in  the  case  of  Rann  v,  Pfckins,     niiipriys.     The  roaster,  being  asked, 
2S  G.  3.  —  Lord  Mafufieid,  and  BuUer    said,  he  had  no  doubt  but  that  he  ought 
J.  said  upon  that  occaaibn,  thai  in  com-     to  tax  double  costs, 
mon   cases,  where  it  does  not  appear 
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1770  before  The  Lord  Chief  Justice  WUmot  who  dectded  at  nin 
prius  that  an  overseer  of  the  poor  was  an  officer  withio  the  mean- 
ing of  the  statute  24  G.  2.     It  is  true  that  the  Court  of  Common 
(a)^n/ir,pl.e66.  PLeas  expressed  a  different  opinion  in  Milward  v.  Cafin  (a)  ••  but 

it  is  sufficient  to  say  of  that  case,  that  it  was  determined  on  the 
form  of  the  action,  and  that  the  attention  of  the  Court  was  not  neces* 
sarily  called  to  this  point  as  it  was  in  the  case  of  Nutting  ▼.  Jisclv 
son.  I  think  it  would  be  mischievous  to  over-rule  the  case  of 
Nutting  V.  JacksoUf  which  was  a  convenient  and  proper  decisioD. 
Therefore,  without  repeating  the  reasons  already  given  by  the 
Court,  I  am  of  opinion  on  the  authority  of  that  case,  which  can- 
not be  distinguished  from  the  present,  that  the  rule  shouJd  be 
made  absolute.  —  Lawrence  J.  The  ground  on  which  I  doubted 
the  authority  of  Nutting  v.  Jackson,  when  this  motion  was  first 
made,  was,  that  the  magistrates  in  granting  a  warrant  of  distress 
Act  merely  ministerially :  if  they  had  no  discretion  on  the  subject 
it  would  be  hard  that  they  should  be  bound  to  grant  a  warrant  of 
distress  which  they  thought  illegal,  and  afterwards  discuss  the 
propriety  of  the  rate  at  their  own  expence.  And  if  they  had  no 
discretion  in  granting  the  warrant,  I  should  have  doubted  of  that 
case.  But  the  cases  now  referred  to  show  that  the  justices  do  not 
act  ministerially.  Besides,  the  statute  43  Eliz.  c,  2.  requires  a  war- 
rant signed  by  two  justices  to  enable  them  to  levy  the  money  due, 
which  would  have  been  unnecessary  if  the  justices  were  not  to 
exercise  a  discretion  whether  they  should  grantor  refuse  the  war* 
rant.  That  circumstance,  I  think,  shows  that  the  legislature  did 
not  intend  that  a  warrant  should  be  granted  as  a  matter  of  coutk, 
but  that  the  justices  should  first  inquire  into  the  merits  of  the 
case.  The  cases  cited  show  that  the  party  ought  to  be  sumraoocd 
before  the  magistrates  before  they  grant  a  warrant  of  distress; 
and  then  they  must  exercise  their  own  judgment,  in  the  same  wa? 
that  they  do  on  the  hearing  of  any  other  complaint.  Then  it 
seems  to  be  immaterial,  in  this  respect,  whether  the  warrant  be 
granted  to  the  overseer  or  to  any  other  person.  Considering, 
therefore,  that  such  a  warrant  is  not  granted  as  of  course,  and 
that  this  very  point  was  decided  in  Nutting  v.  Jackson,  I  think 
that  the  rule  must  be  made  absolute.  —  Rule  absolute. 
The  statutes  364.  Atkins  v.  Bantuell  (a),  M.  T,  43  G.  3.  S  isoj^,  92.  —  This 

7Jac.  I.e.  5.  ^as  a  rule  calling  on  the  defendants  to  show  cause  why  the  tnas- 
c.°iV^S3  ffivini?  ^®'  should  not  review  his  taxation  of  the  costs  in  the  cause,  and 
double  coSs  to  "^^y  ^^®  defendants  should  not  refund  to  the  plaintiffii  or  thdr  at- 
parish  officers  tomey  18/.,  the  double  costs  which  had  been  paid  to  them.  The 
sued,  &c.  ex-  action  was  assumpsit  by  the  parish  officers  or  Toddington  againit 
tend  not  to  ac-  the  parish  officers  of  Milton  Bryant^  to  recover  money  laid  out  by 
themfornon-  the  former  for  maintenance  and  m^ical  assistance  afforded  Cos 
feazance,  such  pauper  belonging  to  the  latter  parish,  in  which  there  was  a  judg- 
asthcnonpay.  ment  of  norisuit  (b);  and  the  master  had  allowed  the  defendaoti 
mentofmonej    double   costs,   conceiving   them   entitled   to  it  under  the  bXmH^ 

wi^rt  of  oUr  "^"^^^^  *  •  ^'  ^-  ^^^  *^^  "^^^^  1-  ^- 12.  J  3.,  inasmuch  as  they  had  been  susd 
of  their  ^upe«  '"  ^^^*'  character  of  parish  officers.  —  The  Court  said,  that  tWl 
by  another  Was  the  case  of  a  mere  nonfeazance,  to  which  the  words  of  dw 

parish  into         Statute  did  not  extend  :  and  there  was  no  reason  for  departing  u> 

(a)  Sec  Tomlinson  v.  Bentall*  pott,        (b)  Vide  9£«st,  505.  on 
pL  396.  p^int. 
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such  a  case  from  the  letter  of  the  statute.  -^  It  was  thereupon  re-  which  he  w^nt ; 
ferred  back  to  the  master  to  review  his  taxation,  and  that  such  ^^^  ^^^  ^^i<^^ 
aum  as  he  directed  should  be  refunded.  •"  *^^?^  ®^  ^ 

sumpsa  wgf 
brought  againftt  them. 

365.  Fletcher  v.  Wilkins,  H.  2\  44  G.  3.  6  East,  283.  —  To  an  RejfUnnn  is  not 
action  of  replevin  for  taking  the  plaintiflTs  cattle,  and  unjustly  de-  ?°  ^°"  ^^' 
taining  the  same,  the  defendants  avowed  and  made  cognizance  of  g^  g  2  c"44. 
the  taking,  two  of  them   as  overseers   of  the  poor,  a  third  as  j  g.  which  pro- 
churchwarden  of  the  hamlet  of  Af.  in  the  parish  of  S.,  in  the  tects  constables, 
county  of  O.,  and  the  fourth  as  their  bailiff,  under  a  warrant  of  &c.  (and 
distress  of  two  magistrates  made  and  issued  on  the  21st  o£  Julu  ^^ongaiothen 
1802.  for  levying   3«.  13*.  5irf.  due  from  the  plaintiff  upon  a  ^^^^^^ 
poor-rate  duly  made  and  published  for  the  said  hamlet ;  and  which  poor's  rate) 
rate  the  plea  stated  that  the  plaintiff  had  before  the  issuing  of  the  acting  under  a 
warrant  been  duly  summoned  before  them  to  show  cause  why  he  magistrate's 
should  not  pay,  and  had  shown  no  sufficient  cause ;  by  which  ^^^^^\  f*^™ 
warrant  the  said  justices  had  commanded  the  churchwarden  and  *"^^  demand 
overseers  of  the  poor  of  the  said  hamlet  forthwith  to  distrain  the  tnade  or  left  at 
£Oods  of  the  plaintiff;  and  that  if  within  six  days  next  after  such  their  usual 
distress  the  said  sum  with  charges,  &c.  should  not  be  paid,  then  place  of  abode, 
they  should  sell  the  said  goods  so  distrained,  and  out  of  the  money  ^^'  ^^.  ^®  ,. 
arising  therefrom  detain  the  said  34/.  13*.  S^d,  and  charges,  &c.  ^ring'tuch"* 
rendering  to  the  plaintiff  the  overplus,  &c.     The  plea  then  pro-  action,  &c. 
ceeded  to  state  the  delivery  of  the  warrant  to  the  churchwarden 
and  overseers  of  the  poor,  defendants,  to  be  executed  ;  that  they 
required  the  plaintiff  to  pay  the  sum  due  under  the  rate ;  and 
because  he  refused  so  to  do,  they  as  such  churchwarden  and 
overseers,  and  the  other  defendant  as  their  bailiff  and  by  their 
command,  acknowledged  taking  the  plaintiff's  cattle,  &c.  as  for  a 
distress,  &c.     And  the  plea  concluded  with  an  averment  that  no 
4emand  of  the  perusal  or  copy  of  the  said  warrant  was  ever  made  or 
teft  at  the  usual  place  of  abode  of  either  of  the  defendants  by  the 
piaintrff',  or  his  attorney  or  agents  in  writings  as  by  the  statute  in 
such  case  made  is  directed.     To  this  the  plaintiff  pleaded  a  fri- 
volous pica  in  bar,  denying  that  at  the  time  of  making  the  said 
warrant  of  distress  there  was  any  such  rate,  &c.  approved  by  the 
justices,  &c.  as  in  the  said  warrant  is  mentioned,  &c.     To  which 
there  was  a  demurrer,  assigning  for  special  cause  that  the  plaintiff 
had  not  answered  to  that  part  of  the  said  avowry  and  cognizance 
in  which  it  is  alleged,  that  no  demand  was  made  of  the  perusal  and 
copy  of  the  said  warrant  therein  mentioned,  but  had  by  his  plea 
admitted  that  no  such  demand  was  made.     Joinder  in  demurrer.— 
After  time  taken  to  re-consider  the  conflicting  authorities,  Lord 
Ellenborough  C.  J.  delivered  the  unanimous  judgment  of  the 
Court.     This  was  an  action  of  replevin  against  four  defendants,  in 
which  the  two  first  defendants  avow  as  overseers  of  the  poor  of 
the  hamlet  of  M.,  in  the  parish  of  S.,  in  the  county  of  6.;  the 
third,  as  churchwarden  of  the  same  hamlet;  and  the  fourth  de- 
fendant, as  their  bailiff,  makes  cognizance  for  taking  the  plaintiff's 
cows  under  the  warrant  of  two  justices  of  peace  for  levying  by 
distress  upon  the  goods  and  chattels  of  the  plaintiff  a  poor's  rate, 
after  the  same  had  been  duly  demanded.     The  defendants  con- 
clude their  avowry  and  cognizance  by  averring,  that  no  demand  of 
the  perusal  or  copy  of  the  warrant  was  ever  made  upon  or  left  at 
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the  usual  plaice  of  abode  of  the  defendants  by  the  plaintiff,  or  his 
attorney  or  agent,  as  required  by  the  statute ;  and  pray  judgmeat 
and  a  return  of  the  cows,  &c.  To  which  avowry  there  is  a 
frivolous  plea  in  bar,  and  a  demurrer  thereto ;  assigning  for  cause, 
that  the  plaintiff  has  not  by  his  plea  to  the  avowry  and  cognizance 
in  any  manner  answered  that  part  thereof  in  which  it  is  alleged, 
"  that  no  demand  was  made  of  the  perusal  and  copy  of  the  war* 
**  rant  therein  mentioned  ;'*  but  hath  by  his  said  plea  admitted 
that  no  such  demand  was  made.  To  this  there  is  a  joinder  in 
demurrer.  And  the  question  arising  upon  these  pleadings  iSf 
whether  the  statute  24  G.  2.  c.  44<.  §  6.  (which  provides  that  no 
action  shall  be  brought  against  any  constable  or  other  officer  for 
any  thing  done  in  obedience  to  the  warrant  of  a  justice  until 
demand  shall  have  been  made,  in  the  manner  prescribed  by  that 
act,  of  the  perusal  and  copy  of  such  warrant,  and  the  same  hath 
been  refused  or  neglected  for  the  space  of  six  days  afler  such 
demand)  extend  to  the  action  of  replevin.     The  cases  upon  this 

{a)Anie,ji>l266»  subject  are,  Milvoard  and  Coffin  (a),  in  which  case  the  Court  de> 

termined  that  the  action  of  replevin  was,  '*  an  action  in  rem  to 
*'  which  that  statute  had  been  never  holden  to  extend  i*  and 
Pearson  V.  Roberts ^  Willess  Reports^  66^.^  in  which -it  was  dedded 
that  an  action  of  replevin  could  not  be  maintained  against  per- 
sons makine  a  distress  for  not  performing  the  highway  duty,  as  a 
demand  haa  not,  previous  to  the  commencement  thereof;  been 
made  of  the  justices'  warrant.  —  And  Willes  C.  J.  there  dis- 
tinguished between  a  replevin  by  plaint  or  mandatory  writ  to  the 
sheriff,  to  have  the  goods  again,  which  he  stated  not  to  be  within 
the  statute,  and  replevin  by  action  to  recover  damages.  And  in 
addition  to  this  there  is  the  authority  of  an  obitur  dictum  of  Lord 

(i)^fi/#,pl..%s.   Kenyan  in  Harper  v.  Carr  (&),  that  but  for  the  case  of  Mthoard 

and  Coffin  he  should  have  thought  replevin  within   the  statute. 
And  one  cannot  but  feel  the  force  of  the  observation  made  bj 
Lord  Kenyon  on  that  occasion,  <^  that  convenience  requires  that 
"  it  should  be  so,  otherwise  it  is  in  the  plaintiff's  power  to  evade 
**  the  provisions  of  the  act,  by  adopting  a  particular  mode  of  pro* 
**  ceeding  which  depends  6n  his  own  choice."  The  case  in  Wules*t 
Reports  seems  to  go  on  a  distinction  between  an  action  of  replevin 
where  damages  are  to  be  recovered,  and  a  proceeding  only  to  have 
the  goods  again.     But  the  industry  of  the  gentleman  who  very 
ably  argued  this  case  has  not  succeeded  in-  discovering  such  firsts 
mentioned  mode  of  proceeding  by  action  of  replevin  to  recover 
damages,  as  contradistinguished  from  proceedings  to  have  the 
goods  again.    There  does  not  appear  in  any  of  the  books  anj 
proceeding  in   replevin  which  has  not  commenced  by  writ,  re- 
quiring the  sheriff  to  cause  the  goods  of  the  plaintiff  to  be  replevied 
to  him,  or  by  plaint  in  the  sheriff's  court,  the  immediate  procen 
upon  which  is  a  precept  to  replevy  the  goods  of  the  party  levying 
the  plaint.     Both  those  modes  of  proceeding  are  in  rem^  f.e.  to 
have  the  goods  again :  and  if  so,  and  there  should  not  be  any 
action  of  replevin  for  the  recovery  of  damages  only,  then  the  cif0 
in  Willes  will  be  an  authority,  in  addition  to  that  of  MUward  sod 
Coffin^  to  show  that  the  statute  24  G.  2.  does  not  extend  to  die 
case  now  before  the  Court.     The  reason  assigned  by  Lord  Kem(^ 
ab  inconvenienti  has  undoubtedly  great  weight ;  but  on  the  ofter 
iiand  it  appears  to  \is  ihait  the  inconvenience  of  depriviof  the 
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subject  of  his  remedy  by  replevin  is  full  as  great,  if  not  greater  . 
for  it  may  happen  that  no  damages  which  a  jury  is  properly  au- 
thorized to  give  can  compensate  the  loss  of  a  particular  chattel 
which  the  owner  may  be  for  ever  deprived  of,  if  he  cannot  sue  a 
replevin.     In  addition  to  the  authorities  quoted,  the  argument 
arising  from  the  several  statutes  is  very  strong  in  favour  of  the 
plaintiff.     The  statute  43  £liz>  c.2.  which  is  the  foundation  of  the 
poor's  rate,  considers  replevin  as  a  proceeding,  in  which  the  right 
to  levy  distress  any  sums  claimed  on  account  of  that  rate  may  be 
properly  controverted  ;  for  by  the  19th  section  of  that  act,  a  form 
of  avowry  is  given  in  case  of  a  distress  made :  and  the  distress 
under  that  statute  was  in  the  nature  of  an  execution;  for  the 
sums  assessed  for  the  relief  of  the  poor  are  by  the  fourth  section 
directed  to  be  levied  by  distress  and  sale  ;  and  it  would  be  going 
very  far  indeed  to  say  that  so  beneficial  a  remedy  is  indirectly 
taken  away  by  the  general  words  of  the  statute  24  G.  2.,  when  the 
provisions  which  are  enacted  in  that  statute  as  to  the  form  of 
plea,  &c.  are  not  adapted  to  the  proceedings  in  replevin;  and 
though  it  was  truly  said  that  prior  to  the  statute  27  G.  S.  c.20.  a 
demand  of  a  copy  of  the  warrant  might  have  been  made,  and 
notice  given  with  effect  to  the  magistrate  before  the  distress  was 
sold,  the  time  for  such  sale  being  then  indefinite  ;  yet  it  is  not  to 
be  intended  that  the  legislature  would  have  passea  that  act  in  a 
way  to  defeat  the  remedy  by  replevin,  had  it  been  supposed ^that 
the  statute  24  G.  2.  had  extended  to  it.     In  truth,  the  statute 
27  G.  2.  leaves  the  question  upon  the  construction  of  the  statute 
24  G.  2.,  as  applied  to  a  poor's  rate,  where  it  was  before :  for  ante- 
cedently to  the  statute  27  G.  2.,  a  distress  taken  for  the  poor's 
rate  under  the  statute  ^S  Eliz,  c.2.  §  IS.  might  have  been  sold 
immediately ;  and  a  replevin  in  such  case  in  order  to  serve  the 
party  must  have  been  sued  out  as  soon  as  possible  afler  the  distress 
made,  without  waiting  fcr  a  copy  of  the  warrant,  or  the  giving  of 
notice  to  the  magistrate :  and  from  the  incongruity  between  the 
steps  required  and  provisions  directed  by  the  statute  24  G.  2.,  and 
tile  proceedings  in  replevin,  in  addition  to  the  reasons  before 
given,  we  think  it  was  not  intended  by  the  legislature  that  the 
provisions  of  the  statute  24  G.  2.  c,  44.  should  extend  to  this 
action  of  replevin.  —  Judgment  for  the  plaintiff. 

866.  Blanchard  v.  Brambley  T.T.  54}  G.S.  SM.S^S.lSh—  Parish  officer.. 
Assumpsit  for  goods  sold  and  delivered.     The  action  was  com-  ?'  persons  act- 
menced  against  the  defendant  and  two  others,  one  of  whom  was  J^ff ^'lU^ot *nl 
churchwarden,  and  the  other  overseer  of  Kingston,  Dorset^  for  the  titled  under 
price  of  sundry  parcels  of  bread,   the  greater  part  of  which  was  statutes  7 Jac.l. 
delivered  to  the  parish  officers  by  their  order,  but  one  parcel  was  c,  5.  and  21 
delivered,  to  them  by  the  order  of! Bramble,  acting  on  their  behalf,  J«<y^*  f*^^' 
and  the  bread  was  for  the  use  of  the  poor  of  the  parish.    The  Sl,onriI^^^ 
plaintiff  declared  against  Bramble  only,  and  judgment  as  in  case  of  ^  in  cascof  a 
anonsiiit  for  not  proceeding  to  trial  was  ^iven  against  him.     A  nonsuit  in  an 
rule  nisi  was  obtained  that  the  master  might  tax  double  costs,  action  brought 
under  the  stats.  7Jac.  1.  c.5.  and  21  Jac.  1.  c.  12.  — Lord  Ellen-  ««ai»wt  them  for 
BOROUGH  C.J.  observed,  that  in  the  case  last  cited,  there  was  a  gc^"^id  .nd 
wrongful  receiving  of  the  money  in  the  first  instance,  which  was  delivered  to 
an  act  done,  and  the  action  was  brought  upon  the  wrongful  re-  them  for  the  us« 
ceiving,  but  here  all  was  in  the  negative,  for  non-payment  is  not  of  the  poor. 
an  act  done  but  an  act  forborne  to  be  done.-'BAYLKX  J.    TVi« 
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The  acts  ofa 
justice  of  the 
peace,  who  has 
not  duly  quali- 
fied, are  not 
absolutely  Toidj 
and  therefore, 
persons  seizing 
goods,  under  a 
warrant  of  dis- 
tress, signed  by 
a  justice  who 
haid  not  taken 
the  oaths  at  the 
General  Ses- 
sions, nor  de- 
livered in  the 
certificate  re- 
quired, are  not 
trespassers. 
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action  is  not  brought  for  buying  the  bread,  but  for  net  pi^n^  ibr 

it»  which  is  a  mere  nonfeasance.  Per  curiam.  —  Rule  diacJnrged. 

867.  The   Company  of  Proprietors  cf  the  Margate  Pm  ▼. 

George  Hannam^  Esq»^  M.  T.  60  G.  3.  S  B.S^  A.  266.— Trespw 

for  taking  goods  ;  Plea,  not  guilty.     There  were  two  quettioos  ia 

the  case  :  First,  Whether  the  plaintifis  were  liable  to  be  rated  to 

the  poor  ?  The  Court  decided  that  they  were  ;  and  their  judgment 

was  grounded  on  the  special  provisions  of  the  acts  of  pArliamat 

creating  the  company,  and  the  peculiar  nature  of  the  property. 

It  is,  therefore,  unnecessary  to  state  that  part  of  die  case.    The 

second  question  was,  Whether  the  warrant  of  diatreM,  aigned  by 

the  defendants,  Hannam  and  Di/son,  was  legal  ?  and  that  depended 

upon  the  question.  Whether  the  acts  done  by  Di/son^  as  a  justice 

for  the  cinque  ports,  were  valid,  he  having  omitted  to  deliver  in  a 

certificate,  or  to  take  the  oath  at  the  General  Sessions  in  the  cinqoe 

ports,  as  required  by  the  act  of  parliament  ?  The  facta  of  the 

and  the  clauses  of  the  acts  of  parliament  applicable  to  the  aoe 

are  fully  stated  by  the  Lord  Chief  Justice,  in  delivering  the  j 

ment  of  the  Court.     The  case  was  argued  by  Adoljhut  for  tbe 

plaintiff,  and  Boliand  for  the  defendant.    For  the  plaintiff  it  wai 

urged,  that  the  51  G.  3.  c,  86.  required  the  justices  for  the  cinqoe 

ports  to  qualify)  and  that  the  indemnity  act  applied  only  to  tboie 

who  actually  did  qualify.     Here,  the  defendant  jDyrojr  bad  not 

qualified  at  the  time  of  the  trial.     This  was  not  like  the  case  aft 

ferson  who  practised  as  an  attorney  without  being  duly  admitted, 
lis  acts,  indeed,  were  valid  ;  but  they  weiie  cured,  from  time  to 
time,  by  the  acts  of  the  parties  on  the  other  side.  For  the  defeat 
ant,  it  was  urged,  that  the  acts  of  the  defendant,  D^son^  were  nit 
void,  although  he  might  be  liable  to  apenal^  for  haTingaelcd 
without  being  duly  qualified.  The  18  d.  2.  c>20.  expressly  ii^ 
posed  a  penalty  on  such  a  person  acting  as  a  justice  without  Mag 
qualified.  The  51  G.3.  c.  36.  applied  to  the  cinqoe  porta,  andwtf 
tn  pari  materia.  The  penalty,  though  not  expressly  mentioned  m 
that  act,  will  attach.  The  words  of  the  51  G.  9.  c  96.  were  not 
Mronger  than  the  13  Car.%y  which  makes  void  the  election  of  any 
corporate  officer  who  shall  not  have  taken  the  sacrameat  wirluB  a 
year.  The  annual  indemnity  act  relieves  such  a  person  fron  nD 
penalties,  and  makes  his  intermediate  acts  valid.  This  was  Kke 
the  case  of  a  person  practising  as  an  attorney  without  bttng  dnW 
admitted :  he  was  liable  to  a  penalty,  but  his  acts  vrere  not  voia. 
The  indonvenience  that  would  follow  from  the  constraction  of  the 
act  contended  for,  on  the  part  of  the  plaintiff,  would  be  very  greA. 
Every  person  acting  under  the  authority  of  such  a  magistrate 
would  be  guilty  of  an  unlawful  act,  and  resistance  to  him  wooM 
be  lawful.  A  constable  might  even,  in  such  a  case,  become  liable 
to  a  charge  of  murder.  Cur.  adv,  vult,  — *  Abbott  C.  J.  now  de> 
livered  the  judgment  of  the  Court.  This  was  an  action  of  trcspaw, 
brought  for  levying  certain  poor-rates  for  the  parish  of  SaimiMn 
the  Baptist,  in  the  Isle  of  Thanet,  There  liad  been  three  rates,  sH 
regularly  made  and  published.  Two  of  the  three  had  been  duly 
lillowed  by  two  of  the  justices  of  the  cinque  ports.  The  third  wsi 
allowed  by  the  defendants,  Hannam  and  DysOHf  acting  as  sock 
justices :  the  warrants  df  distress  had  been  issued  by  these  defend- 
ants, and  executed  by  the  other  two  defendants,  one  of  whom  m 
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aa  oy^rse^ar  of  the  poor,  and  tlia  otlier  a  consuU)]e  of  the  parish.. 
Cppies  of  the  warrants  had  been  demaudiedy  and  notice  of  the 
action  given.  A  case  was  reserved  at  the  trial  of  the  cause,  upon 
two  questions ;  first,  Whetlier  the  plaintiffs  were  liable  to  be  rate4 
for  the  relief  of  the  poor  ?  secondly,  Whether  the  acts  of  the  de- 
fendant, Dysojt^  us  a  justice  of  the  peace  for  the  liberties  of  (he 
cinque  ports,  in  the  matter  in  question,  were  valid  or  not.  Th^ 
case  was  argued  before  us  upon  the  first  question  at  Serjeant's  Int^ 
Hailf  and  we  then  gave  our  opinion  in  the  affirmative*  viz.  that 
the  plain tifis  were  liable  to  be  rated  for  the  relief  of  the  poor.* 
The  second  question  was  spoken  to  at  the  same  time,  and  afler^ 
wards  more  fully,  argued  here  during  the  present  term.  It  arisci 
in  this  manner  :•  By  an  act  of  the  51st  of  His  late  Majesty, 
c.  36.,  His  Majesty  is  authorised  to  issue  a  commission,  to  be  dir* 
rected  to  certain  persons  to  be  therein  named,  constituting  them 
to  be  justices  of  the  peaco  within  and  throughout  the  liberties  of  the 
cinque  ports,  and  investing  them  with  the  same  power  and  authorr 
it^  as  belongs  to  any  mayor,  bailiff,  or  jurat,  to  exercise  within  the 
liberties  of  the  town  whereof  he  is  mayor,  bailiff,  or  jurat,  **  And 
*^  from  and  after,"  (these  are  the  words  of  the  statut/ei)  **  such 
**  commission  or  commission^  shall  have  so  issued,  all  persons  and 
<(  every  person  named  in  any  such  commission  or  commissions  shall 
<<  Jbe,  and  they  and  each  of  them  is  and  ^e  hereby  declared  to  he 
*^  justices  and  a  justice  of  the  peace  within  and  throughout  the 
^^  liberties  of  the  cinque  ports,  and  invested  with  the  same  power 
<<  and  authority  within  and  throughout  the  same,"  as  belongs  to 
uny  m^yor,  bailiff,  or  jurat  within  this  port  or  town.  By  the  third 
fiecMon  of  this  act  it  is  provided  and  enacted,  '^  That  no  person  or 
«  persons  to  be  named  in  such  commission  shall  be  thereby,  or  by 
*^  this  act,  authorised  to  act  as  a  justice  of  the  peace,  unless  be 
**  shall  have  such  qualification  as  will  authorize  him  to  act  for  a 
**  county,  and  unless  he  shall  have  taken  and  subscribed  the  oaths, 
f*  and  delivered  in  at  some  General  Sessions  to  be  liolden  in  some 
f^  one  of  the  cinque  ports,  the  certificate  respectively  required  to 
.^<  be  taken  and  subscribed  and  delivered  in  by  persons  qualifying 
**  themselves  to  act  for  counties.'*  The  defendant,  D^son,  had 
laken  the  oaths  under  a  writ  of  dedimus  potestatem^  but  he  had 
omitted  to  deliver  a  certificate,  or  take  any  oath  at  any  General 
•Sessions  in  any  one  of  the  cinoue  ports ;  and  upon  this  omission 
the  objection  to  the  validity  of  his  acts  as  a  justice  was  grounded. 
We  are  of  opinion,  that,  notwithstanding  this  omission,  his  acts  as 
a  justice,  in  the  matters  in  question,  were  valid.  An  objection  of 
the  same  nature  may  happen  to  arise  in  some  cases  of  persons  act- 
ing as  justices  for  counties  at  large;  and  this  gives  a  general  im- 
portance to  the  question.  By  the  stat.  18  &•  2.  c,  20.,  it  is  enacted, 
.^*  That  no  person  shall  be  capable  of  being  a  justice,  or  acting  as 
**  such  for  any  county,  without  the  quaUfication  by  estate  therein 
*^  mentioned,  and  who  shall  not  take,  at  some  General  or  Quarter 
*<  Sessions,  Uie  oath  therein  prescribed."  And  by  the  second  sec- 
tion, "  Any  person  who  shall  act  ^  a  justice  without  having  taken 
*'  the  oath,  or  without  being  qualified,  shall  forfeit  100/.'  It  is 
obvious  that  if  the  act  of  the  justice,  issuing  a  warrant,  be  invalid 
on  the  ground  of  such  an  objection  as  the  present,  all  persons  who 
act  in  the  execution  of  the  warrant  will  act  without  any  authority: 
a  constable  who  arrests,  and  a  gaoler  who  receives  a  felon,  will 
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each  be  a  trespasaer ;  resiAtance  to  them  wiU  be  Unrful  •  every 
tfaiog  done  by  either  of  them  wHl  be  unlawful ;  and  a  coatuMe^  or 
per8on#iaiding  him,  may,  in  some  possible  instance,  become  amen- 
able eftfn  to  a  charge  of  murder,  for  acting  under  an  authority 
which  they  reasonably  considered  themselves  boond  to  obey, 
and  of  the  invalidity  whereof  they  are  wholly  ignorant.     An  ex- 
position of  these  statjutes,  pregnant  with  so  much  inconveniencey 
ought  not  to  be  made,  if  they  will  admit  of  any  other  reasonable 
construction.     ''  Acts  of  parliament,"  says  Lord  Cokcy  **  are  to  be 
**  so  construed,  as  no  man  that  is  innocent,  or  free  from  injory  or 
**  wrong,  be  by  a  literal  construction  punished  or  endamaged." 
We  think  these  acts  do  most  reasonably  admit  of  another  con- 
struction.    We  think  the  restraining  clauses  are  only  prohibitory 
upon  the  justice.     By  the  particular  act  upon  which  this  question 
has  arisen,  Mr.  Dyion^  having  been  named  in  the  commission,  is 
declared  to  be  a  justice,  and  mvested  with  power  and  authority  as 
such.     The  proper  effect,  therefore,  as  it  seems  to  us,  of  the  third 
section,  is  only  to  make  it  unlawful  in  him  to  act  as  such;  but  not 
to  make  his  acts  invalid.    Many  persons,  acting  as  justices  of  the 
peace  in  virtue  of  offices  in  corporations^  have  been  ousted  of  their 
offices  from  some  defect  in  their  election  or  appointment ;  and  al- 
though all  actSy  properly  corporate  and  official,  done  by  jodi  per^ 
sons  are  void,  yet  acts  done  by  thein  as  justices,  or  in  a  judttial 
character,  have  in  no  instance  been  thought  invalid.    This  dis- 
tinction is  well  known.    The  interest  of  thepublic  at  large  reqoiffei 
that  the  acts  done  should  be  sustained ;  sufficient  eWect  is  given  td 
the  statutes  by  considering  them  as  penal  upon  the  party  acting. 
No  pecuniary  penalty,  indeed,  is  imposed  by  the  stat.  51  G*  8. ; 
but  a  iustice  acting  contrary  to  its  prohibitory  clause  will  subject 
himself,  if  not  to  the  penalty  of  the  18  G.  2.,  yet  certainly  Co  a 
prosecution  by  Indictment.   For  these  reasons  we  think  there  most' 
be  a  judgment  of  nonsuit. 
The59G.s.  ^S-  Woodcock  v.  Gibson^  T.  1\  6GA.  4  B.  4*  C.  469.  —  Tics- 

CIS.  §  17.  pass  for  breaking  and  entering  a  close,  called  the  garden  in  the 
▼ests  in  the  parish  of  T,  and  destroying  vegetables,  &c.  Plea  1st,  not  gnilty; 
churchwardens  gd,  that  the  close  was  the  soil  and  freehold  of  G.,  and  one  T. 
Sfth^^^  then  being  the  sole  churchwarden  of  the  parish  of  T.;  3d, 
the  nature  of  a  ^.^^  it  was  the  soil  and  freehold  of  G.  and  the  said  T.  as  and  then 
body  corporate,  being  the  overseers  of  the  poor,  and  the  said  2\  then  beins  the 
all  buildings,  sole  churchwarden  of  the  said  parish.  Replication  to  each,  that  it 
landf^  and  ^^^as  the  close  of  plaintiff,  and  not  of  G.  and  T.  in  manner  alleged 

Kri'^T  ^^  ^^®  trial  before  Best  C.  J.  the  trespass  was  proved,  and  for  tbt 
the  pMTsh :  defendants  it  was  shown  that  the  locus  in  quo  was  parish  property, 
held,  that  in  and  that  G.  and  7\  were  appointed  overseers  of  the  poor  on  the 
order  to  consti-  5th  of  Avril  1823,  and  on  -the  22d  of  the  same  month  T.  wm 
tute  Uie  body      appointed  sole  churchwarden,  it  being  the  custon^  of  the  parish  to 

t«dSr^  uie  ^*^®  °"®  ^°*y»  ^^  *^  ^^  ^^"  contended  that  the  locus  impo 
act,  there  roust  vested  in  them  by  the  operation  of  the  59  G.  3.  c.  12.  §17.  Tfct 
be  two  over-  Chief  Justice  was  of  that  opinion,  but  directed  the  jury  to  asseH 
sMrs  and  a  the  damages  on  the  second  and  third  issues,  to  save  expense,  if 
^  dmrX  '^'®  ^^^^^  "^^^^  ^®  ^^  opinion  that  the  close  was  not  the  soU  and 
wardens,  and  ^''^ehold  of  G.  and  T.,  and  the  jury  assessed  the  damages  at  one 
that  where  there  fenny.  A  »ule  nisi  for  entering  a  verdict  for  the  plaintiff  on  thoie 
were  two  over-  issues  having  been  obtained  in  Michaelmas  term.  —  Bayley  J.  The 
aeers  appointed,   1 7th  section  of  the  59  G.3.  c.  12.  certainly  vesU  the  property  in 
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the  ohurobirardens  and  overseers  as  a  body  politic,  and,  thereforei  one  of  wiiom 
untiJ  officers  of  both  descriptions  are  appointed,  nothing  vests  iii  ^««  afterwardi 
either  of  them.     Now  G.  and  T.  were  appointed  overseers  on  the  »PP«nt«l(by 
5th  of  Apriiy  and  if  there  were  at  that  time  a  churchwarden,  the  ^"^^  ^ 
property  might  vest  in  hira  and  the  overseers ;  but  that  does  not  Se  I[rt  diTnS' 
appear,  nor  is  there  a  plea  to  that  effect.     T.  was  afterwards  ap-  vest  parish  pro- 
pointed  churchwarden,  but  neither  before  that  appointment  nor  p«ty  in  them, 
afterwards,  could  he  and  G.  by  themselves  constitute  a  corporation 
of  churchwardens  and  overseers.     The  property,  therefore,  would 
not  vest  in  them  so  as  to  support  the  pleas  of  soil  and  freehold,  and 
the  rule  for  entering  a  verdict  for  the  plaintiff  must  be  made  abso- 
lute. —  Rule  absolute. 

11.  PunUhmentfor  Misbehaviour;  and  herein  of  Select  Vestries. 

See  stats.  43  £/«.  c.2.  #2.4.  13&14Car.2.  ell.  SW.6cM. 
ell.  <J12.  17G.2.C.5.  Jl.  17G.2.C.38.  §14.  9G.3. 
c.  37.  \  7. 33.     58  G.  3.  c.  69.     59  G.  3.  cc.  1 2.  85. 

969.  Rex  v.  Barloxv,  SJV.SfM.    Salk.  609.  —  Indictment  on  Oveneenare 
14  Car.  2.  e.  12.  against  the  churchwardens  and  overseers  for  not  indicuble  for 
making  a  rate  to  reimburse  the  constables.     Exception  was  taken,  ^^^  noaking  a 
that  the  statute  only  puts  it  in  their  power  to  do  so,  by  the  words  bU^thewn- 
^*  maVf  &c"    but  does  not  require  it  as  a  duty,  the  neglect  of  gubles. 
which  should  be  punishable.  —  By  the  Court  :  Where  a  statute  S.C.Ca]th.29d. 
directs  the  doing  a  thing  for  the  sake  of  justice  or  the  public  good,  3kin.  d7a 
the  word  "  may'*  is  the  same  as  the  word  '*  shalir    Thus  the 
2S  Hen.  6.  c.  9.  says,  the  sheriff  may  take  bail ;  which  is  construed, 
be  shaJlli  and  he  is  compellable  so  to  do. 

370.  Rex  v.  Commingsy  H.  T.  7  IV.S.  5 Mod,  179.  —  The  de-'  OrerMenare 
fcndants  were  indicted  at  the  Sessions,  for  that  they  being  chosen  indictable  at  the 
overseers  of  the  poor  of  the  parish  of  Lynn  for  the  year  1693,  and  ^®^'®"*  ^^  "^ 
having  taken  upon  them  that  office,  they  et  uterque  eorum,  did  counfwTthinUie 
collect  and  receive  several  sums  of  money  for  the  relief  of  the  poor,  time  limited  for 
and  did  refuse  to  account  within  four  days  after  the  end  of  the  the  monies  thej 
said  year,  and  after  other  overseers  were  nominated,  to  give  an  ^*ve  received 
account  to  two  justices  of  the  peace  of  the  sums  by  them  received,  ^  ****  '^^^  ^ 
and  to  deliver  over  the  same  to  the  new  overseers,  but  converted  o'lf^'^jLi^ 
it  to  their  own  use,  contra  Jbrmam  statuti.     The  indictment  was  i87.'6Mod.9& 
removed  by  certiorari  into  the  King's  Bench  ;  and,  among  other  i  Keb.  983. 
exceptions,  it  was  objected,  that  an  indictment  will  not  lie  for  this 
ofience,  for  it  is  grounded  on  an  act  of  parliament  which  appoints 
the  overseers  to  account,  and  inflicts  a  punishment  on  their  re- 
fusing, viz.  to  be  committed  by  two  justices  till  they  account  and 
pay  what  remains  in  their  hands,  there  to  remain  without  bail ; 
so  tliat  this  being  an  offence  made  by  a  particular  statute,  which 
was  not  so  at  common  law,  and  directing  how  the  offence  shall  be 
punished,  that  must  be  the  remedy,  and  no  other  can  be  pursued. — 
The  Court.    The  overseers  are  required  by  the  act  to  account) 
aod  their  refusal  is  a  contempt  of  the  law,  for  which  they  may  be 
indicted ;  and  as  to  that  there  is  no  difference  when  a  thing  is 
enjoined  and  when  it  is  prohibited  by  a  statute ;  for  when  it  is  pro- 
hibited, the  party  shall  not  only  have  his  action  for  the  injury 
done,  but  the  offender  shall  be  punished  at  the  King's  suit  for  the 
contempt  of  the  law.    It  is  true,  two  justices  of  peace  have  power 
to  commit  the  overseers  refusing  to  account,  which  is  a  proper 
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mean  to  come  at  the  right;  but  it  doth  not  satisfy  the  King  fiir 
the  contempt.  Sed  adjoumatur,  —  It  was  moved  again  in  H.  T., 
(«)  Comb.  374.  8  fT.  8.  (a),  iipon  a  demurrer  to  the  indictment;  and  objected, 
and  3  Salk.  186.  pj^^  TYidX  it  set  forth  that  they  had  collected  divers  sums  of  money, 
"rtC^^'^H™*  but  did  not  say  how  much,  and  therefore  bad  for  uncertainty. 
^M8*anda^"  Secondly,  That  it  set  forth  that  they  et  uterque  et  eorum  converted 
ot^.  the  money  to  their  own  use.  —  Holt  C.  J.  held,  that  it  was  not 

necessary  to  set  forth  how  much  money  ihey  received,  it  bcin^ 
impossible  to  charge  them  with  every  particular  sum  ;  and  the 
indictment  is  for  refusing  to  come  to  account.  And  as  to  trb 
SECOND  objection,  it  was  held,  that  the  cheat  of  one  is  the  cheat 

(b)  See  Rex  v.  of  the  Other  (b) ;  but  as  to  the  objection  that  this  indictment  would 
Young,  3  T.  R.  not  lie,  because  another  remedy  was  provided  by  the  statute,  the 
98.  Court  doubted.  —  At  another  dav,  however.  Holt  C.  J.  said  (c), 

(c)  Comb.  374.  where  a  statute  gives  an  authority  to  two  justices  of  the  peace, 

why  may  they  not  do  it  at  the  Sessions,  unless  it  be  where  an 
appeal  lies  ailerwards?  An  indictment  at  Sessions  seems  to  be 
within  the  directions  of  the  statute. 
Overseers  are  S71.    Tavoneys   case,   E.  T,  S  Ann.  B>  R.  MSS.  Cases*    Vin. 

indictable  for  Abr.  tit.  Poor,  p.  4'15.  —  If  an  overseer  do  not  provide  for  the 
not  relieving  the  ^qq^^  Jig  jg  indictable;  and  if  he  relieve  the  poor  when  there  is  no 
vmnwefwirily."^  necessity  for  it,  it  is  a  misdemeanour,  (d) 

One  overseer*  ^'^^'  Anonymousy  2\  T.  II  Ann,  B.  R.  Vin,  Abr,  415.  —  If  any 
xnay  levy  penal-  churchwarden  or  overseer  of  the  poor  be  convicted  of  the  penal- 
ties inflicted  on  ties  inflicted  by  the  43  Eliz.  c.  2.  §  2.  the  other  must  levy  it. 
another  overseer.  373.  J^gx  v.  Ruffbrd,  E,T.7G.l.S  Mod.  39. — On  a  mandamus  to 
The  penalties  appoint  overseers,  it  was  returned  that  Ruffbrd  is  an  extraparocbial 
for  not  meeting  place,  and  therefore  are  not  to  provide  for  their  poor.  The  que^ 
Ari^no^U^Uw  ^'^" .'*'*''  Whether  extraparocbial  places  are  within  4S Eliz.c.^? 
flicted  on  over^  *°^  '^  ^*^  contended  that  they  were  not ;  but  The  Court  was  o( 
seers  of  extra-  Opinion,  that  extraparocbial  places  are  within  the  words  of  the 
parochial  Statute ;  but  that  the  penalty  for  not  meeting  in  the  church  shall 

places.  S.  C.  never  be  inflicted  on  the  overseers  of  the  poor  of  siich  places, 
yiliT  Va't  because  the  inhabitants  have  no  church  to  meet  in. 
A  ns  I  b  ^^^'  ^^^  ^*  Edwards,  M.T.llG.l.S  Mod. S2l.  — The  de- 
nari^?fficmto  fe^^an^s  were  indicted,  for  that  they,  /?er  conspirationem  inter  eos 
marry  a  female  habitam,  gave  the  husband  money  to  marry  a  poor  helpless  woman, 
pauper  settled  who  was  an  inhabitant  in  the  parish  of  B.  and  incapable  of  mar- 
in  the  parish  of  riage,  on  purpose  to  gain  a  settlement  for  her  in  the  parish  of  A' 
^  ^  P*"?®*^  where  the  man  was  settled.  It  was  moved  to  quash  this  indict- 
narish  of  B  in  ^^^\*  because  it  is  no  crime  to  marry  a  woman  and  give  her  a 
order  to  bring  a  portion;  and  the  justices  are  not  proper  judges  what  woman  n 
charge  on  tlie  capable  of  a  husband,  neither  have  they  any  jurisdiction  in  coo- 
parish  of  B,  is  spiracies.  —  The  Court.  A  bare  conspiracy  to  do  a  lawful  set 
an  mdictable      ^q  ^j^  unlawful  end,  IS  a  crime,  though  no  act  be  done  in  come- 

inSlntmuTt  ^"^^^  *^^^^°^  (^) '  ^"'  '^  ^^^  ^»*"^*  »"  ^^^  indictment  be  pWn 

aver  Uiat  the  ^^^  apparent,  it  is  quashed  for  that  reason,  and  the  party  shall  not 

parties  were  be  put  to  the  trouble  to  plead  or  demur.     Suppose  there  is  a  con- 

UgaU^  settled  in  spiracy  to  let  lands  of  ten  pounds  a  year  value  to  a  poor  man,  is 

their  respective  order  to  get  him  a  settlement,  or  to  make  a  certificate  roan  a  pa- 

Mying^ey***^  "^.^  officer,  or  a  conspiracy  to  send  a  woman  big  of  a  basiarf- 

were  irUtabit-  ^^^^^  ^^^^  another  parish  to  be  delivered  there,  and  so  to  charge 

(rf)  See  Rex  v.  Collett,  (e)  Reg.  v.  Beat,  S  Ld.  Ray.  11^- 

8.  C.  C  Mod.  185. 
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that  parish  with  the  child ;  oertainlj  these  are  crimes  indictable*  (a)  anu  only  b  not 
But  in  this  indictment  it  id  not  set  forth,  that  the  womaa  was  sufficient, 
likely  to  be  chargeable  to  the  parish.     As  to  the  objection,  that  liAul^t'  7 
the  Sessions  have  no  jurisdiction  in  conspiracy,  the  contrary  is     *^*"y"^'« 
true ;  they  have  no  jurisdiction  in  perjuri/  at  common  lato,  but  by 
the  statute  they  have;  and  they  have  no  jurisdiction  to  indict  for  Finch 83. cap. 
forgery,   but  certainly  they  have  jurisdiction  dc  conspirationi^  15. 
bus  (b)y  and  such  a  person  as  this  defendant  is,  was  punished  by 
indictment  at  common  law.  (c)     But  in  the  Trinity  Term  fpllow- 
ing  judgment  was  given  for  the  defendant,  because  it  was  not 
averred  m  the  indictment,  that  the  woman  was  last  legally  settled 
in  the  parish  of  ^.,  but  only  that  she  was  an  inhabitant  there. 

S75.  Rex  Y.Busbi/y  E.  T.  5  G.  2.  AfSS.  — The  Court  granted  The  Court  wUl 
an  information  against  the  defendant,  who  was  an  overseer,  for  S'^^  a°  ^^' 
that  he  with  others  had  forcibly  removed  a  poor  woman,  who  was  '°^*'®'* 
very  sick  and  near  her  time,  from  one  parish  to  another,  to  avoid  tSr  for"r«niwr 
the  expence   it  might  occasion  to  the  first  parish   if  the   child  ing  a  pauper  to 
should  be  born  there ;  and  the  cases  of  Rex  v.  Godalmingy  and  of  prevent  ber 
Rex  V.  Etont  H.  T.A^GA.  were  cited.  being  charge. 

376.  Rex  v.  Harman,  E.T.  12  G.  2.  MSS.  —  Motion  to  quash  '*^*'- 
an  order  of  justices  appointing  overseers  for  the  parish  of  St.  Cfc-  ^"  ovc»eer 
ment  Danes^  and  likewise  an  order  of  seizure^  for  eleven  neglect^  vJ^"^     -ilf' 
with  respect  to  the  said  oflSce.  —  Hollinos  for  the  defendant.  if^Sing'^ 
The  order  o^  seizure  sets  forth,  that  the  defendant  was  guilty  of  11  himself  from 
neglects  of  the  office,  and  therefore  orders  1 1/.  to  be  levied  pur-  the  monthly 
suant  to  the  act ;  but  it  does  not  appear  that  the  defendant  had  "^^^"p^- 
notice  of  the  order  of  appointment  before  the  order  of  seizure  was  J^^^JJ^  ^^  o 
made ;  for  the  summons  should  have  been  personally  served  (d).  By  until  he  hashad 
Che  statute,  the  penalty  is  9,0s.  for  absenting  from  monthly  meet-  personal  notice 
ings,  or   being   negligent   in  their  office ;   and  here  are  1 1   ne-  o^  ^^s  appoint- 
glects  charged,  but  only  five  of  them  are  for  absenting  from  ^^^^ 
monthly  meetings  ;  four  more  are  for  absenting  from  other  meet-  (</)5Mo<L4l9. 
ings  not  within  the  statute  ;  the  tenth  is,  that  his  maid  refused  to 
take  the  rate-book ;  and  the  eleventh  is,  that  he  refused  to  take 
Ts.  SJflf.   for  half  a  year*s   parish   rate.  —  Sir  Thomas  Abnby 
largued,   that  here  were   three  appointments,   viz.    18th   Aprils 
24tth  April,  and  26th  April  1736,  by  which  the  justices  nominated 
Harman   and  Jour  other  persons   for  overseers   of  St,  Clement 
Danes.    On  the  certiorari  they  have  received  two  summonses  and 

(a)  It  is  also  said,  that  the  Court  married  to  an  idiot,  Rex  v,  Upsdale, 

wiU  grant  An  information  against  ooer.  Mich.  S8G.S.     Cald.  247.  notU,    But 

aterj  for  this  offence,   Rex  v.  Sadler,  if  persons  concurring  in  such  conspi- 

Sayer,  260.     Rex  v*  Tarrant,  4  Burr,  racy  are  of  good  circumataoces,  and  in 

2106.     But  the  Court  has  come  to  a  responsible  situations,  the  Court  viU 

resolution,  not  to   grant  informations  grant  an  itifomuUion,  odierwise  the  in- 

in  these  cases,  £.  T.  25  G.  3.  and  there-  jured  parties  must  resort  to  the  ordinary 

fore  it  was  refused  against  the  overseers  method  of  indictment^  Cald.  247. 
and  inhabitants  of  Doncastevj  for  con-         (6)  Rex  t;.  Respal,  S  Burr.  1320. 
spiring  to  prevail  on  a  soldier  to  marry         (c)  It  is   said  S.  C,    1  Sess.  Cases^ 

a  poor  woman  of  their  parish,  then  big  336,  that  the  Court  left  the  defendants 

with  child,  for  the  purpose  of  throwing  to  demur  or  plead  to  it,  as  they  should 

the    burthen    of   maintaining   her  on  think  fit;  and  S.  C.   1  Stra.  707.  that 

imotfaer  parish.  Rex  v.  Compton,  Cald.  on  a  demurrer  to  this  indictment,  judg- 

1M6.     It  has  ailso  been  refused  in  a  very  ment  was  given  for  the  defendant,  be- 

gross  casef  that  of  a  man  under  duress  cause  it  is  not  an  offence  indJcUbif . 

.  A  A  4 


560  PROCBIOIXM  rOR  AMD  A6AIN9T  aTBUUVBB.         [Ch.  IV. 

a  warrant  of  distress ;  but  the  Court  will  not  take  notice  of  tbtm, 
because  they  ought  not  to  have  been  returned ;  for  the  Couit 
will  never  quash  the  process  of  justices,  but  only  matters  of  jodg* 
ment. —  The  Chief  Justice.     We  cannot  take  notice  of  the 
summons  or  the  warrant  of  distress.  • —  Hollimgs.    In  the  warrant 
there  is  an  adjudication^  and  the  Court  will  take  notice  of  that. 
—  The  Chief  Justice.  The  consideration  is  what  on  one  side  is 
called  a  toarrant  of  distress  ;  and  on  the  other  side  an  order :  if 
it  is  a  warrant  of  distress,  the  Court  cannot  take  notice  of  it,  as 
in  the  case  of  bail  or  recognizance :  but,  in  my  opinion,  it  appears 
on  the  face  of  it  to  be  an  adjudication^  and  as  much  so  as  aa 
order  of  removal ;  for  they  adjudge  the  party  settled,  and  thea 
there  is  an  order  for  his  removal.     Now  this  is  a  warrant  of  dis- 
tress, preceded  by  an  adjudication  ;  for  it  recites  the  neglect,  and 
adjudges  that  he  is  guilty  of  them,  and  then  directs  the  distress. 
It  cannot  be  determined  what  is  an  order  but  by  the  words  of 
adjudication ;  and  iaking  it  to  be  an  adjudication,  the  exceptton 
seems  to  be  very  strong ;  for  it  is,  that  they  adjudge  him  to  be 
guilty  of  the  neglects  aftermentioned.     The  servant's  refusing  the 
rate-book,  and  his  refusing  the  rate,  without  appearing  by  whom 
given,  and  which  are  some  of  the  neglects  of  which  they  adjudge 
him  guilty,  are  certz.inly  exceptions  to  this  order ;  and  being  con- 
nected with  others  in  the  order,  I  think,  form  a  strong  objection 
to  it.  —  Page  J.     I  think  the  objection  well  taken,  and  that  the 
orders  should  be  quashed.     The  warrant  is  an  order,  and  the  war- 
rant is  grounded  upon  the  order  which  precedes  it.  —  Pbobtv  J. 
The  only  consideration  is,  as  to  the  fines  levied  by  this  warrant  of 
distress.    This  is  an  adjudication^  for  they  adjudge  the  neglect, 
and  direct  the  distress  ;  and  the  judgment  and  execution  may  be 
in  the  same  instrument,  as  in  orders  of  removal.     Here  arc  1 1 
penalties   for    11    distinct    offences    of  quite  different    natures, 
and  they  ought  to  be  distinctly  levied  for  each  offence ;  but  here 
they  are  comprehended  in  one  judgment,  and  a  gross  sum  directed 
for  the  whole.    If  a  man  be  regularly  appointed,  he  must  have 
notice,  or  he  cannot  be  charged  for  neglect :  as  to  the  maid's  re- 
fusing the  book,  and  his  refusing  the  rate,  it  is  not  said  it  was  a 
rate  of  the  parish ;  perhaps  the  person  who  tendered  it  bad  no 
authority.     This  is  an  order,  and  in  its  nature  void,  and  ought  to 
be  quashed.  -»  Chapple  J.      This  is  as  much  an  oiliudication  as 
any  that  ever  came  before  the  Court ;  for  the  words  are  "  that 
"  they  adjudge,"  &c.  I  think  the  adjudication  is  bad  in  every 
respect.    It  is  not  alleged  that  he  has  accepted  the  office,  and  he 
is  to  be  punished  for  what  are  called  neglects :  but  it  seems  to  me 
that  they  are  all  improperly  called  so,  and  here  is  an  entire  jud;;- 
ment  upon  all.     I  am  therefore  of  the  same  opinion  as  to  t£^ 
adjudication,  that  it  should  be  quashed.  —  Rule  absolute  for  quash- 
ing the  order  of  adjudication. 
Indictment  lies      377.  Rex  V.  Jones,  M.T.  14  G.2.  MSS.— Three  justices  of 
*'**'  "["f*"Ki^    the  peace  for  the  county  of  Kent  did,  within  a  month  after  EasUr, 

^f^erse^rt,  w  ^^^^f  ^^®'^  ^^^^^  ^^  *®*'»'  appoint  //.  and  J,,  as  being  sub- 
fordisobedience  stantial  householders,  to  be  overseers  of  the  poor  of  Af.  for  the 
to  an  order  of  year  next  ensuing.  Upon  notice,  J.  obstinately  refused  to  accept 
jiMticc«,ortoan  the  office,  and  thereupon  was  indicted  upon  ^S  Eliz.  c.2.  J.  de- 
act  rf  pariia-  murred  to  the  indictment,  and  there  was  a  joinder  in  demurrer.- 
"**"  •  Lee  C,  J,    As  to  the  cjucstion,  Whether  an  indictment  lies  upoo 
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^3£Uz»  r.S«  for  an  oyerseer  refiitiDg  to  accept  the  office?    I  am  &  c  Scmnge, 
of  opinion  it  will.    The  gtatnte  enacts,  that  "  four,  three,  or  two  me. 


<^  sabstantial  inhabitants  of  the  parish,  to  be  nominated  by  two  ^  ^"^  ^ 
"  justices  of  tlie  peace,  shall  be  overseers  of  the  poor."  Thi&  itp  ^^-  g^J^^ 
the  manner  in  which  this  act  hath  constituted  this  officer ;  and 
then  it  goes  on,  and  directs  particularly  what  are  the  agenda  of 
an  overseer ;  and  then  there  is  a  subsequent  clause  that  directs 
&rther  acts  to  be  done  by  overseers ;  as  to  meet  monthly  at  the 
diurch  in  the  afternoon  after  divine  service,  &c.,  and  annexes  the 
penalty  of  20t5.  to  every  omission.  If  this  clause  reach  only  to  the 
particular  instances  therein  enumerated,  then  the  refusal  of  such 
office  of  overseers  is  a  case  that  is  not  provided  against  by  this 
clause  to  undergo  the  penalty  of  20j.  /  for  it  only  extends  to  oiiiis* 
sion  after  the  actual  acceptance  of  the  office.  I  am  of  opinion 
that  </.  may,  and  has  refused  the  office ;  and  though  no  express 
indictment  is  given  by  this  act  of  parliament  for  a  refusal  of  office^ 
yet  </.  will  be  indictable  upon  this  statute,  upon  the  principles  of 
common  law,  which  are,  that  every  man  shall  be  indicted  for 
disobeying  a  statute ;  besides,  as  this  is  an  order  of  justices,  he  is 
indictable  for  his  disobedience  and  breach  of  that ;  and  there  is  no 
foundation  for  the  distinction  between  a  constable  and  an  over- 
seer ;  therefore  judgment  for  the  prosecution. 

378.  Rex  v.  Davis,  M.  T.  28  G.  2.  MSS.  —  The  defendants  Oveneera  in. 
were  indicted  for  not  receiving  a  pauper  sent  to  them  by  order  of  dictable  for  not 
two  justices,  and  they  were  found  guilty  upon  their  trial.  A  'w»i^ng«p««- 
motion  was  made  in  arrest  of  judgment,  as  not  being  an  indictable  b^oiSrS'*^'*" 
matter.  But  judgment  was  affirmed;  for  a  power  of  removing  a  ||^^  ^^"'^ 
pauper  being  given  to  two  justices  by  the  13&14  Car.  2.  c.  1&  S.c.'s»7«r,i63. 
the  not  receiving  him  is  a  disobedience  of  that  statute,  for  which 

an  indictment  will  lie ;  for  whoever  refuses  to  obey  an  act  of  par- 
liament is  indictable,  unless  another  remedy  is  provided ;  which 
there  is  not  in  this  case,  (a) 

379.  Rex  v.  Tarant^  M.  T.  7  G.  3.  —  The  defendant  was  over*  a  marriage, 
seer  of  the  poor,  and  the  only  wealthy  man  in  the  parish.     He  though  pro- 
gave  3/.  to  a  poor  man  of  another  parish  to  marry  a  poor  woman  <^""^  ^y  ^e 
of  the  parish  of  which  he  was  overseer.     A  rule  was  granted  to  ^'I^jf?  ^^^ 
show  cause  why  an  information  should  not  go  against  him  for  a  purpose^f 
misdemeanor.      The  defendant  on  showing  cause  admitted  the  dianging  the 
facts ;  but  said,  that  the  man  and  woman  had  long  before  intended  settlement  of 
to  marry,  and  that  nothing  prevented  them  from  carrying  their  one  of  the  par- 
intention  into  execution,  but  the  want  of  a  little  money  to  begin  **^°""*^*  '* 
housekeeping,  which  he  out  of  charity  gave  them.     The  case  of  Salk.'i74. 
Rex  V.  Edxvards  (b)  was  urged  in  behalf  of  defendant.     But  upon  ^b)Jnie,plS74. 
three  cases  being  cited  in  pointy  Rex  v.  Market  Harbarough  (c),  f^^  ^  y^^^  ^j  ' 
Rex  V.  Sauly  and  Rex  v.  Perrot^   the  Court  expressing  some  ' 
indignation  at  the  conduct  of  the  defendant,  and  declaring  that 

they  had  no  doubt  of  his  guilt  from  his  own  account,  unanimously 
made  the  rule  absolute. 

380.  Rex  v.  Pardy,  T.  T.  7  G.  3.  MS5.  — This  was  a  motion  The  Court  will 
to  quash  an  indictment  which  had  been  found  against  the  de-  not  quash  an  in- 

^  dictmeut 

(a)  It  was  contended,   that  the  in-  that  the  provision  of  this  ftatute  only 

dictment  would  not  lie,  because  the  applied  to  cases  where  the  removal  wu 

3  &  4  W.  &  M.   c.  11.  bad  provided  to  a  place  out  of  tlie  jurisdiction  of 

another  remedy ;  but  the  Court  said,  the  justices. 
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agHOife  oveiv      fendants  for  not  taking  upon  tbem  the  office  of  overseers  of  the 
V  but  driv«    poor*    Tmc  FIRST  OBJECTION  was.  Because  it  was  not  stated  by 


dM  IMrty  taUi  ^iiQin  they  were  appointed  overseers,  but  only  **  debiio  mado 
Qd^L^s.  **  apponii  .•"  and  in  support  of  this  objection  Prigg'B  case  (a)  was 

Ta)  Alien  78,  citea:  where  an  indictment  against  a  man,  stating  that  legUmk 
*  '  dectutjuit  headborough  of  ^uch  a  vill,  et  non  prdestitii  sacrementmm 
iuutn  before  any  justice  of  peace  to  execute  the  office,  sed  oo&ca- 
tari^  et  o6stina&  abstained  from  it,  was  quashed,  because  it  did 
not  appear  how  he  ivas  chosen  headborough.  The  second  objec- 
tion was.  Because  it  was  a  joint  indictment ;  and  in  this  case  the 
offence  of  one  can  never  be  the  offence  of  the  other*  —  But  thb 
Court  refused  to  quash  the  indictment  for  these  exceptions,  and 
said,  the  party  might  demur  to  it,  if  they  pleased. 

If  on  a  dispute       381.  Hoto  v.  Keechy  Bedford  Lent  Assizes,  1772 The  plaiatiff 

Jf*P?^"^.*J!*^P  declared  upon  two  notes  given  him  by  the  defendant ;  by  one  of 
2^  p^rthe  ^^^^^  ^^^  defendant  promised  to  pajr  to  the  plaintiff  2(tf.,  and  by 
matt^be  refer-  ^^  Other  10^  The  plaintiff  likewise,  in  the  third  and/burtk 
red,  and  in  the  count,  declared  for  50L  had  and  received  by  defendant  ior  the 
mean  time  the  use  of  the  plaintiff,  on  the  same  days  on  which  the  notes  were 
overseer  bor-  dated.  The  notes  were  as  follow :  "  I  promise  to  pay  Richard 
Ws^'o^no^"  /•  How,  or  order,  201.  out  of  the  first  levy  which  shall  be  collected 
for  the  relief  of  ''  ^^i*  relief  of  the  poor,  he  having  this  day  advanced  that  sum  to 
the  poor,  and  **  mc*  Ebenezer  Keech. — Asfiey,  Jan,  22,  1771-*'  The  second 
make  no  rate  Co  note  was  in  these  words  :  "  1  promise  to  pay  Richard  Hovh  or 
***"*****?*  J**,    "  order,  10/.  as  above-mentioned,  he  having  this  day  advanced 

eTmi^'racorer*  **  ^*^   *"""    ^^   "™^»   ^"   *^®   **'^  account.     EbbNEZBR  KeBCH.— 

it  against  him  in  ^  AspUtf,  Feb,  25,  1771."  These  notes  were  both  written  on  the 
an  action  for  same  piece  of  paper.  The  defendant  pleaded,  that  he  did  not 
money  had  and  undertake  in  the  manner  and  form  in  which  the  plaintiff  had 
received  to  his  declared ;  upon  which  issue  was  joined.  At  the  trial  it  was 
"^'  proved  that  the  notes  were  signed  by  the  defendant,  and  tJiat  he 

had  confessed  that  he  had  received  the  money  from  the  plaintiff; 
and  it  was  admitted  on  all  hands,  that,  previous  to  the  date  of 
these  notes,  there  had  been  disputes  about  the  poor-rates  of 
Aspley,  between  the  plaintiff  and  his  tenants  on  one  side,  and  Mr. 
Moore,  a  gentleman  of  considerable  property,  and  several  other  of 
the  parishioners,  on  the  other  side ;  that  the  rates  were  i|uashed  at 
the  Epiphany  Sessions  1771 ;  and  the  matters  in  dispute  referred 
€oT  examination  to  two  gentlemen,  by  an  order  of  Sessions ;  and 
at  the  same  time,  to  prevent  the  poor  from  being  without  relief, 
while  the  matters  in  dispute  were  under  the  examination  of  the 
referees,  the  plaintiff"  smd  Mr.  Moore  agreed  and  undertook  before 
the  justices  to  advance  money  to  the  defendant,  then  overseer  ef 
the  poor,  to  be  applied  solely  to  their  relief;  and  the  plaiotifi' 
accordingly  advanced  the  sum  of  30/.  The  reference  was  fruitless, 
from  a  disagreement  in  opinion  of  the  referees,  who  made  their 
report  to  the  justices  at  tlie  Easter  Sessions  in  1771*  The  de- 
fendant continued  in  office  about  six  weeks  after  the  date  of  the 
last  note,  but  did  not  make  any  rate  or  levy  in  that  time,  by 
which  means  the  plaintiff  was  forced  to  bring  tins  action  to  recover 
the  money  so  advanced  to  the  defendant. — Mr.  Baron  Adams 
ruled,  that  the  plaintiff  was  clearly  entitled  to  recover  upon  the 
third  and  fourth  counts,  for  money  had  and  received  for  the  plsis- 
tiff^s  use.    Tlie  validity  of  the  notes  was  thei*efbre  not 
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SM4  Rem  ▼.  BarraU,  M.  T.  21  G.  9.  1>diiW.  449.~Thia  wa»  Hm  Gbint  wUl 
a  rule  to  show  cause  why  an  information  thoula  not  be  filed  against  °<*gy>—"** 
the  defendant!  as  one  ot  the  oterseers  of  the  poof  for  the  borough  *^^'^^f^ 
of  8.    The  offence  charged  by  the  affidaviu  was,  that,  after  the  ^^  jf  {^ 
poor-rate  had  been  signed  by  the  parish-officers,  and  allowed  by  have  committal 
the  justices,  the  defendant  had  altered  it,  by  interlining  an  article  tlie  imputed 
of  one  Geary  for  a  tenement  in  the  borough.     It  appeared  that  Q^^^oc*  ■■'•d- 
Geary  n  landlord  (since  one  of  the  members  returned  for  the  ^"*****^y* 
borough),  had  been  rated  for  this  tenement  for  the  two  preceding 
years,  and  the  prosecutor  swore  that  he  believed  the  alteration 
was  made  to  serve  election  purposes.  —  On  the  other  side,  it 
appeared  that  the  defendant  had  the  concurrence  of  the  other 
parish'officers,  and  the  permission  and  approbation  of  the  justice!) 
and  he  positively  swore  that  he  had  not  acted  with  any  view  to 
election  purposes.    It  also  appeared  that  there  was  no  vacancy  at 
the  time ;  that  the  rates  are  made  at  S.  every  month ;  and  that 
Geary  9  name  had  been  inserted  in  a  subsequent  rate,  which  was 
made  previous  to  the  election,  and  had  been  sufiered  to  remain 
without  any  appeal.  —  Lord  Mansfibld  said,  that  in  granting 
informations,  the  Court  always  looked  to  the  motive ;  that  the  de- 
fendant had  acted  improperly,  but  with  the  sanction  of  the  magis- 
trates' approbation,  it  was  very  natural  for  him  to  fall  into  such  a 
mistake,  and  he  denied  positively  having  acted  with  any  view  to 
election  purposes,  which  indeed  the  circumstances  showed  could 
not  have  been  answered  by  what  he  had  done  ;  the  crime,  if  any, 
was  in  the  justices,  and  they  ought  to  have  been  the  objects  of 
the  application ;  however,  as  the  conduct  of  the  defendant  was 
irregular,  the  Court  would  not  discharge  the  rule  with  costs.  — 
Rule  discharged. 

383.  Rex\.  Compton,  H.  T.  23 G. 3.  Cald.2^ Cockell moved  Nor  will  the 

for  an  information  against  the  defendants,  overseers  and  inhabitants  Court  grant  an 
of  the  parish  of  Z).,  in  the  county  of  F.,  for  conspiring  to  prevail  information 
upon  a  soldier  to  marry  a  poor  woman  of  their  parish,  then  big  "S*""**  *'^®'- 
with  child,  for  the  purpose  of  throwing  the  burthen  of  her  mainte-  curing°the*mar- 
nance  from  themselves  upon  the  township  of  K.,  in  that  county,  in  riagc  of  a 
which  township  her  husband,  the  soldier,  was  settled.    The  amda-  pauper  with  a 
vit,  OS  stated  by  Cockell,  very  strongly  impeached  the  conduct  of  ^'^'^  ^  burtlien 
the  defendants.  —  Sed  per  Lord  Mansfield  and  the  Court,  g^^i^/*"**'' 
Great  inconvenience  has  been  felt  from  the  practice  of  obliging  Watson  1  Wils. 
persons  in  low  circumstances  to  show  cause  against  informations,  41. 
and  to  come  afterwards  before  this  Court  from  perhaps  a  very 
remote  part  of  the  country,  and  consequently  at  a  great  expence, 
to  receive  judgment.     To  be  sure  this  appears  to  be  a  very  fit 
subject  for  prosecution ;  but  justice  may  effectually  be  done  other- 
wise ;  and  it  will  be  more  proper  in  all  (a)  such  cases,  to  take  the 

(a)  So,  in  the  case  of  Rex  ▼.  Slaugh-  since  I  sat  here.     The  Coort  has  come 

$er  and  Batt,   the    overseer    and   the  to  a  resolution  not  to  grant  inibrffla- 

churchwarden  of  the  parish  of  Si,  Mary  tions  in  these  cases.  K.  T.  85  O.  S.  1785» 

Woolchurch  Haw  in  the  city  of  London^  Wednesday,  April  530th.    .  This  i^pli* 

upon  the  motion  of  Sylvester,  who  cited  cation  was  also  made  without  effect  in  a 

the  cases  in  Strange  and  other  more  re-  very  gross  case,  that  of  a  man  under 

cent  manuscript  authorities,  for  an  in-  a  duress  married  to  an  idiot.  Rex  v. 

Ibrraation   against  the  defendants  for  O/wtfoiie  and  ITmn,  overseers  of  the  foor 

oonspiriog  to  marry  a  poor  woman  of  of  the  parish  of  New  JUcerfordt  NtrntM, 

tlieir  parish  to  a  person  in  the  work-  ettd*.  Upon  the  motion  of  Jblj^M.T. 

house  of  auother  parish.  —  BulUr  J.  28  G.  3.  1787.  Monday,  November  26« 

fldd,  Ko  such  rule  has  been  gimted  per  ^MAurfl,  ByMer^  voDl  Grewt^v 
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(a)  Sec  the  caw 
of  Eex  V. 
Tanner,  l£i|i. 
B6p.S04. 


Court  never 
quashes  indict- 
ment for  serious 
offences,  but 
upon  the  clear- 
est and  plainest 
grounds.     In 
an  indictment 
for  criminal 
misconduct  to- 
wards the  poor 
a  general  de- 
scription of 
tfaem  without 
•etting  out  their 
names  seems 
•uffident. 


(a)  2  Hawk. 
P.O.  367 


common  remedy  ^  and  proceed  by  way  of  indictments  (a)—- Motioo 
denied.  —  The  mayor  and  townni^erk  of  2).  were  included  intliia 
application ;  but  the  Court  thought  the  affidavit  did  not  sufficientlj 
reach  them.  If  it  had,  Lord  Mansfield  said,  the  Court  would 
have  granted  the  rule  against  them. 

384.  Rex  v.  fVetherill,  E.  T.  24  G.  3.  Cald.  Rep.  432.-*  This 
was  an  indictment .  against  two  parish-officers  for  keeping  and 
lodging  several  poor  persons  in  a  filthy  unwholesome  room  with 
the  windows  not  in  a  sufficient  state  of  repair  to  protect  them 
against  the  inclemency  of  the  weather.  It  stated  that  IVetkerUlf 
late  of  B.y  in  the  borough  of  Zr.,  in  the  county  of  Y.,  miller,  and 
Steedf  late  of  B.  aforesaid,  yeoman,  on,  &c.  and  continually  after- 
wards until,  &c,  were  and  still  are  overseers  of  the  poor  of  the 
township  of  B.,  in  the  borough  aforesaid,  duly  appointed  according 
to  the  laws  and  statutes  of  this  realm,  to  take  care  of  and  provide 
for  the  necessary  relief  of  the  lame,  impotent,  old,  blind,  and 
such  other  (imong  them  being  poor  and  unable  to  work ;  and  that 
the  said  W.  and  S.,  so  being  such  overseers  as  aforesaid,  in 
the  borough  aforesaid,  and  not  regarding  the  duty  of  their  said 
office  of  overseers  of  the  poor  aforesaid,  did  on,  &c.  and  conti* 
Dually  afterwards  until,  &c.,  wrongfully,  &c,  as  such  overseers  of 
the  poor  aforesaid,  under  a  false  and  malicious  pretence  of  finding 
necessary  relief  for  the  lame,  impotent,  old,  blind,  and  such  other 
in  the  township  of  B.  aforesaid,  being  poor  and  unable  to  work« 
lodge,  keep,  and  maintain  several  persons  belonging  to  the  said 
township  of  B>,  which  were  lame,  impotent,  old,  blind,  being  poor 
and  unable  to  work,  in  the  chamber  of  a  certain  cottage  in  the 
township  of  B.,  which  chamber  during  all  the  time  aforesaid  was 
not  only  dirty,  &c.,  but  was  also  by  the  want  of  necessary  and 
proper  repairs  of  the  window  therein,  laid  open  and  exposed  to 
the  coldness  and  severity  of  the  weather,  to  the  great  damage  of 
the  said  several  lame,  &c.,  to  the  evil,  &c,  and  against  the  peace, 
&c —  On  a  motion  to  quash  this  indictment,  it  was  contended, 
first,  That  the  names  of  the  several  poor  persons  who  had  been 
aggrieved  ought  to  have  been  set  out;  and  secondly.  That  it  was 
not  an  indictable  offence  in  overseers  to  put  poor  people  in  a  dirty 
room ;  that  it  was  the  duty  of  the  paupers  to  clean  their  rooms ; 
and  that  if  the  windows  were  broken,  they  had  a  summary  remedy 
by  application  to  a  magistrate.  —  Ash  hurst  J.  It  is  a  settled 
rule,  that  the  Court  will  never  quash  indictments  for  perjury,  nuif 
sances,  or  any  serious  misdemeanors ;  but  leave  the  party  to  his 
remedy  by  demurrer,  or  compel  him  to  plead.  The  objectioni 
here  can  only  be  to  the  form ;  for  the  offence  alleged  is  inhuman- 
ity and  endangering  the  lives  of  the  poor.  —  Buller  J.  The  role 
laid  down  by  Ashhurst  J.  is  to  be  found  in  (a)  Hamkins;  and  the 
Court  will  never  do  otherwise,  except  on  a  clear  and  indisputable 
ground.  And  I  am  by  no  means  disposed  to  think,  that  either  of 
these  objections  would  prevail  on  demurrer  or  in  arrest  of  jud^ 
ment.  The  last  is  abandoned ;  and  it  seems  to  me  that  the  omit* 
sion  of  the  names  and  numbers  is  not  here  material ;  though  in  tbe 
case  cited,  that  of  a  toll,  which  might  be  exacted  from  all  tbe 
King's  subjects,  to  know  in  how  many  instances  extortion  bad  bees 

Eractised,  is  necessar}'  to  a  just  admeasurement  of  the  punishneflt: 
ut  here,  where  the  abuse  consists  in  lodging  several  poor  oft 
parish  in  a  filthy  uuwhotesotae  cottage*chamber  without  windovii 
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thenmnbera  in  the  chamber  of  a  cottage  cannot  be  very  many $" 
and  the  persons  abused,  the  objects  of  the  charitable  provision  of 
the  lafTi  are  of  a  paiticular  denomination,  and,  though  not  indivi- 
duAliy  named,  are  rendered  sufficiently  certain :  and  perhaps  (but 
on  this  I  give  no  opinion)  this  might  oe  the  best  way  of  charging^ 
the  offence.  It  does  not  appear  that  there  is  any  other  room  in 
any  other  cottage  in  the  parish  s^t  apart  for  the  use  of  the  poor ; 
and  the  parish  arc  certainly  not  compellable  to  erect  workhouses, 
but  may  maintain  and  employ  their  poor  at  their  own  homes.  If 
any  thing  can  be  made  of  this  point,  it  is  a  defence  in  evidence  at 
the  trial.  —  Rule  discharged. 

385.  Simmons  v.  Wilmott^  N.  P.  H.  T.  40  G.  3.  3  Esp.  91.—    ParUhofficew 
This  was  an  action  of  assumpsit,  against  the  defendants,  as  church-  *^  bound  to 
wardens  and  overseers  of  the  poor  of  the  parish  of  /.,  for  meat,  ^^*  ^  °^^ 
drink,  &c,  found  and  given  for  one  Thomas  Shaxv^     The  case  in  ^la'if  ^^.^ 
evidence  was,  that  /S.,  who  was  carter  to  a  Mr.  fV.^  residing  at  not  a  parish  offi! 
Af.  P.  (not  within  the  parish  of  /.),  had  been  thrown  from  the  cer,  take  care  of 
cart,  within  the  parish  of  /.,  and  severely  bruised ;  so  much  so  as  « person  coming 
to  render  it  unsafe  to  remove  him.     He  was  brought  to  the  plain-  ^*\**'"  *•*•*  ^ 
tiff's  house,  where  he  was  kept  and  attended  for  10  days,  until  he  ^"wbom  the 
recovered.     For  this,  and  money  paid  to  the  nurse,  &c.  the  pre-  parish  officers 
sent  action  was  brought.  —  Shepherd  stated  it  to  be  a  question  of  would  be  liable 
very  great  importance,  as  it  was  to  determine,  Whether  a  person,  ^  provide, 
not  a  parish-officer,  who  afforded  relief  to  a  person  under  the  ^  **J^*minrt 
pressure  of  immediate  want,  who  came  within  the  description  of  ^^^^ theez- 
cluual  poor,  could  call  upon  the  parish-officers  to  be  reimbursed  pences  incurred 
the  expences  he  might  have  incurred  in  the  necessary  relief  of  on  such  an  oc- 
such  person  ?  Before  he  went  into  the  question  of  their  liability  casion. 
in  point  of  law,  without  any  express  promise,  or  direction  to  take 
care  of  the  person  requiring  relief,  he  proved  that  when  S,  was 
brought  to  the  plaintiff's  house,  he  (the  plaintiff)  sent  to  one  of  the 
overseers  to  inform  him  of  it.     The  overseer  directed  the  person 
who  brought  the  message  to  go  to  the  beadle ;  and  also  desired 
him  to  assist  in  taking  care  of  the  man.     It  appeared  that  S.     ' 
was  a  weekly  servant  to  Mr.  W,;  and  that,  afler  he  had  reco- 
vered, the  plaintiff  applied  repeatedly  to  Mr.  W.^  to  pay  him  for 
the  expences  incurred  in  taking  care  of  <S.;  and  sent  him  in  a 
bill  amounting  to  8/.  18^.6^.:  Mr.  W,  offered  him  5/.  5<.,  which 
he  refused  to  take ;  and  he  then  applied  to  the  parish-officers,  and 
sent  in  a  larger  bill  to  them ;  it  also  appeared,  that  after  the  man 
had  recovered,  the  vestry  had  made  an  order,  stating,  *<  That  as 
<'  an  encouragement   to  humanity,  they  had  ordered   Simrrioni 
**  5/.  5«. ;  but,  at  the  same  time,  protested  against  their  liability 
'<to  reimburse  him  for  the  expences  incurred,   knowing  S.  to 
**  be  a  servant  of  Mr.  fV.,  and  conceiving  Mr.  fV.  liable ;  and  that 
"  5/.  5*.  was  merely  voted  as  a  voluntary  donation,   or  reward 
"  for  his  humanity  :*'  this  sum  the  plaintiff  also  refused  to  accept, 
and  brought  his  action  against  the  defendants,  as  parish-officersy 
for  ail  the  expences  incurred.  —  Lord  Eldon.  The  questions  in 
this  case  are,  1st,  Whether  Simmons,  in  point  of  law,  has  a  demand 
against  the  parish-officers,  either  from  the  liability  imposed  upon 
them  by  law  to  take  care  of  casual  poor,  or  by  express  agreement; 
and,  2dly,  Whether,  having  such  demand,  he  has  relinquished  it, 
and  bound  himself  to  adhere  to  the  demand  he  first  made  against 
fF.,  as  the  master  of  5.?  The  case  is  new  to  me.    UVumYmwcv 
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decided^  tliat  if  a  servant  in  hufibandrj  has  received  relief  fr 
the  parish-officers,  they  cannot  recover  it  against  the  master,  as 
not  being  of  that  description  of  servants  for  whom  the  master  is 
bound  to  provide ;  but  that  if  he  was  of  that  description,  the  pa^ 
rish-officers  could  recover.  My  Lord  Kenyon  has  ruled,  that 
when  a  servant,  living  under  the  roof  of  his  master,  falls  sick,  the 
master  is  liable  for  medicines  provided  for  the  servant,  if  his  illness 
has  not  been  the  consequence  of  his  own^ misconduct  or  debauch- 
ery. If  S.  had  been  a  servant  of  that  description,  W»  would 
have  been  liable ;  but  it  do.es  not  follow  that  because  fV,  might  be 
liable,  the  parish -officers  are  thereby  excused.  It  comes  to  this 
point,  Was  the  person  relieved  within  the  description  of  casual 
poor?  If  he  was,  the  parish -officers  are  bound  to  take  care  of  him: 
a  common  person  would  not ;  but  if  a  comrooo  person  does  take 
care  of  him,  on  the  liability  of  the  parish- officers,  I  think  he  has  a 
right  to  recover  against  them.  Wit))  respect  to  the  apph'cation,  in 
the  first  instance,  to  fV,,  the  plaintiff  might  have  reasoned  thus: 
**  I  will  try  to  get  the  money  from  fV,,  in  order  to  reiieve  the 
*'  parish.*'  That  alone  will  not  discharge  the  parish-officers;  there 
must  have  been  some  express  abandonment  of  his  claim  agvnst 
the  plaintifls,  and  an  admission  that  he  would  look  to  KP«  doQe* 
He  has  acted  imprudently,  perhaps  wrong,  in  sendiag  in  a  bill  te 
the  parish-officers  larger  than  the  one  be  sent  in  at  first  to  IF*/ 
and  ne  must  be  bound  by  the  first  bill ;  but  even  if  you  should 
.  thi]ik  8/.  ISs,  6d,  too  much,  and  that  5/.  Ss.  is  sufficient ;  if 
under  all  the  circumstances  and  the  law,  as  I  have  stated  it,  you 
should  be  of  opinion  that  the  parish -officers  are  liable,  I  think  yea 
must  give  a  verdict  for  51.  5;.,  notwithstanding  the  order  ef 
vestry ;  for  I  do  not  think  the  order  of  vestry,  protesting  against 
their  liability,  and  offering  it  as  a  voluntary  kindness,  can  he  coo- 
sidered  as  a  tender  of  so  much. 
Wbere  a  pauper  886.  Lamb  v.  Bunce,  T.  T.  55  G.  S.i>M.Sf  S.  275.  —  Amtrnp- 
bad  his  leg  ac  ^  for  a  surgeon's  bill.  At  the  trial  before  Dallas  J.  the  case  was 
r.^S«  la^"      ^hus :   One  S.,  an  under-carter  to  a  farmer  in  IV.  parish,  met  with 

turea  in  one  -ji^-j*'       %_•  ^t.  t       i       '  »_ 

parish,  and  was  *^  accident  m  dnvmg  his  master  s  team,  by  having  the  waggoa 
conveyed  to  the  run  over  him,  in  the  parish  of  //.,  by  which  one  of  his  legs  was 
next  house  in  fractured,  and  he  was  otherwise  bruised.  He  was  imme£ate]y 
ao  adjoining  conveyed  to  the  nearest  and  most  convenient  house,  which  was  a 
confined*there**  pu^lic-house,  situate  in  the  adjoining  parish  of  JS.,  and  distant 
and  visited  by'  ehout  half  a  mile  from  the  spot  where  the  accident  happened. 
the  overseers  S.  not  being  in  a  condition  to  be  removed  to  his  master's,  the 
and  attended  by  plaintiff,  who  was  a  surgeon,  and  generally  employed  to  atteod 
*^h  """^^"d  ^^®  ^^^^  of  £.,  was  sent  for,  but  it  did  not  appear  by  whom,  sod 
Ae^iMirbh  poor  ^®  attended  him  daily  from  that  time  for  upwards  of  two  monthly 
with  the  know-'  <^^  ^^^^^  ^'  recovered.  During  the  period  of  his  attendance  (he 
ledge  of  the  defendant,  who  was  the  overseer  of  E,,  frequently  visited  5.,  sod 
overseer :  knew  that  he,  the  plaintiff;  attended  him,  and,  when  <S.  was  fit  to  be 

wuMTM^^i^t  '^°™®^®*^»  ^®°^  ^*"*  ^^  *  ^^^^  ^^  *^*8  master's,  at  fV.     &  was  not  s 

hv^  a^umpsit  Parishioner  of  E.    There  was  evidence  that  the  plaintifiTs  chafiges 

against  the  were  such  as  are  usually  termed  pauper  charges.     It  was  objected! 

overseer  for  the  for  the  defendant,  as  if  this  were  a  question  between  the  tvo 

expences  of  the  parishes  of  jB.  and  //.,  which  of  the  two  was  liable ;  that  by  Isw 

^?«S'-!r«  **  ^^^  parish  in  which  the  accident  happens  to  a  pauper  is  bpood 

was  not  any  a^  «.    a   •     ^i.  /•  •  •  *^~.  «       ~     .■.    .  t  •  u 

obligaUon  ^  sustain  the  expences  of  his  cure,  and  not  the  parish  into  whicn 

i^jist  th9         he  is  conveyed  from  iiecfttait^«    To  which  it  wes  answ^ed^  As^ 
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the  psrish  in  which  he  it  from  necessity  found  sick,  from  the  coo*  pwiA 
sequences  of  the  acddent,  is,  in  effect,  the  parish  where  the  acci-*  the  metidwt 
dent  happens;  and  as   this  was  said  to  be  a  new  question,  the  hmppcnedto 
learned  judge  directed  a  verdict  for  the  plaintiff,  giving  the  de-  ^^  ^^'^'^^AAm 
fendant  leave  to  move  for  a  nonsuit.  —  Lord  Ellenborough  C«  J.  ^enw«rt 
The  pauper  was  to  be  considered  as  casual  poor ;  wherever  his  knowing  of, 
infirm  and  indigent  body  was  found,  to  have  his  necessities  pro-  •»<>  not  repu- 
▼ided  for  by  them.     That  was  the  parish  of  JB.,  and  I  consider  dialing  the  mr- 
that,  when  the  parish  officer  visited  the  pauper,  according  to  his  §**"  *  etten- 
duty,  and  knew  that  the  plaintiff,  who  was  generally  employed  for  equivalent  to  a 
the  poor,  was  in  attendance  upon  him,  and  did  not  repudiate  his  request, 
attendance,  he  in  effect  commanded  it.     It  cannot  be  a  matter  of 
dispute,  in  point  of  law,  and  1  could  wish  it  were  so  understood, 
that,  where  time  is  not  afforded  for  procuring  an  order  of  justices, 
the  law  raises  an  obligation  against  the  parish  where  the  pauper 
lies  sick,  as  casual  poor,  to  look  to  the  supply  of  his  necessities ; 
and  if  the  parish  officer  stands  by  and  sees  that  obligation  per* 
formed  by  those  who  are  fit  and  competent  to  perfbrm  it,  and  ooes 
not  object,  the  law  will  raise  a  promise  on  his  part  to  pay  for  the 
performance.     Mr.  Shepherd  has  argued  that  a  moral  obligation  is 
not  sufficient  to  raise  an  implied  promise  to  a  third  person,  but  I 
think  this  case  is  out  of  that  objection,  because  the  defendant,  by 
not  repudiating  the  plaintiff's  attendance,  did  that  which  is  equi- 
valent to  a  previous  request.     As  to  the  objection,  that  the  parish 
of  i/.  was  the  place  where  the  accident  and  injury  arose*  there  is 
no  pretence  for  saying,  that  there  is  an  exclusive  liability  attach- 
ing to  the  parish  upon  that  account :  there  is  no  reason  for  con- 
necting the  plaoe  where  the  accident  happened  with  the  liability.-— 
Lb  Blanc  J.  There  is  no  doubt  that  if  the  parish  officers  had  sent 
for  the  plaintiff  to  attend  the  pauper,  he  would  have  been  bound 
so  to  do ;  for  here  the  plaintiff  was  in  the  habit  of  attending  the 
parish  poor,  therefore  he  was  not  a  stranger,  but  a  person  pointed 
out  by  the  parish  as  the  person  to  attend  to  this  duty.     He  does 
attend,  and  this  with  a  full  knowledge  of  the  parish  officer,  who 
does  not  make  any  objection  on  his  part ;  consequently  the  parish 
officer  must  be  taken  to  have  assented  to  it.     Therefore  there  is 
qaite  sufficient  to  raise  the  presumption  of  a  previous  request* 
nn  CURIAM.  —  Rule  discharged. 

387.    Groome  v.  Forrester,    T.  T.   56G.S.  5M.SfS.SU.—  A  conviction Ijy 
TVespass  for  assault  and  false  imprisonment  against  the  defendants,  two  justicet 
justices  of  the  peace  for  the  town  and  liberties  of  fV.y  in  the  under  statute 
county  of  S, — Plea  not  guilty.     At  the  trial  before  Holroyd  J.,   17G.2.  c.ss. 
there  was  a  verdict  for  the  plaintiff,  damages  5/.,  with  liberty  to  "i^nt  d?the 
the  defendants  to  move  to  enter  a  nonsuit.     A  rule  nisi  for  this  overseen  of  a 
purpose  having  been  obtained,  Taunton  was  heard  against  the  parish  against 
rule  on  a  former  day  in  this  tenn,  and  Jervis  in  support  of  it.—  the  late  over- 
Cur.  adv.  vuU.  —  Lord  Ellenborough  C.  J.    This  was  a  motion  "cj  for  refusing  , 
to  set  aside  a  verdict  against  the  defendants,  justices  of  the  peace  ^  de"SerovCT 
^r  the  town  and  liberties  of  fT.,  in  the  county  of  S.,  in  an  action  to  them  a  cer- 
€oT  false  imprisonment,  and  to  enter  a  nonsuit.   The  imprisonment  tain  book  be- 
eomplained  of,  was  the  commitment  of  the  plaintiff  to  the  common  longing  to  the 
gaol  at  Shrewsbur^t  under  the  warrant  of  the  defendants  as  magis-   7J!*  nj^*!^' 
trates,  founded  upon  a  conviction  of  the  plaintiff  as  late  overseer  j^^^  ^^ 
0f  the  parish  of  Broseleyy  in  that  county  ;  which  conviotipn  was  victinshim  of 
had  before  the  defendants  under  the  17  G*  2.  c.38.)  a^^ABSit  >3&a  i^vn^^^SKMA^ 
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Mid  adjudging 
tfaat  be  ihoala 
be  committed 
totbe  common 
gBol,  to  be 
■afely  kept 
untU  he  tkould 
katfe  yielded  up 
aU  and  every 
ike  books  con^ 
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office  vf  ooet» 
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was  held  void 
M  to  the  adju- 
dication respect- 
ing the  impri- 
sonment for 
excess,  the 
same  extending 
beyond  wliat 
was  previously 
required  of  the 
person  convict- 
ed, and  a  war- 
rant of  com- 
mitment found- 
ed on  this  con- 
viction, and 
directing  the 
gaoler  \o  keep 
him  in  the 
termn  of  the 
adjudication, 
was  also  holden 
void  in  toto^  for 
which  trespass 
and  false  im- 
prisonment 
would  lie 
against  the 
justices, 
although  the 
conviction  had 
not  been 
quashed. 

(a)  $  2. 
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plaintifi^  for  hot  delivering  over  to  the  succeeding  oveneers  «f  the 
parish  a  certain  book  belonging  to  the  parish  called  The  Battmnfy 
Ledger^  in  breach  of  his  duty  under  that  statute,  whidi  required 
him  to  deliver  over  all  such  sums  of  money,  goods,  chatteb,  and 
other  things,  as  should  be  in  his  hands,  to  such  succeeding  over- 
seers.   In  case  of  his  refusal  or  neglect  so  to  do,  the  statute  (a) 
authorises  two  or  more  justices  of  the  peace  to  commit  him  to  the 
common  gaol,  until  he  shall  have  paid  and  yielded  up  such  monies, 
goods,  chattels,  and  other  things  in  his  hands.    The  couviction,  as 
far  as  relates  to  the  withholding  of  the  particular  book  in  question, 
the  offence  charged  in  the  information,  is  correct.     After  finding 
him  guilty  thereof,  it  proceeds  to  adjudge  that  Thofnas  Groome 
(the  plaintiff  and  late  overseer,)  for  his  ofience  aforesaid,  (that  is 
in  Yiot  delivering  over  the  particular  book,  The  Bastardy  Ledger^) 
be  forthwith  committed  to  the  common  gaol  at  Shretosiniry^  to  be 
safely  kept  "  until  he  shall  have  yielded  up  all  and  every  the 
**  books  concerning  his  said  office  of  overseer  belonging  to  the  said 
**  parish."      That  is,  the  adjudication  and  the  warrant  of  commit- 
ment follow  the  adjudication,  and  of  course  directed  the  gaoler  to 
keep  G.  until  he  should  have  yielded  up  all  and  every  the  books 
concerning  his  office  of  overseer ;  thereby,  in  effect,  casting  upon 
the  gaoler  the  function  of  inquirinfl^  and  determining  what  were 
**  all  and  every  the  books* concerning  the  office  of  overseer,"  npoo 
the  yielding  up  of  which  the  gaoler  was  to  discharge  his  prisoner, 
instead  of  requiring  the  gaoler  to  detain  his  prisoner  (as  it  should 
have  done)  until  he  should  have  yielded  up  the  particuhir  book 
specified  and  described  in  the  information,  and  for  the  non-deiiverj 
of  which  he  was  convicted.     Such  a  commitment  was  certainly 
not  authorized  either  by  the  letter  or  the  spirit  of  the  act  of  par- 
liament, and  subjected  the  prisoner  to  the  risk  of  an  imprisonmeot 
for  an  indefinite  period,  viz.  until  he  had  complied  with  a  condition 
of  greater  extent  than  was  imposed  by  the  act  of  parliament,  and 
where  the  gaoler,  who  should  have  to  detain  him  under  the  wa^ 
rant,  had  no  adequate  means  of  judging  whether  his  prisoner 
should  have,  in  fact,  complied  with  the  terms  of  such  condition, 
and,  of  course,  whether  he  was  entitled  to  be  discharged  or  not. 
This,  it  will  be  observed,  is  a  conviction  and  commitment  on  the 
eround  of  a  supposed  contumacy,  but  the  defendant  could  have 
been  guilty  of  no  contumacy  in  respect  of  the  non-delivery  of  any 
book  or  thing  than  that  book  which  alone  he  had  been  required  to 
deliver,  viz.  The  Bastardy  Ledger,     The  conviction  and  commit- 
ment, therefore,  in  respect  of  a  supposed  contumacy  to  any  greater 
extent  than  that  in  which  obedience  had  been  previously  required 
from  him,  must  of  course  be  unfounded.     Previously  to  commit- 
ment for  refusing  to  do  a  thing,  there  must  have  been  a  charge 
and  proof,  and  the  party  cannot  be  committed  "  until  he  does 
**  something  *'  which  is  not  charged  and  proved  upon  him,  that  be 
has  previously  refused  to  do.     Assuming  that  the  warrant  is  ia 
this  respect  illegal  and  void,  the  question  is.  Whether  it  be  there- 
fore void  in  iotof  and  if  it  be.  Whether  the  defendants,  as  commit- 
in^  magistrates,  are  liable  to  an  action  of  trespass  and  false  ioi- 
pnsonnient  for  having  committed  the  plaintiff  thereupon  ?  And 
that  it  is  void  in  toto^  the  case  of  Milvoard  v.  Ci^ffln  {b),  k  fB 
authority.   There  Gould  J.,  in  the  absence  ofDe  Grey  C.  J.     ' 
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'  <  It  is  fairly  and  candidly  conceded»  that  if  one  of  the  rates  be  ill^al, 
^*  the  whole  warrant  is  bad,  and  I  take  the  fimt  to  be  illegal  for  ^a- 
"  sessing  the  plaintiff  beyond  the  extent  of  his  occupation.  All  that 
*'  related  to  the  assessment  of  lands  not  in.  the  occupation  of  the 
*'  plaintiff,  was  coram  novjudice^  the  justices  therein  exceeded  their 
*'  jurisdiction  and  their  determination  is  a  nullity."  In  2d  InsU  5S« 
there  are  to  be  found  several  good  rules  in  respect  to  commitments^ 
the  fiflh  of  which  is,  "  The  warrant  or  mittimus  containing  a  law- 
*'  ful  cause,  ought  to  have  a  lawful  conclusion,  viz.  and  him  safely 
^  to  keep  until  he  be  delivered  by  law,  &c.  and  not  until  the  party 
"  committing  doth  farther  order."  Likewise,  in  2d  Inst,  591*  there 
is  a  farther  rule  :  "  Now,  as  the  mittimus  must  contain  the  cause* 
so  the  conclusion  must  be  according  to  law,  via.  the  prisoner 
safely  to  keep  until  he  shall  be  delivered  by  due  order  of  law, 
V  and  not  until  he  that  made  it  shall  give  other  order,  or  the  like.** 
The  case  of  The  Mayor  and  Churchwardens  of  Northamj4on, 
Carth.  152.,  is  a  leading  case  upon  the  proper  form  of  conclusion 
of  a  commitment,  until  a  particular  act  should  be  done  by  the 
party  committed.  That  case  was  thus.  —  The  mayor  of  North" 
ampton  committed  the  churchwardens  for  refusing  to  account 
beiore  him,  and  the  warrant  of  commitment  concluded  in  the 
common  form,  viz.  '*  until  they  be  duly  discharged  according  to 
''  law ;"  and  all  this  appearing  upon  the  return  to  a  habeas  corpus^ 
the  Court  held  the  commitment  void,  because  the  warrant  ought 
to  have  been  thus  concluded,  viz.  there  to  remain  until  he  sludl 
account,  as  the  statute  43  Eliz,  c,  2.  doth  appoint.  And  the 
difference  is,  where  a  man  is  committed  as  a  criminal  and  where 
only  for  contumacy  (as  in  this  case)  in  refusing  to  do  a  thing 
required,  &c. ;  for  in  the  first  case,  the  commitment  must  be  until 
discharged  according  to  law,  but  in  the  latter  until  he  comply  and 
perform  the  thing  required,  for  in  that  case  he  shall  not  fie  till 
a  Sessions,  but  shall  be  discharged  upon  the  performance  of  his 
duty.  Wherefore  the  churchwardens  were  discharged  by  rule  of 
Court.  —  Bracvs  case  is  an  authority  to  the  same  eflfect,  it  is 
reported  in  5  Mod.  308.,  1  Salk,  348.,  I  Ld.  Raym.  99. ;  and  also 
in  the  margin  of  Carthew  153.  from  which  I  cite  it.  One  Bracy 
was  committed  by  commissioners  of  the  statute  of  bankrupts  for 
refusing  to  answer,  and  they  concluded  their  warrant,  that  he  be 
committed  to  prison,  there  to  remain  "  until  he  conform  himself 
**  to  our  authority,  and  be  thence  delivered  by  due  course  of  law  ;'* 
and  upon  the  return  of  a  habeas  corpus  he  was  discharged,  because 
this  conclusion  was  not  pursuant  to  the  statute  of  bankrupts,  and 
the  mayor  of  Northampton^  case  was  cited  for  an  authority.  In 
Lord  Raymond's  report  it  is  laid  down,  that  if  he  had  been  com- 
mitted <'  until  he  should  conform  to  their  authority,"  in  the  special 
matter,  it  had  been  good.  And  of  that  opinion  was  Lord  Holts 
and  he  said  that  the  word  *'  submit "  (which  is  the  word  in  the 
statute,  and  not  *'  conform,")  does  not  mean  an  act  of  humble 
submission,  but  only  to  make  answer  to  the  question  proposed. 
In  Salkeld*s  report,  the  Court  held  the  word  **  conform,"  instead 
of  the  word  *'  submit,"  to  be  well  enough,  because  it  was  of  tht 
same  sense  ;  but  because  the  commissioners  had  other  authoritifa 
besides  that  of  examining,  and  it  did  not  appear  but  that  it  mi|^t 
require  a  submission  to  them  in  other  respects,  and  for  that  dl 
powers  given  in  restraint  of  liberty  must  be  strictly  punwifid*,  V^Al 
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in  thU  cfiUie  they  had  but  a  special  authority,  and  must  not  exceed 
it,  they  held  the  return  naught.  Yaxley  s  case,  CariA.  29K  was 
<<  a  commitment  by  the  secreiary  of  state  under  the  stat.  35  ELiif 
"  for  refusing  to  answej;  whether  he  was  a  Jesuit,"  &c. ;  and  on  a 
habeas  corptis  he  prayed  to  be  bailed.  The  exception  to  the 
commitment  was,  that  the  conclusion  thereof  was,  *'  theve  to 
^*  remain  until  he  shall  be  from  thence  discharged  by  due  course 
*f  of  law;"  when  the  words  of  the  statute  are,  ''  until  he  shall 
''  answer  to  the  questions,*'  and  therefore  the  commitment  ought 
to  he  special  according  to  the  statute  ;  and  the  churchwardens  of 
Northampton  s  case  was  cited  and  relied  on,  and  for  that  objection 
the  Court  held  the  commitment  ill.  Other  cases  might  be  cited 
to  the  same  effect,  such  as  Rex  v.  Hall,  Coxop.  60.  The  foregoing 
cases  are  cases  of  discharge  from  commitment  on  the  ground  of  an 
illegality  apparent  on  the  face  of  the  warrant.  The  two  following 
<;a8es,  Baldwin  and  Wife  v.  Blackmore,  1  Burr.  595.,  and  Creppt 
V.  Durden,  Cowp.  6W.  establish,  that  in  such  case,  that  is,  of 
warrants  illegal  upon  the  face  of  them  for  an  excess  of  jurisdiction 
in  the  magistrate,  trespass  is  maintainable  against  the  committing 
magistrate,  and  this  was  held  in  the  latter  case,  although  the 
conviction  had  not  been  quashed.  In  Baldwin  and  Wife  v.  Blade 
more,  a  warrant  to  commit  the  wife  as  an  idle  and  disorderly  per- 
son for  returning  with  her  husband  to  the  parish  from  whence 
removed  without  a  certificate,  was  holden  to  be  void,  and  that 
trespass  lay  for  the  imprisonment  under  it.  So,  where  the  warrant 
ougnt  to  be  to  imprison  for  a  month,  and  it  is  until  discharged  by 
due  course  of  law.  Crepps  v.  Durden,  Cowp»  640.,  was  a  convic- 
tion in  four  penalties  for  exercising  his  ordinary  calling  of  a  baker 
on  a  Sunday,  As  there  can  be  but  one  offence  on  the  same  day, 
it  was  held  an  cxccbs  of  jurisdiction,  for  which  an  action  would 
lie  before  the  convictions  were  quashed.  There  the  question  im- 
mediately before  the  Court  was,  Whether  an  objection  could  be 
made  to  the  legality  of  a  conviction  before  it  was  quashed?  and  it 
was  held  that  it  might.  Upon  these  authorities,  and  the  reason  of 
the  thing,  we  are  obliged  to  pronounce  that  the  commitment  made 
in  pursuance  of  the  said  adjudication,  in  this  case,  as  well  as  the 
adjudication  itself,  in  respect  to  the  imprisonment  being  in  th'u 
particular  a  clear  excess  of  jurisdiction,  was  not  warranted  by  law, 
and  that  the  imprisonment  thereunder  was  a  trespass  in  the  com- 
mitting magistrates,  for  which  this  action  is  maintainable,  which 
we  cannot  but  regret,  as  the  facts  of  the  case  woujd  have  autho- 
rized a  commitment,  if  the  warrant  had  been  framed  in  a  manner 
conformable  to  the  powers  of  the  magistrates  under  the  statute. 
The  consequence  is,  that  the  rule  nisi  for  setting  aside  the  verdict 
must  be  discharged. 
Where  a  pauper  3H8.  Wing  v.  Mill,  M.  T.  58  G.  3.  1  B.  Sf  A.  104.  —  Action 
residing  in  the  for  work  and  labour  as  a  surgeon  and  apothecary.  Plea,  general 
pariih  of  A,  re-  issue.  At  the  trial  before  Holroyd  J.  it  appeared,  that  the  de- 
mneM  a  weekly  ^^"^^"^  ^^  overseer  for  the  parish  of  S.,  and  that  this  action  wa» 
allowance  from  brought  by  the  plaintiff  to  recover  the  amount  charged  in  his  Wli 
^eparlchofB,  for  professional  attendance  on  one  R.  a  pauper,  who  during 
where  he  was  |2  months'  illness  (induced  not  by  any  accioent,  but  by  gradual 
settled :  Held,  decay)  received  a  weekly  allowance  of  4*.  from  the  parish  of  &n 
S^^ho^*'  which  was  the  place  of  his  settlement,  but  during  the  whole  of 
attended  the       ^^  plaintiff's  attendance  on  him  he  was  actually  resident  is  the 
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parish  of  £.9  where  he  died.    Af^er  this  the  defendant  desired  ptupermaj 
the  plaintiff  to  make  out  his  bill  to  the  overseers  of  W,  parish,  "«n*^«n 
and  said,  that  he  should  be  paid,  and  upon  these  facts  a  verdict  *^ountafhL 
was  found  for  the  plaintiff.  —  Lord  Ellenborougu  C.  J.     In  bill  aguut  th9 
this  case  both  the  legal  and  moral  obligation  obtain.     The  parish  oterieen  of  B> 
of  fV.  have,  b^  their  weekly  allowance  admitted,  that  they  were. .  ^o  exprenlj 
bound  to  provide  for  the  pauper,  and  the  defendant,  one  of  the  pro«n«s«d  to  psy 
overseers,  after  the  pauper's  death,  expressly  desired  the  plaintiff       '^'^^ 
to  send  his  bill,  made  out  to  the  overseers,,  and  promises  that  he 
shall  be  paid.     The  case  of  Watson  v.  Turner  (a)  is  decisive  on  («)  Bol,  N.  P. 
the  subject,  and  I  have  no  doubt  that  the  plaintiff  is  entitled.  '*^*  ^^'^'  *®'" 
to  recover.  —  Bay  ley  J.   I  am  of  the  same  opinion.    If  the  pay<«. 
ment  of  4^.  per  week  had  not  been  paid  by  the  parish  officers 
of  W,j  E.  parish  would  have  removed  the  pauper  to  the  place  oC' 
his  settlement,  and,  in  that  case,   the  former  parish  roust  un-L 
doubtedly  have  provided  him  medical  attendance.     The  conduct 
of  the  defendant,  as  the  overseer  of  JF.  amounts  to  an  acknow«. 
ledgment  on  his  part,  that  the  plaintiff  had  attended  at  the  de- 
fendant's wish,   and  upon  his  responsibility.     I  therefore  think 
thajt  JV*j  and  not  jL\,  was  bound  to  maintain  the  pauper,  and  that, 
the  promise  made  after  his  death  is  founded  on  a  legal  as  well  as 
a  moral  consideration,  and,  tbereforct  affords  a  good,  ground  of 
action.  —  Abbott  and  Holroyd  Js.  concurred.  —  Rule  refused. 

S89.  Proctor  v.  Manwaring,  M.  T.  60  G.  3.  3  5. 4*  A.  145.—  Thestitute 
Debt  for  penalties  under  S(i  G.  3.  c.  137.  §  6.     The  first  count  of  55  G.  s.  c.  137. 
the  declaration  stated,  that  the  defendant  was  duly  appointed  hib'tT clmST 
overseer  for  the   borough  of  Z,.,  and  that,    during  the  time  he  wardens  or 
retained    such    appointment    as  aforesaid,    he  did,    in  his   own  otteraeer&from 
name,  provide,  famish,  and  supply,  for  his  own  profit,  certain  supplying  the 
goods  for  the  support  and  maintenance  of  the  poor  of  the  said  workhouse,  or 
borough.     The  othi»r  counts  varied  the  statement  of  defendant's  *^e  poor  of  the 
liability.     Plea,  general  issue.     At  the  trial  before  Richardson  J-  Siy .  andthere- 
tbere  were  several  charges  made  against  the  defendant,  which  fore,' where  an 
received  an  answer  in  fact.     But  there  was  one  wholly  uncoa-  overseer,  receiv- 
tradicted  in  evidence.     A^  ff'.,  a  pauper  of  the  borough^  was  in  «og  an  oider  for 
the  habit  of  receiving  8j.  6d.  per  week  relief;  and  it  was  proved,  J*J****^?^j. 
that  the  defendant,  who  kept  a  chandler's  shop,  paid  her  allow-  Yidui  pauper' 
ance  on  several  occasions,  partly  with  goods  from  his  shop^  and  paidX  S.  part 
partly  in  money.     The  learned  judge  told  the  jury,  that,  in  his  in  money,  and, 
opinion,  the  act  was  intended  to  prohibit  overseers  ffom  supply-  hy  the  consent 
ing  the  parish  generally ;  or  perhaps  it  might  include  a  case  where  u^'^Iif*  *^^® 
a  pauper  had  been  constrained  to  take  a  part  in  goods,  but  he  ^j^J  j^,  ^^^ 
left  it  to  them  to  say,  whether  or  not  this  had  been  consented,  to  from  his  shop : 
voluntarily  by  the  pauper;   telling  them,  that,  if  that  were  so,  Held,  that  he 
he  was  of  opinion,  that  it  was  dearly  not  within  the  act  of  par-  ^"  "^t  liable 
liament.     The  jury  were  of  opinion,  that  the  pauper  had  volunn.  ^^^^."**'^ 
'tarily  consented  to  take  part  in  goods  and  part  in  money,  and  Josedby  A« 
found  a  verdict  for  the  defendant.. —  Abbott  C.  J.    This  being  a  act. 
penal  clause  in  this  act  of  parliament,,  must  not  be  extended  by  And  see  Steel 
construction,  and  though  there  may  be  cases  suggested,  falling  «•  Smith, 
within  the  mischief  intended  to  be  prevented  by  the  legislature,  *  B.  4  A.  9^ 
yet,  if  they  have  not  used  proper  words,  so  as  to  include  them 
within  the  prohibition,  it  is  not  competent  for  the  Court  to  ex* 
tend  the  act  of  parliament  to  them  by  construction.     Now  the 
words  are,  '*  That  no  churchwarden  or  overseer  shall,  under  the 
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**  pain  of  forfeiting  100^.,  either  in  his  own  name,  or  in  the  name 
'<  of  any  other  {>erson,  provide,  furnish,  or  supply,  for  his  own 
"  profit,  any  goods  for  the  use  of  any  workhouse,  or  otherwise, 
*^  for  the  support  and  maintenance  of  the  poor  in  any  parish, 
<<<  &c.  for  which  he  shall  be  appointed  overseer,  during  the  time 
"of  his  appointment;  nor  be  concerned,  directly  or  indirectly, 
**  in  furnishing  or  supplying  the  same,  or  in  any  contract  relat- 
**  ing  thereto.'*  Now  it  appears  from  the  expression  **  for  the 
"  use  of  any  workhouse,"  and  aflerwards  from  that  of  **  the  sup- 
**  port  of  the  poor,^  that  the  poor  generally,  and  not  individuals 
of  that  class,  are  intended  to  be  included  within  those  words. 
An  overseer,  tiierefore,  cannot  contract  for  the  workhouse,  nor 
can  he,  if  there  should  be  an  inclement  season,  during  which  it 
might  be  considered  desirable  to  furnish  a  general  supply  of  coals 
or  blankets  to  the  poor,  be  the  person  to  furnish  sucn  articles  to 
the  parish.  The  exception  seems  to  me  to  fortify  this  view  of 
the  case,  by  which  two  justices  are  authorized,  in  case  no  person 
can  be  found  within  a  convenient  distance  competent  to  undertake 
the  supply  of  such  articles  for  such  workhouse  for  the  use  of  the 
poor  ikeret  by  certificate,  to  permit  an  overseer  to  contract  and 
agree  for  such  supply.  So  that  it  seems  to  have  been  the  in- 
tention  of  the  legislature,  only  to  prohibit  overseers  from  beine 
contractors  for  the  general  supply  of  the  poor ;  and  the  word 
**  there  *'  distinctly  shows,  that  this  part  of  the  clause  is  appli- 
cable only  to  the  poor  who  are  in  the  workhouse.  This,  there- 
fore, narrows  the  construction  of  the  previous  part  of  the  clause. 
I  think,  therefore,  that  the  case  which  was  proved  does  not  fall 
within  the  act  of  parliament.  It  would  have  been  very  easy  for 
the  legislature,  had  they  so  intended  it,  to  have  said,  that  it  should 
not  be  lawful  for  an  overseer  to  deliver  to  any  pau^^er  articles  in 
lieu  of  money  ordered  for  relief,  but  they  have  not  so  expressed 
themselves.  I  am,  therefore,  of  opinion,  that  there  should  be  no 
rule  granted  in  this  case. — Bayley  J.  I  am  of  the  same  opinion. 
The  object  of  the  act  was,  to  prevent  imposition  upon  the  parish 
by  the  overseers.  If,  therefore,  goods  are  required  for  the  parish 
workhouse,  or  if  any  other  general  supply  for  the  poor  is  wanted, 
the  overseer  is  not  to  furnish  that  supply ;  but  it  seems  to  me, 
these  are  the  only  cases  contemplated  by  the  act.  Where  a 
pauper  carries  an  order  for  relief  to  the  overseer,  he  has  a  right 
to  demand  it  in  money  ;  Bnd,  in  case  of  refusal,  has  a  speedy 
remedy,  by  complaint  to  the  justice  who  made  the  order.  If  the 
conduct  of  the  overseer  in  selling  the  articles  be  oppressive,  the 
justice  may  punish  him  for  it ;  but,  if  the  overseer  be  absolutely 

Prohibited  from  selling,  it  might  be  a  hardship  upon  the  pauper, 
'or  there  being  no  words  distinguishing  the  case  of  money  laid 
our  by  the  pauper  after  full  payment  by  the  overseer,  from  that 
of  a  payment  partly  In  goods  and  partly  in  money,  a  pauper 
might  be  compelled,  in  case  the  overseer  kept  the  only  shop  in 
the  village  where  the  articles  were  supplied,  to  go  to  n  very  in- 
•  convenient  distance,  for  the  purpose  of  purchasing  them  from 
some  one  else.— HoLROYD  J.  However  desirable  it  may,  per- 
haps be,  to  prevent  the  mischief  attending  such  cases  as  the 
present,  yet  we  cannot  extend  a  penal  statute  so  as  to  bring  this 
ckne  withm  it.  The  words  of  the  statute  appear  to  me  applicable 
only  to  a  general  supply  of  the  poor  by  the  parish  officers,    TUi 
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ease,  therefore,  does  Dot  &11  within  the  act. — Bjest  J.  concurred. 
-—Rule  refused. 

390.  Rex  V.   Woodman,  E.  T.  2  G.  4.   ^B.Sf  A.  SOTJ.  —  The  A  lelect  ▼wtry 
parish  of  M .  consists  of  several  separate  and  distinct  townships,  ^  ^  iMiiag*> 
each  of  which  has  its  own  overseers,  and  maintains  its  own  poor.  "'^A/'^^ 
One  of  them  is  the  town  of  M,     Beyond  the  period  of  living  JJ^^g  bv  in- 
memory,  the  church  and  parish  affairs  of  the  parish  of  M.  have  cient  cuttomy 
been  managed  by  a  select  vestry,  consisting  of  24*  persons,  of  cmnnot  elect 
whom  16  have  been  taken  from  the  inhabitants  of  the  town  of  Af.,  *noth«r  select 
and  the  remaining  eight  from  the  farmers  in  the  country  parts  of  ^***'^'^    ^  ^r 
the  parish.     The  inhabitants-  constituting  the  select  vestry  have  Jlhe'poOTi^hin 
generally  continued  in  office  for  life,  unless  they  happened  to  leave  the  59G.S. 
the  parish  or  decline  to  serve.     In  case  of  vacancy,  the  place  of  c.  19. 

a  town*s  member  has  been  usually  filled  up  by  the  remaining  15 
belonging  to  the  town,  and  the  place  of  a  country  member  by  the 
remaining  seven  belonging  to  the  country  part  of  the  parish ;  or 
as  many  of  each  set  as  may  happen  to  be  present  on  such  occa* 
sions.  None  of  the  inhabitants,  besides  the  24,  and  the  rector  or 
curate,  ever  attended  these  vestry  meetings.  On  the  19th  of 
March  1820,  a  notice  signed  by  the  churchwardens  and  overseers 
of  the  township  of  M.  was  duly  given,  stating,  that  a  meeting  of 
the  gentlemen  of  the  24  acting  for  the  township  of  M.  would  be 
held  on  tlie  4th  April,  for  the  establishing  of  a  select  vestry,  for 
the  concerns  of  the  poor  of  the  township  of  Af.^  and  on  the  4th 
April  a  meeting  was  accordingly  held  by  12  of  the  16  persons 
acting  for  the  township  of  M.  /  at  which  meeting  the  defendant 
and  19  other  substantial  householders  or  occupiers  within  the 
township  were  nominated  and  elected  to  be  members  of  such 
select  vestry,  and  an  order  of  a  magistrate  was  subsequently  made, 
by  which  such  20  persons  were  appointed  to  act  as  a  select  vestry, 
fur  the  care  and  management  of  the  poor  of  the  township  of  M. 
This  order  having  been  removed  into  this  Court,  a  rule  nisi  was 
obtained  for  quashing  it,  on  the  ground,  that  the  persons  appointed 
to  constitute  this  select  vestry  were  not  chosen  according  to  the 
provisions  of  the  statute  59  G.  3.  c,  12  at  any  general  meeting  in 
vestry  of  the  inhabitants  of  the  township,  but  at  a  meeting  of  a 
select  body  only.  These  several  facts  having  been  disclosed  upon 
affidavits,  —  Abbott  C.J.  I  am  clearly  of  opinion,  that  the  16  per- 
sons  who  constituted  the  ancient  select  vestry,  for  the  township  of 
M»  cannot  be  considered  the  inhabitants  of  the  parish  in  vestry 
assembled  within  the  meaning  of  the  59  G.  3*  c.  12.  The  power 
to  appoint  a  select  vestry  is  expressly  given  to  the  inhahilants  in 
vestry  assembled ;  and  here  it  was  exercised,  not  by  the  inhabit- 
ants in  vestry  assembled,  but  by  certain  persons  possessing  some 
of  the  powers  of  the  inhabitants  in  vestry  assembled.  It  is  not 
necessary  in  this  case  to  decide  what  the  inhabitants  may  do,  but 
I  have  no  difficulty  in  saying  that,  in  my  opinion,  the  inhabitants 
at  large  may  assemble  and  appoint  a  select  vestrv  for  the  care 
and  management  of  the  poor,  not  interfering  with  any.  of  the 
rights  of  the  ancient  select  vestry.  The  rule  for  quashing  the 
order  must  therefore  be  made  absolute.  —  Rule  absolute. 

391.  West  V.  Andrewsy  H.  T.  SG.4.  SB.Sf  A,  328.  —  Debt  on  I.  s.  being  the 
55  G.  3.  c.  137.  §  6.  for  a  penalty  of  100/.    Declaration  stated,  that  ramtar  of  the 
defendant,  on  1st  Jmii^  1820,  was  overseer  of  the  poor  of  West"  "^^^j^dT'^ 
kampereUf  in  Sussex,  and  during  the  time  he  was  overseer,  fumiBhed  j^^ing^^l^dMg 

B  B  3 


yj4f  pROCEEDmcw  roil  a«d  against  ovusBns.      £Ch.  IV« 

from,  the  guar-  and  supplied  ID  his  own  name,  goods  and  provisions  for  the  »up-> 
diansof  the  pQ^^  ^^f  the  poor.  The  second  count  described  him  as  a  person 
^1^*^  ?^  m  whose  hands  the  collection  of  the  rates  was.  Plea  general  issue. 
Cua*t%ro?i-  ^^  ^^®  ^"^  before  Burromgh  J.,  at  the  last  assizes  for  the  county 
siona  from  A  of  Sussexj  it  appeared  that  defendant  was  one  of  the  guardians  of 
B,  oneof  nicfa  the  poor  for  the  parish,  and  that  the  poor-house  there  was  under 
Br^*^  •  their  controul,  being  managed  by  one  Griffith^  who  was  the  master 
B  l^leto  °^  ^**®  poor-house  appointed  by  the  guardians,  and  receiving  his 
tfaepenalty^f  orders  from  them.  G.  provided  for  the  poor,  having  a  con- 
lOOL,  imposed  tract  at  so  much  per  head,  and  found  all  the  meat,  Ac.  In  the 
by  the  53'G,  3.  year  1^20,  he  bought  of  the  defendant,  then  being  such  guardian 
c.  1S7.  (6.  0f  the  poor,  four  live  sheep  for  the  use  of  the  poor,  and  paid  him 
j^°^J^j^*»*  ^'  for  them.  The  learned  Judge  thought  this  not  a  case  within  the 
«  Taunt.  239.  *"^^>  *"^  directed  a  non-suit.  Gumey  having  in  last  Midtadmas 
'Where  a  farmer  term  obtained  a  rule  nisi  for  a  new  trial.  -^  Abbott  C.J.  I  am 
i^ho  furnished  of  opinion,  that  this  is  a  case  within  the  act  of  parliament.  Here 
the  produoe  of  the  defendant  has  made  a  bargain  for  the  supply  of  provisions 
f  the  ^*^^  *  third  person,  who  has  the  contract  of  providing  for  the 
wsh  of  which  poor,  and  whom  the  defendant,  in  conjunction  with  others,  ap- 
be  was  churdi-  points  to  his  situation,  and  whose  conduct  it  is  his  duty  to  super- 
warden,  at  a  intend.  Under  these  circumstances,  it  seems  to  me,  that  all  the 
fair  market  mischief  which  was  contemplated  by  the  legislature  would  arise, 

SabTe'  to"JenaU  '^  ^®  ^^^^  ^®  ^^^^  ^^^^  '^  ^^^  lawful.     I  am  therefore  clearly  of 

ties  under  the  opinion,  that  the  defendant's  case  falls  both  within  the  words  and 
55  G.  3.  c.  137.  spirit  of  the  act  of  parliament,  and  that  the  rule  for  a  new  trial 

§  6.  smist,  therefore,  be  made  absolute.  —  Rule  absolute. 

A  guardian  of  392.   West  v.  AwfretDos,  M.T.  SG.4«.  1  J5.4-C.77.  —  Debt  on 

^  P^'  "5"  ^  O.  3.  c.  137.  «.  6.  for  a  penalty  of  100/.     The  first  count  stated, 

22G  3."^8^.  '^^^  defendant  was  overseer  of  the  poor  of  the  parish  of  W.  in  5., 

is  within  the  ^"^7  ^PP^inted   in    that  behalf;  and  that  during  the  time  he 

55G.S.  c.  137.  retained   such  appointment,  he   did  in  his  oton   name  provide, 

$  6.  notwith.  furnish,  and  supply  for  his  own  profit,  certain  goods  and  provisions 

•**n<ling  t*»e  for  the  support  and  maintenance  of  the  poor  of  the  said  parish,  for 

^^^^^ 'vmooan  ^^'^^  ^®  ^^  ^^  appointed  overseer  as  aforesaid.     ITie  second 

a  penalty  for  count  Stated,  that  defendant  was  a  person  in  whose  hands  the  col- 

the  supply  of  lection  ot^  the  rates  for  the  relief  of  the  poor  of  the  said  parish  was 

provisions  lor  placed,  under  and  by  virtue  of  certain  acts  of  parliament.     The 

**>*  P****"^  ^.  third  count  stated,  that  he  was  a  person  in  whose  hands  the  pro- 

mere"a  count  ^'*f'"8  ^^^  ordering,  management,  controul,  and  direction  of  the 
stated  that  A.B.  said  parish  was  placed  by  virtue  of  certain  acts  of   parliament, 

supplied  tlie  The  4th,  5th,  and  6th  counts  were  similar  to  the  1st,  2d,  and  Sdt 

poor  of  the  pa-  varying  only  in  stating,  that  the  defendant  ums  dirediy  concerned 
rish  of  W.  wiUi  Jn  furnishing  and  supplying  for  his  own  profit,  certain  other  goods, 

S^eWden'c^  ^^'.   The  7lh,  8th,  9th,  10th,   11th,  and  12th  counts,  varied  in 

was,  that  he  Stating,  that  the  supply  was  for  the  use  of  a  certain  workhouse,  of 

supplied  the  and  belonging  to  the  said  parish  of  fV.  amongst  other  parishes, 

poor  of  the  for  the  support  and  maintenance  of  amongst  other  poor  being  in 

P^  Jjf  W'  the  said  workhouse,  the  poor  of  the  said  parish  of  fV.     The  ISth 

parishes  in  a  count  Stated,  that  the  defendant  was  a  person  amongst  others  in 

workhouse :  whose  hands  the  providing  for,  ordering,  controul,  and  direction  of 
Held,  first,  that  the  poor  of  the  united  parishes  of  fV.,  /?.,  M.,  and  fV.^  was  placed 

it  was  no  vari-  by  virtue  of  certain  acts  of  parliament ;  and  that  the  defendant  in 

h^'  ^u^JT^^  ^**  ^^"  name,  providetl,  &c.  certain  goods  for  the  support  sod 

^UwiS^gB'  *n^"*«"ance  of  the  said  united  parishes.    The  14th  count  rtated, 

fffjgf  Se^oSy,  ^^^^  ^^  ^^*  diTect\y  cmic«tt^^^  \ti  \kTwidtn^,  ftc.  goods  for  the 
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sup|>ort  and  maintenance  of  the  said  poor  of  the  said  united  pa*  that  the  objec- 
rishes,  &c*     The  i5th  and  16th  counts  stated  the  supply  to  be  for  tion  as  to  a 
the  use  of  a  certain  workhouse,  of  and  belonging  to  the  said  united  ^*"*°^!*^i 
parishes,  &c,  for  the  support  and  maintenance  of  the  poor  of  the  ^^^  of  siiro- 
said  united   parishes,   &c.     The  defendant  pleaded  the  general  ply  of  ^  poor 
issue.     At  the  trial  at  the  last  Leni  assizes  for  the  county  of  iS«,  and  the  proof 
before  fVood  B.,  it  appeared  that  the  defendant  was  guardian  of  <>^*  supply  of 
the  poor  of  the  parish  of  fV.,  and  that  the  poor  of  that  parish,  to-  Jj®  ^ '°  *^ 
gether  with  the  poor  of  four  parishes,  including  those  mentioned  J^^^  tdtra^ 
m  the  declaration,  were  jointly  maintained  in  a  workhouse,  but  nitiprhu, 
the  parish  of  W,  was  regularly  united  according  to  the  provisions  could  not  be 
of  22  G.  3.  C.83.  j.4S.  with  only  one  of  those  parishes.     The  sup-  aiVerwards 
ply  of  the  provisions  in  question  was  to  the  master  of  the  work-  *^1**>^- 
house,  who,  in  1820,  bought  of  the  defendant  four  sheep  for  the 
use  of  the  poor,  and  paid  him  for  them.     The  master  of  the  work- 
house had  a  contract  for  providing  for  the  poor  at  so  much  a 
head,  and  found  all  the  meat,  &c.     Tlie  learned  judge  was  of  opi* 
nion,  that  this  was  a  case  within  the  statute  pursuant  to  the  deci- 
sion of  this  court  in  fVest  v.  Andrews  (a) ;  and  the  plaintiff  obtained  (a).<fiiie,pl.S91. 
a  verdict  for  one  penidty  which  was  entered  on  the  third  count. 
Marryaty  in  Easier  term  last,  obtained  a  rule  nisi  for  entering  a 
nonsuit^  on  the  ground  that  the  evidence  was  not  applicable  to 
that  count,  or  to  any  other  count  in  the  declaration,  the  supply 
being  in  fact  for  the  poor  of  the  united  parishes  in  the  workhouse,^ 
and  only  four  parishes  being  stated  as  united  in  the  declaration, 
whereas  the  proof  was  either  of  a  legal  union  of  two,  or  an  union 
dejacto  of  five  parislies.  —  Abbott  C.J.  In  this  case  it  is  clear, 
that  if  the  evidence  given  at  the  trial  be  sufficient  to  sustain  any 
one  of  the  counts  of  the  declaration,  there  ought  not  to  be  a  non* 
suit  entered.     The  first  objection  is,  that  this  was  provided  for, 
and  must  fall  under  the  22  G.3.  (7.83.  «.42.     Bat  if  the  55  G.  3. 
c.  137-  <s-6.,  does  not  extend  to  a  case  like  the  present,  a  great 
many  words  in  it  would  be  altogether  insensible.     For  that  clause 
speaks  of  persons  having  the  providing  for,  ordering,  management, 
control,  or  direction  of  the  poor  of  any  parish  or  parishes,  town- 
ship or  townships,  hamlet  or  hamlets,  place  or  places.  It  therefore 
clearly  extends  to  persons  having  the  control  of  the  poor  in  more 
parishes  than  one,  and  applies,  as  it  seems  to  me,  to  the  present 
case.     The  next  objection  is,  that  the  character  of  the  defendant 
is  not  properly  described.    He  is  described  in  the  third  count  as  a 
person  in  whose  hands  the  providing  for,  ordering,  management, 
controul,  and  direction  of  the  poor  of  the  parish  of  fF.  was  placed; 
how  is  that  allegation  sustained  ?  It  appears,  that  under  Gilbert'^  {b)  (6)  22  G.  3. 
act,  where  more  parishes  than  one  are  united,  every  guardian  of  c.  83. 
the  poor,  appointed  under  that  act,  has  and  is  invested  with  all 
the  powers  and  authorities  given  to  overseers  of  the  poor  by  any 
act  or  acts  of  parliament,  and  is  to  all  intents  and  purposes,  except 
with  regard  to  the  making  and  collecting  rates,  an  overseer  of  the 
poor  for  the  parish  for  which  he  is  appointed  guardian.     If  then 
this  defendant  was  lawfully  appointed  guardian  of  the  poor  of 
the  parish  of  tV.f  he  is  a  person  in   whose   hands  was   placed 
the  control  of  the  poor  of  that  parish  for  which  he  was  so  ap- 
pointed guardian.    The  objection,  therefore,  that  his  character  is 
improperly  described,  cannot  prevail.    The  last  objection  is^  (hat 
in  the  third  count  the  supply  is  stated  tp  have  been.fot  iViA 
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port  and  maintenance  of  the  poor  of  liie  said  parish ;  whereas  bj 
the  proof  it  appears  to  have  been  for  their  support  and  'inainteii«> 
ance  in  the  worlchouse,  and  it  is  urged  that  as.  the  55  <j«3.c.  1S7« 
§  6.  describes  these  as  two  distinct  classes,  the  allegation  should 
have  strictly  conformed  to  the  proof.     I  am  by  no  means  satisfied 
that  this  objection,  even  if  taken  at  nisi  pritUj  could  have  pre- 
vailed.    But  I  am  clearly  of  opinion,  that  a  mere  formal  objection 
of  this  sort,  if  not  so  taken,  cannot  be  available  afterwards.    I 
think,  therefore,  that  all  the  objections  are  insufficient,  and  that 
this  rule  must  be  discharged*  —  BayleY  J.  The  55  G.  3.  c.  137«  §6. 
seems  to  have  been  intended  as  a  general  provision,  and  the  l^is- 
lature  could  not  have  meant  that  there  should  be  one  rule  for  pa- 
rishes united  under  22  G.  3.c.  83.,  and  another  in  cases  of  parisfaes 
not  so  united.     It  may  be  true,  that  this  case  would  have  fallen 
under  Gilbert*s  act,  previously  to  55  G.  3.,  but  the  latter  sUtute, 
when  passed,  contained  a  general  provision,  within  which,  this 
case,  if  not  excepted,  would  fall.     I  can  see  no  reason  for  anj 
such  exception  being  made,  and  in  the  absence  of  any  express 
exception,  it  seems  to  me  that  no  exception  can  be  implied  from 
Gilbert* &  act.     I  am  also  of  opinion,  that  a  guardian  appointed 
under  22  G.  3.  is  clearly  a  person  having  the  ordering,  manage* 
nient,  control,  and  direction  of  the  poor  of  the  parish  for  which 
he  is  appointed,  and  that  he  falls  under  the  provisions  of  the 
55  G.  3.     The  guardians  have  the  power  of  recommending  the 
master  of  the  workhouse,  and  may  make  agreements  with  respect 
of  the  diet  of  the  poor  over  which  they  are  to  exercise  a  stnct 
control.     It  is  the  duty,  therefore,  of  each  of  them  to  take  ctre 
that  wholesome  food  is  supplied.     Now  all  these  objects  will  be 
defeated,  if  the  guardian,  who  is  to  inspect  the  conduct  of  the 
governor,  supplies    the  workhouse  with   provisions.     The  case, 
therefore,  is  clearly  within  the  mischief  to  be  remedied.    As  to 
the  objection  that  the  declaration  does  not  sufficiently  describe 
the  persons  for  whose  care  and  support  the  goods  were  supplied, 
it  seems  to  me  that  the  allegation  is  substantially  proved,  for  if  a 
person  supplies  the  poor  of  any  parish,  it  is  immaterial  whether  he 
supplies  them  in  or  out  of  a  workhouse ;  and  if  he  supph'es  a 
workhouse  which  contains  the  poor  of  the  parishes,  Ay  B,  C, 
and  X),  he  docs,  in  fact,  supply  the  poor  of  each  of  these  parishes. 
This  rule  must  therefore  be  discharged.  —  Holrotd  J.     I  am  of 
the  sanie  opinion.     The  55  G.  3.c.  137.,  is  not  confined  to  cases 
not  falling  under  Gilbert*s  act.     The  words  seem  intended  to  in- 
clude cases  like  the  present,  and  we  ought  to  give  them  a  liberal 
construction,  so  as  to  remedy  the  mischief  contemplated.    It  is 
contended,  that  inasmuch  as  this  defendant  was  only  guardian  o{ 
the  poor,  he  was  not  chained  with  the  maintenance  of  the  poor  of 
this  particular  parish,  and  that  the  allegation  to  that  effect  in  the 
declaration  is  not  proved.     It  appears,  in  fact,  that  he  bad  a  con- 
trol over  the  maintenance  of  the  poor  of  the  parish.     And  as  to 
the  description  of  his  character  in  the  declaration,  it  is  sufficiently 
proyed  by  the  evidence ;  for  in  pleading  it  is  not  necessary  that 
the  allegation  should  be  as  extensive  as  the  proof.     Where  a  pre- 
scription is  pleaded  for  a  right  of  common  for  sheep,  and  the 
proof  is  of  a  right  for  all  commonable  cattle,  it    is   suffideat ; 
and  so  here  the  allegation  is,  that  he  had  the  ordering  add  direc- 
tion of  the  poor  of  one  parish ;  and  the  proof  is,  that  he  had  the 
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orderiAg  and  direction  of  the  poor  of  that  parish  and  others.  As 
to  the  third  objection,  I  agree  with  my  Lord  Chief  Justice,  that  it 
not  being  taken  at  the  trial  it  cannot  prevail  now.  —  Best  J.  con- 
curred.    Rule  discharged. 

393,  Nightingale  \,  Marshall,  M.  T.  4  G.  4.  2  5.<«J- C.  313.—  In  the  pariah  of 
Case  for  a  false  return  to  a  writ  of  mandamus.     The  declaration  W.,  the  poor- 
stated,  that  on  tbe  22d  o£  November  1821,  the  office  of  sexton  of  »*«,  according 
the  parish  of  Saint  Mary,  Whitechapel,  became  vacant ;  that  the  custorlT  had' 
plaintiff  was  nominated  and  elected  to  the  said  office  hy  a  majority  always  been 
of  the  persons  entitled  to  vote ;  that  the  defendants  being  church-  made  without 
wardens  of  the  said  parish,  ought  to  have  admitted  the  plaintiff  to  respect  to  the 
the  said  office,  but  they  refused  so  to  do;  and  in  return  to  a  writ  ▼»!"«  of  pro- 
of mandamusy  issued  on  the  11th  of  February  1822,  commanding  ^5,*"but*ac- 
them  to  admit  the  plaintiff  to  the  said  office,  they  falsely  returned  cording  to  the' 
that  the  said  plaintiff  was  not  duly  nominated  and  elected  to  the  supposed  ability 
said  office.     At  the  trial  before  Abbott  C.  J.,  at  the  sittings  in  <^  ^«  puty 
Middlesex,  af^er  last  Trinity  term,  a  verdict  was  found  for  the  u*|5*i' 
plaintiff  with  nominal  damages,  subject  to  the  opinion  of  the  Court  ^^  ^  niteST" 
upon  the  following  case :  The  office  of  sexton  for  the  parish  of  were  not  rated 
Saint  Mary,  IVhitechapel,  in  the  county  of  MiddUsex,  is  an  ancient  in  respect  of 
office,  and  the  right  of  election  is  in  the  inhabitants  of  the  said  ^y  annual 
parish,  paying  church  and  poor's  rates,  in  vestry  assembled.     In  "?^  '"^Sl*-  ^ 
November  1821,  the  office  became  vacant,  and  on  the  22d  of  the",^i^*inJ*of 
November  a  public  meeting  was  duly  holden  for  the  election  of  a  the  58G.S. 
sexton.     There  were  two  candidates,  the  plaintiff  and  one  </.  W.  c.69.  $  s.,  and 
While  the  election  was  proceeding,   several  inhabitants   of  the  therefore  were 
parish,  entitled  to  vote,  claimed  a  right  to  give  more  than  one  vote  "°'  entitled  to 
under  the  58  G. 3.  c.69.  §3.,  by  which  it  was  enacted,  "  That  in  all  "^^at  *m^ 
'^such  vestries  every  inhabitant  present,  who  shall  by  the  last  rate,  meeungs,  al- 
*^  which  shall  have  been  made  for  the  relief  of  the  poor,  have  been  though  rated 
*'  assessed  and  charged  upon,  or  in  respect  of,  any  annual  rent,  "pon  more  tlian 
«*  profit,  or  value,  not  amounting  to  50/.,  shall  have  and  be  entitled  ^*' 
<*  to  give  one  vote  and  no  more ;  and  every  inhabitant  there  pre- 
<<  sent,  who  shall  in  such  last  rate  have  been  assessed  or  charged 
«  upon,  or  in  respect  of,  any  annual  rent  or  rents,  profit  or  value, 
**  amounting  to  50/.  or  upwards,  whether  in  one,  or  in  more  than 
<<  one  sum  or  charge,  shall  have  and  be  entitled  to  give  one  vote 
"  for  every  25/.  of  annual  rent,  profit,  and  value  upon  or  in  respect 
«  of  wli^ch  he  shall  have  been  assessed  or  charged  in  such  last 
'<  rate ;  so,  nevertheless,  that  no  inhabitant  shall  be  entitled  to 
'<  give  more  than  six  votes.''     At  the  close  of  the  election  the 
numbers  were,  for  </.  IV.  639,  and  for  the  plaintiff  631  ;  but  if  a 
plurality  of  votes  was  admissible  in  the  parish  of  IVhitechapel,  with 
respect  to  the  election  of  a  sexton,  pursuant  to  the  58  G.  3.  c.  69. 
§  3.,  such  a  number  of  votes  was  tendered  as  was  sufficient  to  give 
the  plaintiff  a  majority  of  votes.     The  defendants  were  church- 
wardens of  the  parish  at  the  time  of  the  election,  and  they  admitted 
«/.  fV.  to  the  office ;  and  in  return  to  a  mandamus,  commanding 
them  to  admit  the  plaintiff,  they  returned  that  the  plaintiff  was  not 
duly  nominated  and  elected  ;  and  the  only  question  in  the  case  is. 
Whether,  under  the  circumstances  hereinafter  stated,  a  plurality  of 
votes  was  admissible  at  the  said  election,  pursuant  to  the  statute 
58  G.  3.  c.69.  §3.,  so  as  to  entitle  the  inhabitants,  paying  rates  as 
aforesaid,  ^t  the  election  of  a  sexton  to  give  more  than  one  vote  ? 
In  point  of  fact,  the  poor-rates  arc  not  assessed,  and  never  have 
been  assessed,  upon  all  the  inhabitants  uniformly,  according  to  an 
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equal  pound-rate ;  but  the  rate  purports  to  be  made,  and,  aoeord- 
ing  to  an  ancient  custom  in  the  parish,  always  has  been  made,  by 
the  discretion  of  the  vestry,  without  respect  to  value,  but  accord- 
ing to  the  ability  of  the  party  charged,  such  ability  being  estimated 
with  reference  to  property,  whether  in  the  parish  or  out  of  it.  In 
some  instances  the  property  is  stated  in  respect  of  which  the  party 
is  charged ;  but  in  a  great  majority  of  cases  the  property  is  not 
stated,  and  where  it  is  stated,  the  rate  is  not  in  proportion  to  the 
rent  of  the  property ;  for  example, 


Rent. 

Poor*ft  rate. 

Chmcb-rste 

to«ne<(iMl 
pound-nte. 

40 
40 
50 

Z/.  Turner  for  two  cooperages 
AUxr,  Mann  for  house 
Mr.  Lucas  for  house 

5     11 

10     15 

9     10 

Abbott  C  J.  I  give  no  opinion  as  to  the  validity  of  the  rates  in 
question.  My  opinion  is  founded  entirely  on  the  third  section  of 
the  58  G-  3.  c.  69.,  which  provides  for  a  plurality  of  votes.  By 
that  section  it  was  enacted,  **  that  every  inhabitant,  who  shall  by 
'*  the  last  rate  which  shall  have  been  made  tor  the  relief  of  the  poor, 
**  have  been  assessed  and  charged  upon  or  in  respect  of  any  annual 
**  rent,  profit,  or  value,  not  amounting  to  50/.,  shall  have  and  be 
*'  entitled  to  give  one  vote  and  no  more ;  and  if  upon  an  annual 
^  rent,  profit,  or  value,  amounting  to  more  than  50/.,  he  shall  have 
"  one  vote  for  every  25/.  of  annual  rent,  &c.  upon  which  he  is 
'<  assessed.*'  Looking  at  this  rate,  I  am  clearly  of  opinion,  that 
no  person  in  the  parish  of  St.  Mary,  Whitechapely  is  rated  upon  or 
in  respect  of  any  annual  rent,  prqfit,  or  value.  If  the  rate  were  so 
made,  it  must  be  proportioned  to  the  amount  of  the  rent,  profit, 
or  value,  in  respect  of  which  it  is  imposed.  It  is  not  so  propor- 
tioned; and  it  therefore  appears  not  to  have  been  imposed  in 
respect  of  the  property  mentioned  in  the  act,  but  in  respect  of 
some  ability  to  contribute  to  the  relief  of  the  poor,  measured  by 
some  other  standard.  I  am  therefore  of  opinion,  that  the  provi- 
sions of  the  58  G.  3.  c.  69.,  respecting  a  plurality  of  votes,  do  not 
apply  to  the  parish  in  question ;  the  plaintiff,  consequently,  was 
not  duly  elected  to  the  office  of  sexton,  and  a  nonsuit  must  be 
entered.  —  Bayley  J.  I  am  of  opinion  that  this  parish  is  not  within 
the  operation  of  the  58  G.  3.  c.69.  §  3.  The  general  rule  is,  that 
there  shall  be  an  equal  pound>rate  upon  the  property  in  the  parish, 
therefore  all  persons  having  an  estate  equal  in  value  contribute  the 
same  sum.  The  value  of  their  property  is  the  criterion  of  the 
rate.  It  was  the  intention  of  the  legislature,  by  the  statute  re- 
ferred to,  to  increase  the  power  which  each  inhabitant  would  bare 
at  the  vestry-meetings,  in  proportion  to  the  burthen  borne  by 
him.  This  parish  cannot  have  the  benefit  of  that  act,  for  the  cus- 
tom (which  may  be  legal)  to  make  the  rate  in  a  particular  mode, 
prevents  the  property  of  any  individual  in  the  parish  being  a  crite* 
rion  of  the  burthen  borne  by  him.  We  cannot  then  say  that  the 
rate  is  imposed  in  respect  of^any  annual  rent,  profit,  or  value ;  and 
unless  that  be  so,  the  provision  for  a  plurality  of  votes  does  not 
apply.  —  HoLROYD  J.  The  rate  stated  in  this  case  is  not  such  m 
to  bring  the  parUh  YrVtVivu  the  provisions  of  the  third  section  iX 
the  58  6. 8.  c.  69.    To  \>%  V\x\C\tv  V^^x.^  \\\^  v^tN\<^  t&n»^^ 
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upon  ^ome  annual  rent,  profit,  or  value :  tlie  rate  does  not  show 
that  they  have  been  so  assessed.  Certain  rents  are  stated,  but 
the  inequality  of  the  rate  shows  that  it  is  not  imposed  in  respect 
of  those  rents ;  nor  does  it  appear  to  have  been  imposed  in  respect 
of  any  profit  or  value,  much  less  annual  profit  or  value.  It 
is  lefl  uncertain  in  respect  of  what  it  is  assessed,  and  therefore  is 
quite  insufficient  to  make  the  58  G.  3.  c.69.  §  S.  applicable  to  their 
vestry-meetings.  —  Best  J.  If  the  inhabitants  of  St,  Mary^  Whiter 
chapely  are  anxious  to  avail  themselves  of  the  provisions  in  the 
vestry  act,  they  must  alter  their  mode  of  rating.  By  that  act  it  is 
not  sufficient  that  the  parties  should  be  rated  at  50/.  or  upwards; 
to  have  more  tban  one  vote,  they  must  be  rated  in  respect  of  an- 
nual rents,  profit,  or  value.  Now  it  is  stated  in  the  case  that  each 
inhabitant  is  rated  according  to  the  discretion  of  the  vestry,  and 
the  rate  itself  shows  that  the  amount  of  it  is  not  regulated  by  the 
amount  of  property  in  the  parish.  If  so,  it  cannot  be  made 
according  to  the  principle  laid  down  in  the  act ;  and  therefore  no 
person  can,  by  virtue  of  that  act,  be  entitled  to  a  plurality  of  votes. 
I  therefore  agree  that  a  nonsuit  must  be  entered.  —  Judgment  of 
nonsuit. 

S94r.  Skinner  v.  Buckecy  T.  T.  5  G.  4.  SB.Sf  C.  6.  —  This  was   By  sutat* 
a  penal  action  founded  on  the  55  G.  3.  c.  1^7«§  6.    At  the  trial   55  G.  3.  c.  1374 
before  Abbott  C.  J 'J  it  appeared  that  the  defendant  was  a  coal-  §6.,nochurcb- 
merchant,  and  that  he  was  duly  appointed  overseer  of  the  libeKy  ^"den  or  otw:- 
of  Saffron-Hilly  Hatton-Gardeny  and  Ely-rents;  and  during  the  ^erinhST** 
time  that  he  was  overseer,  a  quantity  of  coals  were  provided  for,  own  name,  or 
the  workhouse,  nominally  by  one  Gaubert,  who  was  the  brother-  in  the  name  of 
in-law  of  the  defendant,  but  that  the  latter  had  an  interest  in  the  ""X  ^'^^^ 
coals.      It   was   doubtful    upon  the  evidence,  however,  whether  P®^"  ?**i, 
he  or  G.  made  any  profit  by  them.     The  Lord   Chief  Justice  ^J^pnfUt^ny 
was  of  opinion,  that  unless  the  defendant  acted  with  a  view  to  goodi,  mate- 
profit,  it  was  not  a  case  within  the  55  G.  3.  c.  137.  §  6.,  and  he  told  rials,  or  previa 
the  jury  to  find  for  the  defendant,  if  they  were  of  opinion  upon  «on«forUie 
the   evidence  that  the  defendant  did  not  send  in  the  coals  with  a  ^^^^L^^ 
view  of  making  a  profit.    The  jury  found  for  the  defendant.  A  rule  otherwise  for 
nisi  for  a  new  trial  had  been  obtained  in  last  Hilary  term.  -^  uie  support  01' 
Abbott  C.J.     We  are  all  of  opinion  that  this  rule  must  be  dis-  maintenance  of* 
charged.     The  question  in  this  case  arises  upon  the  construction  the  poor  in  any 
of  tlie  55  G.  3.C.  137.  §  «.,  the  words  are,  that  **  no  churchwarden  ^^T^f  J***** 
"  or  overseer  of  the  poor,  either  in  his  own  name,  or  in  the  name  pointed  overT" 
''of  any  other  person  or  persons,  shall  provide,  furnish,  or  sup-  seer,  during 
"  ply»  Jor  his  or  their  own  profity  any  goods,  materials,   or  provi-  the  time  he 
"  sions  for  the  use  of  any  workhouse,  or  otherwise  for  the  support  shall  retain  such 
"  or  maintenance  of  the  poor  in  any  parish  or  place  for  which  he  *™**l2[Jl?1M^ 
"  shall  be  appointed  such  overseer,  during  the  time  which  he  shall  concerned  di- 
^*  retain  such  appointment,  nor  shall  be  concerned  directly  or  rectly  or  indi- 
**  indirectly  in  furnishing  or  supplying  the  same,  or  in  any  con-  rectly;intupply« 
••  tract  or  contracts  relating  thereto,  under  the  penalty  of  100/."  ing  the  same. 
Now,  if  the  overseer  himself  in  this  case  had  supplied  all  the  pro-  ^  *"  *°y  **"*" 
visions  required  for  the  support  of  the  poor  at  prime  cost,  and  not  tracureSlnjr 
with  a  view  to  his  own  proHt,  it  is  quite  clear  that  he  would  not  thereto,  under 
have  committed  any  offence  within  the  words  of  this  part  of  the  the  penalty  of 
act  of  parliament :  that  was  laid  down  by  Gibbs  C.J.  in  Pope  v;   ^^^*  •  HeW 
Backhouse*  (a)     Inasmuch,  therefore,  as  an  overseer  providine  in  *****  an  oter- 

(a)  8  Taont.  248. 
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plied  coals  in» 
directly  for  the 
use  of  the  poor, 
was  not  liable 
to  any  penalty 
unless  he  did  it 
ynth  a  view  to 
his  own  profit. 


By  statute 
17  G.  3.  c.S. 
§  2.  it  is  en- 
acted <<that 
overeeers  of  the 
poor  shall 
permit  inhabi- 
tants of  the 
parish  to  in- 
spect rates  at 
all  seasonable 
times,  and  shall 
upon  demand 
forthwith  give 
copies  of  the 
same  to  any  in- 
habitant of  the 
parish  ;**  and 
by  §3.  "if any 
overseer  shall 
not  permit  an 
inhabitant  to 
inspect  the  rate, 
or  shall  neglect 
to  give  copies 
thereof  as  afore- 
said, such  over- 
seer, for  every 
such  offence, 
shall  forfeit  and 
pay  to  the  jxirty 
aggrieved  the 
sum  of  20/.  : 
Held,  6rst, 
tliat  in  order  to 
entitle  a  party 
to  sue  for  the 
penalty  under 
the  statute,  he 
must  show  that 
he  has  sustained 
an  injury  by  the 
act  of  the  over- 
seer: Held, 
secondly,  that 
there  must  l>e  a 
demand  to  in- 
spect the  rate 


his  own  name  the  poor  of  his  parish  with  all  the  provisions  and 
goods  required  for  their  support,  would  not  be  liable  to  any  penalty 
provided  he  made  no  profit,  it  cannot  be  supposed  that  the  legis- 
lature intended  that  the  same  overseer  who  is  concerned  directly 
or  indirectly  in  any  contract  for  supplying  any  part  of  the  provi- 
sions, however  small,  should  be  liable  to  a  penalty,  although  he 
derived  no  profit  from  it.  That  would  involve  a  manifest  con- 
tradiction. I  think,  therefore,  that  the  words  Jbr  his  atvn  profit 
must  be  taken  to  over-ride  the  whole  clause,  and  that  the  legis- 
lature intended  that  no  overseer,  for  his  own  profit,  either  in  bit 
own  name  or  in  that  of  any  other  person,  should  supply  the  poor 
with  provisions,  nor  be  concerned  directly  or  indirectly  in  any 
contract  relating  to  it.  —  Rule  discharged,  (a) 

S95.  Spenceley  v.  Robinson,  i/.  T.  5  &  6  G.  4.  SB.Sf  C.  658.  — 
Debt  on  the  statute,  17  G,  2,c.  3.  The  declaration  stated  that  the 
plaintiff  was  an  inhabitant  of  the  township  of  C,  and  tliat  the 
defendant  was  one  of  the  overseers  of  the  poor  of  that  township ; 
that  on  the  26th  of  March  1824,  the  churchwardens  and  overseers 
of  the  poor  of  that  township  made  a  rate  for  the  relief  of  the 
poor,  which  was  afterwards  duly  allowed  by  two  justices ;  and 
that  the  churchwardens  and  overseers  after  the  allowance  of  the 
rate,  gave  public  notice  thereof  in  tlie  church.  The  declaratioo 
then  stated  that  the  plaintiff  requested  the  defendant,  as  such 
overseer,  to  permit  him,  the  plaintitl',  to  inspect  the  rate,  and  ten- 
dered him  1^.  for  the  same,  yet  that  the  defendant  neglected  and 
refused  to  permit  the  plaintiff  to  inspect  the  rate,  contrary  to  the 
form  of  the  statute,  &c.  whereby  defendant  forfeited  20/.  The 
second  count  stated  that  plaintiff,  at  a  reasonable  time,  to  wit,  on 
&c.,  at  &c.,  demanded  of  the  defendant,  so  being  such  overseer,  a 
copy  of  the  rate,  and  was  ready  and  offered  to  pay  to  the  defendant 
at  and  after  the  rate  of  6d.  for  every  24  names  thereof,  yet  that 
the  defendant  refused  to  give  him  the  copy.  At  the  trial  before 
Bayley  J.  at  the  Summer  Assizes  for  the  county  of  y«,  1824,  the 
following  appeared  to  be  the  facts  of  the  case  :  The  plaintiff  was 
an  inhabitant  of  the  township  of  C,  and  the  dei'endant  was 
overseer  of  that  parish.  The  rate  in  question  w^as  made  on  the 
26th  of  March,  allowed  on  the  27th,  and  published  on  the  28th. 
About  eight  o'clock  on  the  19th  of  April  the  plaintiff  sent  his  son 
to  the  defendant  to  request  that  he  would  come  to  hkn  at  his, 
plaintiff's,  house  ;  the  defendant  went  and  saw  the  plaintiff  and  his 
attorney  :  the  plaintiff  asked  the  defendant  to  allow  him  to  inspect 
the  rate,  an^  tendered  him  Is.  on  that  account.  The  defendant 
said  that  he  durst  not  allow  it;  he  was  ordered  not  to  do  it.  The 
plaintiff's  attorney  then  asked  him  for  a  copy  of  the  rate.  The 
defendant  then  went  away  and  related  what  had  taken  place  to 
the  Rev.  Mr.  A^.,  a  magistrate,  and  stated  that  he  had  not  shown 
the  rate,  because  he  was  informed  that  he  was  not  obliged  to 
show  it.  Mr.  N.  told  him  that  he  was,  and  pointed  out  the  clause 
in  the  act  of  parliament,  and  advised  him  to  go  back  inunediately 
and  show  the  plaintiff  the  rate,  and  take  a  copy  of  it  next  nora* 
ing  as  early  as  possible  to  the  attorney.  The  defendant  did 
return  to  the  plaintiff's  house  in  about  two  hours  afler  tlie  inspec- 
tion of  the  rate  had  been  demanded,  and  offered  to  show  him  the 


(a)  And  see  Wells  v.  Iggulden,  T.T.  5G.4.  3  B.  &  C  iSe. 
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rate ;  and  the  defendant  made  out  a  copy  that  night  and  delivered  mnde,  at  a 
it  to  the  plaintiff's  attorney  early  the  following  morning.     The  enable  time 
latter  said  that  it  was  too  late,  for  the  plaintiff  could  not  appeal  "^jjj*^^*"^' 
to  the  next  Sessions.     The  defendant  said  that  he  would  waive  all  ^^ bouse  of 
objection  to  the  notice.     The  defendant,  on  the  17th  of  Aprils  theoreneeris 
had  met   the  plaintiff's  attorney  in  //.  market,  which  is  about  the  place  at 
eight  miles  from  C,  and  he  then  asked  him  if  he  had  a  copy  of  which  the  de- 
the  rate,  for  he  was  employed  by  the  plaintiff  and  wished  to  "see  ^'Uf J"****  *** 
one.     The  defendant  said  that  he  should  have  one  if  he  was   Thirdly *al- 
entitled  to  it ;  and  the  attorney  replied  that  he  should  be  at  C.  on  though  the 
Moii^/ay  the  19th,  and  should  expect  to  have  one.     Upon  this  statute  says, 
evidence  the  learned  judge  told  the  jury  that  although  there  was  that  copies  shall, 
a  refusal  at  one  time  to  permit  an  inspection  of  the  rate,  the  I!^^-i*™^ 
question  was.  Whether  that  refusal  was  not  done  away  with  by  ^^^^  -^  ^1^ 
what  subsequently  took  place  ?   The  defendant,  within  two  hours  overseer  is  entL. 
afler  the  refusal,  having  offered  to  allow  the  plaintiff  to  inspect  tled^to  a  reasoa. 
the  rate,  and  having  delivered  a  copy  to  the  plaintifPs  attorney  able  time  for 
early  next  morning.    A  party  was  bound  to  give  an  overseer  a  ™^*°8  **"^ 
reasonable  time  to  do  what  the  law  required.     The  learned  judge 
then  told  the  jury  that  if  they  thought  that  the  defendant  had 
complied  with  the  demand  in  a  reasonable  time,  the  defendant 
was  entitled  to  a  verdict.     The  jury  found  a  verdict  for  the  de- 
fendant.    A  rule  nisi  was  obtained  for  a  new  trial  in  Michaelmas 
term,  upon  the  ground  that  this  verdict  was  against  evidence,  and 
also  upon  the  ground  that  the  learned  judge  misdirected  the  jury, 
inasmuch  as  a  permission  to  inspect  the  rate  having  been  once 
refused,  a  right  of  action  vested  in  the  plaintiff.  —  Abbott  C.  J. 
My  doubt  in  this  case  has  been,  not  whether  the  learned  judge 
left  the  proper  question  to  the  jury,  but  whether  he  ought  to  have 
leflt  any  question  at  all  to  the  jury.     I  think  that  the  plaintiff 
ought  to  have  been  nonsuited.   The  17  G. 2.  c.  3.  §  2.  enacts,  •*  That 
**  the  churchwardens  and  overseers  shall  permit  all  the  inhabit- 
**  ants  of  the  parish,  township,  or  place  to  inspect  every  such  rate 
<*  at  all  seasonable  times,  paying  l.f.  for  the  same,  and  shall  upon 
"  demandybr/^wiM  give  copies  of  the  same,  or  any  part  thereof, 
"  to  any  inliabitant  of  the  parish,  township,  or  place,  paying  at 
"  the  rate  of  6d,  for  every  24  names."     The  person  to  whom  an 
inspection  is  to  be  allowed,  or  a  copy  to  be  given,  must  be  an 
inhabitant.     The  defendant,  therefore,  was  not  bound  to  attend 
to  the  request  made  by  the  attorney  of  the  plaintiff  on  the  1 7th. 
The  next  clause  enacts,  *'  that  in  case  any  overseers  shall  not 
'<  permit  any  inhabitant  or  parishioner  to  inspect  the  said  rates, 
"  or  shall  refuse  or  neglect  to  give  copies  thereof,  such  church- 
"  warden  or  overseer  for  every  such  offence  shall  forfeit  and  pay 
"  to  the  party  aggrieved,  20/."     The  latter  words  plainly  import 
that  the  penalty  is  to  be  given  to  the  party  who  has  sustained  an 
injury  by  the  act  of  the  overseer.     Now,  here  the  plaintiff  sus- 
tained no  injury,  for  he  was  not  deprived  of  his  appeal  by  what 
took  place,  as  it  might  have  been  entered  at  the  next  Sessions, 
and  the  justices  had  power  to  adjourn  it  to  a  subsequent  Sessions. 
The  question  left  to  the  jury  was.  Whether  the  defendant  had  . 
within  a  reasonable  time  complied  with  the  request  of  the  plaintiff 
to  be  permitted  to  inspect  the  rate,  or  to  have  a  copy  ?     Before 
any  right  of  action  could  vest  in  the  plaintiff  by  reason  of  the  de- 
fendant's not  permitting  him  to  inspect  the  rate,  a  request  must 
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have  been  made  for  such  permiMion  at  a  reasonable  time  and 
place.  The  house  of  the  overseer,  where  he  may  be  fairlj.  sup- 
posed to  keep  the  rate-hook,  must  be  the  reasonable  place  for 
making  such  a  request  or  demand.  No^r,  in  this  case,  the  oveiseer, 
without  having  any  notice  that  the  rate-book  is  required,  is 
desired  to  come  to  the  plaintiflTs  house,  and  the  demand  to  inspect 
the  rate-book  is  made  at  a  place  where  it  was  known  he  could  not 
have  the  book  with  him.  That  was  an  unreasonable  place  for 
making  the  request.  I  think,  therefore,  that  there  was  in  this  case 
no  legal  request  or  demand  to  inspect  the  rate-book.  Thea,  as  to 
the  copy  of  the  rate,  assuming  that  the  demand  of  a  copy  made  by 
the  solicitor  in  the  presence  of  the  pkiintiif  to  have  been  a  defnand 
by  the  latter,  the  defendant  was  entitled  to  a  reasonable  time  to 
comply  with  that  demand.  For  although  the  statute  reqiures  the 
overseer  to  furnish  the  copy JbrthtvUhf  that  word  must  receives 
reasonable  construction,  so  as  to  give  the  overseer  an  opportunity 
of  making  the  copy  required.  Here  the  copy  was  made  during 
the  night,  and  delivered  the  following  morning.  That  demsod 
was  complied  with  in  a  reasonable  time,  and  the  plaintiff  oogfat 
to  have  been  nonsuited.  It  has  been  contended  that  tlie  questioa 
was  not  left  to  the  jury,  Whether  the  demand  was  made  at  a 
reasonable  time  and  place  ?  but  the  question  submitted  to  tben 
implied  as  much,  and  the  learned  judge  must  be  taken  to  hare  ieft 
to  them  to  say  whether  the  defendant  had  within  a  reasonable 
time  complied  with  a  legal  demand,  viz.  a  demand  made  at  a 
reasonable  time  and  place.  I  think  that  the  direction  was  right, 
and  that  the  verdict  was  right  also  ;  but  I  strongly  incline  to  thnk 
that  the  judge  ought  to  have  nonsuited  the  plaintiff.  —  HolboybJ. 
It  seems  to  me  that  the  plaintiff  is  not  entitled  to  recover.  I 
think  that  the  demand  to  inspect  the  rate  was  not  sufficient, 
because  it  was  not  made  at  a  reasonable  time  and  place*  I  think  also 
that  the  plaintiff  was  not  a  party  grieved,  because  he  did  not  stn- 
tain  any  injury  by  the  refusal  to  allow  hira  to  inspect  the  rate. 
The  bemg  an  inhabitant  does  not  .make  him  a  party  grieved.  It 
has  been  held,  under  the  bankrupt  laws,  that  unless  the  party  be 
a  creditor,  he  is  not  a  party  grieved  within  the  meanings  of  those 
.statutes.  —  Bayley  J.  concurred.  —  Rule  discharged. 
A  pauper  being  396.  Tomlinson  v.  BentalL  I\  T.  1  G.^.5  B.Sf  C.  738.  —  This 
casually  in  was  an  action  of  assumpsit  brought  to  recover   the  amount  of  a 

A^^wiof an  *"'"g®°"'*  ^^"-  ^'  ^^^  ^"^  hei'oTQ  Graham  B.  the  foUowing  ap- 
accident^bich"  P^^^^^  ^^  ^^  the  facts  of  the  case:  The  plaintiff  %vas  a  surgeon 
disabled  her,  a^d  apothecary  residing  at  A/.  The  defendants  in  1824  were 
and  which  re-  overseers  of  the  poor  of  the  parish  of  H,  In  Oclober  in  that  year, 
quired  immedi-  one  P,  Bannister^  a  poor  woman  belonging  to  the  parish  of  JH., 
•hta^H^'^^Th!^  returning  from  W.  to  M.  in  a  cart,  about  10  o'clock  at  night,  vai 
coMtobleofthat  ^^^rown  out  of  the  cart  in  the  parish  of  //.,  near  to  a  public-house 
parish  impro-  there  called  the  Hoy.  Her  thigh  was  broken,  and  she  wasolher- 
pcrly  removed  wise  much  hurt,  liie  constable  of  the  parish  of  //.  being  seat 
her  to  her  own    for,  desired  her  to  he  sent  out  of  that  parish.     She  was  pbccd 

IdoTiIing)*  ^  ®^*^"  '"  ^^®  ^^^  ^"^  ^"^®"  ^^^^  ^  bridge  (which  divides  the 

p^sh,  and  sent  parishes  of  //.  and  M.);  the  driver  o^  the  cart  then  remoilitratBd 

for  the  surgeon  'with  the  constable,  and  told  him  that  he  did  wrong  in  removiag 

of  that  parish  to  her  from  H.     Upon  this  the  constable  ordered  her  to  be  takia 

X^A^wl'  ^^^  ^^  ^^'^  *"^  *^*^  ^  would  go  and  consult  a  Deighboariair 
Meld,  that  it      magistrate.    The  magisttate,  who  was  also  j^urchwarden  itf  Ab 
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parish  of  H^  advised  hiiu  to  take  the  woman  to  the  nearest  public  was  the  duty 
house,  and  to  lay  her  thigh  straight  and  send  for  a  doctor.     The  ^^*  p«rish 
landlord  of  the  ^oy,  which  was  the  nearest  public-bouse,  refused  °  ^|^  ?^^ 
to  take  her  in.     The  driver  of  the  cart  then  suggested  to  the  con-  ^  pauper  to 
stable  to  take  her  to  the  parish  poor-house.     The  constable  said  the  nearest  con- 
he  did  not  know  where  they  would  put  her.  The  pauper,  who  bad  venient  house 
been  exposed  to  the  cold  air  for  some  hours,  said,  '<  If  you  do  not  ^  ^>  ^"^  <<* 
"  know  where  to  put  me,  for  God's  sake  take  me  home."     The  ^^^^li^^^ 
constable  desired  a  bystander  to  pay  attention  to  the  request  made  ^^^^e  there  and 
by  the  pauper  to  be  sent  home,  as  it  was  likely  they  might  be  that  they  could 
called  to  speak  to  the  fact  upon  some  future  occasion.     She  re*  not,  by  impro- 
quested  not  to  be  put  under  the  care  of  the  plaintiff  (who  was  l^^^y  removing 
apothecary  of  the  parish  of  M.),  but  of  one  Thorpe^  who  was  "^"^.^  »"ojher 
apothecary  of  //.     The  constable  then  desired  her  to  be  taken  to  ufemselvMfrom 
Af.     The  driver  of  the  cart  refused  to  take  her  back  to  M.,  unless  the  liability 
the  constable  would  give  him  a  note  that  she  should  be  taken  care  which  the  law 
of  by  the  parish  of  //.    The  constable  said  he  would,  but  did  not.  !*^  '**  ^«  fi"' 
He  accompanied  her  to  her  house  at  M.,  where  she  arrived  about  '"®^"^  ^*»* 
two  o'clock  in  the  morning,  and  asked  Thorpe,  the  apothecary  to  tj,\^  t^ey  were 
the  parish  of  //.,  to  attend  her,  and  told  him  the  pauper  was  at  her  therefore  liable 
own  house.  Thorpe  said,  that  in  that  case  he,  as  the  apothecary  of  to  pay  the 
//.,  had  nothing  to  do  with  her.    The  constable  then  sent  for  Tow-  •""'geon's  bill. 
liiisony  and  the  Tatter  attended  her  for  several  weeks.  Upon  this  evi- 
dence, it  was  insisted  at  the  trial,  first,  that  as  there  was  not  any 
express  promise  by  the  parish  officers  of  i/.  to  pay  for  the  medical 
attendance  given  m  the  parish  of  Af.,  the  defendants  were  not  lia- 
ble; and  Atkins  v.  Bantoell  (a),  and  Wing  v.  Mill(b),  were  cited,  (a)  2  East.  505. 
The  learned  judge  was  of  opinion,  that  there  was  some  evidence  to  m^,^^  pl.ssa. 
go  to  the  jury  that  the  magistrate,  who  was  churchwarden,  and  the 
constable,  felt  the  obligation  to  afford  the  pauper  relief,  and  that 
the  constable  actually  undertook  to  pay  the  plaintiff  for  his  attend- 
ance ;  and,  secondly,  he  was  of  opinion,  that  as  the  accident  which 
happened  in  the  parish  of  //.  was  one  which  required  immediate 
care  and  attention,  it  was  the  duty  of  the  officers  of  that  parish  to 
have  taken  the  pauper  to  that  house  nearest  to  the  place  where 
the  accident  happened,  and  where  they  could  procure  accommo- 
dation for  her,  and  to  have  provided  medical  assistance  iramedi- 
Ately  ;  and  if,  as  humanity  required  them  to  have  done,  they  had 
sent  for  a  surgeon  to  attend  her  in  that  parish,  they  would  clearly 
have  been  liable,  and  that  they  could  not  by  neglecting  their  duty, 
and  removing  her  to  another  parish,  relieve  themselves  from  that 
liability  which  the  law  had  cast  upon  them.     The  jury  having 
found  a  verdict  for  the  plaintiff*  for  the  amount  of  his  bill,  a  rule 
nisi  for  a  new  trial  was  obtained,  upon  the  ground  that  there  was 
not  an  express  promise  by  the  defendants  to  pay  the  plaintiff,  and 
that,  under  the  circumstances  of  the  case,  the  law  would  not  imply 
a  promise  on  their  part. — Abbott  C.J.  I  am  of  opinion  that  this 
rule  must  be  discharged.     The  pauper  met  with  an  accident  in 
the  parish  of  //.,  an  accident  which  entirely  incapacitated  her 
from  going  to  her  own  place  of  abode,  and,  therefore,  if  she  had 
been  taken  to  any  house  in  H.,  as  she  ought  to  have  been,  and  relief 
had  been  administered  to  her  there,  it  is  clear  that  the  parish  offi* 
oers  would  have  been  liable  for  the  expences  of  her  cure.    Rex 
V.  T/ie  Inhabitants  of  St.  James  in  Bun^  St.  Edmund's  (c),  is  ao   (c)  P^u,  vol.  ii. 
giithority  to  show  that  it  would  not  have  been  competent  to  the  P'*  ^^^ 
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parish  officers  to  have  removed  her  as  a  person  coming  to  settle  in 
H.  If  she  had  been  taken  to  a  house  in  H^  therefore,  theparith 
officers  would  have  been  under  a  moral  and  legal  obligation  to 
provide  assistance  for  her.  One  of  the  parish  officers  did  very 
properly  recommend  her  to  be  taken  to  the  nearest  public-house 
which  was  in  H»  The  occupier  of  that  house  did  not  think  pro* 
per  to  open  his  doors  and  receive  her.  A  proposition  was  then 
made  to  take  her  to  the  poor-house,  and  upon  the  way  thither, 
some  conversation  took  place  which  excited  in  the  mind  of  the 
poor  woman  (who  at  that  time  had  been  lying  in  the  cold 
some  hours),  an  alarm,  whether,  when  she  arrived  there  she 
should  be  properly  treated,  and  she  said,  *^  For  God's  sake 
take  me  to  my  own  house ;"  and  she  was  then  taken  home. 
The  first  proposal  was,  to  take  her  to  her  own  parish^  but  on  a 
remonstrance  by  the  driver  of  the  cart  the  constable  desisted. 
She  was,  however,  ultimately  taken  to^  her  own  house.  The 
constable  of  H.  sent  to  the  plaintiif,  and  desired  hiin  to  take  care 
of  her.  As  the  parish  officers  of-  //.  must  have  paid  for  the 
medical  attendance  if  she  had  remained  there,  it  seems  to  me, 
that  the  removal  from  that  parish  to  another  (although  it  was  her 
own)  coupled  with  the  fact,  that  the  surgeon  was  called  in  from 
the  parish  of  A/.,  does  not  relieve  the  inhabitants  of  //•  from 
the  obligation  to  which  they  would  have  been  clearly  liable,  if 
this  woman  had  been  taken  to  some  house  in  that  parish  and 
taken  care  of  there,  and  for  these  reasons,  I  think,  that  the  ver- 
dict was  right.  —  Batley  J.  I  am  of  opinion,  that  the  verdict 
was  right.  It  is  of  very  great  importance,  with  a  view  to  the 
protection  to  which  the  poor  are  entitled,  that  it  should  be  fuHy 
tinderstood  upon  whom,  under  such  circumstances  as  those  whkh 
have  occurred  in  the  present  case,  the  legal  obligation  to  provide 
medical  attendance,  attaches.  I  do  not  put  the  case  upon  the 
ground  of  moral  obligation,  or  upon  the  ground  of  the  constable's 
having  sent  for  and  employed  the  plaintiff,  but  I  put  it  upon  the 
ground,  that  the  law  imposed  a  legal  obligation  upon  the  pariih 
officers  oT  H,  to  employ  a  surgeon  for  the  cure  of  the  pauper.  I 
think  it  is  highly  prejudicial  to  the  rights  of  the  poor,  that  when 
an  accident  has  happened  the  question  should  be  agitated,  or 
^  even  pass  in  the  minds  of  those  persons  in  whose  power  the  suf- 
ferer is  of  necessity  placed,  whether  a  burthen,  which  must  fall 
somewhere,  must  be  borne  by  them,  or  can  by  any  contrivance 
be  shifted  to  others.  It  is  of  importance,  therefore,  that  it 
should  be  certain  upon  whom  the  obligation  to  provide  medical 
attendance  rests.  For  otherwise  the  consequence  will  be,  that  poor 
persons,  who  ought  not  to  be  removed  from  the  place  where  they 
have  met  with  an  accident,  will,  perhaps,  at  the  risk  of  their 
lives,  and  certainly  with  great  aggravation  of  their  sufferings,  be  re- 
moved to  a  distance.  In  this  case  the  pauper  met  with  the  acci- 
dent in  i/.,  which  incapacitated  her  from  nK)ving  herself  from  the 
spot  where  it  happened.  The  best  and  most  obvious  course 
would  have  been  to  have  done  that  which  the  magistrate  of  the 
place  suggested  should  be  done,  viz.  to  have  removed  her  into 
the  public^house ;  but  if  she  was  not  placed  there,  she  ought  to 
have  been  placed  in  the  poor-house,  or,  at  all  events,  she  ought 
to  have  been  sent  to  some  house  in  the- parish.  I  am  of  opinioa, 
that  when  the  parish  officers^  refused  her  aa  isylom  in  that  parish 


wkcre  riid  #M  enltUed  to  hare  k^  and  forced  her  to  fo  to  lier 
oko  hcKisey  aii  the  iltlendftnce  giTon  by  the  ploiiltiff  in  the  portnh 
of  Mhf  in  cdosequence  oi  the  wroogfiil  oonduct  of  iome  of  the 
psrishiooera  of  H^p  is  to  be  cooaidered  os  if  U  had  bdeii  p^Kett  m 
the  parish  where  the  accident  bappeoed,  and  as  if  the  hAMse 
which  she  occupied  had  been  in  the  parish  mf  H^    ht  LaMb  v» 
Bunee{m)y   Lord  EUenboroagk  speaks  not  of  a  moral  blit  of  a  (^IJnig^fiJSSU 
-legal  cMigatioa  attaching  on  the  parish  whose  the  psuper  lies- 
'Sick  or  disabled,  to  provide  assistance;  he  says»  "^  It  oannol  bo- 
^  matter  of  dispute  in  point  of  law,  and  I  could  wish  it  #ere  so* 
^  tmderstoody  that  where  time  is  not  afforded  for  procuring  aa 
-^  order  of  justices,  the  lew  raises  an  obligation  against  the  pansb 
**  where  the  pauper  lies  stck»  as  casual  poor^  to  Isok  to  the  tupply^ 
•^*  of  his  necessities  i'*^  and  therefore,  upob  that  aUthoritjr  J  eoa- 
aider,  that  as  in  this  case  the  party  jsaet  wi^  the  acetdoat  in  JVi, 
that  was  the  proper  place  €oi  her  t6  be  in,  and  that  ihe  law  raised 
a  legal  obligation  in  the  parish  officers  of  H.  to  give  her  relief. 
Lord  ElUnborough  aflerwards  says,  **^  If  the  parish,  officer  stands 
*^  by,  and  sees  that  obligation  performed,  by  those  who  are  fit 
^  and  competent  to  peribrm  it,  snd  does  not  object,  the  law  will 
^  raise  a  promise  on  his  part  to  pay  for  the  performance."     Now,, 
although  the  attendance  was  not  given  in  the  parish  of  H%  but  in* 
the  parish,  of  M.,  yet,  as  one  of  the  parish  officers  of  //..  knew 
that  the  attendance  was  indispensably  necessary,  and  that  the- 
removal  from  H,  to  M.  had  been  wrongful,  it  seems  to  me  exactly 
die  same  as  if  the  parish -officers  had  stood  by  and  seen  the  at- 
tendance of  the  surgeon  upon  the  pauper  in  the  parish  of  //•. 
There  was  a  subsequent  case  of  Gent  y.  Tomkius  (T.  T.  1822),. 
in  this  Court,  which  seems  to  support  the  principle,  that  the  law. 
casts  the  obligation  of  providing  medical  attendance  for  a  pauper 
disabled  by  an  accident  upon  that  parish  where  the  accident  has . 
happened.     In  that  case,  the  action  was  brought,  not  against  the 
overseers  of  the  parish  in  which  the   accident  happened,  but 
against  the  overseer  of  the  parish  to  which  the  pauper  heloagedv . 
:and  the  Court  intimated  a  very  strong  opinion,  that  ii*  was  not" 
properly  brought  against  the  overseer  of  the  latter  garish.    It 
may  sometimes  happen,  that  the  parish  in  which  tho  accident 
happens  may  not  be  the  proper  place  to  give  relief.     It  may  hap- 
pen, that  the  parish  officers,  without  entering  into  the  questipn, 
(•what  are  the  limits  of  particular  parishes,  will  do  that  wbic^ 
ought  to  be  done  immediately  ;  namely,  carry  the  pauper  tptfi^. 
bouse  nearest  the  place  where  the  accident  happens,  instead  of - 
carrying  her  to  a  considerable  distance.    In  Lamb  v.  Bunce  the- 
impression  of  the  Court  was,  that  the  parish  in  which  the.  house* 
was  situate,  was  the  proper  parish  to  nave  given  the  relief;  butf 
without  deciding  that  point,  I  am  of  opinion,  that  in  this  case,, 
inasmuch  as  the  accident  happened  in  the  parish  of  i/.,  and  that 
was  the  place  where,  under  all  the  circumstances,  the  pauper  was 
.entitled  to  receive  surgical  assistance,  the  plaintiff  is 'entitled  to 
.  look  to  the  parish  of  //.  for  payment  of  his  bilK  —  Holrotd  J. 
.  l*he  accident  having  happened  to  the  pauper  in  the  parish  of  H. 
it  was  the  duty  of  the  officers  of  that  parish  to  provide  medicaid 
;  assistance  for  her  there.    They  might  have  done  that,  although 
the  occupier  of  one  public-house  reifused  to  receive  her.    But  I 
think  they  could  not,  by  removing  her  elsowherei   shift  upon 

VOL.  I.  c  c 
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Other  people  that  burden  which  the  law  casts  upon  themielFet ; 
and  that,  whether  they  procured  the  medical  assistance  to  be 
given  in  the  parish  or  out  of  the  parish,  they  are  liable.  — Littlb- 
DALB  J.  I  am  of  opinion,  whenever  any  accident  happens  to  a 
poor  person,  of  such  a  serious  nature  as  to  render  removal  out 
of  the  parish- dangerous  or  improper,  I  think  the  law  casts  an  un- 
doubted obligation  on  that  parish  to  administer  all  necesiarj 
relief.  If  the  pauper  in  this  case  had  actually  been  taken  to  a 
house  in  //.,  and  resided  there  while  the  surgeon  was  attendiag 
her,  that  parish  would  have  been  liable  for  her  cure ;  hot  it  ap* 
pears  to  me  that,  under  the  circumstances  of  this  case,  die  wm 
improperly  taken  out  of  the  parish,  and  that  any  officer  or  ifihi- 
bitant  taking  her  to  another  parish,  where  it  was  improper  to  take 
her,  cannot,  by  so  doing,  release  the  inhabitants  pf  the  former 
parish  from  the  obligation.  I  think,  therefore,  that  this  rule 
ought  to  be  discharged.  —  Rule  discharged. 
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RATING  PARISHES   IN  AID^ 

I.  The  Statute. 
II.  The  Farm  of  the  Rate. 

III.  Bating  Parishes  toithin  the  Hundred. 

IV.  Rating  Parishes  within  the  County. 

y.  Of  the  Districts  or  Divisions  liable  to  be  assessed., 

I.  The  Statute. 
^  Eliz.  C.2.  §  2. 

II.  The  Form  of  the  Rate. 

397.  T*^^  *^^  ®^  ^^®  parish  of  St.  RumbaUTSf  M.  T.  2  Jac.  2.  Anotder  nuing 
*■     Sibin.  258. —  The  parish  o^  St.  R.  in  Colchester  being  ?^^"1.. 
surcharged  with  poor,  the  justices  made  an  order  that  two  other  Jj^oi  mimw 
parishes  in   C.  should  pay  relief  to  the  poor  within  the  parish,  thewoidtoftiM 
▼iz.  the  one  5s.  a  week,  and  the  other  Ss.  a  week,  and  that  ststote. 
the  overseers  should  collect  it.     This  order  being  removed  bj 
certiorari^  it  was  moved  to  quash  it,  because  it  had  not  pursued 
the  direction  of  43  Eliz.  c.  2.  §  3.,  which  says,  the  justices  shall 
assess  **  others  of  other  parishes,"  and  therefore  it  ousht  to  have 
described  the  particular  persons  assessed,  and  not  me  parishes  --^.     . 
generally.  —  But  the  Court  were  of  opinion,  that  the  order  was  ^  onS'Se*'* 
well  enough,  and  according  to  the  right  course ;  for  the  justices  ^umuum^  and 
are  only  to  assess  the  quantum^  and  then  the  rate  is  to  be  made  by  the  oreneeri  to 
the  overseers  of  the  poor  of  the  parish.  nudce  lAe  rate. 

398.  Rex  y.  Little  Glen,  H.T.  SW.&M.  Comb.  2^1 It  was  Anorderntmg 

moved  to  quash  an  order  made  by  two  justices  that  the  inhabitants  others  in  aid    . 
of  L.  G.9  in  the  county  of  X,.,  should  pay  a  yearly  sum  to  IT.,  S^^^J^ah  **"' 
because  it  was  only  said  that  fV.  was  at  great  charge  in  maintain-  umSk^m^ 
ing  the  poor,  but  not  that  they  were  unable^  pursuant  to   the  vide  for  its  own 
statute.  —  The  Court.    The  justices  at  Sessions  made  an  order  poor;  or  use 
upon  an  appeal,  in  which  it  was  stated,  that  the  parish  was  op-  ^^ds  taiMa- 
pressed  ;  and  it  was  held  that  it  implied  inability.  nwuni. 

399.  Rex  v.  Knightly y   M.  T.  6JV.&  M.   Comb.  309.  —  Upon  ^.J^^"^ 
an  order  made  by  two  justices  for  contribution  to  the  relief  of  a  SJJJ^y^ 
poor  parish,  it  was  ruled,  that  the  justices  may  either  charge  par-  charge  particu- 
ticular  persons  or  the  whole  pariah.    But  in  this  case  the  order  lar  penoiii»  or 
charged  a  sum  in  gross  to  be  levied  for  the  whole  year ;  and  it  was  the  whole  pariah 
objected,  that  this  form  of  ordering  relief  was  unreasonable,  for  ^^  •  f*"t^ 
the  ability  of  the  parish  to  provide  for  the  poor  may  within  that  ^^f  ^^ 
time  change.  —  The  order,  however,  notwithstanding  this  objec-  whole  year, 
tion,  was  confirmed.  S.  C.  Sett  &  Rem.  69. 

40a  Cobbett  v.  St.  Mary,  Lincoln,  Vin.  Abr.  tit.  Poor,  431.—  Theo«fcri||uti 
It  must  appear  that  the  parish  which  pays  in  aid  of  another  was  5^??J^  ^"^ 
not  able  to  pay  sufficient  sums,  and  there  must  be  an  assertion  and  yiahwasmifoS^ 
adjudication  that  it  appeared  so  to  the  justices  who  make  the  butthejiieiibea 
order.  muit  thereon  to 

C  C  2  atgudge. 
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Anordertaxing       401*    Anonumous,  E.  T,    10^.3.    5  Mipe/.  S97« — An  original 

a  parnh  in  aid,    order  was  made  at  the  Sessions  to  this  effect :  **  It  appearing  to 

BiaUng  that  it     u  ^{g  Qourt,  that  the  parish  of  D.,  in  the  hundred  of  fT.,  being 

"^i^^yM-  "  o^erburthened  with  poor,  and  that  the  parish  of  JB.,  within  the 

for'nich  order '  "  Mtnoe  hundred  of  JV.y  having  no  poor  relievable  within  the  said 

must  originate    ''  parish,  IT  IS  ORDERED,  that  the  said  parish  of  E.  be  from  hence- 

vnOituwjuaticeu  «  forth  annexed  to  the  said  parish  o£  D,,  and  that  the  occupiers  of 

S.C.  Foley,  32.   u  lands  and  tenements  within  the  said  parish  of  JS.  be  chargeable 

i^iner^^o*^^'  "and  contributory  towards  the  relief  of  the  noor  of  the  sHid 

^^^*  u  parish  of  D,  the  sum  of  901.  a  year,  by  monthly  payments,  so 

<<  long  as  the  said  parish  shall  be  oVerburthened,  and  no  ptfor 

"  within  the  said  parish  of  £•"     A  motion  was  made  to  quash  (his 

order,  because  it  was  in  the  nature  of  an  act  of  parliament.     But 

it  was  quashed  because  it  was  an  original  order,  and  therefore 

should  have  begun  with  twojusticesi 

The  order  roust       402.  The  Case  of  the  Inhabitants  of  Boroughfen,   T.  T,  9  Ann, 

ftate  the  poor     Foley,  27*— ^  Upon  a  motion  to  quash  an  order  of  two  justices, 

l»rish  to  be  in    exception  was  taken,  that  it  did  not  appear  upon  the  order  that 

dredwiUi  the'    ^^^  parish  that  is  charged  to  aid  the  parish  that  is  not  able  to 

parish  nlted.       inainiain  its  own  poor  is  within  the  same  hundred ;  and  by  the 

unanimous  opinion  of  the  whole  Court  the  order  was,  for  this 

reason,  quashed. 

An  order  rating      403.   Anonymous,  H.  T.   %  Ann.    Foley,  25.*-An  order  wis 

oneTiUinaidof  made  by  two  justices  under  the  49  Eliz.  c.2.  §3«     The  case  ww 

anotii^r,  >*«^    4his :   There  were  two  viUs  in  one  parish,  and  the  order  recited 

via  did  not  pay  ^^^^  ^"®  ®^  ^®  ^'^^®  ^^  ^^^Y  "^^»  ®"^  *^®  Other  veij  pooT  3  and 
so  much  as  the  further,  that  the  vill  which  was  rich  did  not  pay  half  so  moch  to 
poor  Till,  with-  the  poor  as  the  poor  vill  did.  It  was  objected,  that  the  reason 
out  saying  that  given  .in  this  order  for  charging  the  rich  vill  to  contribute  to  the 
toA^''^"^  poor  vill  is  uncertain,  viz.  because  they  do  not  pay  half  so  nnich 
bad  fJT&tuxt"  ^  ^^^  P^^^  ^^^^  does,  without  showing  that  either  vill  pays  any 
Uint^.  thing  to  the  poor.  —  By  the  Court.   This  order  most  be  qoMhea 

for  the  uncertainty. 
Hkeordfertii^st      404.  Mexv.  Telscombe,  T.  T.  5  G.  i.  Sir.  314.  —  PbrCdriam. 
state  a  ii<M  der'"  The  order  for  the  contributory  parish  to  make  a  rate  at  6d,  in  the 
ttiht'f  shd  not  ii    pound  is  ill  for  uncertainty  5  it  should  have  been  to  raise  such  a 
inltu^^nd       certain  sum  ;  and  the  order  was,  therefore,  quashed. 
8«e  Rei  t.  KnighO  jr,  ante,  pi.  S99. 

The  order  muA  405.  Rex\.  Borough/en,  T.  t.  12G.  1.  Foley,  ^.  —  An  order 
show  that  the  ^^  made  upon  one  parish  to  relieve  the  poor  of  another.  An 
triuish  £  OTtof  <>bJ6Ction  was  taken,  that  it  did  not  appear  by  the  order  but  that 
the  parish  to  ^'  ^^  within  the  parish  of  St.  J.  in  aid  of  which  they  are  rated. — 
which  flnr  aid  If  J'er  Curiam.  You  must  show  that  B.  is  out  of  the  parish  6f 
ijhfeh.  Sed  gi,  J,,  or  the  justices  have  no  jurisdiction  :  and  for  this  objection 
guwre,  and  st!«    ^^jg  j^^ jg^  ^^g  quashed. 

AntJdw'iJiada       ^^^'    ^^^^  ^f  '**  Borough  of  Marlborough,    JS.  T.  I2  G.  !• 

by  two  justices  16  Vin.  410.  —  An  order  was  made  by  the  justices  of  the  borouffh 

**  tbcoiuribuu  for  the  parish  of  St.  P.  to  pay  to  the  officers  of  St.  M.  20i.  weeklV, 

until  toe  tee  Jit  t<t  «<  till  we  the  said  justices  shall  see  fit  to  order  to  the  contrary.* 

f2!^" 'ihST"  ''  ^^  objected,  First,  That  it  does  not  appear  that  the  parish  of 

sTc'smihic  ^^'  ^' '®  overburtheneU  with  poor:  but  tnat  ii^as  over-ruled,  for 

^/dSes&On.  ^hc  order  follows  the  words  of  the  statute.    Secondly,  It  is  said, 

-M.  Fole;^,  59.  they  are  justices  of  the  town  and  borough  ;  and  it  appears  u(Km 

the  ordei*,  that  the  parish  of  St.  M.  is  within  the  botough,  but  not 
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within  the  town  and  borough ;  but  by  t)ie  Coi^rt,  they  arp 
justices  of  both.  Thirdly,  The  order  tM,  <'  until  w^  sh/ill  $ee 
**  fit  to  order  to  the  contrary;"  whereas  the  ^t  does  not  giv^ 
the  justices  any  such  authoritVy  and  it  is  in  effect  making  a 
perpetual  order ;  for  if  one  of  the  justjx:es  4ie»  or  be  remoTed, 
no  other  justice  can  alter  it:  and  it  was  quashed  upon  this  last 
objection. 

407.  The  case  of  the  Parish  of  St.  Peter  and  St.  Paulf  T.  T.  Theordermuit 
12  G.  2.  Sir.  1114.  — Two  justices,  reciting  the  inability  of  the  «l»owth«ttbe 
parish  of  St.  M.  to  maintain  its  own  poor,  ordered  the  church-  JJ^!!J^^1iJJ^ 
warden  of  St.  P,  to  assess,  raise,  and  levy  601.  for  the  maintenance  justices^  for 
of  the  poor  of  the  other  parish.    An  objection  was  made  to  their  the  justices  c^n- 
ordering  .such  a  gross  sum ;  but  the  Court,  upon  the  authority  pf  not  delega^ 

1  Vent.  S50.  Salk,  480.  Comb.  309.,  held  it  well  in  that  respect*  ^>«^  «utbori^. 
But  the  order  was  quashed,  because  the  justices  had  delegated  ^"^®'''  ^^' 
their  power  of  assessing  and  rating  the  parishioners  to  the  church- 
wardens and  overseers ;  whereas  by  43  Eliz,  c.  2.  §  3.  the  justices 
are  to  make  the  rate  on  all  or  on  particular  persons. 

III.  Rating  Parishes  voilhin  the  Hundred. 

408.  Anonymous^  Vin.  Abr.  tit.  Poor,  431.  — In  a  city,  when  TTieneitpMrish 
one  parish  is  not  able  to  relieve  their  poor,  the  next  parish,  being  7^^  ?*  *"*"'" 
able,  is  to  aid  them  with  a  weekly  allowance ;  but  when  the  cause  |^  ^^^  ^n  aid. 
ceases,  such  allowance  is  to  cease  also. 

409.  St.  Benedict  v.  St.  Peter's,  H.  T.  8  Ann.  1 1  Mod.  269.  —  In  an  order 
Aitomey-'General  moved  to  quash  an  order  of  two  justices  of  the  made  bj  two 
peace,  for  the  county  of  the  city  of  Norvtichy  made  upon  the  sta-  Jv^^h  »*  "Mwt 
tute  43£/iz.     His  exception  to  the  order  was,  that  it  does  not  ap-  ^^'Sll/^cd 
pear  that  the  parishes  taxed  are  within  the  hundred ;  and  two  jus-  |^  witbin  the 
ticea,  by  the  act,  have  not  power  to  tax  the  county,  but  only  the  hundred,  and 
hundred,  or  the  parishes  within  the  hundred.  —  Powell  J.  This  is  therefore  if  it 
not  casus  omissus  out  of  the  statute ;  and  though  the  two  justices  <^y  »tate  them 
have  not  power,  here  being  no  hundred,  yet  the  Sessions  have  a  *? '^f^J^^'i*  j. 
juiiadiction,  and  may  tax  the  county  of  the  city  in  part,  or  at  large.  baa^^^^^NtAe 
To  which  the  rest  agreed,  and  quashed  the  order,  being  made  by  settimtmiMt 
two  justices  only.  tea.  the  coun^ 

when  the  hundred  is  incapable  of  aflRirding  relief.    S.  C  Folcj,48. 

410.  Rex  V.  Eastchurch,  H.  T.  9  fF.  3.  2  Salk.  480.—  An  ori-  Justices  "oay 
ginal  order  was  made  at  Sessions,  setting  forth,  that  whereas  the  *■*  peruculw 
parish  of  D.  was  over-burthened  with  poor,  and  that  the  parish  of  |^^|oie  parish. 
JE.  had  no  poor,  the  parish  of  D.  should  be  annexed  to  the  parish  comb.  843. 
of  jE.,  and  that  the  occupiers  of  land  there  should  contribute  20/.  S09.  S.P.  Skin, 
j>er  annunty  by  equal  monthly  payments,  to  D.,  as  long  as  that  S58. 
should  be  over-burthened  with  poor  and  E.  have  none.     To  this 

order  it  was  objected*  that  the  justices  of  peace  cannot  alter  and 
annex  parishes  to  one  another ;  and  secondly,  that  the  Sessions  can- 
not make  an  original  order.  —  Holt  C.  J.  There  are  two  ways  by 
the  ^SEliz.  c.2.  to  make  one  parish  contribute  to  the  maintenance 
of  the  poor  of  another,  viz.  the  justices  may  tax  particular  persons 
in  aid  to  that  parish  which  cannot  relieve  its  own  poor,  or  they 
may  assess  the  tohoie  parish  in  a  certain  sum,  and  leave  it  to  the 
churchwardens,  &c.  to  levy  the  same  on  particular  perso7u(a)f 

(a)  See  the  opinion  of  the  Court  in    the  tax  ought  to  be  laid  on  the  whole 
Bex  9.  Borougbfcn,  pott,  pi.  4U.  that    parish,  and  not  on  particular  individuals. 
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which  was  well  done  in  this  particular  case ;  but  so  much  as  con- 
ciems  the  annexing  of  parishes  is  void,  and  the  rest  good.  —  But 
THE  Court  took  time  to  advise. 
JustimiiMy  4H.  Rex  v.  Occupiers  of  Land  in^Boroughfen,  T.  T.  12  G.  1. 

uT'^^Lh^*^'  MSS.  — An  order  was  made  by  two  justices,  on  the  statute 
i!^!"^  i!!l^!L  ^SEliz.  C.2.  k  3m  to  charge  some  particular  inhabitants  in  an  extra- 
of  lands  in  an  parochial  place  in  B-y  to  contribute  to  a  rate  for  the  relief  of  tne 
eztn-parochifli  poor  of  the  parish  of  St.  J.,  which  was  not  able  to  provide  for  its 
place  wittdn  a  own  poor.  —  It  was  moved  to  quash  this  order,  on  the  ground  that 
P^  **  "*ah  ^^^  statute  43  Eliz.  c.  2.  only  authorises  the  justices  to  tax  any 
^relief  ofits  ^^^^  parish  within  the  same  hundred  with  the  parish  which  makes 
poor.  the  complaint ;  but  that  by  the  present  order  the  rate  is  charged 

Coinb.6.849.  on  particular  land-owners  in  B.,  who  have  no  method  of  reira- 
909.  bursing  themselves,  when  all  the  inhabitants  of  J9.  ought  to  liave 

^  1  Vent.  3^.  y^eii  taxed;  for  otherwise  the  justices,  out  of  private  resentment, 
8  Bulst.  354.  ^^y  throw  the  load  of  such  a  rate  upon  particular  persons,  and 
Skin.  258.  '  ^^^^  the  rest,  which  would  be  distributing  uneoual  justice.  Be- 
s  SeM.Ca8.53.    Sides,  B.  has  a  numerous  poor  of  its  own,  and  other  persons  in  the 

hundred  are  at  little  or  no  charge  from  their  poor,  so  in  reason 
these  parishes  should  have  been  charged  with  this  rate,  as  the  best 
able  to  pay  it.  They  also  objected,  that  the  order  was  wrong,  be- 
cause it  did  not  state  that  B.  was  a  parish,  but  merely  that  it  was 
a  place  situate  and  lying  within  the  hundred  aforesaid* — The 
Court  were  of  opinion,  that  this  was  a  hard  and  unreasonable 
order,  since  particular  persons  of  other  parishes  would  be  much 
exposed  to  the  mercy  of  the  justices ;  and  that  such  a  power  was 
hardly  to  be  trusted  with  them,  for  they  may  rate  some  and  excuse 
others  altogether  as  well  able  to  pay.  But  the  words  of  the  sta- 
tute are  sety  strong.  There  are  two  ways  by  the  4S  Eliz.  i;.  2.  to 
make  one  parish  contributory  to  the  poor  of  another,  yt'iz,  the  jus- 
tices may  either  tax  particular  persons  in  aid  to  the  parish  which 
cannot  relieve  its  own  poor,  lor  they  may  assess  a  whole  parish  in 
Comb.  848.        ^  particular  sum,  and  leave  it  to  the  churchwardens  and  overseers 

to  levy  a  contribution,  which  may  be  in  gross  by  adjacent  parishes 
yearly.  —  The  Court  gave  judgment  on  the  second  o6^ection,  that 
B.  is  not  said  in  the  order  to  be  another  parish,  and  for  any  thing 
that  appears  it  may  be  a  vill  in  the  same  parish  of  St. «/.,  or  no 
parish  at  all.  — <-  And  for  this  reason  the  order  was  quashed. 

IV.  Rating  Parishes  tvithin  the  County. 

An  order  rating  41 2.  Anonymous,  ShaU3*s  Just.  42.  —  In  case  a  parish  is  not 
parishes  wiihin  q^\q  jq  maintain  its  own  poor,  two  justices  may  tax  any  other  pa- 
hT^e'LT^  rishes  within  the  hundred  toward  their  relief;  and  if  the  hundred 
Senions.  ^^  "^^  ^'^  ability  to  relieve  these  parishes,  the  justices  in  Sessions 

Nelson,  533.      ^^Y  tax  any  other  parish  or  parishes  within  the  county. 
Viner,43j.  413.  Rex  v.  Percivall,  T.  T.  3G.I.  S/r.  56.  — The  justices  in 

It  is  not  neces-  Sessions  taxed  certain  parishes  in  the  hundred  of  ^,  in  aid  of  the 
sary  tii^iiiw  parish  of  JS,  in  the  hundred  of  C  Objection  was  made,  that  the 
adiudffe  u^  Statute  gives  no  authority  to  the  Sessions  to  charge  people  out  of 
hundnd  inca-  ^^^  hundred,  till  two  justices  have  enquired  whether  any  parish  in 
pable  to  contri-  the  hundred  can  contribute ;  the  first  application  to  be  to  two  jus- 
bute  before  the  tices,  and  the  second  to  the  Sessions.  —  Parker  C.  J.  I  do  not 
Swhru  can  gee  to  what  purpose  it  would  be  for  the  justices  to  make  an  order 
rishout^niie  ^"*y  to  adjudge  that  no  parish  in  the  hundred  is  able  to  con tri- 
hundred.  ^^^^  >  ^^  ^''l^  presume  the  justices  at  Sessions  are  satisfied  of 
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that:  and  if  two  justices  should  make  such  an  adjudication,  yet  SLC.SAlk.480. 
the  Sessions  must  enquire  into  the  truth  of  it ;  and  if  no  order  ap-  Foley,  48. 
pear  which  charges  any  parish  within  the  hundred,  it  is  a  sufficient  i^^^^^*""^ 
ground  for  the  l^ssions  to  act.     If  two  justices  had  charged  any  q^^^  ^.^^  ^gj^ 
parish  within  the  hundred,  that  would  have  stopped  the  Sessions  i  Vvnu  17%.' 
from  proceeding.     The  sufficiency  of  the  hundred  depends  on    ' 
this,  Whether  two  justices  have  ever  charged  the  hundred  ?  If  two 
justices  should  adjudge  the  hundred  not  able,  yet  if  other  two  jus- 
tices adjudge  the  contrary,  their  charge  wouM  be  good,  and  the 
Sessions  be  ousted  of  their  jurisdiction,  aotwithstanding  their  first 
determination.  —  Etre  J.  Here  are  two  jurisdictiens,  that  of  the 
justices  and  that  of  the  Sessions,  and  they  are  both  original  juris- 
dictions :  they  are  different  in  all  respects ;  for  the  two  justices 
have  no  power  out  of  the  hundred,  nor  the  Sessions  in  it. —  Order 
confirmed. 

V.  Of  the  Districts  or  Divisions  liable  to  be  assessed* 

414.  Rex  V.  Clarendon  Park,  16  Vin.  Abr.  431.  — When  inha-  The  mhdMfwiti 
bitants  of  an  extra-parochial  place  are  taxed  towards  the  relief  of  ^I^^SJ^i"*"*^ 
the  poor  of  an  adjoining  parish,  the  tax  must  be  by  poll,  every  J™iJe  ^iwl 
particular  inhabitant  by  himself:  but  where  it  is  laid  upon  a  to  Uie  relief  of 
hundred  it  is  otherwise,  because  there  are  officers  who  may  pro-  an  adypining 
portion  what  every  body  is  to  pay.     But  at  another  day  thb  panab. 
Court  held,  that  the  reason  was,  because  the  parishes  were  tax-  *  SaXk.4S6. 
able  by  themselves  at  common  law,  and  that  in  the  said  case  the  4||f^\^, 
inhabitants  of  an  extra-parochial  place  may  be  taxed  to  eeneral,  j  Modssi! 
and  that  they  may  proportion  the  particulars  upon  every  inhabit-  2  Mod.ss7. 
ant ;  or  the  tax  at  first  may  be  laid  upon  every,  person  by  himself; 
but  the  justices  cannot  appoint  two  persons  to  do  this,  and  that 
the  money  shall  be  levied  on  such  and  such ;  and  being  thus  ap- 
pointed, the  order  was  quashed. 

41.5.  Anonymousy  H.  T,  S  Ann.  Foley,  25. —-Two  justices  One  of  the  Mttr 
made  an  order.  The  case  was  thus  :  There  were  two  vHU  in  one  wtheewae  pa. 
parish,  and  the  order  recited  that  one  of  the  vills  was  very  rich,  JTll^J"^^^ 
and  the  other  vill  very  poor,  &c.  It  was  objected,  that  one  vill  butetothere-  " 
ought  not  to  contribute  to  the  relief  of  another  vill,  because  the  Uef  of  the  other 
statute  ^SEliz,  c,  2,  §  3.  mentions  parishes  only.  —  By  the  Court,  vill.  See  is  & 
Surely  this  will  come  within  the  equity  of  the  statute,  though  the  '^  Car.2.  c.19. 
statute  only  makes  mention  of  parishes. 

416.  Case  of  St.  Benedict's,  H.  T.  S  Ann.    Foley,  ^S.  — An  TheSsstions 
order  was  made  by  two  justices  to  assess  the  parislies-  of  St.  S.  ™*7  *■*  pwiih- 
and  St.  M.,  in  aid  of  the  parish  of  St.  B.,  whicn  was  not  able  to  ^q^ii^I^ 
maintain   its  own  poor.    Objection  was  now  made,  that  these  269.* 
parishes  are  not  within  the  same  hundred ;  they  are  in  N.,  where 

there  is  no  hundred,  and  therefore  the  justices  have  no  jurisdic- 
tion by  the  43  Eliz,  c.  2.  §  3.  —  Per  Holt  C-  J.  The  order  must 
be  quashed. 

417.  Hex  V.  Borough/en,  E.  T.  10  G.  I.  Foley,  37.  —  An  order  £itr».paro- 
was  made  by  two  justices  to  make  a  place  chargeable  to  the  poor  cl>>^  ^toe. 
of  another  parish.     First  objection,  That  this  was  an  extra- 
parochial  place.  — -  Sed  non  allocatur  :  for  the  act  mentions  any 

place.     Second  objection,    That  there  was  a  distress-warrant  i 

granted  at  the  same  time  the  order  was  made*  •—  Pbr  Curiam. 
Order  must  be  confirmed. 
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♦18*  Ret  V.  Milland,  E.  T.  SI  G.2.  JB«rr.  576.  —  Two  ju». 
tices  made  an  order  for  rating  the  tithing  of  M.  ii^  vd  of  llie 
parish  of  St.  P.,  in  the  same  county ;  which  was  coiifinned  at 
the  Sessions,  who  stated  upon  their  order,  that  the  tithiog  of  M. 
lies  in  the  same  liberty  of  the  soke  with  the  said  parish  of  8t^  P. 
It  was  objected,  that  it  does  not  appear  that  the  places  are  in  the 
same  hundred  (as  required  by  the  4S  Elis.  c.  2») ;  that  **  liherUf' 
and  *'  soke^*  are  vague  terms,  and  not  ecjuivalent  to  the  known 
legal  term  **  hundr^;"  but  perhaps  the  liberty  may  extend  into 
several  hundreds.  —  But  Vre  Court  did  not  consider  themselvei 
as  bound  down  by  the  particular  word  **  hundretT*  used  in  the  act; 
but  that  if  any  division  be  called  by  any  name  synonimous  or 
equivalent  to  that  of  hundred^  it  must  be  equally  within  the  in- 
tention of  the  acL  But  having  sent  the  matter  biack  to  the  Ses- 
sions to  be  more  particularly  stated,  and  upon  the  retuni  it 
appearing  to  be  substantially  an  hundred,  the  Court  affirmed  both 
orders. 

419.  Rexw.  Holbeach,  T.T.  32G.S.  4  T. /?.  778.  — •  Th« rule, 
calling  upon  the  defendants,  two  justices  of  the  county  of  IT.,  to 
show  cause  why  a  mandamus  should  not  issue,  commanding  them 
to  tax,  rate,  and  assess  some  parish  within  the  hundred  of  H.,  in 
the  said  county,  in  aid  of  the  inhabitants  of  that  part  of  the  paridi 
of  D.,  which  lies  in  the  borough  of  D.,  in  the  same  hundred  and 
county,  to  the  support  of  their  poor,  was  founded  on  affidsfits 
which  disclosed  the  following  facts  :  Feirt  of  D.  parish  is  within 
the  borough  of  Z).,  and  part  without,  but  within  the  county  of  W> 
That  part  which  lies  within  the  borough  has  immemorially  main- 
tainea  its  own  poor,  and  had  distinct  overseers.  The  whole  of 
the  parish  of  X).  and  the  borough  are  within  the  hundred  of  H,y 
in  which  division  the  defendants  live  and  act.  The  particu/ar  cir- 
cumstances of  the  place  were  set  forth,  from  whence  the  parties 
making  the  application  inferred  that  they  were  in  a  situation  to 
require  the  assistance  prayed  for ;  the  poor  rates  now  amounted  to 
25s.  in  the  pound,  and  being  gradually  on  the  increase  from  certain 
salt-works  oeing  discontinued  there ;  and  it  was  also  said  that  the 
part  of  Z).  parish  out  of  the  borough,  and  the  other  parislies  in  H, 
out  of  the  borough,  were  moderately  assessed  for  the  support  of 
their  respective  poor.  In  the  defendant's  affidarits  in  answer,  it 
was  said  that  they  had  refused  to  interfere,  because  the  borough 
of  D.  is  an  exclusive  jurisdiction,  having  justices  of  its  own,  to 
the  exclusion  of  the  magistrates  of  the  county ;  and  that  there 
were,  besides  this  part  of  D.,  three  other  plirishes  in  2).,  where 
the  poor  rates  are  lower  than  in  the  adjacent  parishes.  —  Loan 
Kenyom  C.  J.  I  perfectly  agree  with  the  counsel  in  support 
of  this  application,  that  this  part  of  the  parish  of  />.,  within  the 
borough,  which  is  a  vill,  and  supporting  its  own  poor,  is  for 
this  purpose  equivalent  to  a  parish.  But  on  the  great  question, 
of  jurisdiction,  I  differ  from  him.  These  justices  having  admitted 
that  this  part  of  the  parish  is  in  need  of  the  assistance  required, 
relieves  us  from  discussine  one  of  the  points  made,  whether  the 
mandamus  should  be  merely  to  hear  the  complaint,  or  to  do  the 
act  required.  But  the  point,  on  which  this  must  be  decided,  is 
that  these  defendants  have  no  jurisdiction.  It  is  admitted  on  all 
hands,  that  the  borough  of  D.  is  an  exclusive  jurisdiction,  with  a 
non  intromittant  clause  as  to  the  justices  ot   the  county;  the 
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justices  of  the  county,  therefore,  have  no  authority  to  aoter  the 
borough,  {a)  This  section  of  the  act  says,  that  if  the  justices  . 
perceive  that  any  of  the  inhabitants  of  any  parish  are  not  able  to 
levy  among  themselves  sufficient  sums,  4rc.,  the  said  two  justices 
ahall  and  may  tax,  rate,  and  assess  any  other  of  other  parishes, 
&o«  Having  the  allowance  of  all  assessments,  and  the  superin- 
tendence of  the  overseers'  accounts,  the  legislature  presumed  that 
the  Justices  would  have  the  means  of  knowing  t!he  necessities  of 
all  the  parishes  within  their  jurisdiction  ;  but  they  cannot  have  any 
opportunity  of  knowing  the  circumstances  of  those  districts  whiph 
lie  out  of  their  jurisdiction.  And  therefore,  to  provide  for  all 
cases  that  might  happen,  the  eighth  section  of  the  act  was  intro- 
duced, which  gives  the  same  power  to  borough  justices  that  was 
before  given  to  the  county  justices.  So  that  in  ail  cases  the  acts 
of  magistrates  are  to  be  confined  within  the  limits  of  their  respec- 
tive  precincts.  There  is  one  difficulty,  indeed,  in  a  case  where  the 
boroueh  consists  only  of  one  parish.  But  the  argument  drawn 
from  thence,  to  show  that  the  county  magistrates  must  of  neces- 
sity interfere,  proves  too  much  ;  for  there  are  instances  of  such 
towns  being  counties  of  themselves,  e.g.  the  borough  of  Caer' 
marthen  ;  but  in  such  a  case  it  is  impossible  to  say  that  the  justices 
of  the  adjoining  county  can  interfere.  On  the  single  ground, 
therefore,  that  this  application  was  made  to  those  who  have  no 
jurisdiction  over  the  subject,  and  no  means  of  informing  them- 
selves whether  the  parish  want  assistance  or  not,  I  am  of  opinion 
that  tlie  rule  must  be  discharged ;  the  application  should  have 
been  made  to  those  justices  who  have  jurisdiction  over  the  parish 
seeking  relief,  and  also  over  that  parish  out  of  which  the  relief  is 
to  come.  —  BuLLBR  J.  There  is  no  weight  in  the  objection 
which  has  been  made  to  the  form  of  this  rule,  because  if  a  man" 
damns  may  be  granted  either  way,  it  is  immaterial  in  what  terms 
this  rule  is  drawn  up.  But  cases  have  been  cited  to  show  that 
the  mandamus  may  be  to  compel  the  justices  to  rate  some  parishes 
generally ;  and  if  such  has  been  the  practice,  it  ought  to  be  sup- 
ported. Tlie  case  cited  from  Foley  shows,  what  cannot  be  dis- 
puted, that  one  vill  might  be  ta^ed  in  aid  of  another.  In  the 
case  of  St,  Agnes,  Cornvoallf  this  point,  about  rating  one  parish 
in  aid  of  another,  was  not  discussed :  the  only  question  there  made 
was  on  the  merits ;  and  as  it  was  made  out  by  the  affidavits  that 
the  parish  seeking  relief  were  actually  in  want  of  it,  the  mandamus 
was  granted.  But  the  principal  question  here  is,  Whether  the  jus- 
tices of  the  county  have  in  this  instance  any  jurisdiction  over 
that  part  of  the  parish  of  D,  which  lies  within  the  boroueh  ?  and 
I  am  clearly  of  opinion  that  they  have  not.  It  is  manifest  from 
this  act  of  parliament  that  no  justices  can  execute  tlie  third  sec- 
tion of  it  but  those  who  have  jurisdiction  over  the  parish  which  is 
in  need  of  assistance  from  some  other  parish ;  ana  therefore  the 
county  justices  cannot  give  the  relief  prayed  for  in  this  instance, 
out  of  tncir  jurisdiction.  By  the  9th  section  of  the  act  also  it  is 
enacted,  that  where  any  parish  lies  partly  within  any  town-corpor- 
ate, and  partly  without,  the  county  justices,  and  also  the  head 
officers  of  such  town-corporate,  "  shall  deal  and  intermeddle  only 
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a)  See  the  case  of  Talbot  v.  Hubble,  S  Str.  1154.  and  Bmx  v.  Sainilnirf, 
R.  45. 
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An  order  for 
taxing  one  pa- 
rish in  aid  of 
another,^under 
the  statute 
43£liz.  C.2. 
$  9. ,  held  well ; 
although  the  ^ttK> 
parishes,  toge- 
ther with  others, 
were  incorpo- 
rated for  the 
maintenance 
of  their  poor, 
with  fixed 
quotas  of  con- 
tribution be- 
tween each 
other,  under 
special  officers, 
who  were  em- 
powered to  pur- 
chase land  for 
the  erection  of 
poor-houses 
and  for  a  burial 
ground ;  there 
being  a  proviso 
in  the  act  in  ge- 
neral terms, 
that  nothing 
therein  contain- 
ed should  ex- 
tend to  repeal 
or  lessen  the 
power  of  jus- 
tices of  the 
peace  **to  tax 
jmrishes  in  aid 
of  others  by 
virtue  of  the 
fttatute  43£lis. 
as  fully  as  if 


**  in  so  much  of  the  said  parish  as  lieth  within  their  liberties,  and 
*^  not  any  further*"  Then  by  this  clause  the  two  parts  of  the 
parish  of  Z).  are  to  be-  considered  as  two  distinct  parishes ;  and 
consequently,  over  that  part  which  Is  the  subject  of  our  consider- 
ation, the  justices  for  the  coupty  have  no  jurisdiction.  Thetnafi- 
damus  now  prayed  for  is  to  compel  the  county  justices  to  do  the 
act :  but  the  form  of  it,  if  it  were  granted  at  all,  should  be  to 
compel  them  to  inquire,  in  the  first  place.  Whether  the  parish 
stand  in  need  of  any  assistance  ?  and  to  act  accordingly  ;  whereas 
in  this  instance  we  should  be  requiring  them  to  inquire  into  that 
which  they  have  no  means  of  knowing.  I  am,  therefore,  of  opiuioD, 
that  this  application  should  have  been  made  to  the  borough  jus- 
tices.—  Gbose  J.  This  is  a  new  attempt  to  compel  the  justices 
of  the  county  to  relieve  a  parish  out  of  their  jurisdiction.  But 
they  cannot  give  the  relief  prayed  for,  without  having  an  oppor- 
tunity of  knowing  that  the  parish  without  their  jurisdiction  really 
stand  in  need  of  it.  The  9th  section  of  the  act  is  decisive  against 
this  application.  This  attempt  is  not  only  new,  bat  siliiogetheT 
unfounded.  —  Rule  discharged. 

420.  Rex  V.  St.  Helen  Sy  in  Worcester^  T.  T.  42  G.  3.  2  £«*,  417. 
—  An  order  was  made  by  the  justices  at  the  Quarter  S^sions 
holden  for  the  county  of  the  city  of  W.,  grounded  on  the  statute 
43  j^/tz.c. 2.  §3.  By  which  order  (removed  into  this  Court  by 
certiorari)  dated  5th  April  1801,  and  directed  to  the  church- 
wardens and  overseers  of  the  poor  of  the  parish  of  Si.  H^  *'  ai^er 
reciting  that  complaint  had  been  made  unto  that  Court,  that  the 
parish  of  St.  A.  in  the  said  city  of  W.  and  county  of  the  same 
city  was  greatly  overburthened  with  poor,  and  that  tlie  inhabit- 
ants of  the  said  parish  were  unable  to  raise  and  levy  among 
'^  themselves  sufficient  sums  of  money  for  the  maintenance  of  the 
'*  poor  thereof :  and  afler  further  reciting  that  it  had  also  been 
<<  represented  unto  that  Court  that  the  inhabitants  of  the  parish  of 
''  St.  H.  in  the  said  city,  and  county  of  the  same  city,  were  of 
"  sufficient  ability  to  aid  and  assist  the  inhabitants  of  the  said 
**  parish  of  St.  A.  in  the  maintenance  of  the  poor  thereof:  that 
'<  Court  upon  hearing  (the  parties),  and  upon  due  proofs  &c. 
"  adjudged  the  said  premises  to  be  true,  &c. ;  and  did  thereby  m 
*'  pursuance  of  the  statute  in  that  case  made,  rate  and  assess  the 
''  said  parish  of  St.  H.  at  the  sum  of  \l.  12^.  8d!.  monthly,  and 
"  every  month,  in  aid  of  the  said  parish  of  St.  A. :  and  did  thereby 
<<  order  the  overseers,  &c.  of  St,  //.  to  pay  the  said  sum  of 
"  1/,  125.  M.  to  the  overseers,  &c.  of  St.  i^.frora  the  5th  of 
*'  October  then  instant  until  the  Ist  of  April  next,  for  and  towards 
'<  the  purposes  in  the  said  act  mentionea."  It  was  not  denied  but 
that  the  order  was  good  under  the  statute  of  Eliz. ;  but  it  wbs 
contested  upon  the  ground  of  a  local  act  of  parliament  passed  in 
the  32  G.  3.  c.  99.,  intituled,  '<  An  act  for  the  better  relief  and 
"  employment  of  the  poor  of  the  several  parishes  within  the  city 
«*  of  fV.y  and  of  the  parishes  of  St.  M.  and  St.  C,  which  are  partly 
"  within  the  city  and  partly  within  the  county  of  W.^  and  for 
'<  providing  a  burial-ground  for  the  use  of  such  parishes."  That 
act  reciting  that  the  poor  within  the  several  parishes  named, 
(including  St.  A.  and  St.  H.)  are  supported  at  a  burtliensome  ex- 
pence,  for  their  assistance  and  relief,  incorporates  them  by  the 
name  of  <*  the  wardens  of  the  poor  of  the  severd  parishes  in  the 
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"  City  of  W.  and  of  the  parishes  united  therewith  ;"  and  directs  this  act  had  nc 
how  the  principal  officers,  therein  called  "  directors,"  and  certain  been  made." 
other  officers,  shall  be  chosen  from  time  to  time.  It  then  enables 
the  directors  to  purchase  land  and  erect  buildings  thereon  for  the 
purposes  of  the  act,  and  also  to  purchase  other  land  for  **  a  burial 
**  ground,  for  the  general  use  of  all  the  parishes  aforesaid  in 
''  manner  therein  mentioned ;  which  burial  ground  should  be  the 
property  of  the  corporation,  who  were  to  have  all  the  produce 
and  benefit  therefrom,  allowing  to  the  inhabitants  of  the  parishes 
the  privilege  of  burial  there,  on  payment  of  5s,  f6r  each  corpse,*' 
&c.  It  enacts,  that  the  directors  shall  have  the  management  of 
the  poor,  and  enables  them  to  inclose  part  of  the  ground  next  the 
house  of  industry  for  a  burial  ground  for  such  as  die  in  the  said 
house ;  and  enables  them  generally  to  provide  for  the  relief  of 
the  poor,  placing  out  apprentices,  &c.  It  also  gives  them  a  power 
to  borrow  money  not  exceeding  10,000/.,  and  to  secure  the  interest 
and  principal.  Then,  in  order  to  raise  an  adequate  fund  for  the 
purposes  of  the  trust,  the  directors  are  **  emponered  iojix  and 
**  ascertain  with  as  much  equality  and  fairness  as  may  be,  such 
**  sums  of  money  (regard  being  had  to  such  average  of  the  rates 
'<  within  the  said  several  parishes  as  therein  afler  mentioned),  upon 
**  the  said  several  parishes,  as  should  be  needful  from  time  to 
**  time,  for  paying  the  interest  of  the  money  borrowed,  paying  off 
**  the  principal,  and  defraying  the  charges  and  expences  of  main- 
**  taimng  the  poor,  and  for  all  other  the  purposes  of  the  act."  It  ' 
then  directs  how  the  quotas  of  the  respective  parishes  are  to  be 
fixed,  according  to  the  average  expenditure  of  each  parish  for  the 
Jive  preceding  years^  &c.  Afterwards  there  is  a  proviso,  "  that 
«  nothing  in  this  act  contained  shall  extend,  &c.  to  repeal,  lessen, 
'<  or  alter  the  power  of  justices  of  the  peace  to  tax  parishes  in  aid 
"  of  others  by  virtue  of  the  statute  43  Eliz,  or  otherwise ;  but  that 
**  the  same  powers  shall  be  and  remain  as  fully  and  effectually  to 
*<  all  intents  and  purposes  as  if  this  act  had  never  been  made." 
The  directors  are  also  empowered  to  grant  certificates,  and  to  take 
bonds  of  indemnity  against  bastards,  aiM  are  enabled  to  control 
the  overseers  in  appealing  against  orders  of  removal  of  poor  per- 
sons. —  Lord  Ellenborough  C.  J.  This  is  a  very  plain  case  upon 
the  construction  of  the  stat.32  G.  3.,  which  waspassed  for  the  better 
maintenance  of  the  poor  in  the  city  of  W.  The  several  parishes 
of  the  city,  which  subsisted  distinctly  before  the  act,  were  thereby 
incorporated  for  certain  purposes ;  but  for  all  others  they  still 
continued  to  be  as  distinct  as  before.  Before  that  act  they  cer- 
tainly might  have  been  rated  in  aid  of  each  other  under  the  stat. 
43  ¥Aiz* ;  and  for  fear  it  should  be  doubted  whether  the  act  of 
G.  3.  did  not  do  away  the  provision  of  the  former  act  in  that 
respect,  the  proviso  in  question  was  introduced,  in  which  it  is 
expressly  saved.  Then  it  is  said  that  this  was  only  intended  to 
apply  to  extra  parishes,  and  not  to  the  parishes  incorporated,  but 
the  wording  is  general,  reserving  power  to  the  justices  to  tax 
parishes  in  aid  of  others  as  fully  as  before ;  that  extends  to  alt 
parishes.  For  this  purpose,  therefore,  the  incorporated  parishes 
were  still  to  remain  independent  as  before,  whenever  the  respec- 
tive quotas  directed  to  be  raised  under  the  local  act  were  found 
insufficient  to  provide  for  the  maintenance  of  their  respective  poor. 
—  Grose.  J.     The  proviso  referred  to  expressly  saves  to  the  in- 
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corporated  parisbev  the  benefit  of  tb^  4r?  £^<^-  in  A<9  respect  as 
before  Mie  act  of  G.  3»  t-  La wrpkcp  J.  The  proviso  is  in  general 
words ;  and  is  not  Aarrowed,  as  contended  for,  to  other  parishes 
than  those  incorporated ;  but  ext^ids  to  all  alilce,  as  well  those 
in  the  county  at  large,  as  those  in  thie  county  of  the  city  of  W.f 
not  included  in  the  act.  (a)  It  is  said  that  the  proviso  could  not 
be  intended  to  include  the  incorporated  parishes,  because  the 
money,  when  raised  under  the  present  order,  is  to  be  carried  to 
different  purposes  than  those  directed  by  the  stat.  43  EUx*  under 
which  it  IS  made.  But  that  is  begging  the  question  :  the  money 
raised  under  the  local  act  must  indeed  be  applied  as  that  act 
directs ;  but  the  nioney  raised  under  the  stat.  43  Eliz.  is  to  be  ap- 
plied as  that  statute  requires.  —  Lb  Blanc  J.  Hie  argument  m 
support  of  the  objection  has  proceeded  on  the  very  ground  which 
the  proviso  was  intended  to  obviate  :  for  without  the  introduction 
of  that  proviso  it  might  have  been  argued  that  the  statute  bad 
fixed  certain  quotas  between  the  incorporated  parishes,  which 
were  meant  to  be  irrevocable.  But  the  legislature  having  in  wiew 
that  Cjsses  might  occur,  where  those  quotas  would  not  be  sufficient 
for  the  maintenance  of  the  poor  of  any  particular  parish,  have 
directed  that  notwithstanding  the  quotas  should  be  fixed  between 
the  incorporated  parishes,  according  to  a  certain  average  rate,  for 
the  purposes  of  the  local  act,  yet  that  money  might  still  be  rais^  as 
before,  oy  taxing  parishes  in  aid  of  others,  under  the  stat.  43  Eliz. 
for  the  purposes  directed  by  that  statute.  And  it  is  no  answer  to 
say,  that  the  money,  when  raised  under  this  order,  will  be  applied 
to  the  same  purposes  as  the  fund  raised  under  the  local  act ;  for 
if  the  objects  of  the  latter  be  different  from  those  <^  the  stat. 
43  Eliz.  it  will  not  follow  that  the  money  raised  under  the  one  will 
be*  applied  to  the  purposes  of  the  other :  but  the  money  raised 
under  either  will  be  applied  to  its  own  respective  purposes.  How- 
ever, I  do  not  see  that  the  objects  of  the  two  acts  are  essendally 
different :  the  local  act  was  in  aid  of  the  43  Eliz.;  they  have  both 
the  same  general  object,  to  provide  for  the  poor.  But  it  is  not 
necessary  to  go  that  length ;  because  if  the  purposes  to  which  the 
money  is  to  be  iq>p]ied  under  the  two  acts  be  different,  it  will  not 
follow  that  the  money  to  be  raised  under  this  order  wiU  be  applied 
to  the  purposes  of  the  local  act.  —  Order  confirmed. 

(a)  There  were  tUted  to  be  two  other  parishes  in  the  city  not  included. 
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n.  The  Jurisdiction  of  the  Sessions. 

421.  HEX  V.  Reeve,  M.  T.  7  Car.  I.   2  Bulst.  SU.  — The  de-  Them«tic€« of 
fendant  was  brougtit  to  the  bar  upon  a  habeas  corpus.    It  the  district  in 
appeared  by  the  return,  that  he  had  been  coimnitted  by  virtue  of  T*"^^*^  PJ^ 
a  warrant  from  a  justice  of  the  peace  for  the  county  of  M.,  be-  ^^  Sinain- 
cause  he  being   the   reputed  grandfather  of  one  B.  G«,  a  poor  tenance  ii  made 
fatherless  and  motherless  child,  mamtained  at  the  charge  of  the  dwells,  alone 
parish  of  St.  G.,  and  being  also  a  man  of  ability,  had  refused  to  have  juriidic- 
maintain  or  provide  for  the  child,  or  to  find  sureties  for  his  appear-  ^®°* 
ance  at  the  next  Quarter  Sessions  for  the  county  of  M.    It  was 
moved  to  discharge  the  defendant^  because  the  defendant  lived 
and  inhabited  in  the  town  of  E.  in  the  county  of  <S.,  that  he  came 
to  London  not  to  reside,  but  to  follow  some  suits  which  he  had  in 
the  Star-chamber  /  and  being  there,  he  was  apprehended  by  this 
warrant  in  the  county  of  M. ;  that  the  Quarter  Sessions  of  M. 
have  not  any  power  by  43  Eliz.  c.  2.  to  make  any  order  in  this 
case,  the  party  inhabiting  the  county  of  ^.,  and  therefore  all  which 
has  been  done  here  is  coram  nonjudiccm —  The  Court.   It  is  very 
reasonable  that  he,  being  of  sufficient  ability,  should  contribute 
to  support  his  grandchild ;  but  he  is  not  compellable  to  do  it  by 
the  course  which  has  been  taken  in  the  present  case  z  the  child  sed  vidt  pott, 
resides  here  in  the  parish  of  St.  G.,  which  is  in  the  county  of  M.,  contra. 
and  therefore  the  contribution  must  be  here ;  but  the  paity  who 
is  to  pay  this  contribution  resides  in  the  county  of  S.     The  jus- 
tices of  the  peace  for  the  county  of  S*  may  make  an  order  in  this 
case,  and  thereby  cause  the  money  to  be  sent  from  thence  to  the 
parish  of  St,  G.,  but  the  Quarter  Sessions  of  M.  have  no  autho- 
rity in  this  case.     The  Court,  therefore,  ordered  the  defendant  to 
be  bound  over  to  appear  at  the  next  Quarter  Sessions  to  be  held 
for  the  county  of  M.,  and  upon  his  entering  into  recognizance  for 
this  purpose  he  Was  discharged* 

422.  Rex  v.  Humphries,  M.  T.  24  Car.  2  Sty.  Rep.  154.  —  The  Hie  luttldBi  tt 

•  Court  was  moved  to  quash  an  order  of  Sessions  made  at  D.  for  ^ewfotoi  rtuit 

•  parents  to  relieve  their  poor  children.     The  exception  taken  was,  ip^iJrtenance 
That  the  4S  Eliz.  c.  2.  appoints  that  the  justices  in  Sesuons  shall  and  cannot  de- 
set  the  rate  that  is  to  be  paid  for  their  maintenance,  which  the  jus-  legate  their 

authoritj. 
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The  justices 
cannot  remore 
poor  persons 
from  Uieir  own 
parish  to  that 
where  the  rela- 
tions lire  who 
are  to  maintain 
them. 


An  order  of 
maintenance 
must  be  made 
at  a  Quarter 
and  not  at  a 
General  Ses- 
sion. 

Vide  Pumal's 
casei,Sa]k.476. 
where  the  same 
point  is  deter- 
mined, and 
Rex  y.  Turner, 

An  order  of 
maintenance 
cannot  direct 
the  pauper  to 
be  sent  to  the 
person  on  whom 
It  is  made. 


tices  here  have  not  done,  but  have  transferred  their  authority  over 
to  other  justices  to  do  it,  which  they  cannot  do ;  and  so  the  order 
made  by  the  justices  is  not  good.  —  The  Court  said.  This  is  all 
one  as  if  an  arbitrator  should  arbitrate  another  to  make  the  arbi- 
trament, which  is  not  good ;  therefore  let  the  order  be  quashed* 

423.  Shermanbury  v.  Balney,  T.  T.  5  JV,  &  M.  Com.  279.  — 
A  poor  man  who  was  legally  settled  in  the  parish  of  B.,  married  a 
widow,  who  was,  at  that  time,  an  inhabitant  of  the  parish  of  S., 
and  had  three  children  living  by  her  first  husband,  all  of  whom 
were  under  the  age  of  seven  years,  and  maintained  by  the  parish 
of  jS.,  at  the  allowance  of  3^.  a  week.  Afler  this  marriage  the 
mother  and  the  three  children  were  sent  to  the  parish  of  J9., 
where  the  husband  was  settled.  The  justices  upon  complaint  of 
the  officers  of  the  parish  of  B.,  made  an  or^er  that  the  parishioners 
of  S.  should  continue  to  pay  the  3^.  a  week  towards  the  mainten- 
ance of  the  children ;  and,  on  appeal,  this  order  was  affirmed : 
But,  being  removed  into  the  Court  of  King's  Bench,  it  was  moved 
to  quash  it,  because  the  justices  of  B,  haa  no  power  to  make  an 
order  for  such  payment  towards  the  maintenance  of  the  children 
now  they  dwell  in  another  parish.  —  The  Court.  The  marriage 
of  the  mother  into  the  parish  of  B.  shall  not  settle  her  children 
there  unless  tliey  were  nurse  hhUdren,  for  such  must  go  with  the 
mother ;  but  it  was  doubted  whether  these  children,  being  under 
seven  years  of  age,  shall  be  reputed  to  be  nurse  children*  It  was 
then  objected,  that  it  did  not  appear  in  this  case  but  that  the 
father-in-law  was  of  sufficient  ability.  —  To  this  it  was  anawered 
by  G.  Eyre  J.  that  where  the  relations  are  obliged  to  maintain 
their  poor  friends,  such  poor  people  shall  not  be  removed  out  of 
their  own  parish,  where  they  are  settled,  unto  that  parish  where 
their  relations  live ;  for  by  that  means,  upon  the  death  of  such 
relations,  the  parish  where  they  lived  may  become  charged,  which 
ought  not  to  be ;  and  therefore  the  poor  person  shall  continue  in 
his  own  parish,  and  his  relations  shall  maintain  him  there.  —  £t 
PER  Curiam.  This  case  is  within  the  equity  of  the  statute  for 
the  relief  of  the  poor ;  and  there  is  no  reason  that  S.  should  be 
discharged  of  the  children  by  their  mother's  marriage. 

424.  Rex  v.  Charnock,  H.  T.  9  JV.  3.  Comb.  4.18.— The  defend- 
ant was  indicted  for  not  performing  an  order  of  Sessions  requir- 
ing him  to  relieve  and  maintain  his  son's  wife.  The  indictment 
being  removed  into  the  King's  Bench  was  quashed,  because  it 
stated  the  order  to  have  been  made  at  a  General  Session^  and  not 
at  a  Quarter  Session  ;  for  by  the  43  Eliz.c.  2.  §  ?•  the  justices  are 
only  empowered  to  make  an  order  in  this  case  at  their  General 
Quarter  Sessions  ;  and  they  may  hold  other  General  Sessions  than 
those  four  Quarter  Sessions,  which  they  are  required  to  hold  by 
the  statute  of  2  Hen.  Bst.l.c.^ 

5  Mod.  S29. 

425.  Rex  v.  Jones,  T.  T.  9  Ann.  Foley  53.  —  This  was  an  order 
for  the  grandmother  to  take  care  of  her  grandchildren  /  and  by 
the  order  the  grandchildren  were  sent  to  the  grandmother.  —  The 
WHOLE  Court  were  unanimous,  that  they  could  not  send  the 
grandchildren  to  the  grandmother ;  but  that  the  justices  ought  to 
have  made  a  rate  upon  the  grandmother  of  so  much  a  week.  — 
The  order  was  therefore  quashed. 
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426.  Rex  y.  Kemmon,  M,  T.   7G.  2.   MSS.  —  At  a  General  The  authority 
Qoarter  Sessions  or  the  peace  holden  at  S.,  upon  the  appeal  of  of  tlie  Sesaona 
the  churchwardens  and  overseers  of  G.,  in  the  county  of  S.,  an  **y  **^  ^^  ^!»- 
order  was'  made  against  J.  K,^  for  the  maintenance  of  his  son's  ^,i"ofmiin? 
wife.    This  order  was  removed  into  the  Court  of  King's  Bench,  tenance for  poor 
— Abney  contended,  that  the  Sessions  have,  b^  the  43  Eliz,  c.2.,  reUtions  is  on- 
an  original  jurisdiction  to  make  such  order,  it  must  have  been  gimd,-  but  they 
made  there,  and  cannot  come  to  them  by  way  of  appeal,  as  in  ™y  make  such 
this  case ;  and  for  this  irregularity,  the  order  is  a  mere  nullity. —  amcUof^er- 
Hardwicke  C.  J.     It  is  not  said  to  be  an  appeal  from  an  order ;  seen,  against 
it  is  a  loose  way  of  applying  to  the  Court ;  but  it  will  not  vitiate  the  reiathn  of 
the  order.  thepoorpenoa. 

Salk.  474. 476. 

III.  The  Form  of  the  Order  of  Maintenance. 

427*  Rex  V.  Jacob  Mendes  de  Breta,  M.  T,  IS  W,  S  Ld*  Raym*  The  pauper 
699. —  The  defendant  was  a  Jew,  whose  only  daughter  embraced  must  be  ad- 
Christianity  ;  whereupon  he  turned  her  out  of  his  housey  and  re-  ju(lged  to  be 
fused  her  the  least  maintenance.     Upon  which,  on  complaint  to  ^?^'  ^*^^ 
the  justices  at  the  General  Quarter  Sessions,  they,  reciting  that  changeable, 
she  was  the  daughter  of  the  defendant,  and  he  was  able  to  main- 
tain her,  made  an  order  upon  him  (he  being  very  rich)  to  allow 
her  90s.  per  months  under  the  penalty  of  12/.;  and  this  order 
they  founded  on  the  43  Eliz.  c.  2.  §  7>     And  now  it  was  quashed, 
because  the  justices  have  not  jurisdiction  to  make  such  an  order, 
it  not  being  within  the  statute ;  because  it  was  not  alleged  that  she 
was  poor,  or  likely  to  become  chargeable  to  the  parish,  (a) 

428.  Jenkins  case,  E.  T.   5  Ann.  2 Salk.  5S^— An  order  of  TopaytUlthe 
Sessions  was  made,  that  the  defendant  should  pay  2*.  weekly  to-  ^^^  shall 
wards  the  support  of  his  father,  till  that  Court  should  order  to  ^Sj^iJl^  *^ 
the  contrary ;  which  was  held  good,  because  it  was  indefiaite  and  o^r!'  ^  ^ 
no  set  time  limited :  and  if  an  estate  should  fall  to  the  pauper, 
application  might  be  made  to  the  justices ;  otherwise  if  a  time 

was  limited. 

429.  Rex  v.  Halifax^  H.  T.  12  Ann.  Poor's  Sett.  pi.  52. — An  An  order  on  a 
order  of  Sessions  was  made  for  the  father-in-law  to  pay  so  much  father^nrUm  to 
a  week  to  his  poor  daughter-in-law.     This  order  being  removed  maintain  his 
into  the  Court  of  King's  Bench,  King  objected,  that  it  is  not  stated  ^^*^^^^ 
in  the  order  that  the  father-in-law  was  of  sufficient  ability.  — Par-  |,g  -^  <Jf*uffi- 
KER  J.     This  order  must  be  quashed.     Every  body  is  supposed  cient  ability. 
primdjacie  to  be  of  ability  to  maintain  himself  and  family,  but  no  S.P.    Rex  v. 
farther.     Suppose  this  woman  had  had  three  husbands,  who  shall   I^unn,  postf 
contribute  then  ? — Powis  said,  the  last  huband's  father.  P^'  ^^' 

430.  jR^xv.  Trippingy   T.  T.  4  G.  1.    Finer,  424.  —  Justices  at  Persons  to  be 
the  Quarter  Sessions,  upon  complaint  of  the  overseers  that  T.  had  relieredmust 
left  his  wife,  and  that  she  was  become  poor  and  impotent,  and  ^'^^JjI^^P^ 
chargeable  to  the  parish,  and  that  R.  T.  her  father-in-law  was  ^^  SSh!  ^ 
of  sufficient  ability ;  upon  its  being  proved  that  R.  T.   was  of 

ability  to  relieve  her,  ordered  him  to  pay,  &c.  a-week.  This 
order  was  quashed  for  want  of  an  adjudication  that  she  was  charge- 
able; and  it  was  held,  that  an  adjudication  that  the  person  is 
become  chargeable  is  as  necessary  in  an  order  of  the  Quarter  Ses- 
sions as  in  an  order  of  justices. 

(a)  Sed  vide  S.  C.  pott^  pi.  440.  and  the  stat.  1  Ann.  c.  SO. 
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The  order  ntiftt  431.  Rex  V.  GuUey,  E.  T.  I  G.U  Fdev^^l. — Gi.n>E  moved 
•tete  that  flM  to  quaih  an  order  of  SesBions.  The  order  set  out,  that  one 
PJU'TP*'*^  ^  Mn  G.  was  in  a  poor  destitute  condition,  and  that  her  father  was 
vfteMetowork.  ^j^  ^^  maintain  her,  and  therefore  they  made  an  order  upon  bim 

to  allow  her  2s,  6d.  a  week  till  further  order.  -^  First  objection, 
The  time  was  uncertain  how  long  the  father  shall  pay  this.  —  Sed 
non  allocatur.     Second  objection,  It  did  not  appear  that  she 
was.  lame,  blind,  or  unable  to  work ;  so  that  though  she  was  in  a  de- 
stitute condition,  it  might  be  because  she  would  not  work.  -^Upon 
this  exception  the  Court  quashed  the  order  of  Sessions. 
TbmmiMtbe        43^.  Rex  v.  Littotty   E.  T.    5  G.  1.    SeH.  Poor,  111.— » Upon 
wm  a^adieedon  complaint  that  A.  was  deserted  and  impotent,  the  juatioes  ad- 
T*^  **te*"'*'  judged  and  awarded  the  father  to  pay  her  so  much  a  week.    It 
I  impo  nt.        ^^  objected,  that  there  was  no  adjudication  that  she  was  im- 
potent, only  in  the  complaining  part  of  the  order ;  and  the  order 
was  quashed. 
An  wrier  9i  433.  Rex  v.  Pennoyert  M.  T.  13  G.  1.  MSS.  —  Two  orders  of 

maintefiuioe  Sessions  were  made  upon  the  defendant  for  maintainteg  and  re- 
'^'t^''**oSr'  ^®^'"g  ^*®  daughter-in-law. — Verney  took  an  exception  to  the 
nKsomtoend-  framing  of  these  orders.  Ist,  The  statute  directs  under  what 
atioD ;  it  mutt  circumstances  alone  a  person  cah  be  entitled  to  this  kind  of  r^ef, 
obsenre  the  -  and  expressly  says,  that  the  person  must  be  **  poor,  old,  blind, 
words  of  the       tt  Jame,  or  impotent ;  and  that  the  person  ordered  to  relieve  be 

Ste  tow"  on  "  **^®»  *"^  ^'^'"K  *"^  ^^^  **""®  county."  These  fecte,  therefore, 
the  mainte^"^  ought  to  have  been  stated  in  the  adjudging  part  of  the  order,  and 
nance  is  to  con-  they  appear  to  be  set  out  by  way  of  recital.  2dly,  One  of  the 
tinue.  orders  is  by  way  of  recommendation  to  the  defendant  to  relieTe 

the  pauper,  and  is  indeed  on  that  account  no  order  at  all.    Sdly, 

The  other  order  is  also  ill,  because  it  appoints  the  defendant  to 

See  an/e,  pay  2s.  6d,  a  week,  without  saving  for  what  time  it  shall  oootinue ; 

pi.  428.  which  is  uncertain,  and  therefore  void.  —  A  role  was  granted  to 

show  cause ;  and  no  cause  being  shown,  both  the  ofders  were 
quashed. 
An  order  of  434?.  Rex  V.  Woodford^    E.  T.    20  G.  2.    AfSS. —  The  order 

"*hitettMice  Stated,  That  the  pauper  was  not  able  to  get  her  whole  livelihood, 
tibe  peraoQ  *"^  ordered  her  grandmother  to  pay,  Arc.  Objection,  That  by  this 

charged  is  with-  Order  the  pauper  does  not  appear  an  object  of  the  Sessions'  joris- 
inthejuriadic-  diction;  for  the  act  requires  that  she  should  be  impotent,  and 
tumor  the  Sei-  accordingly  enumerates  several  species  of  impotency;  but  the 
*i^"^  present  pauper  does  not  come  within  the  description  of  any  of 

them.     A  second  objection  was,  That  it  does  not  appear  that  die 
grandmother  lived  in  the  same  county*  —  The  Court  took  no 
notice  of  the  first  objection,  but  said,  the  first  order  does  not 
state  that  the  persons  on  whom,  dec.  lived  within  their  juriidic- 
8w  <be  t&K  of   tion ;  and  it  is  a  general  ru)e,  that  where  an  act  of  parliaaMOt 
^u^iS^'     gives  a  jurisdiction,  the  justices  ought  to  show  the  persons  Co  fce 
^""'      within  the  jurisdiction  which  they  have  exercised  over  hin:  and 
though  the  second  order  (that  is,  of  Sessions)  recites  tlHit  they 
were  then  living  within  their  jurisdiction  (being  present  in  Covrt), 
yet  that  will  not  help  the  first,  if  it  be  insomdent :  We  cmaui 
determine  the  points  of  law,  unless  the  order  cornea  properly  be- 
fore us ;  and  it  is  impossible  to  confirm  the  first  order  by  codmcK* 
ing  it  with  the  second,  when  that  first  appears  bad  in  form. 
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IV.  IVkat  Relations  are  chargeaUe. 

435.  Draper  V.  Glenfield,  M.  T.  7  Car.  I.  ^  Bulst.  S^.  — The   Kmytmdmo^ 
grandmother  being  a  person  of  sufficient  ability,  had  a  poor  grand"  ^^t  bcuig  of 
child  relieved  by  the  parish,  and  the  grandmother  married  with  ■uffident  «bai» 
the  plaintiff  D.    The  question  was,  Whether  D.  should  be  taken  to  SiintodntMS 
be  a  grandfather  within  the  meaning  of  the  statute,  and  so  liable  grunddutdtunA 
to  give  mamtenance  to  the  child,  he  having  married  the  grand-  afterwards  mar^ 
mother,   who  was  before  a  person  of  cood  ability?—  fi  was  rie»,herht»- 
resolved  there  by  them,   that  he  should  not  be  accounted  a  ^f ''"S^ 
grandfather  within  the  statute,   for  that  the    wife,    after    her  ^ntma««, 
marriage,  hath  no  ability  at  all,  the  husband  having  all  given 

unto  him  by  the  law  by  his  intermarriage  with  her;  and  the 
husband  is  not  a  grandfather,  neither  within  the  words  nor  yet 
within  the  meaning  of  the  statute  for  the  purpose  of  bemg 
charged  in  this  case.  —  But  Croke  J.  said,  it  is  either  reasonable 
to  charge  him  or  not,  upon  this  difference,  where  the  grand- 
mother with  whom  he  intermarried  was  of  good  ability,  and  where 
not,  at  the  time  of  the  marriage ;  if  she  was  then  of  ability,  it  is 
then  good  reason  that  the  husband  should  be  charged,  but  not 
otherwise. 

436.  The  Citu  of  Westminster  v.    Gerrard,  M.  V.   7  Car.  I.   A  husband  wlw 
2  Bulst.  346.  —  On  a  complaint  being  made  against  one  E.  G.,  """I'f/lJ**^ 
who  had  married  the  grandmother,  who  ought  to  have  contributed  ^J^Lfcai     ndor 
towards  the  maintenance  of  her  grandchild,  as  a  grandmother  relatioa  aadl 
within  the  meaning  of  the  43  £/iz.  c.2.  §7*,  the  matter  was  re-  raceivaanca- 
ferred  to  the  decision  of  Whitelocke  and  Crokb  Js.  and  they  tit«  with  bar  in 
were  of  opinion,  that  if  such  a  husband  had  an  estate  in  mar-  ^*fr*f|p».**^ 
riage  with  the  grandmother,  he  shall,  in  respect  of  this  estate,       T^^**" 
be  charged,  and  is  bound  to  contribute  towards  the  relief  and  ^^ 
maintenance  of  the  grandchild ;  but  not  if  he  had  not  any  estate 

nor  advancement  by  his  marriage  with  her.  (a) 

437.  Gerrard's  case,  H.T.  7  Car.  I.  SBi/fc/.  347. —This  ques-  Tbehuibandof 
tion  was  removed  into  the  Court  of  King's  Bench,  where  the  facts  *  grandmother, 
of  the  case  were  agreed  to  be  as  follow:  —  E.  G.  had  married  one  *!r?If^!!^^ 
A.  S.f  the  grandmother  of  A.  5.,  she  being  a  poor  widow,  with  ^J^^UdMui! 
whom  he  had  no  means  nor  any  advancement  at  all :  G.,  the  hus-  try  of  his  wift^ 
band,  had  also  but  very  small   means:    but  they  having  been  it  not  bound  to 
married  for  the  space  of  18  or  19  years,  by  the  industry  of  the  nwuntain  her 
husband,  and  good  housewifery  of  the  wife,  G.  was  now  become  Cli"^**^^* ""' 
a  man  of  ability.     The  question,  upon  the  statute  of  46  EHz,  c.2.  woman  of^uffi- 
was,  Whether  he  being  the  grandfather»in4a'0)i  by  having  married  dentabilky  at 
the  grandmother^  who  had  no  means  at  the  time  of  the  marriage,  the  tim«  or  the 
shall  be  by  law  bound  to  maintain  the  grandchild  of  his  wife?—  intermarriage; 
Croke  J.     Clearly  not.     It  is  clear,  that  the  grandmother  or  the  JPi"*^^  V^^ 

frandfather,  having  means,  shall  be  bound  to  keep  the  child;  char«d^d^« 

ut  if  they  have  no  means,  then  they  shall  not :  also,  if  the  grand-  the  lift  of  bia 

mother  hath  no  means,  and  she  afterwards  marries  with  one  that  wife, 

hath  means,  he  shall  not  here  be  charged  with  keeping  of  the  S.  C.  Fole3r,4S. 
child.     But  if  the  husband  hath  sufficient  means  with  the  grand- 
mother in  marriage,  then  he  shall  be  charged  with  the  keeping  of 

(a)  HoU,  C.  J.  in  tlie  case  of  Rei  t>.  yet  the  statute  was  construed  by  equity 

Barney,  Comb.  405.  said,  tliat  in  Ger~  that  he  was  a  grindfatlicr  within  the 

rartfs  case,  who  married  the  grand-  statute.     See  also  Waltham  v,  Spailces, 

motlier  of  a  poor  person,  although  she  fxist,  pl.4S9. 
died,  and  so  tlie  relation  was  determined, 
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the  child  during  the  life  of  the  grandmother,  his  wife ;  for  if  the 
wife  die,  the  husband  shall  not  be  charged  after  her  death :  also, 
if  land  descend  and  come  to  such  a  grandmother  after  her  mar- 
riage, and  the  husband  hath  this  in  her  right,  the  husband  shall 
be  bound  to  keep  the  child.  In  the  present  case,  tlie  grand- 
mother, at  the  time  of  the  marriage,  had  nothing,  and,  therefore, 
cannot  be  charged  with  keeping  the  child :  also,  if  the  husband 
after  ^.^rriage  come  to  be  of  ability,  he  shall  not  be  chareed. 
The  reason  why  the  husband  shall  be  charged  to  keep  the  child 
when  he  marries  the  grandmother,  being  of  ability,  is,  because 
by  the  marriage  he  hath  acquired  and  got  the  means  which  the 
grandmother  had,  out  of  which  means  the  child  is  to  be  main- 
tained ;  and  so  transit  cum  onere^  he  must  take  his  wife  with  this 
charge  and  burthen :  but  there  is  no  reason  in  law  to  charge  the 
husband  in  this  principal  case,  because  he  had  no  means  at  all 
with  her  in  marriage  ;  and  where  the  grandmother  is  unable  and 
marries  with  a  man  of  ability,  he  is  not  to  be  charged. —  Whit- 
LOCKE  J.  The  justices  of  peace  have  done  well  in  making  this 
order  against  the  grandfather,  he  being  now  become  a  man  of 
ability,  and  that  by  the  care  and  industry  of  his  wife  ;  he  added 
also,  that  if  he  had  been  at  Sessions  with  them,  he  would  have 
made  the  same  order.  —  Cboke  J.  was  clearly  against  him  ia 
this. 

438.  Cusiodes  v.  Julies,  T.  T.  3  Car.  2.  Styles,  283.  —  Bsbnard 
moved  to  discharge  an  order  of  Sessions  made  against  a  feme 
covert  to  keep  a  grandchild  of  hers,  because  tijeme  covert  was  not 
bound  by  such  an  order.  —  Rolle  C.  J.  answered,  that  her  hus- 
band is  bound  to  maintain  his  wife*s  grandchild,  by  the  statute 
ASEliz.  C.2.  §?•;  but  the  wife  only  who  is  covert,  and  not  the 
husband,  being  charged  by  the  order,  therefore  let  the  order  be 
quashed,  (a) 

439.  Waltham  v.  Sparkes,  M.  T.  SfV.Sf  M.  Skin.  566.  —  Obli- 
tiiepvrishof  A.  ggtion,  with  condition  to  save  the  parish  of  S.  harmless  from  G- 
JMSHiffe^d  ^^^  ^^^®  ^"^  children.  Joseph  the  son  of  G.  born  at  the  time  the 
children,  one  of  obligation  was  entered  into,  had  a  wife  and  children,  whom  be 
wUcb,  born  at  could  not  maintain,  and  the  parish,  by  a  justice's  order,  was  di- 
the  time  the  rected  to  allow  two  shillings  per  week  to  «/.  for  the  mainte- 
bondwasenter-  nance  of  him  and  his  family.  Action  was  brought  upon  this 
Md°i^n'^te'  bond,  and  the  condition  was  held  to  be  broken ;  for  though  it 
to  maintain  his  ^^^^  "^^  extend  to  the  grandchildren  of  G.,  become  chargeable, 
chadnm,  the  yet  their  father  «/.,  who  is  by  nature  bound  to  maintain  them, 
bond  is  forfeit-  being  unable  to  do  so,  he  is  in  that  respect  impotent,  and  charge- 
«d.  S.(^Comb.  njjjg  iQ  the  parish,  and  he  is  within  the  express  words  of  the  con- 
Sett.  210      '      dition.     And  it  was  held,  that  all  the  children  of  G.,  though  bom 

after  the  obligation  was  entered  into,  would  be  witiiin  the  mean- 
ing of  the  condition  ;  the  intent  of  which  was,  to  secure  tlie  parish 


cannot  be  or- 
dered to  keep  • 
her  grandchUd, 


Bond  to  save 


(a)  Sir  W.  Blackslone  has  adopted 
the  law  of  these  cases.  <*  By  the  inter- 
pretation,*' says  he,  **  which  the  Courts 
**  of  Law  have  made  on  the  statute  of 
*'  43£lis.  C.2.  and  5G.  1.  c8.,if  a 
"  mother  or  a  grandmother  marries 
"  again,  and  was  before  such  second 
'*  marriage  of  sufficient  ability  to  keep 


'*  the  child,  the  husband  shall  be  charged 
*'  to  maintain  it ;  for  this  being  a  deU 
"  of  her*s  when  single,  shall,  likeotberiy 
"  extend  to  charge  the  husband ;  but 
**  at  her  death,  the  relation  being  dis- 
**  solved,  the  husband  is  under  no 
"  fartlier  obligation.*'  1  Black.  000- 
448,  449. 
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from  any  cxpence    or    damage   by  means   of  the   settlement 
of  G.  (a) 

440.  Rex  V.  Jacob  Mendes  de  Breia^  Af.  T.  13  W.  3.  SLd.  Ray.  A  Jew,  wlw 
699.  —  The  defendant  being  a  Jemy  had  an  only  daughter,  who  ^>  turned  his 
was  converted  from  Judawm  and  embraced  Christianity;  where-  ^«*>jercmt€f 

Xn  the  defendant  turned  her  out  of  his  doors,  and  refused  to  bnSnff^cSfitl 
w  her  any  maintenance.    On  complaint  made  to  the  Quarter  /i^i^fiaiiot 
Sessions,  the  justices,  reciting  that  she  was  the  daughter  of  the  compellable  by 
defendant,  and  that  he  was  a  man  able  to  maintain  her,  made  an  ^^  £!»•  c.s.  to 
order,  founded  on  the  ifSEliz.  c.2.  §  7.  that  the  defendant  (being  n»in*«Jn  her. 
very  rich)  should  allow  her  20s.  a  month  for  her  muntenance,    ,    . 
under  the  penalty   of  SO/.;  but  it  not  being  therein  alleged 
that  she   was  poor,   the   or^r   was  quashed.     In  a  commen- 
tary, however,  upon  this  case  it  is  said  (6),  that  on  her  application  (b)  i  BUc 
for  relief  it  was  held,  she  was  entitled  to  none.    But  this  case  is  Com.  449. 
now  provided  for  by  the  legislature,  (c) 

441.  Budwath  v.  Dumph,  H.  T.  5  Ann.  Salk.  123.  — An  order  An  order  cm-: 
was  made  on  the  parish  of  J5.  for  the  maintenance  of  a  bastard  Jjj*  be  made  for 
child  born  in  the  township  of  D.  On  being  removed  into  the  nx^dtlbai- 
Court  of  King's  Bench,  it  was  held,  that  the  clause  in  the  statute  tard, 

13  &  14  C  2.  c.  12.  which  provides,  that  distant  townships  of  large  S.  C.  Sett.  & 

parishes  in  the  northern  counties  shall  respectively  provide  ror  1^™*  ^^7. 

their  poor  under  the  penalty  mentioned  in  ^SEliz.c.2.  must  be  See2Bul8t,346. 
understood  with  respect  to  the  maintenance  of  poor  and  impotent 
persons,  and  not  with  respect  to  bastards,  who  are  provided  for 
by  other  statutes.  But  if  a  bastard  be  grown  up,  ana  by  accident 
grow  impotent,  he  may  be  rdieved  as  a  poor  person  within  that 
statute. 

442.  Res:  V.Davison,  H.T.  SAnn.  11  Mo</.  268.— Two  justices  AhuOandcuk. 
made  an  order  upon  Z).,  directing  him  to  pay  so  much  a  week  for  °^*  **®  ordered 
the  maintenance  of  his  wife  and  family.    On  a  motion  to  quash  ^a"" 

this  order  for  want  of  jurisdiction  of  the  justices  in  this  case,  it  2  Bulst.  344. 

being   alimony,    and  belonging  to  the  Spiritual   Court.  —  The  Stiles,  154. 

Court  said,  til  at  the  justices  have  no  jurisdiction  in  this  case;  Comb.  418. 
but  this  is  not  alimony.     If  a  man  run  away  from  his  family,  he 
may  be  punished  as  a  rogue  and  a  sturdy  beggar ;  but  while  he 
continues  resident  he  cannot  be  charged  in  this  manner  :  and  the 
order  was  quashed. 

443.  Rex  y.  Clenfhanty   T.T.  9  Ann.  Foley,  29*  —  King  moved  Khutbandcaxk- 
to  quash  an  order  which  was  made  for  one  B^  to  provide  for  and  not  be  ordered 
maintain  one  A'  W,,  because  he  was  her  father-in-law,  the  mother  ^  maintdn  hia 
being  dead.  —  Parker  C.  J.  I  am  afraid,  if  we  extend  this  to  a  ^Xd^'" 
father-in-law  that  has  a  portion,  it  will  also  extend  to  one  that  has  of  his  wife.     '- 
nothing  with  his  wife.  —  The  whole  Court* were  of  opinion.  Comb.  405.    . 
that  the  husband  ought  to  provide  for  the  daughter-in-law  during 

(a)  In  this  case  it  is  said  by  Holt  39£Ux.  c.  3.  did  only  enact,  Uiat  pth- 

C.  J.  tliat  the  word  children  in  the  sta-  r«9t/j  and  cAi^ivn  should  mutually  main- 

tute   of  43£iiz.  c.2.  §7.  extends  to  tain   each   other,    tliis  statute  43£liz. 

grantkhildren,  because  tlicre  is  the  same  enlarging   this  branch,   extends  it  to 

natural  affection  ;  but  no  case  has  oc-  gran^athcrs  and  grandmothen,  but  doth 

curred  in    which  the  same  has  been  not  specify  grandchildren^  &c.  &c.  &c. 
judicially   determined:    and,   perhaps,         (c)  It  appears  by  the  Journals  of  the 

says   Dr.  Bum,  there  may  be  some  House  of  Commons  of  the  18th  Febru- 

doubt  as  to  this  point ;  natural  affection  ary  and  the  12th  March  1701,  that  this 

descends  more  strongly  than  it  ascends ;  case  was  the  occasion  of  passing  the 

and  it  is  observable,  that  whereas  the  statute  of  1  Ann.  st.  I.  c.^. 
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Th»  husband 
shsll  maintain 
hit  vtfe*t  ckih 
dren  during 
her  life. 


If  Uie  father  tfl 
living,  ana  un- 
able, the  grand- 
fiither  is  charge- 
able. 

A  man  is  not 
bound  to  main- 
tain hia  son's 
widow. 
&  C.  10  Mod. 
321. 


A  son-m-/riH>  is 
not  obliged  to 
maintain  his 
mother- m-Utw. 
S.C.  303. 
Foley,  5S. 

(b)  See  Stone  v. 
Carr,  pojf, 
pi.  454. 


A  person  fs  not 
obliged  to 
maintain  his 
wife*t  mother, 
even  in  the  lUb- 
tlxrie  of  bis 
wife. 

S.  C.  Set.  & 
Rem.  91. 
Sec  the  case  of 
.  Billingsley  v. 
Critchet, 
1  Brown's  Cas. 

A  man  is  not 
bound  to  main- 
tain his  daugh- 


the  wife's  life  in  the  right  of  his  wife;  but  that  when  the  wife  dies, 
the  relation  is  dissolved,  and  he  is  not  by  any  means  obliged  to 
provide  for  the  daughter-in-law  after  her  death;  this  case,  there- 
fore, is  not  within  the  statute  of  43  EUz.  c.2. —  Order  quashed. 

444.  Rex  v.  St.  Botolph%  Aldgaie,  E.T.  10  Atm.  Foley ^  ¥L  — 
The  single  question  was.  Whether  the  husband  of  a^/sfne-covfrf 
shall  be  chargeable  by  4S  £/f&  to  maintain  her  cbilii^en  by  her 
first  husband  ?  -^  And  it  was  ebsolved,  he  was,  during  the  wife's 
life,  in  her  right ;  but  not  after ;  and  therefore  the  order  taktf 
care  to  set  out  that  the  wife  is  alive. 

445.  Rex  v.  Joyce^  M,  T.  6  Ann*  Vin,  tit.  Poor^  423*  —  An 
order,  that  the  grandfkther  should  keep  the  grandchild,  the  fiuher 
being  living  but  unable  to  do  it ;  jind  also  to  pay  so  mudi  more 
money  for  the  time  past,  while  he  was  chargeable,  as  well  as  for 
the  time  to  come,  was  confirmed. 

446.  Rex  V.  Dunn,  H.  T.  12  Ann.  MSS.  —  An  order  of  Ses- 
sions was  made,  that  the  defendant  should  maintain  his  son's  widow, 
her  husband,  his  son,  being  dead.  The  order  being  removed  into 
the  King's  Bench.  Chapple  took  an  exception  that,  by  the  death 
of  the  son,  the  relation  which  she  bore  to  the  father  ceased :  and 
although  tJie  order  was  (juashed,  because  it  was  not  set  forth  that 
the  father  was  of  sufficient  ability,  yet  the  Court  seemed  to 
allow  this  exception  good. 

447.  Rex  V.  Munden, (a)  T.  T.  5  G.l.  Sir.  190.  —  Order, leciting 
that  M.  had  a  good  fortune  with  his  wife,  and  that  his  moiAer-rn- 
Iwu}  was  poor,  therefore  he  is  ordered  to  provide  for  her.» 
Pratt  C.  J.  The  cases  which  have  hitherto  been  before  the  Court 
were  either  where  the  Judges  were  divided,  or  where  the  matter 
did  not  come  directly  in  question,  or  was  only  a  case  at  a  judge's 
chamber.  It  never  came  judicially  before  the  whole  Court  till 
now.  And  as  it  is  re«  integral  on  consideration  we  are  all  of  opi- 
nion, that  the  son-in-laxo  is  not  bound  either  within  the  words  or 
intent  of  the  statute,  which  provides  only  for  natural  parents.  By 
the  law  of  nature,  a  man  was  bound  to  take  care  of  his  own  father 
and  mother.  But  there  being  no  temporal  obligation  to  enforce 
that  law  of  nature,  it  was  found  necessary  to  establish  it  by  act  of 
parliament,  and  that  can  be  extended  no  farther  than  the  law  of 
nature  went  before,  and  the  law  of  nature  does  not  reach  to  this 
case.  —  Order  quashed,  {b) 

448*  Rex  y.  Mundaj^,  T.T.  5  G.l.  Fort.  SOS. — An  order  was 
made  upon  him  and  his  wife  to  maintain  his  wife's  mother.  It  ap- 
peared by  the  order  that  he  had  considerable  eflFects  with  his  wife, 
and  that  her  mother  fell  into  poverty  after  their  marriage.  —  Pbi 
Curiam  :  The  osder  must  be  quashed,  for  the  son-in-law  is  iioc 
within  the  act  of  parliament;  and  the  wife  cannot  be  of  ability, 
because  her  estate  is  a  gifl  to  the  husband,  and  he  is  a  purckMser 
for  a  valuable  consideration.  And  the  Court  observed,  that  it 
would  be  inconvenient  if  the  wife  should  have  children  by  a  for- 
mer husband. 

in  Ch.  208. 

449.  Rex  v.  Benoire,  M.  T.  IS  G.l.  MjSS.—  Vernby  obtained 
a  rule  to  show  cause  why  an  order  of  Sessions  made  on  the  defend- 

(&)  Thii  case  was  recognized  as  law  by  AVnyon  C  J.  in  Tubb  v.  HaimD* 
jwst,  pi,  452. 
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ant  for  the  maintenance  of  his  daughter-in-law,  ihould  not  be  tcr.in-Uir. 
quashed.    The  exception  was,  That  a  daughter-in-law,  is  not  such   d*  C  9Ld. 
a  relation  as  is  within  the  43  JSliz.  c.  2.  §  7.,  for  there  is  no  relation  ?2lJ15^  eg. 
in  blood  between  them,  nor  any  obligation  upon  him  by  nature  to  ^^ 

relieve  her ;  and  he  cited  Rex  v.  Munda^t  where  it  was  held,  that 
a  son»in4atv  was  not  bound  to  relieve  his  mother-in-law,  which,  he 
said,  was  stronger  than  the  present  case.— In  the  following  Term 
the  order  was  quashed,  no  cause  being  shown. 

450.  Rex  V.  Kempson^  M.  T.  7  G.  2.   Editor**  MSS.  —  At  jhe  statute  of 
the  General  Quarter  Session  of  the  peace  upon  the  complaint  of  4s£lii.'c.s.$7. 
the  parish  of  G.  against  J.  AT.,  the  fact  appeared  to  be  as  follows  :  ©"^y  extends  to 
In  the  month  of  July  1727,   S.  K.  the  younger  was  married  to  J*?""'^*j'^ 
JB.  G.,  and  in  a  few  days  afterwards  went  away  from  her,  and  tortfiiIiwu"m 
never  returned  to  or  cohabited  with  her.     In  October  1729,  a  sen-  law;  and  there- 
tence  of  divorce  d  mensd  et  thoro  was  obtained,  which  sentence  was  fore  a  father  is 
produced  and  read  in  evidence  at  the  Sessions.     About  six  weeks  not  bound  to 
since  the  said  JB.  was  delivered  of  a  child,  and  no  access  to  her  m«»J>t»"n  •*» 
husband  was  proved  from  the  time  of  the  divorce.     She  is  now  ^^  q^  g^ 
become  poor  and  chargeable  to  the  parish  of  G.,  who  have  ap-   cas.  ssa 
pealed  to  this  Court  for  an  order  on  the  said  S*  K.  the  elder,   Barnard.  S29. 
Jather  o^the  said  5.  K,  the  younger,  who  is  still  living  and  able  to  ^*«  2Str.  955. 
provide  for  her,  to  contribute  towards  the  maintenance  of  his  son's 
wife  E,  K.,  under  the  statute  43  Eliz.  c.  2.  (  7* ;  he  the  said  S,  K. 
the  elder  appearing  to  be  of  good  ability.  It  is  therefore  ordered 
by  the  Court,  that  the  said  S.  K,  thr>  elder  do  and  shall  pay 
Is.    weekly   and    every    week    unto    his  said    daughter-in-law, 
E.  K,,  towards  her  relief  and  maintenance,  and  continue  such  pay- 
ment till  further  orders.  •—  Lord  HARDWicitE  C.  J.  I  am  of  opi- 
nion, that  a  father  cannot  be  ordered  to  maintain  his  son's  wife,  for 
the  relation  is  not  such  as  makes  him  liable  to  the  charge:  had  the 
order  been  made  upon  the  husband  to  relieve  his  wife,  it  would 
have  been  binding  on  him,  but  cannot  affect  the  husband's  father. 
In  Dunne*s  case  (a),  an  order  was  made  on  a  father  to  maintain  a  (a)2tntepL446» 
son's  tvidow,  and  an  exception  was  taken  to  it  by  my  -brother 
Ch APPLE,  that  by  the  death  of  the  son  the  relation  she  bore  to 
the  ikther  ceased ;  but  this  order  was  quashed,  because  it  did  not 
appear  that  the  father  was  of  sufficient  ability.    In  Rex  v.  Mun- 
day  (b)y  however,  the  Court  were  clearly  of  opinion,  that  a  son  is  (6}^ii/e,pl.448. 
not  liable  to  maintain  his  wife's  mother ;  thougn  in  that  case  it  was 
argued  in  favour  of  the  order,  that  by  the  law  of  nature  a  father 
ought  to  maintain  his  son's  wife ;  but  there  beinc^  no  law  in  force 
to  second  the  law  of  nature,  the  43  Eliz.  was  made  to  carry  it  into 
execution ;  yet  the  Court  then  over-ruled  it,  and  I  am  very  well 
satisfied  with  the  authority  of  that  case.  For  this  exception,  there- 
fore, I  think  this  order  must  be  quashed,  and  that  the  statute  only 
extends  to  natural  relations.  ^-  Paoe  and  Probyn  Js.  agreed.  -* 
Lee  J.  No  direct  opinion  is  given  in  the  case  in  Kehle  ;  and  in 
Munday's  case  it  appeared  upon  the  special  state  of  the  order, 
that  he  had  a  good  fortune  with  his  wife,  and  therefore  it  was  in- 
sisted that  it  was  in  nature  of  a  debt  due  to  the  wife's  mother ;  bcrt 
the  Court  clearly  held,  notwithstanding  this  fortune  which  the  son 
had  with  his  yv'iic,  that  the  statute  only  extended  to  natural  rela- 
tions.— The  rule,  therefore,  for  quashing  the  order  was  made  abso- 
lute. 
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The/ather-m-  451.  Case  of  Woodford  and  LiUmm^  20  G.  2.  MSB.  — J.  JL 
law  of  a  Vf^^  the  father-ia-law  of  the  pauper  was  charged  with  her  maintenmce; 
^  ^t^^^^  ^  ^^^  ^®  justices  gave  this  reason,  because  he  had  a  great  fortune 
See  tfie  case  of  ^^^  ^**  ^^^®>  ^^^  pauper's  mother.  —  The  Court  :  It  was  deter- 
Bniingsley  v.  mined  upon  this  act  in  Rex  v.  Munday  (a),  that  the  words  '*  father 
Critcbet,  in  «  and  mother"  mean  such  as  are  so  in  blood,  and  that  even  these 
]78S,Brown*s  relations  are  not  chargeable  in  all  instances,  but  that  they  must 
^^""268^**°"  ^®  ®"^^  ^  ^^^  ®^  sufficient  ability.  But  this  is  a  case  where  the 
r*w  1  44  ™other  is  not  of  sufficient  ability,  being  married  at  the  time  of  the 
{a)jlHte,p ,      .  ^gnjgu J .  jijjjI  ^i^js  demand  is  not  a  charge  upon  the  esiate^  but 

upon  the  person  in  respect  of  the  estate  ;  and  if  they  are  not  of 
ability  at  the  time  when  the  demand  arises,  they  are  not  charge- 
able by  this  act.  The  present  case  is  exactly  the  same  with  that 
of  Rex  V.  Munday;  so  that  we  are  of  opinion,  that  the  father-in- 
law  is  not  liable  in  respect  of  any  estate  which  he  had  with  his 
wife 
A  ktuband  is  4.52.  Tubb  V.  Harrison  (b),  M.  T.  SI  G.  3.  4  T.  jR.  1 18.  —  This 

not  bound  to  y^^  ^^  action  of  covenant;  in  which  the  defendants,  who  were 
^^^hiidby  ^^'^^^  ^^^  ®®"»  ^^^^  reciting  that  differences  had  arisen  between 
a  former  husi.  ^he  SOU  and  his  wife,  and  that  they  had  agreed  to  live  separate, 
tiand.  covenanted  to,  the  plaintiffs  to  pay  the  wife  an  annuity  of  501.  a 

(6)  See  Stone  v,  y^^r,  and  to  pay  all  the  debts  contracted  by  her  which  her  hus' 
Carr,  jmsi,  band  toas  by  lavo  liable  to  pay.    The  breaches  assigned  were, 

pi.  454.  amongst  others,  that  the  wife  had  then  contracted  a  debt  of  56/. 

I65.  9d,  to  «/.  B.y  for  necessary  board  and  lodging,    and  other 

necessaries,  and  for  money  paid  and  laid  out  for  necessaries  for 

Mrs.  H.  and  her  infant  son  by  ajbrmer  husband,  at  her  request. 

On  the  trial  of  this  cause  before  Kenyon,  it  was  agreed  that  the 

plaintiffs  should  take  a  verdict  for  1501.;  and  that  it  should  be 

referred  to  an  arbitrator  to  take  an  account  of  the  particulars  of 

the  several  demands,  so  that  the  same  might  be  stated  to  the 

Court,  subject  to  their  opinion  and  direction  on  the  construction 

of  the  covenant  in  the  deed  of  separation  whereon  the  action  was 

brought.     The  account  being  now  delivered  in,  it  appeared  that 

several  of  the  items  were  for  the  maintenance  of  her  infant  son  by 

a  former  husband.  —  Kenyon  C.  J.  said,  that  he  had  seen  a  copy 

of  the  order  in  Rex  v.  Munday,  taken  from  the  records  of  tJie 

Court,  by  which  it  clearly  appeared,  that  the  wife  tvas  aUve  (c) 

when  the  order  was  made.     The  Court  in  that  case  reversed  the 

order  of  maintenance,  on  the  ground  that  the  statute  of  43  Eliz. 

c.  2.  §  7«  onl V  extends  to  natural  relations.     Therefore,   on  the 

authority  of  that  case  (d),  we  are  of  opinion,  that  the  husband  is 

not  liable  for  the  expences  of  maintaining  the  wife's  child  by  the 

former  husband ;  ana,  consequently,  that  those  articles  in  the  ac* 

count  must  be  disallowed. 

One  who  mar-        453.  Coojjery.  Martin,  T.  T.  43  G.  3.  4  East,76.  —  Assumpsit 

Juw* ^"hld '      ^^^  meat,  drink,  washing,  lodging,  and  other  necessaries  provided 

by'her  former"   ^Y  ^^®  plaintiff  for  the  defendant  for  seven  years  before,  for  which 

husband,  is  not   the  defendant  afterwards  promised  to  pay  him  so  much.     At  the 

bound  to  main,  trial  before  Grose  J.,  the  case  appeared  to  be  as  follows :  The 

tain  such  chil-     defendant  was  the  son  of  the  plaintiff's  wife  by  a  former  husbaady 

(c)  And  so  it  appears  by  the  report  of    v,    Benoire,    anlCt  pi.  449.    was  siv 
the  same  case  in  Fort.  303.  jinie,y\ ,44S,     quashed   on   the  authority  of  Kcx  fw 
(</)  The  order  of  maintenance  in  Rex     Munday,  ante,  pi.  448. 
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and  he  and  three  other  children  of  the  former  marriage  were  drtn,  though 
maintained  by  the  plaintiff  for  several  years  during  their  minority;  theywwamain- 
and  after  the  defendant  came  of  age,  and  a  demand  was  made  |^J^^|^ 
upon  him  by  the  plaintiff  for  the  expences  of  his  maintenance,  ,^  ZaaadT 
the  defendant  promised  to  pay  it.     The  situation  of  (he  family  mani^gv,  wiieii 
was  this  :  the  defendant's  father  died  insolvent,  and  the  plaintiff  her  lecoiid  bni- 
did  not  appear  to  have  any  substance  ol^is  own,  having  been  band  acquired 
obliged  to  sell  a  small  estate,  which  he  had  at  the  time  of  his  ^^^^|^[[°1Jhere 
marriage,  to  satisfy  certain  creditors  to  whom  his  wife  had  bound  ^^^^  j^^ 
herself  for  her  former  husband's  debts.     But  she  had  a  freehold  second  husband 
estate  of  about  10(V.  fer  annum  clear  value,  with  a  house  upon  it,  mm'ntahi  such 
in  which  she  and  her  children  were  living  when  she  married  the  children,  it  Is  a 
plaintiff,  and  in  which  they  all  continued  to  reside  for  some  years,  ^^  insider- 
till  the  defendant  lefl  them,  when  about  the  age  of  19.    This  mite  by  them**" 
estate  of  her's,  and  the  fortune  of  the  defendant  and  the  rest  of  when  they  come 
her  children,  came  to  them  by  the  will  of  her  uncle.    It  appeared  of  age  to  repay 
that  the  plaintiff  had  brought  up  the  children,  and  given  them  J}j®.®*P*?**  ^ 
boarding  in  a  manner  suitable  to  their  expectations,  but  beyond  ^^^  mainte- 
what  could  have  been  expected  of  him,  upon  a  supposition  that  tiygjy .  espeS. 
no  provision  was  made  for  them  out  of  which  he  might  thereafter  ally  where  the 
be  reimbursed  when  they  came  of  age.     A  sister  of  the  defendant,  second  husband 
who  still  lived  in  the  plaintiff's  family,  proved  that  in  a  conver-  ^m  •  n»n  of 
sation  with  the  defendant,  in  which  she  had  mentioned  her  own  J^^^^?* 
intention  of  paying  for  her  board,  the  defendant  said  that  he  had  a  compel** 
should  have  paid  the  plaintiff  but  for  his  eldest  brother,  who  had  tent  provisbn 
advised  him  not  to  do  so.     The  plaintiff's  claim  was  at  the  rate  of  to  receive  when 
21/.  a  year,  board,  washing,  and  lodging,  for  five  years  and  up-  they  came  of 
wards.     The  learned  judge  left  it  to  the  jury,  Whether  the  plain-  ^^„^|JJJ^ 
tiff  had  supplied  the  defendant  with  more  than  his  state  and  con-  for  them°in  the 
dition  required  ?  that  if  he  had  not,  or  to  the  extent  at  least  that  mean  time,  and 
was  necessary  and  proper,  it  was  a  meritorious  consideration  to  he  made  no  ap- 
support  the  promise  made  by  the  defendant  after  he  came  of  age.  plication  to 
The  jury  were  of  opinion  that  the  expence  incurred  by  the  plaintiff  ^^^^^f" 
in  the  maintenance  of  the  defendant  amounted  to  20/.  a  year,  but  of  the*fiin<ras 
that  according  to  the  defendant's  state  and  condition  there  ought  he  might  have 
not  to  have  been  more  than  10/.  a  year  expended  upon  him ;  and  done, 
therefore  they  found  a  verdict  for  the  plaintiff  for  50/.  for  five 
years.     And  the  defendant  had  leave  to  move  to  enter  a  nonsuit 
if  the  Court  thought  that  the  action  was  not  maintainable,  or  why  a 
new  trial  should  not  be  had.  —  Lord  Ellenborough  C.  J.     How- 
ever that  case  might  be  afterwards  as  between  the  father-in-law 
and  the  child,  yet,  as  to  third  persons,  the  former  was  bound  by 
the  acts  of  his  wife  in  providing  for  the  children  whom  he  held 
out  to  the  world  as  part  of  his  family.     So  here,  the  plaintiff 
would  have  been  liable  to  the  tradesmen  who  supplied  the  child- 
ren with  necessaries  by  his  wife's  orders,  while  they  were  living 
with  him  as  part  of  his  family.     But  as  to  the  general  obligation 
of  parents  and  children  to  provide  for  each  other,  in  Tubb  v.  f/iar- 
rison  (a),  which  is  the  latest  ^decision  upon  the  subject,  and  in  which  (a)^nif,p].452. 
the  other  authorities  were  considered,  it  was  holden  to  extend 
only  to  natural  relations.     Then  the  plaintiff,  not  standing  in  that 
relation  to  his  wife's  children  by  her  former  husband,  was  no 
bound  by  the  act  of  marriage  with  their  mother  to  maintain  them, 
but  stood  in  that  respect  in  the  situation  of  any  other  stranger. 
And  having  done  an  act  beneficial  for  the  defendant  in  his  infancy, 
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it  is  a  good  consideration  for  the  defendant's  promise  after  he 
came  of  age.    In  such  a  case  the  law  will  imply  a  request ;  and 
the  fact  of  the  promise  has  been  found  by  *^^he  jury.     The  cases 
both  at  law  and  in  equity  have  certainly  gone  on  constderiDg  a 
child  so  circumstanced  as  being  entitled  to  maintenance  out  oC  the 
fund,  and  the  plaintiff  migh^  have  applied  to  Chancery  for  an 
allowance  in  this  case  4^ but  though  he  did  not  make  such  appli- 
cation, but  expended  ois  own  funds  for  the  benefit  of  the  defend- 
ant, it  is  a  good  consideration  at  least  for  the  subsequent  promise 
(n)  1  Str.  6S0.    to  repay  him.  —  Grose  J.  In  Southerion  v.  Whillock  (a),  it  was 
and  vide  S.  P.    holden  that  if  goods  be  provided  for  an  infant,  though  not  neces- 
1  IA»  B»/«389.  saries,  yet  if,  after  he  come  of  age,  he  promise  to  pay  for  them,  he 

is  bound.  Then,  if  bound  to  a  stranger  in  such  a  case,  there  is  no 
reason  why  he  should  not  be  bound  to  a  father  who  lias  provided 
for  him  as  the  plaintiff  has  done.  There  is  good  reason,  upon  ge- 
neral principle,  why  such  a  promise  should  be  binding ;  for  it  ope- 
rates as  an  encouragement  to  a  father,  who,  having  himself  only  a 
small  income,  has  a  son  with  a  good  estate,  which  he  i»  not  to 
enjoy  till  he  comes  of  age,  to  incumber  perhaps  his  own  fortune  in 
giving  his  son  an  education  proportionable  to  his  future  prospects, 
but  beyond  his  own  means,  upon  the  expectation  that  his  son  will 
tcdce  the  circumstance  into  his  consideration  after  he  comes  of 
age.  Then  it  is  Uiat  he  is  to  judge  whether  or  not  he  will  make 
the  promise,  and  to  what  extent.  But  if  he  do,  it  is  for  the  public 
benefit  that  he  should  be  bound  by  it.  —  Lawrbmcb  J.  The  early 
cases  referred  to  proceeded  upon  a  mistake,  in  considering  the 
maintenance  of  the  children  as  a  debt  of  the  mother,  who  has  mar- 
ried a  second  husband,  or  as  a  debt  on  her  estate.  The  wants  of 
the  children  are  only  a  ground  for  an  order  of  maintenance  on  the 
parent,  if  of  sufficient  ability.  But  when  she  has  parted  with  that 
ability  by  her  second  marriage  she  is  no  longer  liable.  The  hus- 
band only  takes  her  debts;  but  this  is  no  d^t  of  hers.  Ceasing  to 
be  of  ability,  the  maintenance  of  the  children  could  not  have  been 
enforced  by  an  order  against  her,  and  therefore  could  not  have 
been  enforced  at  all.  Then  the  plaintiff,  having  conferred  the 
benefit  without  any  obligation,  it  is  a  good  consideration  for  the 
promise  by  the  defendant  after  he  came  of  age.  —  Lb  Blanc  J. 
The  only  method  of  compelling  maintenance  is  by  the  order  pre- 
scribed by  the  statute  of  Eliz*;  and  in  the  latter  cases  it  has  been 
settled  that  that  statute  only  extends  to  natural  relations.  It  was 
(6)^n/<f,pl.448.  so  ruled  in  Rex  v.  Munday  (6),  and  more  recently  confirmed  ii^laM 
(c)Jnte  pL452*  ^'  Harrison,  (c)  Then  the  question  is.  Whether  the  plaintiff  having 
^         ^  afforded  maintenance  to  the  defendant  without  any  obligation,  it  is 

not  a  good  consideration  for  a  promise  afler  the  defendant  came 
ef  age  ?  What  was  the  situation  of  these  parties  ?  The  father,  a 
man  with  a  small  income ;  the  defendant,  entitled  to  a  good  provi- 
sion if  he  lived  to  the  age  of  21,  which  was  to  accumulate  for  him 
in  the  mean  time.  The  father  might  have  applied  to  Chancery  to 
.  have  part  of  the  accumulation  for  the  maintenance  and  education 
of  the  son,  which  would  have  been  granted  to  him;  but  not  having 
done  so,  the  accumulation  has  gone  to  increase  the  son*s  estate. 
Therefore,  here  is  a  clear  good  ground  for  the  promise.  And  the 
jury  having  only  given  half  the  maintenance,  I  doubt  whether  we 
should  do  a  benefit  to  the  defendant  by  sending  this  to  a  new  trial. 
—  Rule  discharged. 
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454.  Stone  V.  Carry  E.T.  39G.S.  jS^.  M  P.I.— TliU  w|w  an  Thoiigb  a  bus- 
action  of  assumpsitt  brought  by  the  plaintiff,  who*«ras  a  school-  band  is  not 
master,  for  the  education  and  maintenance  of  an  infant  child.    The  ^^7  **ih  "** 
child  was  the  son  of  the  defendant's  wife,  by  a  former  husband.    On  children  of  his 
the  defendant's  marriage  with  the  child's  mother,  he  had  taken  pos-  wife  bj  a  for. 
session  of  a  house,  which  she  occupied  with  her  children,  and  which  mer  husband, 
house  had  belonged  to  the  first  husband :  the  business  she  had  car-  7f^  ^}^  takes 
ried  on  was  continued,  and  the  children  were  suffered  to  live  with  him  ^^  ""^d  ihev 
as  part  of  the  family,  and  provided  for  by  him  while  he  was  at  home,  become  pait^ 
For  the  defendant  it  was  given  in  evidence,  that  he  was  gunner  of  bis  family,  be 
an  India  ship;  that  during  his  absence  on  a  voyage,  the  boy  had  shall  be  deemed 
been  put  out  to  school  by  his  mother  to  the  plaintiff.     His  counsel  ^  ■*'^  '^ 
then  contended,  that  as  he  had  never  made  any  contract  or  agree-  ^u'JJ^  "^^ 
ment  with  the  plaintiff,  he  could  not  be  charged,  by  reason  of  any  ^^g^  „„^  5y' 
implied  liability;   and  cited  the  case  of  Tubb  v.  Harrison  {a);  bis  wife  for 
wherein  it  is  expressly  decided,  that  a  husband  is  not  liable  for  the  their  education* 
education  or  maintenance  of  a  child  his  wife  may  have  had  by  a  {a)jiniet^452. 
former  husband.  —  Lord  Kenyon,  afler  referring  to  the  case 
citeii,  said,  the  present  was  distinguishable  from  that :  there  was 
no  doubt,  if  a  man  married  a  woman  having  children  by  a  former 
husband,  he  might  refuse  to  provide  for  tliem ;  and  under  the  au- 
thority oi  Rex  V.  Munday(b)t  cited  in  that  case  of  Tubb  v.  Harri'  (6)^ii/«,pl.447, 
<o/t,  he  could  not  be  compelled  to  do  it ;  but  if  a  man  did  not  448. 
80  refuse  to  entertain  them,  and  took  the  children  into  his  family, 
he  then  stood  loco  parentis  as  to  them.     Such  was  the  case  here : 
he  had  so  adopted  them,  and  having  gone  abroad,  and  left  them  in 
the  care  of  his  wife,  he  should  hold  nim  to  be  bound  by  her  con- 
tracts made  for  their  maintenance  and  education.    If  she  had  any 
property  by  her  first  husband,  the  case  was  stronger ;  for  then 
part  of  the  property,  of  which  the  defendant  possessed  himself, 
pelonged  to  the  children:  but  even  had  their  fattier  died  insolvent, 
it  would  not  alter  his  opinion.     The  defendant,  on  his  marriage, 
had  no  right  to  take  possession  of  the  house  and  business  :  he  had 
thereby  confounded  all  the  boundaries  of  the  property,  and  placed 
himself  in  a  state  of  responsibility.     He  therefore  directed  the  jury 
to  find  a  verdict  for  the  plaintiff:  which  they  did. 

V.  Penalty  of  Disobedience. 

455.  Bexv.  Robinson,  T.  T.  S2G.2.  Burr,  709. — The  defend-  Disobedience  to 
ant  was  indicted  for  disobeying  an  order  of  Sessions,  directing  him  an  ord^^mom- 
weekly  to  pay  to  the  overseer  of  JV.  2s.  for  the  relief  and  mainte-  *«wnotf  is  in- 
nance  of  his  grandchild.    The  objection  to  the  indictment  was,   cf!^i^^ 
That  the  offence  is  not  indictable,  because  the  43  Eliz.  c.  2.  has  ^^  2.  §  7.  ^ 
pointed  out  a  particular  punishment,  and  a  specific  method  of  reco- 
vering the  penalty  which  it  inflicts.  —  But  the  Court,  on  a  mo- 
tion to  arrest  the  judgment  on  the  verdict  which  had  been  given 
against  the  defendant,  was,  afler  consideration,  unanimously  of 
opmion,  that  it  was  an  indictable  offence. 

(6)  Rex  V.  Mundaj — Ante,  pi.  448.  statute  which  enables  an  order  of  main- 

Tbis  was  an  order  on  the  defendant  to  tenance  to    be    made  to  provide  for 

provide  for  his  wife's  mother  ;  and  by  relations,  extending  to  natural  relations 

the  opinion  of  the   Court  of  King's  only. 
Bench,  the  order  was  quashed.     The 
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yi.  Maintenance  of  deserted  Families. 

See  8taU.  7  Jac.l.  c.4.  §8.  5G.1,  c.8.  17 G. 2.  c.5.  §1, 
2.4.9.26.  32 G. 3.  c.45.  §8.  1&2G.4.  c.64.  5G.^ 
C.83. 

Aeommon  456.  TAtf  Soldiers  case,    T.  T.  25&26G.2.   1  ^t/f.  SSI.— 

f***^'  billeted  The  defendant  was  brought  up  by  a  habeas  corpus^  whereupon  it 

"^?gj^^  was  returned  that  he  was  committed  by  a  justice  of  the  peace  as 

Sat^  which  «  vagrant^  being  charged  by  the  overseers  of  the  parish  of  St.  A^ 

his  fitmily  re.  as  a  rogue  andvagabond^  in  running  away  from  his  wife  aod  child, 

lidMyisnota  whereby  they  are   become  chargeable    to   the  parish.      There 

▼agrant  as  run-  ^j^g  |jgQ   ^n   affidavit,  wherein  it  was  sworn   on  behalf  of  the 

hirfMnHy  aJU™  pa"8h,  "  that  he  was  a  watch-movement  maker,  and  could  earn 

thoughheisable  "  1^«  ^O*-  «  week,  and  that  he  refused  to  maintain  his  wife  aod 

and  refuse  to  child."  —  The  Attorney-General  moved,  that  he  might  be  dis- 

nudntain  them,  charged,  upon  an  affidavit  that  he  was  a  soldier^  that  he  did  Hot 

^dtbeybecome  ^un  away,  but  was  billeted  at  JV.  when  he  was  taken  up  ;  and  be 

jjj^^^^*  ^  contended,  that  common  soldiers  of  the  army,  maintained  and  kept 

Sed  qvtert.  See  ^^^  ^^^  support  of  our  liberties  and  properties,   cannot  be  rggues 

32G.s.c.45.§8.  and  vagabonds^  or  idle  and  disorderlj^  persons,  within  the  meaning 

of  the  17  G.  2.    c.  5.  —  The  Court  :    He  cannot   be    a  vagrant 
within  this  act  of  parliament,  and  so  must  be  discharged. 

An  order  of  457,  Stable  v.  Dixon,  H.  T.  45  G.  3.  6  East,  163.  —  The  plain- 


T^^^*^'\  t'ff^ieclared  in  covenant  for  a  year's  rent  in  arrear,  upon  an  inden- 

statute    °"  *"^®  ®^  demise,  for  a  messuage  and  farm,  at  the  annual  rent  of 

5 G. I.e. 8.  18/.  lOs.     The  defendant,  after  craving  oyer  of  the  indenture, 

r  for  providing  pleaded,  Ist,  as  to  2/.  14«.  of  the  rent,  a  tender.     2d]y,  As  to 

for  the  families  15/.  16j.,  the  residue,  payment  thereof  to   the   plaintiff's  use. 

of  absconding  3dly,  A  setoff  for  20/.  paid  by  the  defendant  to  the  use  of  the 

«tot^)^ahould"^  plamtiff,  at  his  request,  and  for  so  much  more  had  and  received  by 

state  how  mucli  ^^^  plaintiff  for  the  defendant's  use,  and  for  the  like  sum  for  meat, 

of  the  goods  or  drink,  &c.  and  other  necessaries  provided  by  the  defendant  for 

rents  of  the  the  plaintiff's  wife  and  other  persons  at  his  request,  and  also  upon 

j!l*^^-^lf^"'K  »"  account  stated.    4thly,  The  defendant  pleaded  as  to  7/.  16#. 

pLiTXewT  P*'^^®'  ^^^^®  ***^  ®""^  ®^  ^'^^'  ^^'  ^°^  ^^  '^^  ^^^^  declared  for, 
and  the  subse-'    that  before  the  25th  o^  March  1803,  (when  the  rent  became  due) 

quent  order  the  plaintiff  had  gone,  away  from  his  place  of  abode  at  C,  in  the 

of  confirmation  county  of  C,  into  some  other  county  or  place,  and  had  left  D.  S. 

^  the  Sessions  j,jg  ^j^-^  j^  ^j^g  gj^jj  parish,  chargeable  thereto,  the  place  of  tlieir 
the%fl^w^of  ^^^^  ^®S*^  settlement,  and  that  the  plaintiff  continued  so  away 

relief  to  be  ap-  ftom  his  said  place  of  abode  till  after  the  25th  of  March,  viz.  from 

propriated  out  24th  of  June  1801  hitherto;  during  which  time  his  said  wife  con- 

of  the  goods  tinned  so  chargeable  to  the  parish  ;  and  it  thereupon  became  ne- 

and  ^"^  f*  cessary  that  she  should  be  maintained  at  the  expense  of  the  said 

Hn^i  a  ^period  P^^'sh  '•  whereupon  the  then  overseers  of  the  said  parish  after- 

for  such  appro-  wards,  in  pursuance  of  the  statute  in  that  case  made,  applied  to 

priation ;  sup-  «/.  K.  and «/.  B.,  two  justices  of  the  peace  for  the  said  county  of  C, 

posing  such  where  the  plaintiff's  wife  was  so  left  as  aforesaid :  and  thereupon 

to1£*ffood°'^*d  ^^®  ^**^  justices,  in  pursuance  of  the  statute,  made  their  warrant 

that  the  order"  ^^  order  in  writing,  under  their  seals,  directed  to  the  church- 

is  not  to  be  wardens  and  overseers  of  the  poor  of  the  said  parish  of  C; 

confined  to  the  whereby,  after  reciting  (in  substance)  that  it  appeared  to  then 

dischariPe  of         *Iia  «»wl  :.,e*:#.#>o    «<.  »»a1I  ^n  *ka  ^rkmrn^lAln*    je.^    ^»  ^^  j r  .. 
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wife  chargeable  to  the  said  {wrbh,  the  place  of  their  last  legal  by  the  pwith. 

settlement,  and  that  the  plaintiff  had  some  estate  whereby  to  ease  Aodntmn,  if 

the  said  parish  of  the  said  charge  in  whole  or  in  part,  they  the  said  ^    |^^ 

justices  thereby  authorised  and  commanded  them  the  church-  ive^thewSl 

wardens  and  overseers,  &c.  of  C.  to  receive  the  annual  rents  and  cular  mention- 

profits  of  the  lands  and  tenements  of  the  plaintiff  at  B,  in  the  ed,  whether  the 

parishes  of  B.  and  W,  in  the  said  county  of  C.  (the  same  being  the  Sessions  can 

said  lands  and  tenements  demised  to  the  defendant)  Jbr  and  to-  P*^*  idT^^r 

toards  the  discharge  of  the  said  parish  of  C,  for  the  providing/or  TOusJniatUm' 

the  plaintiff's  wife  :  and  that  with  the  said  warrant  they  the  said  directing  the' 

churchwardens  and  overseers  should  appear  at  the  next  Quarter  parish  officers 

Sessions  for  the  county,  and  certify  Uien  and  there  what  they  "toreceire 

should  have  done  in  execution  of  the  said  warrant.     The  plea  then  ^j*  *^''  ^^^^ 
stated,  that  at  such  next  Quarter  Sessions,  holden  on  the  18th  of  ^^  &^ 

Jid^  1801,  the  said  order  was,  in  pursuance  of  the  statute,  coit-  towards  the  </i#- 

Jirmcd  by  the  Court ;  and  the  Court  did  then  and  there  order  the  charge  of  the 

said  churchwardens  and  overseers,  Sfc.  to  receive  11,  16*.  rent  of  the  Pfrjsh  for  pro- 

rents  and  profits  of  the  lands  and  tenements  of  the  plaintiff  at  B.  in  ij^?^^^**^ 

the  parishes  of  B.  and  IV»  &c.,  bein^  the  premises  so  demised  to  §J^  But,*iit 
the  defendant,  for  and  towards  the  discharge  of  the  said  parish  of  any  rate,  a  paj. 

C,  for  the  providing  for  the  said  D.  S.  the  plaintiff's  wife.     And  mentof  one 

then  the  plea  alleged  payment  of  the  said  7/- 16*.  parcel  of  the  fumof  7/.  16s. 

rent,  by  the  defendant,  by  virtue  of  such  order.     Tlie  replication,  **  •  sufficient 

after  accepting  the  tender  of  the  2/.  14*.  paid  into  Court,  and  tra-  ^^isuchwxier 

versing  the  payment  of  the  15/.  16*.  residue,  as  stated  in  the  ontheonlj     * 

second  pica,  and  the  sums  alleged  to  be  due  by  way  of  set-off  in  ground  of  con- 

the  third  plea;  pleaded  as  to  the  said  sum  of  7/.  16*.  in  tho  fourth  stmctionon 

plea  mentioned ;  that  before  the  said  25th  of  March  1803,  y'lz.  on  "^^^^  ^^^^ 

1st  of  October  1801,  the  said  7/.  i6s»  in  the  said  order  of  Sessions  Andthe  tenant 

mentioned,  was  paid  by  the  defendant  to  the  then  churchwardens  in  whose  handa 

and  overseers,  &c.  of  C,  pursuant  to  the  said  order  of  Sessions  ;  the  rent  was 

and  that  afterwards,  on  the  25th  oi  March  1802,  the  said  7/.  16*.  «e»afd  cannot 
was  deducted  by  the  defendant,  and  allowed  to  him  by  the  plaint^"  ^"^/^  ^ 

out  of  the  rent,  Sfc,  which  on  the  day  and  year  last  aforesaid  J^^Jffo, 

became  due  from  the  defendant  to  the  plaintiff^  and  thereby  and  rent  in  arrear, 

thereout  was  paid  and  satisfied  to  the  defendant.     Rejoinder  to  the  retaining  a 

tlie  last  replication ;  that  the  said  sum  of  7/.  16*.  mentioned  in  the  second  sum  of 

fourth  plea  to  have  been  so  paid  by  the  defendant  was  another  and  ^*  ^^**  out  of 

different  sum  of  7/.  16*.  than  the  7/.  16*.  so  deducted  and  allowed  year's  rent, 

as  aforesaid^  namely  ,^r  the  second  years  payment  under  the  said  upon  the  sup- 

order  in  the  said  plea  mentioned ;  which  said  last-mentioned  sum  position  that 

has  not  been  deducted,  or  allowed,  or  paid  by  the  plaintiff.     To  such  order  of 

this  there  was  a  general  demurrer,  and  joinder.  —  Ellenbgrouoh  ?^^^"'  ut 

C.  J.  The  Stat.  5  G.  1.  was  made  to  prevent  a  great  public  incon-  the  parish*"*  ^ 

venience,  arising  from  persons  going  out  of  their  parishes  and  officers  to  re- 

leaving  their  families  a  burthen  to  the  parishioners,  although  they  ceire  so  much 

had  substance  of  their  own  out  of  which  they  might  be  maintained :  annuaUy  out  of 

and  it  gave  to  two  magistrates  a  power  of  appropriating  to  this  ?**J|*°*^'  ^^1 

purpose  so  much  of  the  goods  and  chattels  and  so  much  of  the  J^^  wmiid  be 

annual  rents  and  profits  of  the  party  as  they  should  order  and  bad  in  law  upon 

direct,  or  as  the  Sessions  afterwards,  to  whose  confirmation  such  the  foce  of  i^ 

order  is  to  be  submitted,  should  think  fit.    But  it  never  was  meant  *>  ^  indefinite 

to  invest  the  parish  officers  or  the  magistrates  with  a  right  to  take  ^'^^  ^^^  ^ 
indefinitely  all  the  property  of  such  a  person,  without  apportion-  ment'of^uch  a 

iiig  how  much  of  it  was  to  be  taken  for  that  purpose.    The  Ian-  sum,  without 
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any  timitfliloa  guttge  of  the  act  18,  that  the  goods  and  chattels,  and  rents  and 
of  time,  or  until  profits  are  to  be  taken  for  or  towards  ihe  discharge  of  the  parish ; 
fkirtfatr  ordtr,  which  imports  that  it  was  to  relieve  the  parish  from  a  burthen 
^^  already  incurred,  and  which  was  therefore  capable  of  being  then 

ascertained.     But  even  if  their  power  extend  to  the  maiung  a 
prospective  order  for  futiire  maintenance  likely  to  be  incurred,  at 
all  events  the  justices  are  to  ascertain  how  much  is  to  be  taken ; 
for  the  act  expressly  says,  that  the  parish  officers  shall  take  to 
muchf  &c.  as  the  justices  shall  order.    That  makes  it  imperative 
on  the  magistrates  to  ascertain  the  sum.     But  if  an  order  like  this 
could  be  sustained  it  would  open  a  door  to  great  vexation.   If  any 
person  happened  to  go  away,  leaving  his  family  a  charge  on  the 
parish,  it  would  authorise  tiie  justices  to  make  the  paridi  officers 
trustees  for  the  whole  of  his  property  to  whatever  amount.    The 
original  warrant  then  being  made  in  the  exercise  of  an  indefinite, 
instead  of  a  limited  authority,  and  being  void  in  that  respect ;  the 
next  question  is,  Whether  it  were  capable  of  receiving  confirm- 
ation at  the  Sessions  ?  And  assuming  that  it  could,  as  capable  of 
limitation  in  respect  of  the  sum  to  be  tak^n  by  the  parish  officers ; 
(for  they  seem  there  to  have  abandoned  the  ground  of  an  indefi- 
nite seizure,)  then  can  the  order  of  Sessions  be  austained  beyond 
the  terms  of  it,  as  an  order  to  receive  the  sum  of  7/*  16x.?  Ad- 
mitting that  it  might  be  good  to  that  extent,  as  an  order  to  receive 
a  definite  sum,  (subject,  however,  to  the  objection  to  it  as  a  con- 
firmation of  an  original  indefinite  order  of  seizure),  the  answer  is, 
that  the  sum  is  already  paid  and  allowed.    But  taking  it,  as  is  now 
contended  for,  as  an  order  to  receive  that  sum  annually  out  of  the 
rents  and  profits,  without  any  limitation  of  time,  the  objection  ap- 
plies that  for  want  of  such  limitation,  "  as  till  some  other  order 
made,"  it  is  void  bv  the  authority  of  the  case  mentioned.    There- 
fore, unless  the  order  of  Sessions  be  understood  as  limited  to  raise 
7L 165.  once  for  all,  that  would  also  be  invincibly  bad ;  and  if  so 
understood,  the  order  has  been  satisfied.  —  Gross  J.  llie  question 
is,  Whether  the  order  of  Sessions  for  the  payment  of  the  sum 
^ecified  has  not  been  obeyed  ?  The  plaintiff  alleges  that  he  has 
paid  the  7/.  ISs.  once ;  which  the  defendant  does  not  deny,  but 
now  insists  that  the  order  of  Sessions  authorises  the  annual  pay- 
ment of  that  sum  for  ever.    If  it  do,  such  an  order  cannot  be  sus- 
tained for  a  moment ;  for  the  statute  only  authorises  the  church- 
wardens and  overseers  to  take  so  much  as  the  justices  shall  direct, 
that  is,  so  much  as  the  parish  shall  have  sustained.     The  Sessions, 
however,  have  specified  a  particular  sum  to  be  paid,  ^t  is  plain, 
therefore,  that  they  thought  the  sum  necessary  to  be  specified ; 
though  it  is  now  pleaded  as  a  continuing  order  which  is  to  last  in- 
definitely.    Taking  it  to  be  so,  the  first  order  is  bad,  because  no 
sum  is  therein  specified ;  and  the  second  order  is  bad,  because 
made  for  an  unlimited  time.     The  intention  of  the  legislature  in 
making  ^this  provision  was  only  to  indemnify  the  parish ;  and  it 
meant  either  that  the  money  ordered  to  be  taken  should  have  been 
expended  by  the  parish,  or  that  the  justices  should  judge  what 
was  proper  to  be  expended  upon  the  family  of  the  absconding 
man.     But  as  the  matter  stands  I  cannot  say  that  the  justification 
pleaded  is  good  in  law.  —  Lawrence  J.  The  first  order  of  the 
justices  ought  to  have  specified  the  sum  to  be  raised,  because  tiic 
declared  intention  of  the  act  is  that  so  much  should  be  taken  as  ttic 
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justices  should  think  fit,  meaning  that  they  should  exercise  their 
discretion  upon  the  amount  to  be  taken.  That  order  should  have 
specified  how  much  property  was  to  be  seized,  and  then  the  order 
of  Sessions  should  have  stated  how  much  of  that  should  be  sold  or  * 
appropriated.  I  cannot  consider  the  order  of  Sessions  as  direct- 
ing that  more  than  ^ne  sum  of  7/.  ISs.  should  be  taken.  If  more 
had  been  intended  they  should  have  said  so,  more  distinctly,  as  by 
adding  the  word  annuaUi/,  or  till  further  order.  The  defendant, 
therelore,  has  no  reason  to  complain  of  having  been  misled  by  the 
order.  Besides,  if  the  order  were  illegal,  he  should  have  refused 
payment ;  and  if  indicted  for  disobedience  he  might  have  defended 
himself;  or  he  might  have  brought  an  action  of  trespass  if  his 
goods  had  been  distrained ;  for  he  would  not  have  been  concluded 
by  an  order  to  which  he  was  no  party  from  showing  that  it  was 
illegal.  But  I  think  the  order  of  Sessions  only  meant  that  one 
sum  of  7/.  16^.  should  be  taken.  —  Judgment  for  the  plaintiff. 
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CHAPTER  VII. 

OF  THE  RELIEF  AND  ORDERING  OF  THE  POOR. 

I.  The  Statutes. 
II.  For  tvhat  and  by  xohom  an  Order  may  he  made. 

III.  Reimbursing  Constables^  S^c. 

IV.  Relieving  Families  of  MUitia-men. 
V.  Erecting  Workhouses. 

I.  The  Statutes. 

^SEliz.  C.2.  §1,2.4,5.  S  Car.l.  c.4.  $22.  19Car.2. 
cA.  §  U2,  3.  S1V&  M.c.ll.  §11.  S&9W.S.  c.SO. 
§2.  9  G.  1.  C.7.  $  1,  2.  4.  16G^2.  c.l8.  17G.2.  c.38. 
9G.3.  C.37.  §7.  80G.S.  c.49.  §1,2,  3.  36  G.  3.  c.23. 
§  1  to  5.  45  G.  3.  C.54.  48  G.  3.  c.  6.  49  G.  S.  c.  1 24.  §  5. 
50G.3.  C.50.  50G.3.  C.52.  51G.3.  c.79.  52G.3.  c.lCa 
53G.3.  C.21.  53G.3.  c.  113.  54G.S.  c.l70.  55G.3. 
C.137.  55  G.  3.  c.  146.  56  G.  3.  c.l29.  59  G.  8.  c.12. 
59G.3.  <:.95.  59G.3.  c.  127.  1&2G.4.  c.56.  5G.4. 
C.71. 

II.  For  tvhat  and  by  'whom  an  Order  may  be  made. 

Several  ordcw  458.  'HATON  Bridge  v.  Westerham,  H.T.  U  W.S.  SaH.^7> 
■»*je?"«**V?!®*  —  An  order  was  made  at  the  Quarter  Sessions  for  the 

fcrent  purposes  ^^^^^  ^^  ?^^^  prisoners  in  gaols,  and  for  providing  materials  to 
arebad.^^^   set  them  at  work,  on  the   14  £/iz.    c.5.    and   19  Car.  2.    c.4., 

whereby  a  sum  was  assessed  on  the  several  parishes,  not  exceed- 
ing what  is  allowed  by  both  acts ;  but  it  was  quashed,  because 
they  ought  to  have  made  distinct  orders  upon  the  diflbrent  sta- 
tutes, the  money  to  be  levied  by  virtue  of  each  statute  being 
applicable  to  difirerent  purposes. 
Relief  cannot  459.  Clypton  St.  Mary  v.  Ravistock,    E.  T.    11  ^nn.   Poors 

be  given  to  a  5^//,  49. — An  order  was  made,  reciting,  Whereas  J.  S.  and  his  wife 
m^aforeT*"^*"^  are  last  settled  in  C. :  these  are  to  order  you  the  churchwardens 
Mrlslu*^*^*^"        of  C.  to  repair  to  the  parish  of  R,^  and  to  relieve  them,  being  so 

sick  that  they  cannot  be  removed.  —  The  Court  :  The  justices 

have  no  authority  to  send  for  officers  out  of  another  parish,  but 

are  bound  to  maintain  the  poor  as  long  as  they  continue  with 

them.— And  by  Powell  J.,  parishioners  are  not  to  be  relieved  till 

they  are  carried  to  the  parish.  —  The  order  was  quashed. 

An  order  for  460.  Rexy.  Haytoorth^  M.T.  SG.l.  Sir.  10. — Order  to  pay  Sf* 

relief  must         weekly  to  A.  by  the  parish  of  H.  so  long  as  he  should  continue  poor. 

to  £^*  ?^d    ""  Martin  moved  that  by  the  statute  of  43  Eliz.  c.  2.  it  ought  to 

impotent!'^  *°      appear  in  the  order,  that  the  person  relieved  is  poor  and  impotent; 

{a)Anie,^\ASU  ^^^  ^^  ^ited  Rex  v.  Gtdly  (o),  where  an  order  for  a  father  to  pty 

so  much  to  his  daughter  was  quashed,  because  it  only  stated  tW 
she  was  in  a  destitute  condition  and  wanted  relief. —  Parker  C  X 
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I  favour  these  orders  as  much  as  I  can,  because  no  body  takes 
care  to  draw  them  up  for  the  poor.     But  it  must  be  quashed,  (a) 

461.  RexY.  Smith,    H.  T.    lOG.  1.    MSS.  — The  defendant  An  indictment 
was  indicted  as  overseer  of  the  poor^  for  not  paying  a  sum  of  ^^  ^  '**  ^'^ 
money  to  a  surgeon  who  had  taken  care  of  a  pauper,  pursuant  to  ^|*JJ*«yin«  •» 
an  order  of  a  justice  of  the  peace.  —  Fazakerly  moved  to  quash  money^oli^ur- 
the  indictment,  the  order  being  made  in  a  matter  on  which  the  geon,  &c. 
justice  had  no  jurisdiction ;  for  this  kind  of  assistance  does  not 

come  within  the  notion  of  relief  to  the  poor :  and  the  indictment 
was  quashed. 

462.  Rex  y.  Overseers  of  Chichester^   M,  T.  11  G.  1.  MSS.—  The  order  cab- 
An  order  was  made  at  the  Quarter  Sessions,  that  the  present  not  be  made  for 
overseers  should  pay  3/.  to  the  preceding  overseers,  being  money  *"/  ^'^l'^  P"'* 
expended  by  them  in  lava  charges.    This  order  being  removed  into  ^^!^^^s^ 
the   Court  of  King's  Bench,    Baines   moved  to    quash  it,    be-  jj^^ 

cause  the  authority  of  the  justices  upon  this  subject  is  confined  Selk.531. 

to  orders  for  the  relief  of  the  poor  only — And  for  this  reason  the  S.P.deteniiin- 

order  was  quashed.  ^  in  Rex  v.  Londillow,  Mich.  2G.  S. 

463.  Rex  v.  Woodsterton,  M.  T.  6  G.  2.  2  Bar.  AT.  B.  207. 247.  Iff"  order  of 

—  To  an  order  of  two  justices  upon  the  overseers  to  pay  a  nurse  rel««^"*»teiii 
and  a  surgeon  who  had  attended  a  pauper  while  he  was  ill  in  gaol,  JJel!«nSf  mtrf 
it  was  objected  that  it  did  not  conclude  to  have  been  made  under  gealso^ihe 
the  hand  and  seal  of  the  justices ;  but  it  was  said  that  this  omis«  justices  are 
sion  was  remedied  by  the  recital  at  the  beginning  of  it :  *'  We,  tliereunto  set, 
"  two  of  his  Majesty's  justices  of  the  peace,  whose  hands  and  it  is  sufficient. 
**  seals  are  hereunto  set,  &c.*'  — And  the  Court  were  of  opinion 

that  this  was  sufficient. 

464.  Rex  v.  Woodsterton,  M.  T.  6  G.  2.  2  Bar.  K.  B.  207. 247.   An  order  of  re. 

—  To  an  order  by  two  justices  directing  the  overseers  to  pay  for  lief  is  good, 
attendance  given  to  a  pauper  during  his  illness  in  gaol  it  was  ob-  ^^"S^  '^  do 
jected,  that  the  statute  of  2  &  4  JV.  3.  c.  11.  #11.  does  not  give  "heS'^ce^ 
authority  to  any  neighbouring  justice  to  make  an  order  of  relief,  gided  in  the 
except  where  there  is  no  justice  residing  in  the  parish,  for  the  jxmsh. 
words  are,  **  if  no  justice  be  dwelling  in  the  parish,"  which  is  a 
declaration,  that  if  a  justice  be  dwelHng  there,  he  only  shall  have 
cognizance  of  the  matter,  and  that,  therefore,  it  ought  to  have 

iMen  averred  in  the  order  that  the  justices  who  made  it  lived  in 

the  parish,  or  that  there  was  no  justice  living  there ;  and  that  one 

or  the  other  of  these  averments  was  absolutely  necessary  to  the 

validity  of  the  order.    But  it  was  answered,  that  the  Court  would 

intend  that  the  justices  who  made  the  order  were  dwelling  in  the 

parish,  and  for  this  purpose  the  case  of  Si.  John  v.  St.  John  (b)  (6)  Hob.  78. 

was  cited ;  and  that  the  statute  upon  this  part  was  only  directory, 

and  for  which  Salk.  473.  was  relied  on.  —  And  the  Court  said, 

the  objection  had  been  sufficiently  answered. 

46.5.  Rex  v.  WoodsteHony  M.  T.  6  G.  2.  2  Bar.  K.  B.  207. 247.  Th^  jusUces 

— Two  justices  made  an  order  upon  N.  J?.,  overseer  of  the  parish  ^""o*o»^«' 

of  W.J  for  paying  51.  to  the  wife  of  R.  jF?.,  for  her  attendance  in  pay^J^^w**** 

nursing  one  J.  C.,  a  poor  inliabitant  of  that  town,  when  he  was  and  surgery  on 

ill  in  gaol ;  and  likewise  for  paying  a  surgeons  bill  to  one  S»  IV.,  account  of  a 

that  was  due  to  him  on  account  of  the  said  pauper ;  which  order  pauper  wbo  is 

ill  in  gaoL 

(a)  On  the  aatliority  of  this  case  an  4  G.  1.  on  an  order  to  maintain  a  daugfa- 

order  was   quashed  in    Rex  v.  Stoke  tcr-in-law.   See  also  1  Kcb.  489.  2  Keb. 

Uney,  E.T.  3  G.  I.  for  the  same  fault ;  G43.  744. 
and  another,    Rex  v.   Tipper,   E.  T. 
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Ad  order  of 
nuiintenaiicey 
whether  made 
by  tht  Se$tkmt 
or  by  one  jutiice, 
must  state  that 
It  waimade 
upvnoaih  that 
the  pauper,  or 
some  person  on 
his  or  her  be- 
half, had  ap- 
plied to  the 
orerseers  at 
some  parish- 
meeting  for 
relief;  that 
relief  had  been 
refused;  and 
that  the  over- 
seers had  been 
summoned  to 
show  cause  why 
it  should  not 
be  granted. 
S.  C.  Cald.  72. 
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had  been  confirmed  at  the  Sesfiions.  It  was  objected,  that  the 
meaning  of  the  statute  of  S&  ^W.S.  c.  11.  was  nothing  more 
than  that  the  justices  of  the  peace  ^ould  have  a  power  to  order 
parish  officers  to  relieve  -a  poor  inhabitant,  where  it  was  fit  he 
ought  to  be  relieved;  but  that  in  the  present  case  the  parish 
officers  had  actually  given  the  party  relief;  they  employed  a  sur- 

feon  and  a  nurse  to  take  care  of  him.  The  surgeon  and  nurte 
ave  a  proper  remedy  by  way  of  action  against  the  officers ;  and 
the  justices  have  no  pretence  to  interfere  in  this  matter.  *-Tri 
Court,  as  to  the  exception  in  point  of  substancCf  thought  it  muat 
be  fatal,  (a) 

466.  Bex  v.  Winship^  M.  T.  11  G.  3.  —  The  defendants  were 
overseers  of  the  township  of  C.  Amone  the  poor  upon  the  books 
of  that  township  was  one  M.  /?.,  a  widow  of  92  years  of  age, 
labouring  under  great  bodily  infirmity,  who  had  been  for  some 
time  allowed  2s.  a  week  by  the  township.  Upon  the  establish- 
ment of  a  poor-house  in  the  township,  the  Quarter  Sessions  or- 
dered that  several  poor  persons,  who  were  receiving  relief  from 
the  township,  shoula,  on  a  month's  notice,  go  into  the  poor-house, 
M.  R.  refused  to  go  into  the  poor-house,  and  the  overseers  re- 
fused to  pay  her  the  said  weekly  allowance  ujatil  there  was  an 
arrear  thereof  of  61.  l^s.  due  to  her.  She  applied  to  the  Quarter 
Sessions ;  and  the  Sessions  made  an  order  on  the  overseers  to 
pay  her  the  said  arrears,  and  to  continue  to  pay  her  the  2s. 
a  week ;  but  it  did  not  appear  that  she  had  made  oath  before  the 
Sessions,  pursuant  to  the  statute  9G.  1.  c.7*  §].  that  she  had 
been  refused  relief  by  the  overseers.  The  overseers  refused  to 
obey  the  order  of  Sessions,  insisting  that  M.  R.  should  go  into 
the  poor-house,  according  to  the  order  of  Sessions^  Ac.  The 
overseers  were  indicted  for  disobeying  this  ord^,  and  a  verdict 
was  given  against  them,  subject  to  the  opinion  of  the  Court  of 
King's  Bench,  whether  they  ought  to  have  been  convicted  or  not. 
The  principal  question  meant  to  be  submitted  to  the  Court  was. 
Whether  there  is  any  legal  authority  vested  in  the  magistracy  of 
this  country  to  make  an  order  for  tlie  relief  of  poor  persons  m> 
fusing  to  go  into  the  poor-house  ?  and  it  seemed  to  be  stdauttei 
that  the  Sessions  had  an  originah  but  not  an  appellate Jvahdictimi^ 
to  make  order  for  the  relief  of  the  poor.  —  Lord  Mansfield. 
The  question  is,  Wliether  this  order  is  a  good  and  legal  order 
upon  the  face  of  it  ?  The  objections  to  it  are  strong,  ami  indeed 
it  is  impossible  to  support  it.  Taking  it  as  am  origraal  order, 
the  objections  to  it  are  numerous.  By  9  0^.1.  c.7.  §1.  '^^o 
'*  justice  can  order  relief  for  any  poor  person,  until  oath  be  made 
'*  that  he  has  applied  at  some  public  parish-meeting  and  has  been 
*'  refused  ;  and  the  overseers  are  to  be  summoned  to  show  cause." 
His  Lordship  then  recited  the  preamble  of  the  act,  for  the  pur- 
pose of  showing  the  mischief  and  the  remedy  that  was  intended. 
He  then  observed,  that  the  mischief  and  the  remedy  were  both 
applicable  to  all  justicest  either  singly  or  sitting  collectively  at  the 
Sessions ;  and  though  the  act  of  parliament  only  mentions  wn 

(a)  It  was  80  determined  in  the  case  alsoinRext;.TheInhabitaotaof  Bebi0> 

of  Rex  V.  Smith,  H.  T.  10  G.  1. ;  and  St.  FauPs,  11  Mod.  1 78. ;  and  also  in 

also  in  the  case  of  Rex  v.  Holheach,  Watson  v.    Turner,    T.  Ti  7  G.  S.  « 

E.  T.  I2G.  2.  1  Bar.  K.  B,  46. ;  and  Excheq.  Bull.  N.  P.  129.  147.  »I. 
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Jusiice,  yet  it  must  be  imderatood  of  ef  ety  number  of  justicee, 
having  cognizance  of  the  matter.  Thb  order  then  not  being 
stated  or  found  to  ha?e  been  made  upon  oathy  is  clearly  bad  (a)  i 
aad^  there  is  no  enforcing  it,  taking  it  even  for  granted  that  the 
justices  have  an  original  jurisdiction  at  the  Sessions. — And  judg- 
ment was  given  for  the  defencUintSy  for  this  reason  (d),  and  ako 
because  the  order  by  which  the  pauper  was  originally  allowed  the 
2f.  a-week  was  not  stated  in  the  indictment :  but  as  to  the  prin-^ 
cipal  question  intended  to  be  submitted  to  the  Court,  his  Lord- 
ship said  it  was  of  great  importance  to  the  system  of  the  poor  lawa 
to  have  the  point  settled. 

467.  Rex  V.  The  InhahitaiUs  of  Hendington^   H.  T.  17  G.  8.  An  order  of 
CM.  6.— Two  justices  («)  made  an  order  upon  the  township  of  "**°?'J|"2» 
D.,  to  pay  a  weekly  sum  towards  the  maintenance  of  two  bastard  ^tfj^JJJJ^jn 
children  under  seven  years  of  ag^  which  had  been  brought  hy  ^^cfa abMUfd 
their  mother  to  the  township  of  //.;  the  mother  being  setued  at  i8iettled;in  i«- 
H.  and  the  children  at  2>.    The  Sessions  on  appeal  quashed  die  lief  of  tiie  puiih 
order,  and  stated  that  E.  G.  and  her  daughter,  a  bastard,  bom  ^°  ^^[^  ^^ 
at  //,  went  under  a  certificate  from  H.,  dated  Jiij^  11th  1772,  S^^Jf" 
to  reside  in  D.;  and  that,  during  her  residence  under  that  certi-  ^hicfa  ibe  had 
ficate,  E.  was  delivered  of  two  other  bastard  children.    That  on  taken  it  Ibr 
the   11th  of  September  VllSy   2>.,  by  an  order  of  two  justices,^  nuiturp. 
removed  £.,  the  mother,  and  her  daughter  to  H. ;  and  that  £., 
the  mother,  carried  with  her  her  two  other  children,  though  not 
named  in  the  order  of  removal,  as  nurse  children,  to  1>.— Davbw- 
FORT  showed  cause  in  support  of  the  order  of  Sessions ;   and 
said,  that  the  natural  and  legal  right  of  a  parent  to  take  children 
under  the  age  of  nurture,  wherever  they  might  be  settled,  along 
with  her  wherever  she  might  go^  was  unquestionable ;  that,  as  to 
the  question  before  the  Court,  which  was,  by  what  parish  such 
children,  during  such  residence,  were  to  be  maintained?    The 
ease  of    Wangford  v.  Brandon  {d\     Rex  v.  S*.   Giles' S'tn-thc  (<OVol.ii 
Fields  (e)f  and  Shermonbury  v.  Bolnev  (gU  which  would  be  con-  P^-  ^^ 
aidered  as  having  established,  that  they  must,  during  their  resi-   (^)  Vol.  ii. 
dence  with  their  mother  in  a  parish  not  their  own,  be  maintained  P^*  ^' 
at  the  expence  of  their  own,  were  all  determined,  when  the  fe)'^ii/e,pl.'i2s. 
Court  had  in  view  a  very  different  inquiry ;  and  not,  as  here,  the 

(tf)  This  was  one  of  the  objections  tion  concerning  the  proceeding  of  the 

to  the  order  of  two  justices  in  the  case  justices,  and  not  concerning  their  juria- 

of  Rex  9.  Woodsterton,  ante,  pi.  463.  diction.     See  Bar.  K.B.  S07.  S47. 

and  the  case  of  Wootton   Rivers  v*  (b)  See  the  indictment  in  the  case  of 

Marlborough,  5  Mod.  149.  was  dtadj  R^  o.  Feamley,  aRl<,pl.471.  for  dia. 

and  it  waa  urged  that  the  words  of  the  obeying  an  order  of  relief;  in  which  the 

statnte  are  so  strong,  both  with  respect  facts  of  the  application  of  the  pauper  to 

tp  the  oath  and  die  summoning  the  the  overseers  for  relief,  their  revising  to 

overseers,  that  the  justices  had  no  juris-  afford  the  desired  relief,  the  oath  autfaen- 

dietion  unless  they  complied  with  them:  ticating  these  hcti  before  the  magis** 

bm  it  was  answered,  by  saying,  that  the  trates  made  the  ordar»  and  the  sununona 

Court  would  intend  that  it  has  been  of  the  overseers  to  show  cause  against 

made  upon  the  oath  required,  and  that  granting  such  relief  and  their  refusal, 

the  overseers  had  been  summoned  ac-  are  stated.     1  T.  R.31$.  —  See  also  the 

eotding  to  the  direction  of  9G.  1.  c.7.  order  of  relief  made  in  the  case  of  Rex 

nod  the  cases  of  Rex  v,  Venables,  1  Str.  v.   The   Inhabitants   of   HeailingtoQ, 

680.,  Rex  V,  Holland,  Annally*s  Rep.  ^^nlr,  pi.  467. 

16.,  and  Rex  v.  Drake,  11  Mod.  78.,  (c)  The  statute  of  3  W.  3.  c.ll.  §  it. 

were  cited;  and  the   Court  said,  that  on  which  this  order  was  founded,  docs 

tliey  took  it  that  these  matters  in  the  not  require  more  than  one  justice. 
90.  1.  c.  7.  were  only  matters  of  diree- 

VOL.   I.                                            E  E 


418 


THB  EXLIBI  AMO  OEDBRIVO  OF  THB  rOO|U       [Ch.VJI. 


(a)  VoL  0. 
pi.  11. 


(6)  Vol.  ii. 
pi.  S5. 


An  airder  ttf 
mamtefumcef 
whether  made 
by  tke  Sestionh 
or  by  a  tingle 
jutHcef  it  pe. 
remptory,  for 
no  tppeal  lies 
ageinst  anj 
tuch  order. 

[a)  See  Rex  v. 

ices  of 
Devon,  pottt 
pl96J. 
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maintenance,  but  the  seitletneni  c£  the  pauDef.  .  That,  as  the  case 
of  ^ceffreth  and  Walford  (a)  had  settleo,  that  the  mother  may 
retain  her  bastard  children  under  seven  years  of  age»  thougn 
settled  in  another  parish,  it  would  be  much  more  expedient  l&t 
they  should  be  maintain^  as  casual  poor  in  the  parish  in  which, 
if  the  mother  chose,  they  must  necessarily  remain ;  and  that  this 
case  warranted  that  doctrine,  and  the  practice  that  had  obtained 
under  the  opinion  of  Dr.  Bum, — Wallace,  in  support  of  the 
rule  to  auash  the  order :  All  that  the  case  says,  is,  that  the  mo- 
ther shsul  not  be  separated  from  her  children.  —  Lord  Mans- 
field, stopping  Mr.  Wallace:  And  if  more,  it  would  be  a  single 
authority ;  whereas  there  are  several  against  it,  in  which  the  point 
is  settled.  Rex  v.  Saxmundham  {b)  is  expressly  in  point,  and 
Rex  V.  Si,  Giles  recognizes  the  same  doctrine. —  Aston  J.  Whe-. 
ther  the  child  be  legitimate  or  not,  does  not  at  all  vary  the  case. 
The  principle  is  the  same ;  and  the  authority  in  Fartescue  says 
expressly,  '<  So  if  a  bastard.*'  —  Willes  and  Ashhurst  J^.  of 
the  same  opinion. —  Rule  absolute.  —  Order  of  Sessions  quashed, 
and  original  order  affirmed.  —  This  point  has  again  been  dedded 
in  the  case  of  Simpson  v.  Johnson^  M.  T.  19  G.  3.  Doud^T* 

468.  Rex  v.  NoHh  Shields  (a),  H.T.  20  G.  3.  OiUTeS.— A 
justice  of  the  peace  made  an  order  upon  the  churchwardens  and 
overseers  of  the  township  of  iVl  S.,  (upon  the  oath  of  A.  /•,  the  wife 
of  T.  /•,  a  mariner,  and  then  a  prisoner  in  France^  that  she  was 
very  poor,  impotent,  and  not  able  to  work  Jbr  the  maintenance  tf 
her  three  children  by  her  said  husband,  and  that  she  had  apfJied 
to  the  overseers  for  relief  yor  her  said  three^  children,  and  was  re- 
fused,) to  pay  the  sum  of  25.  6d,.  weekly  unto  the  said  A,f  the 
mother^  Jbr  and  towards  the  support  of  the  said  three  children,  until 
such  time  as  they  should  be  otherwise  ordered.  The  Sessions,  on 
appeal,  confirmed  this  order,  and  stated  the  following  case :  Tbat 
there  was,  at  the  time  of  issuing  the  said  order,  and  now  is,  within 
the  said  township,  a  poor-house,  established  according  to  the 
statute  made  in  the  9  G.  1.,  into  which  the  said  overseers  were  and 
are  willing  to  receive  the  said  A.  /.,  with  her  said  three  children, 
and  offered  so  to  do ;  and  that  the  said  A,  I,  refused  to  go  herself 
with  her  said  three  children  thereto :  and  it  also  appeared  to  this 
Court,  that  the  three  children  named  in  the  said  order  are  of  the 
ages  tjierein  respectively  mentioned  ;  and  that  the  said  A,  J.  hath 
one  other  child  of  the  age  of  eight  years,  for  which  she  did  not 
seek  relief;  neither  did  she  seek  relief  for  herself,  or  is  any  relief 
ordered  for  her  by  the  said  order :  and  it  also  appeared  to  this 
Court,  that  the  said  T,  /.,  the  husband,  is  a  mariner,  and  now  a 
prisoner  in  France,  and  tbat  the  said  A.  L  is  unable  to  provide 
for  her  said  three  children,  in  the  said  order  named :  and  tne  said 
three  children,  in  the  said  order  named,  are  nurse-children  under 
the  age  of  seven  years,  and  in  the  opinion  of  this  Court  ousht 
not  to  be  separated  from  their  said  mother ;  neither  in  the  opinion 
of  this  Court  is  the  said  mother,  not  seeking  relief  for  herself, 
compellable  to  go  into  the  said  poor-house.  —  Willes  J.  The 
Sessions  had  no  jurisdiction  upon  this  subject,  as  no  appeal  lies 
from  an  order  of  maintenance;  and  the  reason  is,  lest,  while  tbe 

J>oint  is  litigating,  the  poor  should  starve.     That,  in  making  orders 
or  the  relief  of  the  poor,  the  stat.  3  fT.  &  M.  c.  1 1.  §  1 1  ^ves  any 
justice  in  the  parish,  or  adjoining  to  it,  if  none  be  there,  a  concur* 
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rent  jurisdiction  with  the  justices  in  Sessions.  The  act  of  9  G.  1. 
c.  7*  §  4.  makes  no  alteration  in  this  respect ;  neither  is  any  appeal 
mren  by  either  statute,  nor  in  principle  could  there  be,  in  any  case 
m  which  the  Court  of  Quarter  Sessions  exercise  originaMurisdic-  - 
tion ;  as  in  such  case  it  would  be  ab  eodem  ad  cundem, — Therefore 
let  the  order  of  Sessions  be  quashed. 

469.  Nevohy  v.  Wiltshire,  E.  T.25G.S  Cold.  527.  —  This  was  a  imuit, 
an  action,  brought  by  an  officer  of  one  parish,  against  the  defend-  wbow  limb  it 
ant,  who  lived  in  another,  for  money  paid,  &c.  to  the  use  of  the  A«ctured  bj  a 
defendant  for  the  maintenance  and  cure  of  a  poor  boy,  the  de-  ^'J^?^"i2^ 
fendant's  servant.    The  defendant  pleaded  the  general  issue.  The  hb  n^^T 
cause  was  tried  before  Ashhurst  J.,  when  a  verdict  was  found  for  the  waggon,  is  a 
plaintiff  yfith  32/.  \2s,  7d.  damages,  subject  to  the  opinion  of  the  cwual  pluper 
Court  upon  the  following  case :  That  the  defendant  is  a  farmer  at  ^^  the  pariih  in 
T.in  Essex^nnd  is  a  man  of  property  and  substance  there.    In  T^*****^' 
Mfiy  1784  the  defendant  sent  his  waggon  to  C.  with  two  servants,  gupporS  imd 
one  a  man,  -the  other  a  boy  :  and,  in  returning  from  C.  with  a  cmed  at  chair 
waggon-load  of  oats,  when  they  came  to  the  parish  of  5.  in  the  ezpenGe,aiHl 
county  of  C,  the  boy  sitting  on  the  shafls  of  the  waggon,  a  cart  n^  •<  ^^^  o^ 
happened  to  pass  by  them,  and  the  whip  of  the  driver  of  the  last  '"•"•■^«'« 
touching  one  of  the  wagffon  horses,  as  they  passed,  the  horse 
took  fright  and  started  aside ;  wherepon  the  boy  fell  off  the  shafts, 
and  had  his  leg  and  thigh  fVactured  by  a  wheel  of  the  waggon 
going  over  him,  so  that  he  could  not  be  removed  from  the  pansh 
of  S.  without  endangering  his  life.    That  the  plaintiff,  who  is  a 
parish  officer  of  S.,  took  care  of  the  boy,  and  employed  a  surgeon 
to  attend  him ;  and  expended  in  his  necessary  maintenance  and 
cure  32/.  I2f.  7rf.,  for  which  this  action  is  brought.    The  defend- 
ant knew  of  the  accident  the  same  night  it  happened,  and  six  weeks 
afterwards  went  to  <$.,  when  he  found  the  surgeon  ^oing  to  cut 
off  the  limb  of  the  boy  which  had  been  fractured ;  and,  before  the 
operation  was  performed,  the  defendant  asked  the  boy,  if  he  con- 
sented ;  and,  the  boy  consenting,  the  limb  was  taken  off.    The  boy 
was  a  yearly  servant  to  the  de^ndant  at  I/.  lOs.  a  year,  and  was 
settled  at  T. ;  and  after  the  cure  he  served  out  his  year  with  the 
defendant,  and  received  his  whole  year's  wages.  —  Lord  Mans- 
FIELD  :    Whether  judicially  said,  or  when  other  subjects'  were 
under  consideration,  I  cannot  help  thinking  in  general,  that  a 
master  ought  to  take  care  of  his  servants  in  sickness.    Upon 
every  principle  of  humanity  he  ought ;  but  the  question  here  is, 
What  18  the  law  ?  and  no  authority  has  been  produced  to  show 
that  the  parish  have  a  remedy  over  against  the  master ;  and  it 
cannot  be.     Parishes  are  bound  to  take  care  of  their  casual  poor. 
There  is  no  express  contract  to  this  purpose,  nor  can  any  be  im- 
plied. —  BuLLER  J.     I  think  too  it  would  be  very  difficult  to  get 
over  the  first  objection  to  the  form  of  the  action ;  for,  if  the 
plaintiff  sues  as  an  officer,  he  cannot  do  this  individually,  if  there 
are  more  officers  than  one  :  all  must  be  joined.    If  he  does  not 
sue  in  this  character,  if  the  payment  was  made  in  his  own  right, 
he  is  a  mere  volunteer,  and  there  is  no  pretence  for  the  action.—' 
WiLLBS  and  Ashhurst  Js.  concurring,  Postea  to  defendant. 

470.  Rex  V.  Moorhouse,  T,  J.  25  G.3.  Cald.  55^ — This  was  an  Theienrice 
indictment  against  defendant  for  disobeying  an  order  of  two  jus-  vmm *«^^ 
tices.    The  indictment  stated,  that  the  Rev.  H.  fV.,  and  W.  W..  ^^*?J^' 
twa  of  His  Majesty's  justices  of  the  peace  for  the  West  Riding  or  ^:|mx^\aV»:«^ 
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been  Sattejtdt  the  couotj  of  Yofiy  Ac*  did,  bj  an  order  under  their  bands  and 
■^*^^^y  seals  dated  the  11th  of  September  1784,  order  the  churc^waidais 
Slmd.  or  the  •"^  oversecTS  of  the  poor  of  the  township  of  C,  to  pay  unto 
^S^^HL^^^t^  &  F.  of  the  township  of  C,  U.  6</.  weeklj,  f<»'  and  to- 
not  bo  fop.  wards  the  support  and  maintenance  of  her  the  said  S,  F.  and  her 
portod.  bastard  child,  until  such  time  as  thev  should  be  otherwise  ordered 

according  to  law  to  forbear  the  said  allowance ;  and  that  T.  M. 
then  and  still  being  churchwarden  of  the  township  of  C.  aforesaid,) 
not  recarding  the  said  order,  nor  the  authority  of  the  said  justices, 
after  the  said  order  was  delivered  to  the  said  T.  Af.»  and  after  the 
service  thereof,  contemptuously,  &c.  did  refuse  to  give  any  obedi« 
ence  to  the  said  order.  To  this  indictment  the  defendant  demur- 
red ;  and  the  prosecutor  Joined  in  demurrer. — Fbarki.xt  had  last 
term  obtained  a  rule  to  show  cause  why  this  indictment,  lo  which 
the  defendant  had  not  then  pleaded,  should  not  be  quashed :  and, 
upon  cause  shown,  the  rule  was  discharged.  Lord  Mansfield  say- 
ing, that  the  Court  would  not  countenance  motions  lo  quash  in- 
dictments, especially  where  nice  and  subtle  objections  in  point  of 
form  were  made  the  foundation  of  them.  Wliere  the  objection  is 
upon  the  merits,  or  where  the  point  is  otherwise  dear  and  plain, 
it  is  another  matter.  In  other  cases  they  ought  not  even  to 
be  entertained.  In  the  present  case,  if  the  objection  be  con- 
sidered as  sound  and  substantial,  let  the  defendant  demor. 
—  After  argument  of  the  demurrer.  Lord  Mahsfibu>  sat4  the 
offence  is  disobedience  of  the  order  of  a  justice ;  and  the  question 
is.  Whether,  if  the  order  is  on  a  subject-matter  within  the  juris- 
diction of  the  justice,  the  facts,  which  give  the  authority  to  make 
this  order,  are  necessary  to  be  stated,  and  appear  upon  the  fiice 
^f  the  indictment? — And  now,  per  Lord  Mansfield  :  the  Court 
are  of  opinion  that  this  indictment  is  faulty.  It  does  not  pointedly 
allege  toe  service  of  the  order ;  which  is  necessary  for  the  pur- 
pose of  charging  the  defendant  here,  where,  without  it,  be  is  not 
affected  with  any  knowledge  of  the  demand.  —  Willbs  J.  The 
indictment  only  seU  forth,  that  o/Ver  service  of  the  order  the  de- 
fendant refused.  —  Buller  J.  This  is  an  essential  part  of  the 
proof  to  establish  the  charge,  and  ought  to  have  been  directly 
stated.  There  are  no  means  of  trying  or  inquiring  into  the  con- 
sequences of  an  order,  unless  it  is  shown  to  have  been  properly 
served  upon  the  party.  —  Per  Curiam  :  Judgment  for  the  de- 
fendant. 

Thomonjydi-       471.  /2^  y.  PeamleUf  T.  T.  26  G. S.  1  T.  R.S16 The  de- 

Sdtt^v  by  ^^^^a'^^  "  overseer  of  the  poor  of  C.  in  Y.,  was  indicted  for  dis- 
wTorderof  obeying  an  order  made  by  two  justices  for  the  relief  of  S.  F.  The 
maintenance.  Order  directed  the  churchwardens  and  overseers  of  the  poor 
is  due  and  pay-  of  the  Said  township,  or  some  of  them,  to  pay  unto  the  said 

*^**  ^£^  ^""  ^'  ^'  ^^^  ®"°*  ^^  ^**  ^'  *»^^%  o^^  ^^  tt^«*»  w>r  and  towards 
P«juttwc«n-   ihg  support  and  -maintenance  of  her  and  her  bastard  child,  until 

every  week.        ^^^^  ^'"'^  ^  ^^^Y  should  be  Otherwise  ordered,  according  to  law, 

to  forbear  the  said  allowance. — On  a  demurrer  to  the  indictinent, 
it  was  objected,  that  the  money  was  ordered  to  be  paid  weekly 
and  every  week ;  and  that  therefore  the  defendant  could  not  hare 
been  guilty  of  any  disobedience  before  the  expiration  of  the  first 
week :  but  it  is  not  averred  that  the  woman  was  alive  at  the  end 

(a)^iii^pL47a  of  the  week :  and  he  cited  Rex  v.  Moorhouse.  {a)  —  The  Court  ob 

this  point  or  the  case  were  of  oninion,  that  the  sum  which  wu 
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ordered  to  be  paid  weekly,  was  due  at  the  beginniDg  of  thi^ 
week. 

473.  Haus  v.  Bryant,  T.  T.  39  G.  3.  H.Blac.2SB.  —  Jkbt  on  Whm^biitwA 
bond  brougnt  by  the  surviving  churchwarden  and  overseer  of  the  child  k  biini  km 
poor  of  the  parish  of  R-     After  oyer  of  the  bond  and  condition^  <k  V^  ^"^ 
which  was  to  idemnify  the  churcnwardens  and  overseers  of  Uie  ^^^J^j^^JS- 
poor,  and  the  inhabitants  and  parishioners  of  A.,   against  the  ^^nmfffor^ 
charges  which  should  arise,  or  be  imposed  upon  them,  on  account  its  ngtaume*, 
of  the  maintenance  and  bringing  up  of  such  child  or  children  as  the  iMriah  ofll-  ' 
one  E,  W.  then  went  with,  and  should  be  delivered  of,  the  defend-  oenaic  obUged 
ant  pleaded,  1st,  Non  esi  factum.    2dly,  Non  damnificati.     Repli-  ***  ^^J^^^ 
cation,  issue  on  the  first  plea.    To  the  second,  that  E.  W.  was'  J^forOuu 
delivered  of  two  children,  and  that  neither  the  jdefendant  nor  anjr  purpoie. 
person  on  his  behalf,  provided  any  food  or  nourishment  for  them ; 
by  reason  whereof  the  inhabitants,  &c.  of  A.,  lest  the  children 
should  perish  for  want  of  necessary  food  and  nourishment,  were 
forced  and  obliged  to  expend,  and  did  necessarily  expend  3/.  in 
providing,  &c.  and  so  were  damnified,  &c.     Rejoinder,  that  ito- 
justice*s  order  xvas  ever  made  upon  the  inhabitants^  Sfc»  of  Ri,yor 
the  maintenance  and  bringing  up  of  the  said  childreny  or  for  the 
payment  or  allowance  of  the  money ^  SfC. ;  and  so  if  they  did  expend, 
&c.  it  was  of  their  own  voluntary  act  and  wrong ;  and  if  they  were 
damnified,  it  was  of  their  own  act  and  wrong,  &c,    Sur-rejoinder, 
that  they  were  damnified  on  account  of  the  maintenance  and 
bringing  up  of  the  said  children,  within  the  true  intent  and  mean- 
ing of  the  condition  of  the  bond,  &c.  and  not  by  their  own  voIuq* 
tary  act  and  wrong:  on  which  issue  was  joined.     It  was  proved 
at  the  trial,  that  the  defendant  had  agreed  to  pay  2f.  6^^.  per  week 
for  the  maintenance  of  the  children,  and,  in  fact,  paid  it  up  to  Mi* 
chaelmas  1787,  and  then  refused  to  pay  any  further,  alleging  that 
the  sum  was  too  great.     The  counsel  for  the  defendant  objected, 
that  the  plaintiffs  or  parishioners  were  not  obliged  to  maintain  the 
children,  without  a  justice's  order  for  that  purpose.    But  Justice 
Wilsony  who  tried  the  cause,  over-ruled  the  objection,  and  a  ver- 
^ct  was  found  for  the  plaintifis.     A  rule  having  been  granted  to 
show  cause  why  the  verdict  should  not  be  set  aside,  and  a  nonsuit 
entered.  Bond  repeated  the  objection  which  he  made  at  the  trial ; 
and  cited  the  case  of  Simpson  v.  Johnson,  (a) — Cockell  was  going  (a)  Dougl.  7. 
to   show    cause,    but  was  stopped  by   the  Court,    who  held 
clearly,  that  an  order  of  justices  was  not  necessary  to  make  the 
officers  of  the  parish  liable  to  do  what  they  were  otherwise  under 
a  legal  obligation  of  doing,  namely,  to  provide  necessaries  for  the 
children  ;  and  therefore  discharged  the  rule. 

473.  Rex  v.  Beeston,  E.  T.  S0G.3.  3  T.  R.  592.  —  This  was  a  Under  the 
rule  calling  on  the  defendant,  one  of  the  overseers  at  D.  to  show  ^^*^'J^,5^* 
cause  why  a  mandamus  should  not  issue,  commanding  him  to  pay  ^J^o^ 
to  W.  A.  the  weekly  sum  of  6/.  6;.  2d.  until  such  payments  should  wardeiM  and 
amount  to  30^.    The  parishioners  or  inhabitants  assembled  in  De-  oreneen,  with 
cember  1789,  consented  and  approved  of  the  churchwardens  and  theconiemof 
overseers,  or  the  major  part  of  them,  entering  into  a  contract  with  i^nu^paHof 
W.  A.  for  keeping,  maintaining,  and  employing  the  poor  of  that  ^  ^JJI^^IJ^' 
parish ;  in  consequence  of  which  the  three  ctiurchwardens  and  two  ^j^  proridiDg 
of  the  overseers  did  contract  with  A.  for  that  purpose ;  but  the  for  Uie  poor,  it 
defendant,  who  was  one  of  the  overseers,  refused  to  join  :  and  the  is  not  nccefsary 
question  was.  Whether  it  was  necessary  that  all  the  churchwaxdftik%  ^***'  ^^'^^ 
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cAufchwardciii  and  overseers  shduld  concur  in  making  this  contract  (a) ;  or,  Whe- 
and  oreneen  ther  the  majority  of  them  did  not  bind  the  rest  ?  —  It  was  eon* 
^ould  concur ;  i^n^ied,  that  whenever  a  power  to  do  a  particular  act  is  given  to 
J'Ji^^^r^  several  personsi  they  must  all  concur  in  executing  it,  unless  they 
tbemw^biiid  he  specially  empowered  to  act  severally  as  well  as  jom/Zy.— Lorjd 
the  reit.  Kemton  C  J*    The  construction  contended  for  must  have  pre- 

(a)  See  tbe  vailed,  if  the  legislature  had  in  express  terms  required  it ;  but  as 
words  of  the  it  would  be  attended  with  manifest  inconvenience,  the  argument 
9G«  1.  C.7.        ab  inconvenienti  ought  to  have  great  weight  in  this  case,  where  the 

legislature  has  not  so  required  it.  A  contract  has  been  entered 
into  in  which  the  parish  at  large  is  concerned,  and  which  the  act 
of  parliament  has  enabled  the  parish  officers,  with  the  concurrence 
of  the  parish,  to  enter  into :  and  the  question  is,  Whether  one  ob- 
stinate man,  in  opposition  to  all  the  rest  of  the  parish,  in  an  act  in 
which  they  are. more  interested  than  he  is,  shall  be  able  to  defeat 
their  purpose  ?  I  do  not  mean  to  say,  that  the  churchwardens 
and  overseers  are  technically  a  corporation ;  but  as  iiEU*  as  concerns 
the  regulation  of  the  poor  of  the  parish,  they  stand  in  pari  ratiane. 
And  in  the  instance  of  corporations  the  act  of  the  majority  binds 
the  whole;  so  much  so,  that  the  Court  will  compel  the  person  who 
has  the  custody  of  the  corporate  seal,  to  affix  it  to  any  act  accord- 
ing to  the  vote  of  the  majority,  though  against  the  consent  of 
(6)  Vide  Rex  v.  such  person,  as  was  done  in  the  case  of  fVadkam  .  CoU^.  (b) 
Dr.  Windham,  However,  I  do  not  go  on  the  ground  of  this  similitude :  but  the 
\ff!Sihl  ^^  foundation  of  my  opinion  is  this,  the  stat.  43  Eliz»  c*  %  has  di* 

^w    377         rected  that  the  general  acts  to  be  done  by  the  churchwardens  and 
^'      '        overseers  respecting  the  poor  shall  be  done  by  the  majority  of 
them ;  and  I  think  that  the  spirit  of  that  statute  pervades  all 
the  subsequent  acts  respecting  the  government  of  the  poor.    The 
statute  in  question  I  consider  as  engrafted  on  the  43  jK».  c  % 
qualifying  the  particular  act,  but  referring  for  the  execution  of  it 
tp  the  manner  pointed  out  by  that  statute.    Besides,  in  commoa 
understanding,  what  is  required  to  be  done  by  the  churc^hwardens 
and  overs^rs  is  satisfied  by  being  done  by  amajorii^m  And  indeed 
if  we  were  to  determine  oUierwise,  the  inconvenience  would  be  so 
great  as  to  make  it  necessary  for  the  legislature  to  interfere  and  pais, 
another  law.    This  is  very  diffisrent  from  the  case  of  trustees  in 
settlements,  who  are  generally  chosen  by  the  diffin^nt  branches  of 
the  family ;  in  which  case  it  is  necessary  that  they  should  all  con- 
cur in  every  act,  in  order  that  each  may  protect  the  interest  winch 
he  was  appointed  to  guard.    With  respect  to  the  case  cited  of 
(c)sMod.  271.  Rexv*  Fairfax  {c)y  that  perhaps  was  determined  on  the  sroand 
8.C.  1  Show,      that  the  churchwardens  were  to  be  considered  as  an  integnu  part; 
Omjb  164         though  indeed  if  that  were  res  iniegra^  I  should  be  indined  to 
Q,^'^^  '       make  a  contrary  determination,  because  the  43  £/fz.  c  2.  easels. 
Holt.  570.         ^'  that  the  churchwardens,  with  certain  other  persons,  shall  be 
Foley,  22.  <<  called  overseers  of  the  poor."    On  the  whole,  then,  as  our  opi- 

nion does  not  contradict  the  words  of  the  9  G.  1.  c.  7.,  but  is  con- 
formable to  the  meaning  of  it,  this  rule  must  be  made  absolute.^ 
All  the  other  iudges  concurred ;  and  Buller  J.  added,  the  gene- 
ral usage,  under  anotlier  clause  of  this  act  ever  «ince  it  paoed 
shows  what  the  general  understanding  has  been  of  the  intendon  of 
the  legislature  upon  this  point.  The  8th  section,  speaking  of  tbe 
time  of  notice  to  be  given  of  appeals  from  the  orders  of  rcmofsl, 
says,  «<  That  no  appeal  shall  be  proceeded  oui  unless  reasonable 
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**  notice  be  eiven  by  the  churchwardens  and  orerseen  of  the  pi^ 
**  rish  appeiding  unto  the  churchwardens  and  overseers  of  the 
**  other  parish."  But  it  never  was  imagined  that  a  notice  given 
only  by  three  churchwardens  and  overseers  was  insufficient ;  the 
contrary  opinion  has  always  been  held :  the  usage  therefore  shows 
what  is  meant  by  the  general  term  **  churchwardens  and  ovei^ 
"  seers.*'—  Rule  absolute. 

474.  Rex  v.  Keer,  H.  T.  9SG.S.5T.IL  159.  —  Special  ver-  If s mtute 
diet :  The  parish  of  B.  is  within  the  hundreds  of  Zr.  and  C,  in  the  ^'^  •  P**^ 
county  of  N;  and  before  the  making  of  the  order  a  certain  house  baur»nddiiit 
had  been  built  and  fitted  up  for  the  reception  of  the  poor  within  ^ii^  ^^^^  fj^ 
the  hundreds  of  L.  and  C,  according  to  the  form  of  the  statute  in  poor  of  that 
that  case  made  and  provided.  A  eeneral  meeting  of  the  guardians  district  shall  be 
of  the  poor  within  the  said  hundreds  was  duly  held  within  three  under  the  ms- 
calendar  months  next  after  the  house  had  been  so  built  and  fitted  ^^S^^^^ 
up.    J.  R,  and  E.  his  wife,  at  the  time  of  making  the  order»  and  p^^i^fby^ 
long  before,  were  parishioners  of  B.    And  «/•  jR.  the  youngor,  act,  the  coan^ 
being  an  infant  under  the  age  of  fourteen  years,  and  poor^  and  megutntea 
unable  to  maintain  himself,  and  J.  R.  the  elder,  and  E.  his  wife,  ^  ^^^ 
being  severally  poor  and  unable  to  provide  for  themselves,  and  wlI^"^IiA^L. 
also  for  «/.  R,  the  younser,  «/•  R,  the  elder,  on  the  24th  of  Augtui  gpecuo  the  §M 
1791,  applied  for  relief  to  the  guardians  of  the  poor  within  the  poor. 
said  hundreds  at  their  weekly  meeting  assembled,  who  refused  to 
allow  them  any  pecuniary  relief  or  assistance  from  or  out  of  the 
poor-house,  but  they  offered  to  relieve  the  said  «/.  R,,  by  receiving 
him  into  the  poor-house,  and  there  maintaining  and  providing  for 
him,  agreeably  to  the  statute,  &c. ;  and  they  accordingly  maoe  an    •  '    t 

order  for  receiving  and  providing  for  him  in  the  poor-hou^e.  Upon 
such  refusal  of  pecuniary  relief  by  the  guardians,  «/•  R,  the  elder,  ** 

not  accepting  the  relief  offered  by  the  guardians,  on  the  24th  of 
August  1791,  personally  appeared  before  R*  IT*  Esq. ;  the  justice 
in  the  indictment  mentioned,  and  havins  made  oath  before  him, 
&c.  the  said  justice  summoned  the  defendants,  &c.  and  afterwards 
made  the  order,  by  which  the  defendants  were  required  to  pay  and 
allow  to  E.  R.  the  weekly  sum  of  Is.  towards  the  maintenance  of 
her  infant  son  «/.  R.  The  verdict  then  stated  that  the  defendants 
had  notice  of  the  order,  and  neglected  to  obey,  it,  &c.  —  The  sta-  i 

tute  4  G.  3.  e.  90.  referred  to  in  the  verdict,  and  which  was  passed 
for  the  better  relief  and  employment  of  the  poor  in  these  two  hun- 
dreds, after  appointing  guardians  of  the  poor,  &c.  enacts,  that 
*^  all  poor  persons  incapable  of  providing  for  themselves  within  the 
**  said  hundreds  should  continue  under  the  government  and  ma 
**  nagement  of  the  churchwardens  and  overseers  of  the  poor  of 
**  their  several  parishes,  in  the  same  manner  as  they  then  were, 
**  until  the  house  thereinafter  mentioned  should  be  built  for  their 
**  reception,  and  that  from  and  after  the  ^neral  meeting  of  the 
**  guardians,  &c.  which  should  be  called  within  three  months  after 
**  the  said  house  should  be  built,  the  said  poor  personSf  and 
**  persons  incapable  of  providing  Jbr  themselves,  should  be  under 
•*  the  government  and  management  of  the  said  guardians  of  the  poor  J 
**  and  that  all  poor  children,  which  at  any  time  should  be  main- 
''  tained  by  the  said  guardians,  should  be  and  remain  under  their 
«  government,  the  males  till  they  arrive  at  the  age  of  18  yean,' 
**  &c. ;  and  that  afler  such  boys  should  have  attained  the  age  of 
*'  18  years,  they  should  be  discharged  from  the  rule  and  govern* 
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ff  mad  «f  ibe.  Mid  guardiaBSy  and  be  at  tlieir  4Mm  dispoaaU**  — 
Ksmrov  C*  J.  Thai  the  magistrate  had  power  under  iae  Hotaite 
4iS  Eliz*  c.  2.  to  aoake  the  order  in  question,  cannot  be  doubted. 
Sut  the  quesUoB  here  is,  Whether  that  law  is  not  repealed  a»  for 
as  respects  these  two  hundreds  ?  Whether  a  better  system  of  laws 
Ihan  that  of  whidi  the  statute  43  EHz.  forms  a  parC»  can  be  m- 
troduced,  if  properlj^  acted  upon,  I  will  not  take  upon  n^self  to 
jdetenuine :  the  legislature  have  thought  that  that  system  m^t 
be  improved  in  several  parts  of  the  kingdom«  and  among  others  is 
these  districts.  There  is  one  clause  in  the  act  of  the  Iburth  of 
O.  S.  for  the  relief  and  employment  of  the  poor  in  these  hundreds, 
that  is  decisive  of  this  question ;  for  it  enacts,  that  af^  the  poor* 
bouse  shall  be  built,  the  poor  within  this  district  shall  be  under 
the  government  and  management  of  the  guardians  of  the  poor,  and 
that  the  poor  children,  who  shall  be  maintained  by  the  guardians 
oi  the  poor,  shall  be  and  remain  under  their  government  until 
they  arrive  at  a  certain  age.  This  verdict  expressly  states,  that 
the  order  of  the  justice  was  made  for  the  relief  of  a  boy  aged  IS ; 
and  tins  magistrate  seems  to  have  thought  that  the  boy,  though 
living  within  this  district,  was  still  within  his  jurisdiction,  and 
under  the  management  of  the  overseers  of  the  poor,  for  to  them 
bis  order  is  addressed :  but  the  act  of  parliament  says,  in  positive 
terms,  that  persons  in  this  boy's  situation  shall  be  under  the  control 
and  mani^ement  of  the  guardians  of  the  poor  appointed  under 
this  statute ;  and  this,  consequently,  excludes  the  junadiction  of  the 
magistrate  who  made  the  order  in  question* 
Paruh  officers  475.  Simmons  v.  JVUmott,  H.  T.  40  G.  3.  S  Esp.  Rq^  9U'^ 
are  bound  to  For  the  particulars  of  this  case,  see  arUe^  pL  385.  See  idso  Lntb 
take  cure  of  y.  Buftoe,  ante,  pi.  386.  Wing  v.  Mill,  ante,  pL  388.  to  the  same 
^!jP^„   point. 

and  if  a  person,   * 

not  a  parish  officer.,  tBites  care  of  a  person  coming  within  that  deacriptioo,  and  fi»r  whom  the  pariah 
officers  would  be  liable  to  provide,  he  has  a  r^ht  to  recover  i^ganist  them  expencea  iacoBcd  on  such 
an  occasion. 

An  appeal  does 
not  lie  to  the 
Quarter  Ses- 
sions against  an 
order  for  relief. 


(a)^ni#,pl.46S. 


Overseers  of 
the  poor  are 
bound  to  en- 
deavour to  find 
work  for  the 
able-bodied 
poor  who  are 
out  oi  employ" 


47d.  Rex  v.  Justices  of  Devon,  M.T.  56G.S.  4M.Sf  8.421. 
•—  Giffbrd  moved  for  a  rule  nisi  for  a  mandamus  to  the  justices,  to 
enter  continuances  at  their  next  Quarter  Sessions  upon  an  app^ 
against  an  order  for  the  relief  oi  a  pauper,  which  ameaf  the 

C'ices  had  dismissed  at  the  last  Sessions,  omceiving  diat  they 
not  any  jurisdiction  in  the  matter.  He  referred  to  Bum's 
fJust.  vol.iv.  p.  117.  21st  edit.,  and  Rex  v.  Woodsterton  (a),  and  con- 
tended that  Rex  v.  North  Shields  (^),  could  not  be  supported. 

Psa  Curiam.  If  in  every  case  of  an  order  for  reli^an  appesl 
will  lie,  this  will  divert  the  funds  designed  for  the  relief  oTdbe 
poor  into  other  dhannels.  This  order  is  not  lii  perpeiuumt  it  is  to 
pay  untU farther  order  /  and  why  cannot  the  overseers  go  back  to 
that  quarter  where  it  was  made,  and  point  out  that  the  pauper's 
residence  is  in  another  parish,  and  obtain  a  fresh  order ?^-->Riile 
refused. 

477.  Rex  v.  CoUeU,  M.T.  4G.4.  2  S.  4*  a  324.  —  Upon  sa 
appeal  against  an  order  of  two  justices  for  the  allowaBoe  of  l|ie 
accounts  of  the  overseers  of  the  poor  for  the  parish  of  K.  in  the 
county  of  iS.,  the  Sessions  connrmed  the  order,  subject  to  the 
opinion  of  this  Court  upon  the  following  case.  The  appellsnt 
(Mr.  C),  is  the  |>roprietor  of  a  considerable  estate  in  the  parish  of 
K*r^  part  of  which  is  in  his  own  occupation.    In  consequence  ^ 
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the  extreme  depression  in  the  price  of  agfricultaral  produce  for,the  ment  Qmrt, 
last  two  or  three  years,  the  farmers  have  been  rendered  unable  to  ^^^''?'^.^*^ 
midce  any  improvements  on  their  lands,  and  Gonse<}uently  have  ^^^^^f^ 
employed  very  few  labourers,  by  which  means  a  considerable  part  p^^,^^^  ^Skmt^ 
of  the  labouring  population  has  been  totally  unemployed,  and  our-  wim  tbui  by 
ing  this  period,  dl  poor  persons  bdonging  to  the  parish,  who  have  sctiiiig  tfaea  «• 
been  unable  to  obtain  employment,  have  received  sums  of  money  y^ff^^P^y* 
for  their  maintenance  from  the  narish  officers  in  proportion  to  the  ?^*??'7*' 
number  of  their  respective  families,  for  which  no  labour  has  been 
required  from  them.    The  appellant  being  dissatisfied  with  this 
application  of  the  parish  funds,  appealed  against  the  overseers'  ac- 
counts.    The  respondents,  upon  the  hearmg  of  this  appeal,  ad- 
mitted that  the  persons  to  whom  the  sums  objected  to  in  the 
account  were  paid,  were,  in  fact,  both  able  and  willing  to  work, 
but  that  no  employment  could  be  obtained  for  them,  which  the 
appellant  contended  the  overseers  were  bound  to  provide  pursuant 
to  the  statute  of  the  48  Eliz.  c.  2.,  although  no  evidence  was 
adduced  to  prove  that  the  overseers  could  have  employed  the 
labourers.    It  also  appeared  that  none  of  the  sums  objected  to 
were  paid  under  or  in  consequence  of  any  orders  from  a  magis* 
trate.    The  parishioners  were  accustomed  to  meet  once  a  week  at 
the  parish  workhouse,  at  which  meetings  all  iq>plications  for  relief 
were  received,  and  where  all  labourers  belonging  to  the  parish| 
who  had  not  in  the  preceding  week  been  in  constant  employment, 
attended  to  give  an  account  of  their  earnings,  and  received  such 
sums  as,  with  the  earnings,  should  amount  to  a  sum  deemed  com- 
petent to  their  maintenance  in  proportion  to  the  number  of  their 
children.   In  several  cases,  it  appeared,  that  able-bodied  men  with 
four  or  five  children,  having  had  no  employment  in  the  preceding 
week,  received  from  the  overseers  from  7«.  to  8«.  Sd.  for  the  week; 
having  been  employed  three  days,  S^.  6d.  to  4«.  per  week ;  having 
been  employed  two  days,  Bs.  per  week,  and  so  in  proportion  ta 
the  number  of  their  children  and  the  amount  of  their  week's  earn- 
ings.    And  in  all  cases  this  relief  was  afforded  to  these  persons, 
solely  on  the  ground  oi  their  having  been  out  of  employment, 
without  reference  or  enquiry  as  to  any  means  they  might  have  of 
raising  money  for  the  supply  of  their  immediate  wants  by  sale  or 
pledge  of  their  household  effects ;  and  that  in  many  instances,  the 
weekly  relief  was  afforded  to  various  able-bodied  labourers  for 
many  weeks  in  succession.  —  Abbott  C.  J.    It  does  not  appear 
upon  the  case  before  us  that  the  overseers  of  the  poor  considered 
themselves  bound  to  provide  work  for  the  unemployed  poor,  if 
that  were  practicable ;  nor  whether  they  in  any  way  endeavoured 
to  attain  that  object.   Before  we  detevnine  whether  the  overseers 
were  or  were  not  justified  in  giving  pecuniary  relief  to  the  unem- 
ployed poor,  tlie  case  must  go  down  to  the  Sessions  again,  that  we 
may  be  informed  whether  any,  and  if  any,  what  endeavours  were 
made  to  procure  employment  for  them.    All  that  the  Court  can 
now  say,  is,  that  undoubtedly  it  is  the  primary  duty  of  the  over- 
seers to  find  employment  for  the  poor  if  possible.    And  I  express 
that  opinion  now,  for  the  sake  of  the  poor  themselves,  to  whom  no 
greater  kindness  can  be  done  than  by  enabling  them  to  earn  their 
own  living  by  labour,  instead  of  suffering  them  to  eat  the  bread  of 
idleness,  by  which  their  habits  and  morals  must  soon  be  corrupted. 
—  Case  sent  back  to  Sessions. 
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HI.  Reimbursing  Constable^  Monies  expended*  {^a) 

See  Stat.  18  G.  S.  c.  19.  §4.' 

Theespencctor  478.  i^  T.  Bird,  E.  T.  59  G.S.  2i?.  4-  i4. 522.  — The  Ses- 
a  oooMable,  in  gions,  upon  appeal,  confirmed  the  allowance  by  two  justices  of 
proaccutingm  ^^  accounts  or  W.  K.f  one  of  the  overseers  of  the  poor  of  the 
ted^  ^^  hamlet  of  Lower  Milton,  subject  to  the  following  case :  —  In  Majf 
tfaeezectttionof  1817,  Af.  J.,  a  pauper  of  L.  Af.,  applied  to  W.  K.,  the  over- 
hii  duty,  cannot  seer,  for  relief,  and  on  that  occasion,  as  well  as  former  occasions, 
be  paid  by  the  conducted  herself  in  a  violent  and  clamorous  manner ;  and  having 
JTf™^  *n!tft^  entered  Mr.  ^.'s  shop,  and  refused  to  leave  it,  and  a  consider- 
«nd  MTnot*  ®^'®  ^^^  havmg  collected,  and  being  very  clamorous,  he  ordered 
within  the  W*  P;  a  constable  of  the  said  hamlet,  to  take  her  into  custody. 

18  G.S.  c.  19.  W»  Bird,  one  of  the  appellants,  interfering  on  that  occanon  in 
$  4. :  Held,  behalf  of  M.  c/.,  an  information  was  laid  against  him  before  a 
tfiT*  ^S^T******  magistrate,  who  directed  the  constable  to  prosecute  Bird  at  the 
aiodnrt^"  Sessions  for  an  assault  and  rescue,  and  bound  the  constable  over 
overaeer*8  ac-  in  50^.  to  prosecute,  and  W.  K.  in  30/.  to  give  evidence.  Bird 
counts  by  indi-  was  accordingly  indicted  at  the  Michaelmas  Sessions  1817,  for 
viduak  paying  an  assault  and  rescue,  and  acquitted  by  the  jury,  but  the  Court 
ntMwidiin the  expressed  their  approbation  of  the  conduct  ot  the  overseer,  and, 
Hofwiis  noT^  '^  particular,  saia  he  had  done  his  duty  in  preferring  the  indict- 
taken  away  by  ment.  The  first  item  appealed  against,  of  4/.  12«.  8</.,  was  paid 
50  G.S.  C.49.S  for  the  expence  of  the  constable  and  witnesses  in  attending  to 
that  ect  only  prefer  the  bill  of  indictment  against  Bird;  the  second  item,  of 
SeaUbf  tte'^'  26/.  2*.  «.,  was  the  amount  of  the  attorney's  bill  for  conducting 
^y^^J^  the  prosecution;  and  the  last  item,  of  4/.  19s,  4c/.  was  paid  for 

minst  the  di»-  the  expences  of  the  constable  and  witnesses  in  attending  the  trial 
iSowance  of  of  the  indictment.  No  meeting  of  the  inhabitants  of  the  hamlet 
any  item*  in  ^ag  called  to  consider  of  the  propriety  of  prosecuting  Bird;  but 
|*"2,J***^**  fV.  K.  mformed  many  of  them  of  such  prosecution  being  about 
JL^  ""**^     to  be  commenced.     The  accounts  of  the  overseers  of  the  hamlet 

are  allowed,  and  the  allowance  entered  into  a  book  kept  for  that 
purpose,  at  a  meeting  of  the  inhabitants  which  is  called  for  that 
purpose,  and  a  monthly  notice  given  in  the  chapel,  which  notice 
merely  desires  the  inhabitants  to  attend  to  allow  the  overseer's 
accounts,  without  specifying  the  nature  of  the  accouiits  to  be 
allowed.  At  a  meeting  called  on  the  Sd  of  August  1817,  the  first 
item,  of  4/.  I2s,  Sd.,  was  allowed,  and  the  allowance  signed  by 
three  of  the  inhabitants.  At  a  similar  meeting  held  on  the  19th 
JSiarch  1818,  16  of  the  inhabitants  attended,  nine  of  whom  signed 
an  order  for  the  payment  o£  the  sum  of  26/.  2s.  4(/.,  two  of  Uiem 
only  objected  to  the  payment,  namely.  Bird  and  another,  who 
refused  to  sign.  At  a  similtir  meeting  held  on  the  2d  April  1818, 
the  last  item,  of  4/.  19^.  4^.,  was  sdlowed,  and  the  allowance 
signed  bv  three  of  the  inhabitants.  A  vestry  meeting  was  held 
on  the  5th  April  1818,  called  by  notice  in  the  chapel,  to  pass  the 
overseer's  accounts  generally  for  the  whole  year.  At  this  meet- 
ing, the  accounts  containing  the  items  in  question  were  produced 
and  allowed,  and  the  allowance  signed  by  four  inhabitants,  being 
all  that  attended.    When  tills  case  was  called  on,  it  was  first 

(a)  For  the  manner  and  the  circum-    riot,  tumult,  and  felony,  see  tbc  statutts, 
stances  under  which  constables  are  to  be    27  G.  2.  c.  S.  and  41  G«d.  c  78. 
reimbursed  their  expences  in  cases  of 


tratci. 
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objected,  that  the  order  of  Sessions  had  been  improperly  re^ 
moved,  as  the  certiorari  was  taken  away  by  50  G*  S.  c.  49.  $  5.»  ' 
but  it  was  said  by  the  other  side^  that  this  order  of  Sessions  was 
not  made  under  50G.S.  c.49.>  but  under  17  G.  2*  c.  38.  (4., 
which  regulates  appeals  brought  against  overseers*  accounts  by 
the  parishioners.  And  the  Court  were  of  this  opinion.  It  was 
then  contended,  that  these  were  sums  necessarily  expended  by 
the  overseer  in  the  execution  of  his  office :  and  the  case  of  Rex 
y.  InhabitatUs  of  Essex  {a)  was  cited.  And  further,  that  these  (a)4T.R.594. 
sums  may  also  be  considered  as  charges  which  the  constable  is 
entitled  to  make  by  18  G-  S.  c.  17.  §  4.,  for  doing  the  business  of 
his  township.  And  that  although  that  act  appoints  a  certain 
mode  of  making  out  the  constable's  accounts,  wnich  bastiot  been 
followed  in  this  case,  yet  the  subsequent  approbation  of  them  is 
a  waiver  of  the  formalities  prescribed  by  the  act.  —  Tub  Court 
were  of  opinion,  that  these  sums  of  money  could  not  be  charged 
by  the  overseer  upon  the  parish,  as  expences  incurred  by  him  in 
the  execution  of  nis  office,  and  directed  the  counsel  on  the  other 
side  to  confine  themselves  to  th^  latter  point.  Upon  this  they 
contended,  that  these  items  could  not  be  considered  as  sums  ex- 
pended by  the  constable  in  doing  the  business  of  his  township, 
and  that  it  was  not  a  charge  contemplated  by  the  act ;  for  the 
13  &  14  Car.  2.  c.  12.  §  IS.,  which  is  in  pari  materia  with  18  G.  3» 
c.  19.  §4.,  defines  the  nature  of  the  charges  which  the  constable 
is  entitled  to  make,  viz.  for  relieving,  conveying  with  passes,  and 
carrying  rogues,  vagabonds,  and  sturdy  beggars,  to  houses  of 
correction,  &c.  Moreover,  the  constable  has  not  pursued  the 
directions  of  the  18  G.  3.  c.  19.  §4.,  the  provisions  of  which  act 
are  not  mere  formalities,  but  are  introduced  for  the  protection  of 
the  parish,  and  ought  to  be  strictly  observed.  They  were  then 
stopped  by  the  Court,  who  said,  that  the  expences  of  the  con- 
stable, which  were  to  be  allowed  him  by  the  parish,  were  those 
necessarily  incurred  by  him  on  behalf  of  his  parish,  which  these 
were  not. — Order  of  Sessions  quashed. 

IV.  Relieving  Families  of  Militia-Men*  (a) 

479.  Rex  v.  Whiter  E.  T.  22  G.  3.  Cald.lSS In  arrest  of  In  «n  indict- 

judgment  upon  an  indictment  against  the  defendants,  overseers  of  '^'^  ^  ^     . 
8i.  «/•»  for  disobeying  an  order  to  reimburse  a  sum  of  money  ad-  f^  ^  r£efi£' 
vanced  by  the  overseers  of  the  parish  of  M.  in  the  same  county,  Mibstitutetiii 
to  the  family  of  a  substitute  in  the  militia  of  the  said  county,  the  militia,  the 
for  an  inhabitant  of  the  parish  of  St.  J.;  and  which  family  at  the  order  tfmaiMU' 
date  of  the  said  order  dwelt  in  the  said  parish  of  M.  —  Objected,  '^^J^  ""Slud- 
First,  That  it  did  not  set  out  any  order  of  maintenance  previous  to  \^^  .^^^  ^ 
the  order  of  reimbursement y  without  ^\\\ch Jirst  order  there  could  order'afrmn^' 
be  no  legal  foundation  for  the  last  order.    Secondly,  That  the  hurtemem  must 
order  was  retrospective,  being  for  the  payment  of  a  sum  supposed  ^  ™"*?«  ■*  ^ 
to  have  accrued  under  an  order  of  maintenance,  made  long  before;  J^TlSltJ^*'* 
whereas  the  19  G.3.C.  72.  directs  that  the  order  of  reimbursement  „„rf„/^„a2« 
shall  be  made  at  the  same  time  with  the  order  of  relief  or  mainten-  directiDg  thJt 
ancc ;  and  that  it  was  for  a  gross  sum  for  83  weeks ;  and  as  inha-  wbateter  Bhall 

(a)  Relief  under  this  head  is  regu-     49  G.  3.  c.  90.    51  G.  3.   c.118.  §  5.  ; 
latcd  by  -13  G.  3.  c.  47.     51  G.  3.  c.  20.     and  see  2  Nolan,  428,  &c. 
§20.  53G.3.c.81.§10.  49G.3.c,86. 


488 


THM  imiKf  AUD  oftDsnnid  oir  tnn  toot.    (Cr.  VIL 


be /Miii  under 
the  one  aliall  be 
repeid  under 
the  other. 


TbeptriBhto 
which  the  prtn^ 

mon  belongg,  is 
liable  to  reim- 
bune  the  parish 
cfthe  misiiiuie 
the  expenccs  of 
maintaining  the 
fubttitute*s  fa- 


bitafits  may  change  in  that  Ume,  they  ought  not  to  be  so  charged^ 
as  this  circumstance,  or  that  of  houses  faNBins  uninhabited^  would 
produce  an  inequidity  in  the  assessment.    Thirdly^  That  it  did  not 
appear,  upon  the  face  of  the  indictment,  either  that  the  militia- 
man,, for  whom  the  substitute  served,  was  ballotted,  or  that  the 
substitute  was  sworn  or  enrolled.— Lord  Mansvibld:   In  in* 
dictments  the  crime  with  which  the  defendant  is  charged,  mutt 
appear  with  a  scrupulous  certainty :  and  here  it  is  disobedience  to 
the  order  of  a  justice.    Now  it  must  appear  upon  the  face  of  the 
indictment  that  this  was  a  lesal  order ;  for  if  it  is  not  so,  dis- 
obedience to  it  is  no  crime.    Then  this  is  an  order  of  reimburse' 
menti  which  pre-supposes  an  order  of  maintenance^     Such  order 
necessaifly  must  be ;  for,  if  the  overseers  had  made  the  disburse* 
ment  of  their  own  accord,  and  without  an  order  for  that  purpose, 
they  could  not  legally  be  reimbursed.     Such  voluntary  payment 
would  not  have  entitled  them  to  reclaim  the  sum  advanced,  be- 
cause tliey  are  not  authorized  to  judge  of  circumstances.    Had 
the  justice  of  peace  recited  the  order  of  maintenance,  it  h  ad- 
mitted the  indictment  would  have  been  good ;  and  had  he  even  in 
general  terms  referred  to  it,  the  Court  might  perhaps  (a)  have 
presumed  such  order  properly  made.     There  would  then  have 
been  some  colour  of  autnority  for  the  jurisdiction  exercised. 
But,  so  far  from  from  having  recited  it,  he  has  not  made  the 
slightest  reference  to  it.    The  indictment,  therefore,  cannot  be 
supported*     Besides,  the  order  of  reimbursement  is  not  at  all  con- 
nected with  the  order  of  maintenance^  though  the  act  requires, 
that  they  should  both  be  made  by  the  same  justice  ai  ike  same 
timef  ue*  that  whatever  shall  be  paid  shall  be  reimbursed ;  but  this 
is  at  the  distance  of  a  year,  and  for  a  gross  sum.  —  Willks, 
AsHHURST,  and  Buller,  Justices,  concurnng.  Rule  absolute,  and 
judgment  arrested. 

480.  Rex  V.  WiUisy  H.  T.  SB  G.  8.  6  T.R.  179.  — Lord  KaNTON 
C.  J.  The  case  is  shortly  this,  one  Spry  of  the  parish  of  B.,  who 
was  drawn  by  ballot  to  serve  in  the  militia,  procured  one  E.  of  Af. 

Earish,  to  serve  for  him  as  his  substitute :  when  £•  appeared 
efore  the  deputy-lieutenants  in  order  to  be  approved,  he  repre- 
sented himself  as  a  single  man ;  it  turned  out  in  the  sequel  that 
he  was  married,  and  had  several  children ;  E.  being  approved  and 
sworn  in  went  out  into  actual  service ;  certain  expences  were  in- 


(a)  It  has  been  adjudged,  that  in  an 
indictment  where  the  jurisdiction  ex- 
ercised is  founded  upon  a  former  order, 
a  general  reference  to  such  order,  with- 
out stating  it,  is  not  sufficient  to  sup- 
port the  indictment.  Rex  v»  Winship, 
antef  pi.  466.  But  in  Rex  v,  Mytton, 
£.  25  G.  3.  1785,  on  an  indictment  on 
the  21  G.  3.  c.  31.  (br  disobeying  an 
order  of  Sessions  at  Slirewsbury,  on  an 
appeal  against  a  conviction  for  not  giv- 
ing in  a  list  of  his  male  servants,  pur- 
suant to  the  direction  of  the  statute, 
Caldccott,  on  motion  in  arrest  of  judg- 
ment objected,  that  the  indictment  did 
not  state  the  proceedings  before  the 
justice,  but  only  says,  that  the   Ses- 


sions, on  appeal,  ordered,  &c  4kc.; 
and  it  is  necessary  to  state  podtivelj 
tl»t  an  order  of  justices  was  made.  — 
The  Court  said,  that  the  order  of  So- 
sions  was  the  ftnmdanon  of  the  iadicl- 
ment,  and  if  the  Sossioaa  have  jiirisdi0> 
tion,you  cannot  go  into  the  regularity  cf 
their  proceedings ;  for  so  long  ss  tfas 
order  remains  in  force  it  must  be  obeyed, 
and  on  the  trial  nothing  could  serve  tte 
defendant  but  showing  that  the  fkumom 
have  no  jurisdictioo.  In  Rex  aw  Ulntfl^ 
it  did  not  appear  thai  the  Stsiioiw 
had  jurisdiction,  but  here  the  order  of 
tlie  Sessions  is  tlie  gist  and  foundation 
of  the  indictment.  —  Rule  discharged. 
Editor's,  MSS.  S.C.  Cald.  596. 
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curred  in  maintaining  his  family ;  and  the  question  is,  Wbethar  mkf%  ilwi^ 
that  burden  ou^ht  to  be  borne  b^  the  parish  of  M**  that  had  th*  wbrtHms 
nothing  to  do  with  the  principal  mditia*man,  or  by  the  parish  of  ^^  "f^ 
B,  for  which  the  substitute  served  ?  It  seems  to  me  that  the  con*  ^^iibdL 
struction  put  upon  the  first  stat.  26  G*S.  by  the  prosecutor's  counself 
namely,  that  the  words  commented  upon  are  merely  directoryt  i$ 
the  true  one.     The  deputy-lieutenants  ought  to  make  every 
enquiry  before  they  approve  o€  a  substitute ;  if  he  have  more  thm 
one  child,  he  ought  to  be  rejected ;  but  if  the  deputy-lieutenanta 
do  take  him,  then  he  becomes  a  legal  substitute,  and  the  parish 
for  which  the  principal  serves  must  bear  the  expence  of  mamtain- 
ing  the  family  of  the  substitute.    The  tendency  of  tlie  defendant's 
argument  is  to  show  that  the  whofe  is  a  nullity ;  but  the  con- 
sequence of  that  would  be,  that  a  whole  regiment  must  be  dis- 
banded, even  in  the  face  of  an  enemy,  if  it  should  be  discovered 
that  it  is  composed  of  substitutes,  each  person  having  more  than 
one  child.    Besides,  the  words  of  the  second  act  of  parliament 
are  general ;  and  one  of  the  clauses  mentions  the  word  family* 
As  tnerefore  this  substitute  was  approved  and  sworn  in,  and  ac- 
tually did  serve  in  the  militia,  I  thmk  that  the  whole  of  the  acts 
of  parliament  attached  on  him  in  that  situation,  and,  consequently, 
that  the  parish  o(  B.,  for  which  the  principal  was  drawn,  are 
liable  to  reimburse  the  other  parish  the  expences  of  maintaining 
the  family  of  the  substitute ;  a  contrary  determination  would  not 
only  be  against  the  intention  of  the  legislature,  but  productive  of 
the  most  dangerous  consequences  to  the  whole  body  of  the  militia* 

—  AsHHURST  J.  The  section  of  the  26  G.  3.  alluded  to  by  the 
defendant's  counsel,  as  giving  a  power  to  the  deputy olieutenants 
to  discharge  a  person  improperly  enrolled,  only  extends  to  the 
instance  of  a  militia-man  who  is  under  a  personal  disability  to  serve. 

—  Grose  J.  The  words  in  the  26  G.  3.  c.  107.  '^  who  shall  have 
<<  not  more  than  one  child,"  are  merely  directory;  and  if  we 
were  to  put  a  different  construction  upon  them,  the  consequence 
would  be,  that  the  principal  sending  such  a  substitute  as  the  pre* 

sent  would  be  liable  to  a  penalty  of  10/.  under  another  section  (a),  (a)  26  G.  s. 
for  *'  not  serving  himself  in  the  militia,  or  providing  a  substitute,'*  c.  107.  §  2$. 
notwithstanding  such  substitute  were  approved  by  the  deputy- 
lieutenants,  and  actually  served  during  the  whole  time.  The  deputy- 
lieutenants  have  the  power  of  rejecting  a  person  as  a  substitute, 
who  does  not  answer  the  description  in  the  former  act  of  parlia- 
ment :  but  if,  instead  of  rejecting,  they  approve  him,  and  he  be 
enrolled  and  serve,  his  family  are  entitled  to  the  benefit  of  the 
latter  act.  —  Judgment  for  the  King. 

481.  Rex  V.  Ledbury,  E.  T.  38  G.3.  7  T.  R.  558.— The  Cass.  The  order  for 
T«  £•,  a  parishioner  oi  IV,  in  the  parish  of  <S.  P.,  on  the  24th  of  reimbunement 
August  1792,  was  drawn  by  ballot  to  serve  in  the  militia  of  the  ""•*  **  "•*• 
said  county,  and  served  in  the  same  as  a  balloted  man  till  the  7tb  ^i^J^^^nd 
of  February  1793,  when  the  regiment  being  then,  and  still  coor  at^teiH^ 
tinning  embodied  and  called  out  into  actual  service,  .fi.  engaged  time,  as  the  ftnt 
one  B.  of  L.  to  serve  in  the  militia  as  a  substitute  for  him,  who  order  of  nuun- 
was  sworn  in  on  the  same  day  to  serve  as  such  substitute  before  tenance,  and 
one  deputy-lieutenant,  who  was  also  commanding  officer  of  the  "^^  ^u^be 
regiment  at  the  time ;  but  B>  was  never  approved  by  two  deputy-  gerred  on  Um  ; 
lieutenants,  nor  enrolled  by  the  subdivision  clerk  or  the  clerk  of  parish.  —  The 
the  general  meetings ;  nor  was  any  certificate  or  notice  of  his  having  fiuniiy  of  a  tub- 
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stiiuteln'wrvice  taken  Buch  oath  transmitted  to  either  of  the  said  clerks.  Imnie« 
iballberelicvad,  diately  after  B.  was  so  sworn  in  he  joined  the  regiment,  was  entered 
dlteughlwwis  jjpQfi  the  muster-roll,  and  was  regularly  mustered  and  exercised^ 
ed  or  envied!'  ^"^  continued  serving  in  the  said  regiment  during  the  whole  of  EJu 

time,  which  expired  m  August  last,  and  is  now  serving  in  the  said 
rej^iment  till  the  end  of  the  war.    E.  as  soon  as  B.  had  taken  the 
said  oath  before  the  said  deputy-lieutenant  received  his  discharge, 
and  has  from  that  time  resiaed  in  S*  P*    On  the  8th  of  F^ruary 
179S,  the  wife  of  B.  applied  to  the  overseers  of  L,  for  relief  of 
herself  and  child  about  three  years  old,  and  produced  the  certi- 
ficate of  the  Serjeant  of  the  H.  regiment,  that  her  husband  was  then 
serving  as  the  substitute  for  E. ;  upon  which  the  overseers  took 
her  before  a  magistrate  for  the  county  of  i/.,  who  ordered  the 
overseers  of  L.  to  pay  to  B.'s  wife  4a,  weekly,  for  the  mainten- 
ance of  herself  and  her  child,  but  no  summons  was  issued  by  the 
magistrate  to  the  officers  of  S*  P.  to  show  cause  why  the  order 
on  L,  should  not  be  made,  nor  did  the  parish  of  S*  P,  receive 
any  notice  of  the  original  order  of  relief  till  the  1st  June  1797^- 
when  they  were  informed,  that  if  they  did  not  pay  the  said  money, 
an  order  of  reimbursement  would  be  made.    The  parties  met  m 
consequence  of  that  information,  but  nothing  being  settled  then, 
the  parish-officers  of  L*  on  the  27th  of  October  n§7f  received  a 
letter  from  the  officers  of  S*  P,t  declining  to  pay  the  money,  and 
giving  notice  of  their  intention  to  appeal  against  any  order  that 
might  be  made  to  enforce  payment.    In  conseouence  of  the  order 
marked  A.^  the  overseers  of  L.  regularly  paid  to  B.'s  wife,  the 
weekly  sums  ordered  to  be  paid  from  the  8th  of  February  179S 
to  the  27th  of  Nwember  1797i  amounting  to  26/.  6«.     On  the 
29th  of  November  1797  the  overseers  of  L*  applied  to  the  magis- 
trate for  an  order  on  S.  P.  to  reimburse  the  officers  of  L.  the  said 
sum  of  26/.  6s.  (but  no  previous  summons  appeared  to  have  been 
issued  to  the  omcers  or  S.  P.  to  show  ciiuse  aminst  the  said 
order,)  which  said  magistrate,  after  taking  the  amdavits  of  the 
officers  as  to  the  expenditure  of  the  said  sum  of  26/.  6f.  made  an 
order  on  the  29th  of  Noriember  1797  to  the  overseers  of  S.  P.,  to 
reimburse  the  same  to  the  overseers  of  L.,  a  copy  of  wbidi  order 
was  served  on  H.  C,  one  of  the  overseers  of  S.  P.,  on  the  SOdi 
of  November  17979  which  he  then  refused  to  pay.   In  consequence 
of  this  refusal,  he  was  summoned  to  appear  on  the  5th  of  Decern' 
ber  last,  to  show  cause  why  he  should  not  pay  the  penalty  of  57. 
under  the  statute  84  G.  8.  c.  47.  §  8.     On  the  same  day  he  person- 
ally appeared  in  pursuance  of  such  summons,  but  showing  no 
sufficient  cause,  he  was  convicted  in  the  sum  of  5/.,  which  said 
sum  C.  paid  to  the  overseers  of  £•  on  the  8th  December  follow- 
ing, but  on  the  day  after  the  conviction,  being  the  6th  of  Decern* 
berf  he  gave  a  written  notice  of  appeal  to  the  next   Sessions, 
against  the  order  so  made  on  29tn  November  1797,  and  also 
another  notice  of  appeal  against  the  conviction  on  29th  December 
1797.    Th^  Sessions  quashed  the  order  of  29th  NtrxTmbtrlTfT, 
and  the  conviction  grounded  thereon,  subject  to  the  opinion  of  the 
Court.  —  Lord  Kenton  C.  J.    The  act  of  parliament  directs  in 
positive  terms  that  the  order  for  reimbursement  shall  be  made  l^ 
the  same  justice^  and  at  the  same  time^  as  the  order  for  mainten- 
ance ;  and  such  has  been  the  construction  before  put  on  them 
words  in  the  case  referred  to*    There  seems. also  good  reason 
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fdr  requiting  that  to  be  done ;  as  the  inhabitants  of  a  parah  aro  i  ^ 

a  fluctuating  body,  and  it  would  be  unjust  that  one  set  of  persons  . 
at  a  great  distance  of  time  should  be  called  on  to  discharge 
burthens  which  were  incurred  before  they  were  become  inhabit- 
ants.   Neither  is  there  any  difficulty  in  the  order  of  reimburse- 
ment being  made  prospectively.    The  SS  G.  S.  c  8.  §  7.  whicli  has 
been  relied  on,  as  specially  authorizing  the  order  of  reimburse-  - 
ment  in  its  present  form,  has  reference  to  its  being  made  in  like  ■- 
manner  as  is  therein  before  directed,  namely,  in  the  3d  sect.,  upon 
which  I  have  already  given  my  opinion,  that  it  must  be  made  by 
the  same  magistrate,  and  at  the  same  time  as  the  order  of  main- 
tenance; whereas  this  order  was  not  made  upon  the  parish  of- 
S,  P.  until  above  four  years  afler  the  first  order  upon  L.,  which 
cannot,  therefore,  be  said  to  be  in  compliance  with  or  under  the 
authority  of  the  act.     And  the  concluaing  part  of  the  first  order 
cannot  be  taken  to  be  an  order  on  the  parish  of  S.  P.,  being  - 
directed  not  to  them  but  to  the  overseers  of  L.    If  the  objection 
had  only  been  that  the  substitute  was  not  approved  or  enrolled»  - 
probably  I  should  have  thousht  (thoueh  it  is  not  necessary  to 
decide  that  point)  that  upon  the  principle  of  our  determination  in 
Bex  V.  Willis t  that  provision  in  the  statute  .was  only  directory ; . 
and  that  if  the  substitute  were  sworn  and  actually  served^  he  was 
entitled  to  all  the  benefits  of  the  act :  in  tlie  same  manner  as . 
where  the  17  G.  2.c.  3.  §  !•  directs  that  the  poor's  rate  shall  be 
published  in  the  churdi  the  next  Sunday  afler  the  allowance  of  it, 
and  that  no  rate  shall  be  deemed  valid  without  such  notice,  a 
person  paying  under  such  a  rate  will  nevertheless  gain  a  j»ettle- 
ment  tnereby.  —  Ashhurst  J.    The  order  should  have   been 
served  on  the  parish  of  S,  P,  before  any  crime  could  attach  on- 
them  for  disobeying  it. — Per  Curiam  :  Rule  for  quashing  the 
order  of  Sessions  discharged. 

482.  Rex  v.  Preston,  H.  T.  51  G.  S.  13  East,  313.  —  On  appeals subrtitnte  in 
against  an  order  and  certificate  of  a  justice,  the  Sessions  set  aside:  ^""^**^^" 
the  order  and  certificate,  subject,  &c.    The  order  in  question  w«»'Siid*^d«Su- 
directed  to  the  overseers  of  P.,  and  recited  in  substance,  that  A>E*  Jq^  It  the  »StL> 
of  P.  had,  on  the  10th  of  February  1810,  made  oath  before  the  ofhisMrol- 
magistrate,  that  her  husband  was  a  substitute  then  serving  in  the  ment,  that  he 
militia  of  that  county,  embodied  and  called  out  into  actual  ser-  h^  no  wife  or 
vice  :  that  he  was  serving  for  Pilling  in  the  said  county,  and  had  ^^^t^J?**"* 
left  her  and  one  child,  Ann,  born  in  lawful  wedlock,  and  under  ^^  ^^  ^ 
the  age  of  ten  years,  and  then  dwelling  in  P.,  who  were  unable  to  child,  is  not 
support  themselves.    Therefore  the  magistrate  ordered  the  over-  entitled  to  any 
seers  of  P.  to  pay  the  said  A.  £•  out  of  the  poor's  rates,  4*.  weekly,  parochial allow- 
for  the  support  of  herself  and  child,  from  henceforth  till  other-  *^i?*/**J?*" 
wise  ordered.     And  the  same  magistrate  certified,  under  the  same  l^'sJit  43(?..l. 
date,  to  the  overseers  of  Pilling,  that  he  had  made  tlie  said  order  cAT.  §  2.  &  5. 
for  relief;  and  he  thereby  directed  the  lastmentioned  overseers  to 
reimburse  the  money  so  paid,  in  pursuance  of  that  order,  to  the 
overseers  of  P.   The  case  further  stated,  that «/.  E.,  mentioned  in 
the  order,  was,  on  the  28th  of  November  1807>  enrolled  in  the  se- 
cond, regiment  of  R.  Lancashire  militia  as  a  substitute  for  M.  Gf 
who  had  been  regularly  balloted  to  serve  in  the  militia  for  PilUnf^ 
and  lias  ever  since  such  his  enrolment  served  as  a  private  soldier  la 
that  regiment,  which,  during  the  whole  of  that  time»  has  been  em- 
bodied and. called  out  into  actual  service..  At  the  time  of  hiik 
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enroiinent  ht  faUdy  mmd  J^audukfUly  repreienUd  ^Ba[id  dedared, 
<Aal  he  had  no  toife  or  family^  he  having  at  that  ttme  a  wife  and 
one  ^Aughter  then  and  still  living  at  P. ;  but  be  neither  then  had; 
nor  now  has,  any  other  child.  Application  having  been  made  bj 
the  wife  and  daughter  for  an  allowance  under  the  stat*  4>3  G.  ^ 
c*  47 ;  and  it  appearing  to  the  justices,  to  whom  such  application 
was  made,  that  they  were  the  wife  and  dauehter  of  one  aerving 
and  enrolled  in  the  militia  of  England^  and  unable  to  support 
themselves*  he  made  the  order  and  certificate  appealed  against. 
Hie  proviso  in  the  fifth  clause  of  the  statute,  that  the  subratnte 
shall  undertake  and  make  provision  for  the  maintenance  of  his 
other  children,  to  the  satisutction  of  the  justice  of  the  jpeace  to 
whom  application  shall  be  made  under  the  act  for  the  rehef  o£  his 
family,  was  not  complied  with  in  any  manner  whatever.  A  de- 
mand having  been  made*  in  pursuance  of  the  order  and  certificate 
abovementioned,  the  overseers  of  Pilling  appealed  against  them  to 
the  Sessions,  being  the  next  Sessions  aHer  such  demand ;  the  ques- 
tion turned  upon  the  construction  to  be  given  to  the  second  and 
fifth  sections  of  the  stat.  4S  G.  3.  c.  47.— Lord  Ellkhborough  CJ. 
It  is  only  necessary  to  read  the  nv-ords  of  the  act  in  this  case ;  they 
are  unpervertible  :  they  refer  as  well  to  the  case  of  a  substitute 
who,  having  a  wife  and  child,  or  children,  shall  fraudulently  and 
falsely  declare  at  the  time  of  his  enrolment,  that  he  has  no  wife  or 
family,  as  to  one  who  having  more  than  one  child,  shall  franda- 
lently  and  fiedsely  declare  that  he  has  only  one :  in  either  case  he 
is  excluded  from  the  benefit  of  the  provision.  But  if  he  choose 
to  tell  the  truth  at  the  time,  that  he  has  a  wife  and  one  child,  they 
are  to  be  provided  for :  or  if,  having  more  than  one  child,  he  un- 
dertakes and  makes  provision  for  the  rest,  the  magistrate  is  eai- 
powered  to  order  the  allowance  for  his  wife  and  one  child  under 
the  age  of  ten  years.  This  man,  then,  having  made  the  frauduJent 
and  faUe  declaration  stated,  is  excluded  from  the  benefit  of  the 
allowance  by  the  plain  terms  of  the  legislature.  —  Order  of  Ses- 
sions confirmed,  disallowing  the  order  of  the  justice  of  peace. 

V.  Of  erecting  Workhouses. 

See  Stat.55G.S.  C.187. 

Workhouses  483.  Rex  v.  St.  Peter  and  St.   Paul  in  Baih^  T.  T.  22  G.  S. 

«tiiatedinadif-  Cald. 213.  ^ The  case :  The  parishioners  of  the  pansh  of  St.  P^ 
mto  hemu'  *°  conjunction  with  the  parishioners  of  the  parish  of  St.  •/.,  in  the 
dered  as  part  of  ^^^Y  ^^  Bath,  purchased  a  piece  of  ground  situate  in  the  parish  of 
that  parish  L.  and  JV.,  and  built  thereon  a  house  for  the  reception  and  main- 
whose  poor  re-  tenance  of  the  poor  of  the  several  parishes  of  iS^.  P.  and  St.  J. 
side  therein.       there.    In  September  last,  the  pauper,  W.  //.,  being  impotent  sod 

unable  to  work,  was,  together  with  all  the  other  paupers  belong- 
ing to  the  parish  of  St.  P.,  removed  from  that  parish  to  the  new 
erected  house  in  L.  and  fV.,  where  he  and  the  rest  of  the  poor  of 
that  parish  have  been  ever  since  maintained  at  the  expeaoe  of  the 
parish  of  St.  P.,  and  without  any  charge  to  the  parish  of  L.  and 
IV.  The  said  H.^  and  all  the  other  paupers,  who  went  into  the 
new-built  house,  carried  with  tliem  certificates  directed  to  the  pa- 
rish of  L.  and  ^.,  signed  by  the  parish-officers  of  St.  P.^  and  al* 
lowed  by  two  justices  of  the  peace  as  the  statute  directs,  acknow- 
ledging them  to  be  settled  inhid>itams  of  the  parish  at  St*P*f 
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and  which  were  deliYered  to  one  of  the  offioers  of  the  parish  of  L. 
and  fV.  Notwithstanding  the  certificate  of  the  pauper,  W.  Hif 
the  parish  officers  of  L.  and  fT.  obtained  an  order  lor  his  removal^ 
though  he  had  not  been  chargeable  to  their  parishk  The  Sessions 
confirmed  the  order,  &c.  being  of  opinion  that  the  pauper  was  not 
the  object  of  the  certificate  act,  and'  consequently  not  protected 
by  it.-—  Lord  Mansfield.  To  bo  sure  it  was  a  radical  defect  in 
the  system  of  the  poor-laws,  more  especially  in  a  commercial  and 
manufacturing  country,  that  the  poor  should  be  al>  confined  to 
their  respective  parishes.  Possessed  of  industry,  vigour,  and  skill, 
a  man  who  could  not  find  work  at  home  was  prohibited  ^om  seek" 
ing  it  abroad.  The  legislature  endcfavoured  t6  cure  this  evil  by 
introducing  certificates ;  under  which  the  pauper  is  at  liberty  to 
go  and  reside  wherever  he  pleases.  And  the  true  principle  isj  to 
extend  this  protection  to  the  utmost  latitude.  There  should  be  no 
clog,  no  restraint.  But  then  the  act  did  not  compel  the  granting 
of  them.  The  want  of  workhouses  was,  however,  soon  felt  as  an 
inconvenience.  They  were  not  long  after  introduced  by  the  legis- 
lature (a) ;  and,  if  well  regulated,  a  most  desirable  mode  of  relief  (a)  See9G.K; 
they  are.  They  supply  comfort  and  accommodation  for  those  c.  7.  §  4. 
who  cannot  work,  and  employment  for  those  who  can.  In  many 
instances,  which  have  chanced  to  fall  within  my  knowledge,  par- 
ticularly on  the  Midland  circuit,  they  have  reduced  the  annual 
amount  of  the  poor-rates  one  half.  But  this  benefit  could  not, 
within  itself,  be  received  by  every  separate  district;  for,  where 
parishes  were  small,  the  expence  of  the  necessary  buildings  was- 
too  heavy  for  them.  This  obstacle  was  foreseen  by  the  legislature, 
and  provided  against  accordingly.  Though  single  parishes  could 
only  contract  for  diese  buildings  within  their  own  limits,  yet, 
where  two  unite,  no  restrictions  were  imposed ;  the  power  is  ge- 
neral. It  is  obvious,  that  the  workhouse  of  a  single  parish  must 
be  most  conveniently  situated  in  that  parish.  Upon  a  similar  prin- 
ciple, where  many  parishes  were  jointly  concerned,  the  legislature 
did  not  require  that  the  buildinc  should  be  raised  in  either  of  the 
confederate  parishes  ;  because,  m  such  case,  a  spot  might  be  found 
in  some  other  parish,  more  centrical  and  better  accommodated  to 
their  general  convenience  than  any  part  of  their  united  district. 
The  act,  therefore,  authorizes  the  purchase  anywhere ;  and,  when 
once  the  joint  purchase  is  made,  wnerever  it  be,  it  becomes  a  part 
of  the  local  system  of  each  contracting  parish ;  and,  if  the  poor 
will  not  go  there,  they  are  not  entitled  to  relief.  The  same  nar- 
row spirit  that  has  impeded  the  progrjess  of  this  beneficial  plan, 
now  starts  up  again  to  limit  this  power,  and  almost  to  overthrow 
the  act  itself;  which  was  calculated  ultimately  to  reduce  expence 
as  well  as  promote  industry  and  encourage  manufactures,  by  em- 
ploying all  the  poor  under  the  eye  of  one  master.  But  the  objec- 
tion is  not  warranted  by  the  certificate  act.  Whatever  might  be 
the  leading  motive  in  passing  that  act,  that  statute  authorizes  the 
whole  body  of  the  poor,  of  whatever  denoniination  and  with  what- 
ever object,  to  leave  their  own  and  remove  into  any  other  parish  ; 
provided  they  can  obtain  the  protection  of  a  certificate.  Contrary 
to  the  spirit  and  policy  of  the  act,  and  not  obliged  by  the  letter, 
the  Court  will  not  make  an  exception  of  the  case  which  the  act 
itself  has  not  excepted.  The  true  policy  is  certainly  to  enlarge, 
and  not  to  narrow  the  district  within  wnich  the  poor  are  to  be 
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see  Rezv. 
Leigh,  an/tf) 
I^  63.  contra. 
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maintained  (a).  As  to  the  objection  of  its  being  an  injury  to  pro- 
perty, the  introduction  of  a  numerous  inhabitancy,  by  increasing 
the  consumption  of  provisions,  must  unavoidably  add  to  the  value 
of  that  land,  the  produce  of  which  is  by  such  a  demand  consumed. 
As  to  the  possibility  of  a  few  illegitimate  children  acquiring  by 
birth  a  settlement  in  the  parish  within  which  the  workhouse  stands^ 
it  is  impossible  to  foresee  every  inconvenience ;  and  all  that  can 
be  said  is,  that  de  minimis  non  curat  lex*  —  Bullbr  J.  As  to  the 
last  difficulty  raised,  I  doubt  whether  the  poor-house,  so  occupied 
and  become  in  this  manner  the  perpetual  property  of  the  united 
parishes,  is  not  to  this  purpose  rather  to  be  considered  as  part  of 
those  parishes  to  which  it  so  belongs,  than  of  the  parish  in  which 
it  is  locally  situated ;  upon  the  same  principle  as  that  of  many  re- 
solutions m  the  case  of  such  children  bom  in  gaols.  —  Willss 
and  AsHHURST  Js.  concurred,  and  both  orders  quashed. 
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II.  ^0  Ma^  be  deemed  Bastards. 

484.    A  Bastard,  by  our  English  laws,  is  one  that  is  not  only  All  duldran 

begotten  but  born  out  oflawful  raatrimony.     The  civil  bom  before  ma* 
and  canon  laws  do  not  allow  a  child  to  remain  a  bastard  if  the  ^mony  are 
parents  afterwards  intermarry,  and  herein  they  differ  most  mate-  Jf^^ff^* 
rially  from  our  law  ;  which,  though  not  so  strict  as  to  require  that  |  itouf'At^* 
the  child  should  be  begotteny  yet  makes  it  an  indispensable  con-  357.      1  q^  . 
dition,  that  it  shall  be  born  afler  lawful  wedlock :  all  children,   Dig.  579. 
therefore,  born  before  matrimony  are  bastards  by  the  law  of  Eng- 
land. 

485.  Radu)ell*B  case,  T.  T.  ISEdw.l.  Roll.6.  Co.  Lit.  12^.  b.  All  children 
—  On  a  special  verdict  it  was  found  that  Henry ^  the  son  of  B.,  born  to  long  af- 
who  was  the  wife  of  R.  R.  deceased,  was  bom  per  undecim  dies  ter  the  death  of 
post  ultimum  tempus  legitimum  mulieribus  constitutum  ;  and  there-  ^  husband, 
upon  it  was  adjudged,  that  the  aforesaid  Henry  cannot  be  con-  courS^Mli 
sidered  the  son  of  the  aforesaid  i2.,  according  to  the  laws  and  tionth^^Sd 
customs  of  England,  not  be  begotten 

bj  him,  are  bastards.     Co.  Li^  1S4.  b.  m  nolit. 

486.  RadtvelTs  case,    Lord  Hale's   MSS.    Co.  Lit.  124.  — In  The  usual  tune 
assize  by  J.  R.  against  Henry,  son  of  J?.,  who  was  wife  of  R.  R. ;  fw  *  woman 
quia  computum  est  that  the  aroresaid  Henry  was  born  eleven  days  SSw^^is/^ 
after  Jbrty  xoeeks,  which  is  the  usual  time  in  law  for  a  woman  go-  ^ggg/^, 

ing  with  child ;  ex  quo  the  aforesaid  R.  had  no  access  to  the  afore-  Garth.  469. 
said  Beatrice  for  one  month  before  his  death,  it  shall  be  presumed 
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that  the  aforesaid  Henry  is  a  bastard.  —  Judgment  was  therefore 
given  for  the  plaintiff,  (a) 
But  the  Ume  of  487.  Ahop  v.  Bovatrell^  M.  T.  7  Jac.  1.  Cro.  Jac.  54?!.  —  The 
gestation  may  question  was,  Whether  a  woman  being  delivered  of  a  child  ^rty 
**  "^^^^  »<?«*«  ^^^  ^^^^  ^y^  ^^^^  ^^®  ^®*^^  ^^  ^^^  husband,  the  child  shall 
^  'STyd  ^  a  bastard  ?  It  was  proved  that  her  deceased  husband's  father 

^ses?  did  much  abuse  her,  and  caused  her  to  lie  in  the  streets.     Three 

S.C.  Palm.  9.     physicians  (two  of  them  doctors  of  physic)  made  oath  that  the  diild 

came  in  time  convenient  to  be  the  child  of  the  party  who  died ; 
and  that  the  usual  time  for  a  woman  to  go  with  child  is  nine  months^ 
at  thirty  days  to  the  month,  and  ten  days;  and  that  by  reason  of 
want  of  strength  in  the  woman  or  child,  or  by  ill  usage,  she  might 
be  a  longer  time,  to  the  end  of  ten  months  or  more.  And  the 
physicians  farther  affirmed,  that  a  perfect  birth  may  be  at  seven 
months,  according  to  the  strength  of  the  mother  or  child ;  and  it  may 
be  deferred  by  accident,  which  is  commonly  occasioned  by  infirm- 
ities of  the  body,  or  passions  of  the  mind.  The  child  was  adjudged 
'  legitimate,  (b) 

A  child  noay  be  488.  21  Edw.  3.  pi.  39. —If  a  man  die,  and  his  widow  soon  afler 
born  '^J^**  marry  again,  and  a  child  is  bom  within  such  a  time  as  that  by  the 
he  maybe  more  course  of  nature  it  might  have  been  the  child  of  either  husband ; 
than  ordinarily  in  this  case  he  is  said  to  be  more  than  ordinary  legitimate,  for  he 
legitimate.         may  when  he  arrives  to  the  years  of  discretion  choose  which  of  the 

fathers  he  pleases. 
Issue  born  dur-  489.  1  Blac.  Com,  467.  —  In  a  divorce  a  mensd  et  tkoro,  if  the 
ing  a  divorce  ^ife  breed  children  they  are  bastards ;  for  the  law  will  presume 
^'d^**?^*  ^'^®  husband  and  wife  conformable  to  the  sentence  of  separation, 
B^sepmmtion,  if^  unless  access  be  proved ;  but  in  a  voluntary  reparation  by  agree- 
no  access  be  ment,  the  law  will  suppose  access  unless  the  negative  be  shown  : 
proved.  1  Roll,  and  in  case  of  divorce  in  the  spiritual  Court  a  vinculo  matrimonii, 
Abr.  359.  all  the  issue 'born  during  the  coverture  are  bastards. 

If  the  husband  490.  Foxcroffs  case,  2  Roll.  Abr.  353.  —  If  there  be  an  appa- 
bc  impotent,  ,.ent  impossibility  of  procreation  on  the  part  of  the  husband,  as  if 
kwe  are  bas.      ^^^  ^^^  ^^jy  ^jgl^^  ^^^^  ^l j^  ^^  ^^le  like,  there  the  issue  of  the  wife 

Co.  Lit  244.  ti^sUl  be  bastard  (c) ;  and  therefore  where  a  man  who  was  bed- 
iRoll.Ab.S56.  ridden  married  a  pregnant  woman  in  his  chamber,  who  was  de- 
1  BacAb.sia    livered  twelve  weeks  afler,  the  child  was  adjudged  a  bastard,  from 

the  apparent  impossibility  of  his  being  the  father  of  it. 
The  child  of  a  491.  Rex  v.  Alberton  (rf),  M.  T.  10  fF.  3.  1  Ld.Ray.  395.— An 
/*?^<^^°"'  order  was  made  by  two  justices  that  A.  should  maintain  a  bastard 
while  the  huft!^"  child.  The  case  was  thus  :  —  KJeme  covert^  during  the  absence 
band  is  ertra  ©^  ^^^  husband  at  Cadiz,  was  delivered  of  a  child ;  and  her  hii»- 
juaJtuor  maria,  band  was  not  in  England  from  the  time  of  her  cooception  till  she 
u  ▲  BAfTARD.      was  brought  to-bed.     The  order  being  removed  into  the  King's 

(a)  Vide  Mr.   HargraTe*s  obtenra-  8aid,thatif  aman  be  Arorced  Draofdoe 

tions  on   thb   Case,   Co.  Litt.  125.  in  womtm  propter  jterpehutm  genermJiia^ 

fiotis.  potentiam,  and  then  murry  another,  and 

(6)  Si  partus  natcatur  j>ost  mortem  have   issue   by    the    second   marriage, 

patris  (qvi  diciiur  fosthumus)  per  tan-  which  continues  without  divoice,  the 

turn  tempus  qudd  nonJU  vermmile  gttbd  issue  are  lawful,  for  that  a  man  maj  be 

jMSsit  esse  de^ncH  JUius,  et  hocj>rohato,  habilis  et  inkabSis   dtwrsia  tempof^m, 

talis  did  jwterit  bastardus.     Bracton,  and   the  second  .marriage,  not  bCHf 

lib.  5,fo,  417.  6.    1  Roll.  Mr.  356.  —  avoided  by  divorce,  ^nds  good  in  Uw. 

See  also  Co.  Lit.  ISO.b.  in  notis.  Dr.  See  also  2  Leon,  169.  JenL  Eep-SS^ 

Hunter*s  opinion  on  this  subject.  Nov.  7^.  apd  Moor,  ^*25. 

(c)  In  Burie's  case,  5  Co.  98.  it  is         (d)  See  Hex  v.  Lliffe,  poJt,  ^  566. 
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Bench,  the  question  was,  Whether  jthis  child  was  a  bastard  within  S.C.  s  Salk. 

the  18  Eliz.  c.  3.  ?  the  words  of  which  statute  are,  **  children  be-  ^^ 

**  gotten  and  born  out  of  lawful  matrimony,"  which  cannot  be  said  ^^•'^'  ^^ 

of  this  case,  the  mother  being  married  at  the  time  of  the  birth  of  i^ht^^ 

the  child,  so  that  there  is  a  father  bound  to  provide  for  it.     And  5  Mod.  419. 

if  such  a  mother  should  kill  such  a  child,  she  could  not  be  guilty 

of  murder  within  the  21  Jac,  1.  c.  27. —  Sed  non  allocatur:  for 

PER  Curiam,  He  is  a  bastard  who  is  begotten  and  born  of  ^ijeme 

covert  while  her  husband  is  beyond  the  four  seas ;  and  in  a  real 

action,  if  general  bastardy  be  pleaded,  the  bishop  ought  to  certify 

such  a  one  bastard.    Indeed,  in  case  of  bastard  eisne^  the  bastardy 

must  be  pleaded  specially,  because  such  a  one  is  mulier  by  the 

canon  law,  and  the  bishop  would  certify  him  such.     And  where  a 

man  is  bastard,  he  is  such  to  all  purposes,  and  why  not  within  the 

18  Eliz.  c.  3. ;  for  though  the  statute  of  21  Jac,  1.  a.  27*  is  a  penal 

law,  yet  this  act  is  a  remedial  law. 

4-92.  Rex  v.  Murray^    M.  T.   SAnn.    1  Salk.  122.  — Upon  a  To  make  the 
special  order  of  Sessions  the  question  was.  If  the  husband  be  ultra  child  of  a/niij 
mare,  and  during  the  time  the  wife  be  got  with  child,  whether  this  f»**J|»htitard, 
child  be  a  bastard  within  18  Eliz,  c.  3.?— The  Court:    If  the  Ihatthe^w^ 
husband  was  out  of  the^tir  seas  all  the  time  of  the  wife's  going  band  had  no 
with  child,  the  child  is  a  bastard ;  but  if  he  were  here  at  all  within  access  for  nine 
tlie  time,  it  is  legitimate,  and  no  bastard.  months. 

493.  St.  George  and  St.  Margaret* St  Westminster,  M,  T.  5  jinn.  Children  bom 
1  Salk.  123.  —  On  a  special  order  of  Sessions,  the  following  facts  duringadiToree 
were  stated  for  the  opinion  of  the  Court :  H.  was  divorced  ^  mensd  ^  f^*^^  ^  thoro, 
et  thoro,  and  afterwards  his  wife  lived  with  one  E.  in  adultery  in  ?![!JJI?""**^ 
the  parish  of  Si.  Giles,  and  had  several  children  by  her,  who  were  q^^  jj^^  S35.a. 
baptized  and  registered  in  the  name  of  E. —  The  Court  :   When 

a  woman  is  divorced  3  mens4  et  thoro,  the  children  she  has  during 
the  separation  are  bastards,  for  we  will  intend  a  due  obedience  to 
the  sentence  unless  the  contrary  be  showed ;  but  if  husband  and 
wife  without  such  sentence  part  and  live  separate,  the  children 
shall  be  taken  to  be  legitimate  until  the  contrary  be  proved,  for 
access  shall  be  intended. 

494.  Rex  v.  St.  Bride's  (a),  E.  T.  SG.l.  Str.SU  —  A.meinied  Children  bora 
B.  and  lived  with  her  five  years  in  the  parish  of  St.  B.,  and  had  onder  a  seeood 
by  her  four  children,  who  were  all  provided  for :  at  the  end  of  the  *"^**°J**.""*Jr 
five  years  he  left  his  wife  and  married  another  woman,  with  whom  lif^f  uie%st 
he  lived  somewhere  in  England,  but  he  never  saw  his  first  wife  B.  and  legal  hus- 
from  the  time  of  his  going  away  from  her.    B.  after  the  separation  band  are  bas- 
having  heard  nothing  for  a  long  time  from  A.,  married  a  second  ^^*^h  ifi^ 
husband,  by  whom  she  had  eight  children,  in  the  parish  of  St.  A^  hSd^*^*** 
who  all  went  by  the  name  of  the  second  husband,  three  of  which  ac.**B.*'R^. 
survived.     The  Sessions,  presuming  that  the  second  marriage  was  79.  so. 

void  ah  initio,  adjudged  that  her  settlement  and  that  of  her  three  Sees.  Caaa.  117. 
children  was  in  the  parish  of  St.  B.,  where  the  first  husband  lived,  pl»iis. 
as  deeming  them  the  legitimate  issue  of  the  marriage.  —  The  ??^  *  ^•"'*' 
Court  quashed  the  order  as  to  the  children,  but  confirmed  it  as      x  1_^  « 
to  the  wife ;  because  the  second  marriage  bein^  absolutely  void,  ^1^^^  ** 
her  settlement  is  that  of  her  first  husband ;  and  it  being  adjud^^ed  pj.  sq^^^"^* 
that  the  first  husband  had  no  access  for  17  years,  no  presumption 
shall  be  admitted,  but  that  these  are  the  children  of  the  second 
marriage ;  and  they  not  being  born  in  the  parish  of  St.  B.t  nor 
having  dwelt  there  40  days,  can  have  no  settlement  in  St.B. 
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HMmmpioor  495.  Res  r.  Brotone,  T.  T.  2G.9.  2  S^r.gll.  — Upon  an  or- 
of  crimiiial  oon-  der  of  bastardy^  it  was  stated  that  the  husband  had  been  absent 
Tcnatkm  tkme  ^|j^  yearSy  and  that  during  his  absence  the  defendant  had  had  carnal 
^  h^Ll!^tib!!  J«owledge  of  the  wife,  and  therefore  they  adjudge  him  to  be  the 
J^^^^*^  putative  fatlier.  —  The  Court  :  This  order  must  be  quashed,  for 
Sets.  Cbs.  329.   nis  lyiog  with  her  is  not  a  sufficient  reason  to  infer  him  the  father 

of  this  child ;  and  though  the  justices  need  not  show  the  ground 
they  go  upon,  yet  if  they  do,  and  it  appear  no  sufficient  ground, 
their  order  will  be  bad. 
Hie  mother  496.  Clerk  v.  Wright,   H.  T.   3  G.  2.  in  C.  B.  —  On  an  issue 

may  give  eri-  out  of  Chancery  to  try  the  legitimacy  of  the  defendant,  the  fre- 
dence  that  the  quent  declarations  of  the  mother  that  the  child  was  not  her  bus- 
^h  ^  "d^  band's  were  offered  in  evidence.  —  By  Eyre  C.  J.  The  mother  is 
R  r!  h'so*  ^^^  alive,  and  therefore  these  declarations  are  not  admissible ;  but 
Com.  Rep.  140.  if  she  had  been  here  herself,  she  might  have  betfn  examined  as  to 
and  Me  R.  o.  this  fact. 
RmiSngf  pottt  pL  500.  &  Cowp.  598. 

Though  the  407.  Pendrel  v.  Pendrd  (a),  H.  J.  5  G.  9.  2  5/r.925.—  Upon 

p"*?^**  "     ***  ^*'**®  ^^^  ®^  Chancery  to  try  whether  the  plaintiff  was  the  heir  at 

S"?^"^-?!l-   Irw  o^  one  T.  P.,  it  was  agreed  that  the  plaintiff's  father  and 

ii  no  ocotu  can  .  •    *        i        ii«i#*  « 

be  proved,  the     mother  were  married  and  cohabited  for  some  months ;  that  they 

i«ue  are  bai-  parted,  she  staying  in  L.  and  he  going  into  iS. ;  that  at  the  end  of 
vik^jM.  three  years  the  plaintiff  was  born,  and  there  being  some  doubt 

3  Peer  WUl.  upon  the  evidence  whether  the  husband  had  not  been  in  £,.  within 
Andrew!  9.  *^®  '®*^  y®*^*  >'  ^^  sent  to  be  tried.  The  plaintiff  rested  at  first 
Wils.  340.  *  upon  the  presumption  of  law  in  favour  of  legitimacy,  which  was 
Co.  Lit.  244.  encountered  by  strong  evidence  of  no  access ;  and  it  was  agreed 
note  2.  by  the  Court  and  counsel,  that  the  old  doctrine  of  being  within 

Salk.  ISO.  the  four  seas  was  not  to  take  place,  but  the  jury  were  at  liberty  to 

Cro.  Jac.  541.  consider  of  the  point  of  access  ;  which  they  did,  and  found  against 
(a)  See  Rex  v.  the  plaintiff.  —  Raymond  C.  J.  allowed  the  defendant  to  prove  the 
Luffe,  post,  pi.  mother  to  be  a  woman  of  ill  fame ;  but  he  would  not  allow  the 
^^*  mother's  declarations  to  be  given  in  evidence  till  she  had  been 

called,  and  denied  them  upon  the  cross  examination. 
ImprobabiUty  4.98.  Lomax  V.  Holmden,  M.  T.  6  G.  2.  2  Sir.  94a  —  The 
SSd**  *''S«  q"®8^on  at  bar  in  ejectment  was,  Whether  the  lessor  was  son  and 
father^  «uf-  ^®'''  ®^  ^*  ^'  <^eceased  ?  which  depended  on  the  question  of  his 
ident to bastar-  mother's  marriage;  and  that  being  fully  proved,  and  evidence 
disc  the  issue,     given  that  the  husband  was  frequently  at  £,.,  where  the  mother 

lived,  so  that  access  must  be  presumed,   the  defendants  were 

admitted  to  give  evidence  of  his  inability  from  a  bad  habit  of 

body ;  but  their  evidence  not  going  to  an  impossibility^  but  an  tm- 

prooabiliiy  only,  that  was  not  thought  sufficient,  and  there  was  a 

verdict  for  the  plaintiff. 

The  reputed  499.  Rex  v.  St.  Peter's,   E.  T.  8G.2.    Burr.  S.  C.25.  —  Tiro 

Ather  of  a  !»»-  justices  removed  Joseph,  the  son  of  J.  H.,  from  Si.  P.*s  to  O.S^ 

^^  e^^we^    as  being  a  bastard  born  on  the  body  of  H.  A.  at  O.  S,    On 

SiiTbrwas  not   *PP®*^  ^^^  Sessions  took  the  examination  of  J.  i/.,  who  gave  evi- 

married  to  its     dence  that  H>  A.  (who  was  then  dead)  cohabited  with  him  for 

mother.  several  years  as  man  and  wife,  but  that  they  never  were  married ; 

Bex».  Bram-     that  the  said  //.  A.  was,*  during  the  time  they  cohabited  together, 

l€}f,poUypLS07.  delivered  of  three  children,  one  of  which,  the  pauper,  was  bora  in 

the  parish  of  O.  S, ;  that  they  were  all  three  reputed  and  baptised 
as  his  leffitimate  children,  and  that  the  marriage  was  never 
qfuestioned  in  the  life-time  of  the  said  /f.  A.  —  The  Sessions  held 
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this  to  be  insufficient  to  support  the  order  of  the  two  justices.  -1- 
Hardwickb  :  The  first  order  goes  a  little  too  &r,  in  calling  the 
pauper  **  a  bastard,  the  son  of  </.  H. ;"  but  that  is  only  an  im« 
propriety,  and  the  order  is  sufficiently  good  for  removing  him  to 
the  parish  where  he  was  born.  It  is  an  apparent  fact,  that «/.  H. 
was  never  married  to  H.  A.;  why  then  was  he  an  incompetent  wit- 
ness ?  It  was  an  objection  to  an  order  of  bastardy  two  terms  ago, 
in  the  case  of  Rex  v.  WiUey  (tf),  that  it  was  rounded  upon  the  (a)  VidejMsf, 
evidence  of  a  married  woman,  which  ought  not  to  be  admitted  to-  pi*  586. 
discharge  her  husband ;  but  this  man  does  not  swear  to  discharge 
himself;  for  whether  he  be  the  legitimate  or  only  the  fuUural  fsxher 
of  the  child,  he  is  equally  bound  to  maintain  it*  —  Order  of  Ses- 
sions quashed. 

500.  Rex  V.  Reading  (a),  M.  T.   8  G.  2.  AnnaUvi  Rep.  79. —  Aftmeamrt  ' 
It  was  moved  to  quash  an  order  of  two  justices,  and  two  orders  of  may,  ona  quct- 
Sessions  made  thereon,  whereby  the  defendant  was  adjudged  tbnofbiirtanly, 
father  of  a  bastard  child.    The  first  order  of  Sessions  was  a  special  ^  ***°^^iirf 
order,  setting  forth  the  particular  circumstances  of  the  case,  and  ^^  of  cri. 
charging  the  defendant,   upon  the  oath  of  a  Jeme  covert,  with  mkud  comwyw* 
getting  a  bastard  upon  her:   this  order  adjourned  the  matter  to  hb^botnotto 
take  the  advice  of  the  judges  of  assize,  but  they  declined  givii^  prow  the  hom- 
their  opinion  in  it.    The  second  order  resumes  the  affiiir,  and  a£  y^'^Sl^^''' 
judges  the  defendant  to  be  the  father  of  the  child :  there  were  ^^|^|!^!^  xa 
other  witnesses  which  said  that  the  husband  was  resident  about  $  Se«.CM.S80. 
seven  miles  from  the  wife's  habitation.    Exception  was  taken  to  z^)  gee  Rex «. 
these  orders,  that  the  wife  is  the  only  evidence,  and  that  she  is  not  L,ufibj/NMf,pL 
a  competent  witness  in  law  to  exonerate  her  husband  of  the  charge  50S. 
and  burthen  of  this  child.  —  Hardwickb  C.  J.    The  wife  is  uot  a 
competent  witness  in  point  of  law  in  this  case,  that  is,  to  prove  the 
whole  fact ;  though  it  seems  she  may  be  a  competent  witness  to 
prove  the  criminal  conversation  between  the  defendant  and  herself, 
by  reason  of  the  nature  of  the  fact,  which  is  usually  carried  on 
with  such  secresy  that  it  will  admit  of  no  other  evidence ;  there*     • 
fore,  as  to  the  fact  of  the  defendant's  conversation  with  her,  she 
may  be  a  good  witness,  but  this  is  only  from  the  necessity  of  the 
thing.     But  then  in  the  present  case  it  has  gone  further,  for  the 
wife  is  the  only  witness  to  prove  the  absence  and  want  of  access  of 
her  husband ;  whereas  this  might  be  made  appear  by  other  wit- 
nesses, and,  therefore,  the  wife  shall  not  be  aomitted  to  prove  it, 
since  there  is  no  necessity  that  can  justify  her  being  a  witness  in 
this  case.    In  the  case  of  Pendrel  before  cited,  there  was  the 
strongest  evidence  imaginable  to  prove  the  want  of  access  of  the 
husband :  it  was  made  appear  by  several  of  the  husband's  relations, 
who  watched  him  for  that  purpose,  that  he  was  in  5.  all  the  time 
his  wife  was  with  child,  and  that  she  resided  in  L.  the  whole  time : 
the  wife  thereupon  is  not  to  be  admitted  a  witness  to  prove  that 
her  husband  had  no  access  to  her ;  and  the  testimony  of  the  other 
witnesses,  that  he  resided  about  seven  miles  oif,  shows  an  apparent 
possibility  of  access  :  it  must  be  of  a  very  dangerous  consequence 
to  lay  it  doi#p  in  general  that  a  wife  should  be  a  sufficient  sole 
witness  to  bastardize  her  child,  and  to  discharge  her  husband  of 
the  burthen  of  his  maintenance.     But  the  opinion  the  pouRT  is 
of  at  present  will  not  be  a  precedent  to  determine  any  other  case 
wherein  there  are  other  sufficient  witnesses  as  to  the  want  of 
access.     But  the  foundation  that  is  now  gone  upon  is  the  wife's 
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being  sole  witness.  —  Page  J.  This  is  sometlitng  similar  to  the 
cases  of  hue  and  cry,  where,  by  statute,  in  an  action  against  the 
hundred,  the  person  robbed  is  admitted  a  witness,  from  the  neces- 
sity of  the  thing,  as  to  those  matters  which  generally  can  be 
proved  by  none  but  himself;  as  that  he  is  robbed,  and  of  what 
sum,  and  in  what  place  ;  but  of  all  other  things  which  may  pos- 
sibly be  proved  as  well  by  other  evidence,  he  is  no  witness  in  law, 
nor  does  the  statute  extend  to  it ;  as  whether  the  place  is  within 
-  the  hundred,  &c.  —  Probtn  J.  In  cases  of  violence  committed 
by  the  husband  against  the  wife,  she  herself  is  admitted  a  witness, 
as  in  the  case  of  Lord  AueUey ;  and  in  the  cases  of  exhibiting 
articles  of  the  peace  from  the  necessity  of  the  thing,  since  it  may 
be  done  at  a  time  when  no  one  else  can  prove  or  know  it. —  Lbs  J. 
(a)^ni«,pl.492.  In  the  case  of  Regina  v«  Murray  (a),  where  a  child  born  in  lawful 

wedlock  was  proved  to  be  a  bastard,  no  such  exception  was  taken 

as  in  the  present  case;  but  the  defendant  merely  insisted  upon  the 

old  notion  of  the  husband's  being  within  the  four  seas.     In  the 

case  of  Ramsay^  on  an  indictment  on  the  statute  3  Hen.  7.  c.  2.  for 

forcibly  taking  away  a  woman  and  marrying  her,  the  wife  was 

admitted  a  witness,  because  none  else  except  the  defendant  were 

present.    Therefore,  it  is  very  proper  to  admit  this  woman  to 

,         prove  what  was  done  in  secret,  and  what  it  cannot  be  presumed 

there  are'  other  witnesses  \Xi  prove :  but  then  it  most  be  admitted 

no  further  than  necessity  warrants ;  and  in  all  other  cases  the  rule 

of  law  is  to  be  adhered  to. 

The  evidence  of      501.  May  v.  Affly,  E,  T.  10  G.  2.  2  Str.  1073.  —  In  a  question 

Ae/Kiriifcre-      on  the  plaintiflF's  legitimacy,  it  was  resolved,  that  there  can  be 

f^^lfa^A^^ted  by  ^^y  ^"^  register  in  one  parish;  that  the  day-book   in   which 

^dasf^fook.       entries  may  be  originally  made  cannot  be  read  to  contradict  the 

register. 
If  mm-acceu  of  502.  Rex  V.  Bedall  (a),  T.  T.  10  G.  2.  2  Str.  1076.  —  An  order  o( 
abiutNmdbele.  justices  was  made  upon  Moor  as  the  putative  father  of  two  has- 
ffdij  proved,  ^„^jg  bofn  of  ^^e  body  of  JE.,  the  wife  of  R.  S.,  in  which  it  was 
make'imordCT^  Stated,  that,  for  seven  years  before,  the  husband  had  had  no  access 
of  bastardy,  ^o  ^^^9  ^^^  having  never  seen  or  heard  of  him  in  all  that  time,  and 
without  enqutr-  not  knowing  whether  he  was  alive  or  dead;  which  the  justices 
ing  whether  the  adjudged  to  be  true,  and^  that  M.  was  the  father  of  the  bastard 
^"d^*^^"'^  children.  Upon  appmd  to  the  Sessions  the  case  was  stated  with 
&C.  And.  8.  *ome  variation,  viz.  iJfat  in  1728  she  was  married  to  S.,  then  a 
AniieUy*s*  *  soldier,  in  a  barn,  by  a  person  not  in  the  habit  of  a  clergyman ; 
Rep.  379.  that  there  had  been  no  access  for  seven  years ;  but  it  appeared 

1  Will.  840.  by  a  certificate  from  the  commissary-general's  office,  dated  7th 
(a)  See  Rex  v.  April  1737,  and  from  the  evidence  of  S.  C,  that  one  R.  S.,  who 
Luflfe,  post,  be  was  told  was  formerly  a  soldier,  was  mustered  as  a  private 
pi.  508.  gentleman  in  the  third  troop  of  horse  guards  from  June  1733  to 

February  1736,  though  C.  said  he  could  not  take  upon  him  to 
swear  that  it  was  the  same  i2.  &.  pretended  to  be  married  as  afore- 
said :  upon  this  supposition  of  the  husband's  being  alive,  the  Ses- 
sions were  of  opinion  the  children  were  not  bastards,  and  reversed 
the  order  of  the  two  justices.  —  Upon  debate,  (in  the  absence  of 
THE  Chief  Justice)  the  order  of  Sessions  was  quashed,  and  the 
order  of  two  justices  confirmed ;  for  it  beine  stated  in  both  orders 
that  there  was  no  access^  it  was  immateriaJ  whether  the  husband 
was  alive  or  not :  but  that  if  it  were  material,  here  was  no  evi- 
dence to  prove  it,  the  identity  not  being  sworn  to ;  or  if  it  was. 
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yet  the  evidence  of  bis  being  alive  was  improper  to  have  been  re- 
ceived, and  even  the  marriage  itself  doubtfuh 

503.  Rex  v.  Woodchester,   M.  T.    16  G.  2.  MSS.  —  An  order  NoerideDoe 
in   1731  to  remove   A.  and  his   wife  from   N.  to    fV.   was   not  shall  be  heard 
appealed  from.     Th6y  afterwards  returned  to  JV.  and  had  there  "P?°  ■  «ecotid 
three  children,  who  were  now  sent  by  order  of  justices  frem  rimaJeUie^Afl- 
N.  to  W,  with  their  father.     Upon  appeal,  it  was  offered  to  be  dreQ, 

given  in  evidence,  that  A.  had  a  former  wife,  and,  consequently,   S.C.  l  Burr, 
the  children  born  at  N.  were  bastards,  and  settled  there.     The  Sett.  Caa.  191. 
Sessions  would  not  permit  W,  to  go  into  this  evidence.  —  Peh  Cu-  |^*  i^^^ 
riam:  Both   orders   must  be   confirmed.     The  marriage  being  j^^ivjo* 
established  by  the  first  order,  which  was  acquiesced  in,  the  settle-  ^^' 
ment  of  the  children  follows  of  course,  and  can  no  way  be  im- 
peached but  by  entering  into  the -merits  of  the  first  order.     No- 
thing is  better  established  than  that  an  order  unappealed  from  is  ,^\  g^^  ^^^ 
conclusive,  (a)  Stfth.  516. 

504.  Rex\.  Rooke(b)j    M.T.   ^G.^.  Wils.MO.— An  order  An  order  of 
was  made  that  the  defendant  should  maintain  a  bastard  child,  and  it  bastardy againat 
was  made  upon  the  oath  of  a  married  woman  alone,  who  swore  a  married  wo- 
that  her  husband  was  in  gaol  long  before  she  was  got  with  the  ™*^  cannot  be 
bastard  child  and  ever  since,  and  that  she  had  no  access  to  him,  ^^^^"^  ''^ 
and  that  i2.got  the  bastard. — Per  Curiam  :  It  was  said  by  Lord  only.  ^^ 
Hardxjoicke,  in  Rexv.  Reading  (c)^  that  although  a  wife  may  be  /6)SeeRez 
admitted  to  prove  the  fact  of  adultery,  she  shall  not  be  admitted  Luffe,  doj^,^' 
to   prove  that  her  husband  had  no   access,    because  that  may  pl.508. 

be  proved  by  other  persons,  and  an  order  of  bastardy,   there-  {e)Ante,pLsoo. 
fore,    could    not   be   made   on   her  oath   alone.     The  case  of 
Rex  V.  BedaU  (d)    di£Pers  from  this,  for  there  were  witnesses  to  (cr}.dftite,pL509. 
prove  the  husband  had  no  access ;  and  as  the  justices  have  de- 
termined solely  on  the  evidence  of  a  wife,  the  order  must  be 
quashed. 

505.  Stevens  v.  Mossj    E.  T.    17  G.  3.    SCotvp.591.  —  The   General  dedar- 
lessor  of  the  plaintiff  claimed  to  be  entitled  to  the  premises  for  ationa,  or  the 
which  the  ejectment  was  brought,  as  cousin  and  heir  at  law  of  A.  •nswer  cf  a  pa;- 
S.,  who  died  seised.     And  the  only  question  in  the  cause  was,  ""^"'J^?*^ 
Whether  the  lessor  of  the  plaintiff  was  the  legitimate  son  of  F.  SencITSIwS^ 
and  M.  S,;  or  was  born  of  M.  before  their  marriage? — For  the  death 'of  svcfa 
plaintiff  the  register  of  the  marriage  of  F»  S.  and  M.  P.,  dated  ptuvnt^toproTe 
November  2d  1703,  and  the  register  oi  the  birth  of  the  lessor  of  J^tJJ?"*^''^ 
the  plaintiff,    in   the   following  words:  —  "  Christenings   170*,  J^^*J|J^ 
"  Samuel,  son  of  F.  and  M.  S„  baptized  July  3d,''  were  pro-  topro?e"that a 
duced.     It  was  insisted  on  the  part  of  the  defendant,  "  that  the  child  bom  m 

**  lessor  of  the  plaintiff  was  bom  and  privately  baptized  before  wedlock,  b  a 
"  the  marriage,  and  that  there  was  a  public  baptism  after  the  ^•••"i' 
"  marriage,"  which  accounted  for  the  register.    They  first  offer-  ^^"^.^^^ 
ed  witnesses  to  general  declarations  by  the  fftther  and  mother,  ]ey,»osr,*pL507. 
that  Samuel,  the  lessor  of  the  plaintiff,  was  born  before  marriage,  that  parents  m 
which  evidence  Mr.  Baron  Eyre  was  of  opinion  to  reject.     They  good  witneaaes 
also  offered  evidence,  that  there  was  a  general  reputation  in  the  *? P"*^* ^'^iT" 
place,  where  the  father  and  mother  and  ^Safifu^/  resided,  "that  S^JJIZJ 
"  he  was  bom  before  marriage ; "  which  Mr.  Baron  Eure  was  SS^idren. 
likewise  of  opinion  to  reject.     They  further  offered  to  produce  one 
J.  D,  as  a  witness,  to  prove  that  he  had  heard  one  C.  say  many 
times,  **  that  the  lessor  of  the  plaintiff  was  a  base-born  child, 
which  evidence  was  rejected.     And  lastly,  they  offered  an  answer 
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of  the  mother  of  the  lessor  of  the  plaintiff  to  a  bill  in  the  Court 
of  Chancery  by  the  committee  of  A.y  a  lunatic,  the  person  last 
seisedy  against  the  lessor  of  the  plaintiff  and  his  mother ;  in  which 
answer,  the  mother  declared  him  to  be  illegitimate ;  that  he  was 
born  before  marriage,  and  privately  baptized ;  and  again  publicly 
baptized  after  the  marriage ;  which  evidence  Mr.  Baron  Eyre  was 
also  of  opinion  to  reject ;  whereupon  a  verdict  passed  for  the  plain* 
tiff,  subject  to  the  opinion  of  the  Court  upon  these  points  of  evi- 
dence. —  Lord  Mansfield.  The  whole  of  this  evidence  has  been 
rejected.  If  any  part  of  it  ought  to  have  been  received  that  is 
material,  there  ought  to  be  a  new  trial;  and  there  can  be  no 
doubt  of  its  being  material.  This  case  has  been  argued  at  the 
bar  with  greater  latitude,  than  I  thought  it  could  have  been.  Two 
questions  have  been  made ;  Ist,  Whether  the  father  and  mother 
could  have  been  examined,  if  alive  ?  2dlv,  If  they  could,  whe- 
ther their  declarations,  though  ever  so  solemn,  can  be  admitted 
as  evidence  after  their  deaUi?  In  this  ease  there  is  no  evi- 
dence of  the  time  of  the  birth.  The  register  only  proves  the 
christening;  but  non  constat  from  thence,  when  the  child  was 
bom.  As  to  the  first  question,  I  should  as  soon  have  expected 
to  hear  it  disputed,  whether  the  attesting  witnesses  to  a  bond 
could  be  admitted  to  prove  the  bond.  I  have  known  it  done  over 
and  over  again,  and  it  is  much  too  clear  to  admit  of  a  doubt.  In 
this  Court,  at  nisi  priuSf  a  mother  was  allowed  to  prove  a  clan- 
destine marriage  at  the  Fleets  and  no  other  evidence  was  given 
to  show  the  legitimacy  of  the  child.  A  great  estate  was  re- 
covered upon  her  single  testimony,  and  no  objection  whatever 
started  as  to  the  admissibility  of  it.  In  Lord  Valentias  case,  in 
the  House  of  Lords  (a),  where  the  question  was.  Whether  the 
Earl  of  Anglesea  was  married  to  the  Countess  Dowager  of  Angle- 
sea  on  the  15th  September  1741,  prior  to  the  birth  of  Lord  Fa- 
lentia  their  son,  who  was  born  in  the  year  1744?  the  Countess 
Dowager,  having  no  interest,  was  admitted  as  a  witness  to  prove 
the  fact  of  the  marriage.  In  Stapylion  v.  Stapylton  (^),  upon  so 
issue  to  try  whether  the  plaintiff  was  legitimate  or  not,  the  mo- 
ther attended  at  Guildhall  to  prove  that  he  was  illegitimate.  But 
it  happened,  that  she  had  made  an  affidavit,  in  which  she  had 
sworn,  that  she  and  her  husband  had  married  long  before  the 
plaintiff  was  bom ;  and  this  affidavit  was  intended  to  be  used 
against  her.  U^on  this  fact  being  known,  it  was  thought  pmdent 
not  to  call  her ;  but  there  was  not  an  idea  on  either  side,  that  she 
was  not  a  proper  witness  to  the  fact  of  the  marriage.  As  to  the 
time  of  the  birth,  the  father  and  mother  are  the  most  proper 
witnesses  to  prove  it.  But  it  is  a  rule  founded  in  decency,  mo- 
rality, and  policy,  that  they  shall  not  be  permitted  to  say,  after 
marriage,  that  they  have  had  no  connection,  and  therefore  that 
the  oflipring  is  spurious  ;  more  especially  the  mother,  who  U  the 
offending  party.  That  part  was  solemnly  determined  at  the  de- 
legates. But  the  question  of  access  or  non-access  is  totally  dif- 
ferent from  giving  evidence  of  the  time  of  the  birth.  The  next 
question  is,  Whether  the  declarations  of  the  father  and  mother  in 
their  life-time  can  be  admitted  in  evidence  after  their  death? 
Tradition  is  sufficient  in  point  of  pedigree :  circumstances  may  be 

g roved.    For  instance :   Suppose  from  the  hour  of  one  child'* 
irth  to  the  death  of  its  parent,  it  bad  always  been  treated  as 
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illegitimate,  and  another  introduced  and  considered  as  the  heir 
of  the  family ;  that  would  be  good  evidence.  An  entry  in  a 
father's  family  Bible,  an  inscription  on  a  tombstone,  a  pedigree 
hung  up  in  the  family  mansion  (as  the  Duke  of  Buckingham's 
wasjy  are  all  good  evidence.  So  the  declaration  of  parents  in 
tlieir  life-time.  I  have  known  advice  ^iven  to  a  father  and  mo- 
ther to  make  attested  declarations  in  wntine  under  their  hand  of 
the  precise  time  of  the  birth  of  the  bastard  eigne  and  the  sub» 
sequent  marriage,  to  prevent  controversy  in  the  family  touching 
the  inheritance.  If  the  credit  of  such  declarations  is  impeached^ 
it  must  be  letl  to  the  jury  to  judge  of.  As  to  the  declaration 
made  by  the  mother  of  the  present  plaintiff  in  her  answer  to  the 
bill  filed  against  her  in  the  Court  of  Chancery,  it  is  not  like  oflfer* 
ing  a  deposition  or  an  answer  in  evidence  against  a  person  not  a 
party  to  the  original  suit.  That  cannot  be  done  for  this  reason; 
because  such  person  has  it  not  in  his  power  to  cross  examine. 
But  here  the  answer  is  offered  only  as  evidence  under  her  hand, 
of  her  having  made  such  declaration.  Therefore,  I  am  of  opinion^ 
that  as  part  of  the  evidence,  which  was  material  in  this  case,  and 
which  ought  to  have  been  admitted,  was  rejected,  there  must  be 
a  new  trial.  —  Aston  J.  I  am  of  the  same  opinion.  I  think  re- 
jecting the  general  declarations  of  the  father  and  mother  was 
wrong ;  and  here  the  declarations  are  not  inconsistent  with  the 
register,  but  are  rather  strengthened  by  it ;  for  if  the  child  was 
born  afler  the  marriage,  the  mother  did  not  go  above  eight  months. 
—  WiLLES  J.  I  am  of  the  same  opinion. 

506.  Thompson  v.  Saul(a)^  T.  T.  SI  6.  S.  4  T.  R.  S56.  —  The  Tbe  cliild  of  s 
lessor  of  the  plaintiff  made  out  his  title  to  the  premises  in  question  nuurried  wocumi 
as  heir  at  law  to  J.  T.,  the  person  last  seised,  beine  the  nephew  of  S^^iU!'^)jf_ 
his  paternal  grandmother.     In  answer  to  this  the  defendants,  who  eSrawe^^m 
were  the  tenants  on  the  estate,  set  up  the  title  of  «/•  T.  H.,  as  that  of  the  hits- 
being  the  great-grandson  of  E.  T.,  a  sister  of  the  paternal  grand-  baod't  non- 
father  of  the  said  </.  T.,  in  whom  the  estate  vested  bv  purchase,  ^ccets. 
under  a  devise,  having  been  originally  derived  from  the  said  JS.'s  (a)  See  Bex  v. 
father,  R.  T.,  and  consequently  that  i/.  had  the  superior  title.  Luffe^|wte, 
The  question,  therefore,  turned  upon  the  evidence  by  which  he  P**  ^^* 
deduced  his  legitimate  descent  from  £•    As  to  which,  the  defend- 
ants did  not  prove  any  marriage,  in  fact,  between  her  and  J.  H., 
the  great-grandfather  of  </.  T.  //.;  but  they  produced  a  pedigree 
found  in  the  late  </.  T.'s  house,  from  whence  it  appeared  that 
c/.  H;  the  great-grandfather,  and  the  said  E,  had  haa  issue  J,  i/., 
through  whom  the  said  J.  T.  H.  derived  title ;  and  further,  that 
R.  T.,  tbe  father  of  the  f  aid  £.,  in  his  will  dated  6th  of  November 
1714,  called  her  his  daughter  E.  H.g  and  several  other  family 
wills  described  the  H.'s  as  cousins.     Some  expressions  of  tbe  late 
«/.  T.  were  also  proved,  acknowledging  «/.  T,  H.  as  his  heir  at  law ; 
but  it  appeared  that  these,  as  well  as  the  pedigree  above  men- 
tioned, took  their  rise  from  the  passage  in  ola  R.  7\'s  will,  wherein 
he  called  his  daughter  E.  by  the  name  of  E.  //..*  and  besides  there 
were  similar  expressions  of  acknowledgment  from  the  late  t/.  T.  as 
to  the  heirship  of  the  lessor  of  the  plaintiff.    To  counteract  this 
evidence  the  lessor  of  the  plaintiff  proved  the  marriage  of  E.  in 
1 705,  by  her  maiden  name  of  T.,  with  one  S.  K.,  with  whom  she 
lived  in  N.  for  some  time,  without  having  any  children ;  that  K. 
then  left  N.,  after  which  time  she  and  H,  lived  publicly  together 


444  BASTARDS.  .    [Ch.  VIO. 


as  m«i  and  wife  for  sorae  years,  during  which  time  that  son 
bom  who  was  stated  in  the  pedigree  to  be  the  issue  of  E.  and 
</.  H.;  and  who,  it  was  proved,  had  always  been  considered  in  the 
family  as  a  bastard.  Where  the  husband  was  during  that  time  did 
not  clearly  appear ;  but  a  very  old  witness  said  that  he  went  to  Lt 
where  it  was  supposed  he  remained ;  and  that  he  returned  to  N* 
after  his  wife's  death.  It  was  further  proved  that  J.  H.,  the  son, 
mentioned  in  the  pedigree,  always  went  by  that  name,  except  in 
one  instance,  where  he  sold  an  estate  after  his  mother's  death, 
which  had  been  devised  to  her  by  her  father  R.  T".*  and  in  the 
title-deeds  styled  himself ''  J,  K.j  otherwise  H.;*'  and  his  descend- 
ants  always  went  by  the  name  of  H*  And  it  was  also  proved  that 
E*  was  buried  by  the  name  of  K.  The  fact  of  her  marriage  with 
j^.  being  thus  clearly  established,  the  defendant's  counsel  then 
changed  their  ground,  and  contended  for  the  right  of «/.  T.  H^  as 
having  descended  from  that  marriage,  for  that  unless  non-access 
of  the  husband  were  clearly  proved,  which  had  not  been  nor  could 
be  done  at  this  distance  of  time,  it  must  be  taken  that  J.  the  son^ 
whatever  his  reasons  might  have  been  for  taking  the  name  of  H., 
must,  in  point  of  law,  be  taken  to  be  the  son  oiK.y  and  could  not 
be  bastardized  by  mere  evidence,  that  another  person  had  coha- 
bited with  his  mother,  from  whom  he  claimed ;  and  the  learned 
judge  directed  the  jury  to  that  effect,  telling  them  that  though  it 
was  not  absolutely  necessary  to  prove  the  husband  out  of  the 
realm  in  order  to  bastardize  the  issue^  yet  it  was  incumbent  on  the 
party  insisting  upon  that  fact  to  prove  that  the  husband  could  not, 
by  any  probability ^ave  had  access  to  his  wife  at  the  time ;  which 
he  conceived  had  not  been  shown  in  the  present  instance ;  where- 
upon the  jury  found  a  verdict  for  the  defendants.  — Ashhu&sx:  J*» 
who,  after  consultation  with  the  rest  of  the  Courts  said*  that  he 
was  of  opinion  that  there  ought  to  be  a  new  trial.  He  added,  thai 
he  was  convinced  he  had  laid  too  much  stress  on  the  neceauty  of 
proving  non-access,  when  the  husband  was  within  the  realm,  by 
witnesses  who  could  prove  him  constantly  resident  at  a  distance 
from  his  wife.  That  the  husband  in  this  case  left  the  wife,  and 
went  to  reside  at  another  place,  as  it  was  believed  in  L*»  and  that 
there  was  no  direct  evidence  of  his  access,  he  observed  was  very 
clear ;  and  then  there  were  other  circumstances  whidi  went 
strongly  to  rebut  the  presumption  of  access,  and  to  show  that  the 
son  was  a  bastard ;  among  others  a  very  forcible  one  occorred* 
that  of  the  son's  having  taken  a  different  name.from  bis  birth,  the 
name  of  the  person  with  whom  his  mother  was  living  at  the  time* 
which  had  been  retained  by  him  and  his  descendants  ever  since: 
that  was  a  very  strong  family  recognition  of  his  illegitimacy.  — 
Pbr  Curiam  :  Rule  absolute  for  a  new  trial  without  costs. 
Hwrepated  507-  Rex  v.  Brantley ^  T.  T.  35  G.  3.  6  T.  R.  330.  —  Two  jos- 

mocheritacom-  tices  by  an  order  removed  S,  fF.,  widow  of  J.  W,  deceased,  and 
P**"^^?^  her  three  children,  from  L.toB.;  against  this  order  the  latter 
lemdmacy^f '  P*"®^  anpealed.  On  the  hearing  of  the  appeal  the  respondentt 
her  children.       produced  evidence  of  the  settlement  of  «/•  fF.  being,  at  B.;  and  in 

order  to  prove  the  marriage  of  the  said  «/•  fF.  with  the  said  5*  Wf 
they  produced  witnesses  who  proved  that  they  had  cohabited  and 
lived  together  as  man  and  wife,  and  were  reputed  to  be  man  and 
wife  until  the  death  of  J.  fF.  The  appellants  offered  to  produce 
&  IFF.  as  a  witnesS)  to  prove  that  she  never  was  married^  or  that  if 
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she  ever  was,  the  ceremony  took  place  in  Ireland  under  such  cir« 
cumstances  as  (the  appellants  contended)  by  tlie  laws  of  Ireland 
rendered  it  wholly  void.  The  appellants  also  offered  witnesses  to 
prove  declarations  made  botli  by «/.  fV.  and  5.  fF.,  at  different 
times,  that  they  never  were  married.  The  respondents'  counsel 
insisted  that  the  evidence  offered  by  the  appellants  was  inadmissi- 
ble ;  and  the  Court  being  of  that  opinion,  rejected  the  same  and 
con6rmed  the  order  of  the  justices,  subject  to  the  opinion  of  this 
Court,  Whether  the  evidence  offered  by  the  appellants  was  admis- 
Mble  or  not  ?  —  Lord  Kenyon  C.  J.  This  evidence  was  certainly 
admissible,  though  the  justices  at  the  Sessions  were  to  judge  of  ' 

the  effect  of  it.  In  the  case  of  Rex  v.  St.  Peter* 8  (a),  it  was  ex-  (a)AnU,plA99. 
pressly  held  that  the  supposed  husband  was  a  competent  witness 
to  disprove  the  marriage.  There  are  also  many  other  cases  in 
which  it  has  been  decided  that  the  parents  may  be  called  as  wit- 
nesses with  respect  to  the  legitimacy  of  their  issue ;  and  if  they 
may  be  called  to  prove  that  they  are  legitimate  children,  there  is 
no  reason  why  they  should  be  considered  as  incompetent  when 
called  to  prove  that  the  children  are  illegitimate.  But  in  all  these 
cases  such  testimony  is  open  to  great  observation.  —  The  Court 
sent  the  case  back  to  the  Sessions. 

508.  Rexw.Luffej  H.T.  ifJG.S.  SEast,   193.  — An  order  of  l.  An  order  of 
bastardy  returned  into  this  court  by  certiorari  was  as  follows:  b««tardy stated, 
S  to  wit.  —  The  order  of  S.  K.  and  J.  H^  two  of  His  Majesty's  ^  ^  ^^ 
justices  of  the  peace,  &c.  made  the  2(Hh  of  August  1806,  con-  oftibewife,a« 
cerning  a  male  bastard  child,  lately  born  in  the  parish  of  B,  (in  otherwiae^  is 
the  said  county),  on  the  body  of  M.  T.,  wife  of  J.  7\,  late  of  J3.  good;  for  it 
aforesaid,  mariner.     Whereas  it  appeareth  unto  us,  the  said  jus-  will  be  presanw 
tices,  upon  the  oath  of  the  said  M.  T.  as  otherwise,  that  her  husband  ^^^^^' 
hath  been  beyond  the  seas,  and  that  she  did  not  see  her  said  hus-  husband  was 
band  or  had  access  to  him  from  the  9th  of  April  1804y  until  the  proved  by  com- 
29th  of  June  last  past:  and  whereas  it  hath  also  appeared  unto  petent witnesses 
us,  the  said  justices,  as  well  upon  the  complaint  of  the  church-  ®**  o****  ^"^^ 
wardens,  &c.  of  B.,  as  upon  the  oath  of  the  said  M.  T^  that  she,  ^^^'j^^tL 
the  said  M.  7".,  on  or  about  the  13th  of  July  now  last  past,  was  toaSI^\hat 
delivered  of  a  male  bastard  child  in  the  said  parish  of  JB.,  and  that  the  judgntent 
the  said  bastard  child  is  likely  to  become  chargeable  to  the  said  oftfac  jost^ 
parish  of  B. :  and  further,  that  H.  L.  ofB.,  &c.  did  beget  the  said  "^  founds  cm 
bastard  child  on  the  body  of  her,  the  said  M.  T.:  and  whereas  ^i^^'^*'"^' 
the  said  //.  L.  hath  this  day  appeared  before  us,  but  hath  not 'shown  ^  fiiiatlnir^ 
any  cause  why  he  should  not  be  adjudged  the  reputed  father  of  child  of  a  mar' 
the  said  bastard  child :  We  therefore,  upon  examination  of  the  ried  woman  is 
cause  and  gircumstances  of  the  premises,  as  well  upon  the  oath  of  S^'^^*  though  it 
the  said  M.  T.,  as  otherwise^  do  Hereby  adjudge  him,  the  said  i/.  JL.,  ^^  ^^  ^^ 
to  be  the  reputed  father  ^of  the  said  bastard  child;  and  do  also  ]iicdy to becoms 
adjudge  that  the  said  bastard  child  was  bom  in  the  said  parish  of  chargeable s 
B.     And  thereupon  we  do  order,  as  well  for  the  better  relief  of  which  are  die 
the  said  parish  of  J?.,  as  for  the  sustentation  and  relief  of  the  said  ^^^orda  of  the 
bastard  child,  that  the  said  H.  L.  shall  forthwith,  upon  notice  of  this  ^^  ^^*  ^ 
oar  order,  pay  to  the  said  churchwardens,  &c.  of  the  said  parish  applied  to  Se 
of  B.  21.  35.  6c/.  for  and  towards  the  lying-in  of  the  said  M.  7.,  bastards  of 
and  the  maintenance  of  the  said  bastard  child,   to  the  time  of  ju^j? women: 
making  this  our  order.     And  we  do  also  hereby  further  order  that  ^*^^  upon  that 
that  the  said  H.  L.  shall  likewise  pay  to  the  churchwardens,  &c.  of  "^^^^  ^"^ 
the  parish  of  B.  for  the  time  being,  Sf •  weekly,  &c.  for  the  main-  ^  ^^  ^^^ 
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which  has  the  tcoance,  &c.  of  the  said  bastard^hild^  so  lon^  time  as  the  said 
words  bom  oui  bastard  child  shall  be  chargeable  to  the  said  parish  of  B.  And  we 
^lawfi^  matrU  j^  further  order  that  the  said  M.  T.  shall  also  pay,  or  cause  to  be 
JUSon  is?  P**^»  *^  *^®  ^^^  churchwardens,  &c.  of  the  said  parish  of  B.  for 
Whether  the  ^^^  ^^^  being,  Is.  6d*  weekly,  so  long  as  the  said  bastard  child 
ehild  be  by  law  shall  be  chargeable  to  the  said  parish  of  i?.,  in  case  she  should  not 
a  batiard  ?  nurse  and  take  care  of  the  said  child  herself.  (Signed  and  sealed  by 
^^Th**^  the  justices.)  The  defendant  appealed  against  tlie  order  to  the 
ne^myt  be"  Quarter  Sessions,  by  which  court  it  was  confirmed.  Three  ob- 
proved during  jectjons  were  taken  to  this  order  (a);  Fllrst,  That  the  wife  was 
be  whole  pe-  admitted  to  prove  the  non-access  of  her  husband.  Secondly,  That 
riodofthewife's  this  being  the  child  of  a  married  woman,  the  justices  had  no  juris- 
pmnancy : 'Uis  Action  to  make  an  order  of  filiation,  unless  the  child  appeared  to 
^ciura^nces  ^^^^  heen  actually  chargeable,  and  not  merely  likely  to  become  so. 
of  the  case  show  Thirdly,  That  the  non-access  of  the  husband  was  not  proved  dur- 
a  natural  im-  ing  the  whole  time  of  the  wife's  preenancy :  which  was  necessary 
poaibility  that  to  bastardize  the  issue.  —  Storks  showed  cause  against  the  rule 
^^lA^^S^  for  quashing  the  order.  As  to  the  first  objection :  the  non-access 
father- as  where  ^^^^  husband  does  not  rest  upon  the  evidence  of  the  wife  alone ; 
he  had  access  DO'  <loes  it  even  necessarily  appear  that  she  gave  any  evidence  of 
only  a  fortnight  that  fact.  The  words  of  the  order  are  that  it  appeared  to  the 
before  the  bhrth.  justices,  upon  the  oath  of  the  said  M.  T.,  as  athenmsct  (by  which 

must  be  understood  other  legal  proof)  that  her  husband  had  been 
beyond  sea^  and  that  she  had  not  seen  him,  or  had  access  to 
him,  Sfc*  And  the  words  as  otherwise  occur  again  in  the  subse- 
quent part  of  the  order.  It  was  long  ago  decided,  in  PendnU  v. 
Pendrellib)^  and  Rexy.  BedaU(c)^  that  non-access  may  be.nroved 
to  bastardize  the  issue,  though  the  husband  be  in  England ;  and 
the  old  doctrine  of  tlie  quatuor  maria  {d)  was  agreed  to  be  ex- 
ploded. And  in  the  latter  case,  the  order  being  stated  to  be  made 
*'  on  the  examination  of  the  toife,  and  on  other  proof,"  it  was  holden 
to  be  good ;  though  it  was  agreed  that  the  evidence  of  the  wife 
alone  to  prove  non-access  would  not  have  been  sufficient,  accord- 
ing to  the  case  of  Rex  v.- Reading ;  but  that  .she  was  a  witness 
from  necessity  to  prove  the  criminal  conversation.  It  appears  by 
the  report  of  Rex  v.  Reading  {e)f  that  the  wife  was  the  only  wit- 
ness to  prove  the  non-access,  as  well  as  the  criminal  intercourse; 
and  Lord  Hardxvicke  said,  <<  it  would  be  of  dangerous  consequence 
"  to  lay  it  down  in  general  that  a  wife  should  be  a  sufficient  nie 
evidence  to  bastardize  her  child,  and  to  discharge  h^  hodiand 
of  the  burthen  of  its  maintenance."  Upon  the  authority  of  that 
case,  the  order  was  quashed  in  Rex  v.  Rooke{g) ;  it  Ittving  been 
made  upon  the  sole  evidence  of  the  wife  as  to  the  non-iweeis. 
Both  those  cases,  therefore,  are  distinguishable  from  the  present. 


« 

«c 


(a)  The  pretence  of  the  defendant  in  «  Alman,  and  leaving  bcr  sfcn  tike 
court  was  waived  by  consent.  Vide  Rex  **  S5th  of  May  1731,  hdt'no  accaa  to 
V.  Mathews,  Salk.  475.  ^  her  ftom  that  time  till  At  S5lh  of 

(b)  Ante,  pL  497.  «  May  17SS,  upon  which  day  she  wm 
{e\  Ante,  pi.  50S.  «  deUvered  of  a  bMlafd  child  bcgoIMB 
(d)  Vide  Co.  Litt.S44.a.  and  ISS.  b.  «  by  the  ddiendant  Rewiii^;  elT  vMe* 

to  1S5.  189.,  in  which  the  whole  doc-  "  vat  proued  by  the  eoktemee  ^  Maiy 


trine  is  discussed  in  the  notes.  «  Alman.     There  were  ecAsr . 

(<;)  Rep.   Temp.  Hardw.  79.  Ante^  *' who  pnrnA  that  tkekuabamd  wot  fM- 

pi.  50a  S  Sees.  Cas.  175.,  and  Andr.  «  in  aeven  mOes  of  Mt  Mdmmilktt 

ieo.  Ford's  MS.  states  the  facts  thus,  '*  tune." 

**  John  Alman  was  husband  of  Mary  (g)  I  Wilt.  340.  antCt  pi.  504. 
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The  second  objection  is  grounded  on  this,  that  the  stat.  6  G.9.  c.8l« 
(  1.  which  gives  jurisdiction  to  magistrates  to  take  examinations 
for  making  orders  of  filiation  in  case  of  bastards  likeltf  to  become 
chargeable,  is  confined  in  terms  to  the  bastards  of  single  women* 
But  this  order  would  at  any  rate  be  good  on  the  genersd  statute  of 
the  18  Eliz.  c.S.,  which  gives  the  magistrates  jurisdiction  to  filiate 
bastards  "  begotten  and  bom  out  qf  lawful  matrimony*"  And  it 
was  determined  in  Rex  v.  Alberton  (a),  that  a  bastard  begotten  on  {a)AnUt^49U 
the  body  of  9^ feme  coveriy  while  her  husband  was  beyond  the  four  , 

seas,  was  <<  begotten  and  born  out  of  lawful  matrimony,**    And  in 
RexY,  Tai^lor(b)i  the  mother  of  a  bastard  was  after  her  marriage  (6)3Biirr.i679» 
holden  to  be  still  liable  to  be  committed  for  disobedience  to  an 
order  of  maintenance  made  under  the  statute  of  Elizabeth*    Ac- 
cording to  Rex  V.  Mathews  {c)t    and    an    anonymous    case  in  (c)sSdk«475. 
10  Mod.  84.  it  is  not  even  necessary  to  state  in  the  order  that  the 
bastard  child  is  likely  to  become  chargeable ;  for  that,  say  the 
Court,  will  be  presumed.     And  in  Rex  v.  Nelson  (</),  though  it .  (d)  l  Vcntr.  S7. 
were  agreed,  that  it  ought  to  appear  by  the  order  that  the  child 
was  likely  to  be  chargeable ;  yet  tnat,  it  was  said,  sufficiently  ap- 
peared by  the  order  to  pay  such  charges  as  the  parish  had  been 
at.     As  to  the  third  objection,  that  the  child  was  bom  after  access 
of  the  husband,  the  birth  of  the  child  was  on  the  13th  of  Juhf 
1806,  and  the  fact  of  non-access  stands  proved  from  the  9th  of 
AprU  1804,  until  the  29th  oi  June  1806:  the  access,  therefore,  of 
the  husband  was  jiot  till  within  about  a  fortnight  before  the  birth; 
which  renders  it  impossible,  in  the  course  of  nature,  that  he  could 
have  been  the  father.    In  support  of  this  objection  were  cited  at 
the  time  Regina  v.  Murray  (tf),  and  Rex  v.  Alberton  (g)^  to  show  (e)^iiie,pL491. 
that  non-access  must  be  proved  during  the  whole  time  of  preg-  (^}i  Lord  Ray. 
nancy,  in  order  to  bastardize  the  issue.    But  those  cases  were  ^^^* 
decided  upon  the  ground  of  the  old  rule  of  the  quatuor  maria, 
now  exploded  by  the  subsequent  case  of  St*  Andrew's  v.  St* 
Bride's  {h)y  Pendrdly.  PendreUii)^  Rex  y.  Lubbenhamik),  and  (h)jifU€^A94, 
Goodright  v.  Satd.  (/)    Besides,  the  Court  will  presume  every  ii)AnUfp\,497, 
.thing  in  favour  of  an  order:  and  where  it  is  apparent  from  the  (lr)4T.R.85i. 
facts  stated,  that  the  defendant  is  the  father  of  the  child,  they  will  (l)AntefpUS06. 
not,  by  quashing  the  order,  make  the  husband  liable  to  maintain 
it*  —  Wilson,  Aldbrsok,  and  Kino,  contrd.    As  to  the  first  ob- 
jection, it  has  been  clearly  settled  since  Rex  v.  Reading,  that  the 
wife  is  not  a  competent  witness  to  prove  the  non-access  of  her 
husband,  though  from  the  necessity  of  the  case  she  is  admitted  to 
prove  the  act  of  adultery.     And  it  is  no  answer  to  say,  that  she 
was  not  the  sole  witness,  that  the  fact  of  non*access  may  have  been 
proved  by  other  evidence,  by  reason  that  the  order  is  stated  to 
have  been  made  upon  her  examination  upon  oath,  as  otherwises 
for  it  expressly  appears  that  the  non-access  was  proved  by  her : 
and  though  it  were  also  testified  by  other  evidence^  (which  other 
evidence,  however,  does  not  necessarily  appear  to  have  been  upon 
oath),  yet  the  judgment  of  the  magistrates,  which  must  be  taken 
to  have  been  formed  upon  all  the  evidence  taken  together,  can- 
not be  sustained  if  part  of  that  evidence  were  incompetent  to  be 
received ;  for  the  Court  cannot  tell  what  degree  of  weight  was 
given  to  h^r  testimony  as  to  the  fact  of  non-access  in  coming  to 
the  conclusion,    llie  second  objection  was  only  argued  by  some 
o£  the  defendant's  counsel,  on  the  words,  *<  born  out  qflamo/ul 
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**  nuartmony,"  in  the  statate  of  Elizabeth^  and  the  words  ^  my^ 
<<  tuoffian,"  used  in  the  statute  6  G«  2*  neither  of  which,  they  said, 
applied  to  the  illegitimate  child  of  a  married  woman.  But  this 
oDjectton,  being  discountenanced  by  the  Court  for  the  reasons 
after  stated,  was  ultimately  abandoned.  Thirdly,  The  law  pre- 
sumes access,  and  the  proof  of  non-access  must  come  from  the 
party  disputing  the  legitimacy.  The  mode  of  proof  was  formerly 
very  plain  and  precise ;  for  unless  the  husband  were  proved  to  be 
beyond  the  four  seas,  or  labouring  under  some  personal  disability, 
the  children  were  deemed  legitimate.  —  If,  says  Lord  Cole  (a), 
'*  the  issue  be  born  within  a  month,  or  a  day  after  marriage,  be- 
'^  tween  parties  of  full  lawful  age,  the  child  is  legitimate.  *  The 
law,  therefore,  never  looked  to  the  period  of  conception,  or  to  the 
actual  possibility  of  the  husband  having  begotten  the  child,  but 
only  to  the  notorious  fact  of  its  birth  during  the  marriage,  and 
while  the  husband  was  within  the  four  seas,  {b)  The  doctrine 
indeed,  o\'  the  extra  quatuor  maria^  is  now  obsolete ;  and  is  sup- 
plied by  the  positive  proof  of  non-access,  though  the.  husband  be 
m  Enj^nd  :  but  so  much,  of  the  old  rule  of  law  still  holds,  that  \^ 
access  be  proved  at  any  time  between  tlie  possible  conception  and 
the  birth,  the  child  is  legitimate.  So  1  Bmc.  Cam.  467-  speaking 
of  the  old  doctrine ;  '*  If  the  husband  be  out  of  Ettg^and  (or,  si 
"  theilaw  somewhat  loosely  phrases  it,  extra  quaiuor  naria^Jor 
**  above  nine  months,  so  that  no  access  to  his  wife  can  be  pre- 
**  sumed;  her  issue  during  that  period  shall  be  bastards.  But 
^  generally  (he  iulds,  with  reference  to  the  later  determinations 
*^  engrafted  on  the  old  rule,)  during  the  coverture,  access  of  the 
**  husband  shall  be  presumed,  unless  the  contrary  can  be  shown ; 
**  which  is  such  a  negative  as  can  only  be  proved  by  showing  bin 
^  to  be  elsewhere."  —  [Ellsnborough  C.  J.  Suppose  a  husband, 
who  had  been  out  of  reach  of  access  during  the  whole  period  of  the 
wife's  possible  gestation,  returned  to  his  wife  the  very  instant  before 
her  actual  delivery,  can  it  be  contended  tliat  the  child  would  io 
such  case  be  legitimate  ?  The  ground  insisted  upon  in  the  case  of 
Regina  v.  Murray ,  was  a  little  slurred  by  Lee  3.9  in  Rexv.  Reading' 
If  you  once  get  at  the  fact,  that  it  is  naturally  impossibie^  (I  So 
not  say  improbable  merely)  that  the  husband  should  be  the  father 
of  the  child,  the  conclusion  follows  that  the  child  is  a  bastard. 
There  is  a  very  early  case  of  Foxcro/i  in  the  time  of  Ed»  1.  (c), 

(a)  Co.  Litt.  244.  a.  a  marriage,  the  case  is  scarcelj  Inteltiigi- 

(b)  Many  cases  were  referred  to,  ble;  for  it  is  contrary  to  the  wbole 
whidi  are  collected  in  4  Vin.  Abr.  SI.  current  decisions  to  say  that  a  child  ham 
Letter  B.  pi.  S,  4,  5,  and  6.  afler  the  marriage  of  its  aetiialpif«iitt» 

(c)  £.  10  Ed.  1.  B.  Rot.  SS.  1  Rol.  though  begotten  btfare,  is  a  bastard;  and 
Abr.  d59.  It  is  to  be  observed,  bow-  if  R.  were  in  truth  the  fiuher  at  ibe 
c>yer,  that  as  the  case  is  stated  in  RoUe,  child  begotten  some  time  before^  it  was 
R.  the  infirm  bedridden  man,  was  mar-  a  matter  of  no  consequence  bow  infirm 
ried  to  A.  by  the  bishop  of  London  of  body  he  was  at  the  time  of  his  mar- 
privately,  m  no  church  or  cbapei,  nor  riage,  only  twelve  weeks  bcfen  the 
wUh  the  eelebrathn  of  any  mow,  <*  le  dit  bii^  ;  and  ytt  atresa  i^  evidently  bi<l 
"  A.  Esteant  adonque  yrtgnant  del  dit  upon  this  circumstance  in  the  statnaeQt 
<<  R.'*  &c.  Now  if  by  the  word  dd  it  of  the  case.  But  if,  by  the  mcotioo  of 
be  meant  that  A.  was  pregnant  by  the  the  privacy  of  the  noarriage,  and  diat 
man  whom  she  afterwaids  married  (and  it  was  in  no  church,  &c.  it  were  meait 
the  worda  are  ao  construed  in  other  to  question  it*  validity  toe  want  of  a 
sbcidgxnaita))  auuming  that  there  wM  proper  ctrsaynial,  the  infiniu$y  of  iht 
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where  an  in6nn  bedridden  man  was  privately  married  to  a  woman, 
who,  within  12  weeks  after,  was  delivered  of  a  son  ;  and  the  issue 
was  adjudged  a  bastard.  The  principle  to  be  deduced  from  the 
cases  is,  that  if  the  husband  could  not  by  possibility  be  the  father^ 
that  is  sufficient  to  repel  the  legal  presumption  of  the  child's 
legitimacy.  But  if  the  mere  fact  of  access  of  the  husband  at  any 
time  between  the  moments  of  conception  and  delivery  would  make 
the  child  legitimate,  it  would  have  been  an  answer  to  many  of  the 
cases  where  legitimacy  has  been  in  question.]  No  other  certain 
time  can  be  drawn  than  ^that  laid  down  in  Regina  v.  Murray  (a), 
and  Rex  v.  Alberlon,  (b)  In  the  latter  case  it  is  said,  <'  He  is  a 
**  bastard  who  is  born  of  a  man's  wife  while  the  husband,  at  and 
*'*'  from  the  time  of  the  begetting  io  the  birth,  is  extra  quatuor  maria;'* 
or  as  it  is  now  understood,  is  proved  to  have  had  no  access  during 
that  period.  And  in  the  report  of  the  same  case  in  Carthew,  the 
third  exception  to  the  order  on  which  it  was  quashed  was,  that  it 
was  not  alleged  that  the  husband  was  beyond  sea  for  40  weeks 
before  the  birth  of  the  child ;  and  that  it  would  not  be  sufficient 
to  say  that  he  was  beyond  sea  at  the  time  of  the  conception :  be- 
cause that  in  nature  could  not  certainly  be  known. — [Lord  Ellbk- 
BOROUOH  C.  J.  Here,  however,  in  nature  the  fact  may  certainly  be 
known,  that  the  husband,  who  had  no  access  till  within  a  fortnight 
of  his  wife's  delivery,  could  not  be  the  actual  father  of  the  child* 
Where  the  thing  cannot  certainly  be  known,  we  must  call  in  aid 
such  probable  evidence  as  can  be  resorted  to,  and  the  interven- 
tion of  a  jury  must,  in  all  cases  in  which  it  is  practicable,  be  had 
to  decide  thereupon :  but  where  the  question  arises,  as  it  does  here, 
and  where  it  may  certainly  be  known  from  the  invariable  course 
of  nature,  as  in  this  case  it  may,  that  no  birth  could  be  occasioned 
and  produced  within  those  limits  of  time,  we  may  venture  to  lay 
down  the  rule  plainly  and  broadly,  without  any  danger  arising 
from  the  precedent.]  The  same  case  of  RexY.  Alberton  is  re- 
ported in  5  Modern,  419.  (c),  and  there  Holt  C.  J.  is  made  to  say, 

man's  body  at  the  time  was  equally  ira-  nani  del,  &c.  is  jtregnani  of,  &c  and  not 
nuiterial ;  and  the  case  itself  not  worth  by,  &c.  And  this  is  countenanced  by 
noticing,  as  amounting  only  to  this,  that  the  expressions  used  by  Lord  Rolle  in 
the  issue  of  persons  not  married  accord-  other  places  under  the  same  head,  where 
ing  to  the  requisite  ceremonies  of  the  speaking  of  pregnancy,  &c  the  phrases 
law,  or,  in  other  words,  not  married  at  used  in  relation  to  the  husband  or  fa- 
all,  are  bastards.  And  if  Lord  RolU  ther  are  **  enseint  per  A."  *<  ad  issue 
had  considered  that  to  be  the  point  in  jter  luy  ;**  "ad  issue p^r  B.'*  while  the 
judgment,  it  is  singular  that  he  should  word  del  is  plainly  used  in  its  common 
not  have  drawn  attention  to  it  by  some  sense  for  of,  in  several  sentences  im- 
more  appropriate  turn  of  expression,  mediately  preceding.  And  in  this  sense 
than  by  saying  that  R.  was  married  only,  speaking  of  the  woman  as  jtreg' 
privately,  &c.  in  conjunction  with  the  nonl  <^  R*  the  isnte,  is  tlie  case  intel- 
other  circumsUnces  of  the  cose.  Quare,  ligible,  or  likely  to  have  been  noted  in 
then,  whether  there  may  not  be  some  that  place  or  manner.  And  in  this 
error  of  the  pen,  or  of  the  press  ?  For  sense  Lord  EUenborovgh  seems  to  have 
tiiough  the  relative  word  dii  supports  read  the  case.  There  is  no  regular 
the  allusion  to  the  husband  R. ;  there  year-book  of  this  period  to  refer  to, 
being  but  one  R.  before  mentioned  (  but  a  few  scattered  notes,  not  including 
yet  in  abstracting  the  record,  as  it  is  this  case, 
likely  enough  that  the  son  was  the  same  (a)  Salk.  12'i. 
name  with  the  supp<Med  father,  this  error  ^6)  1  Lord  Ray.  .395.  Salk.  484. 
may  have  crept  in  without  attracting  Garth.  469. 

attention.       On   the  other  hand,   the         (c)  Under  Uie  name  of  Allanson  v. 

word  del  properly  signifies  of,  and  jtreg-  Spence. 
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that  it  mast  appear  that  the  husband  was  not  here  all  the  space; 
for  if  he  were  here  either  at  the  begetting  or  at  the  hrtk  of  the 
childj  it  is  sufficient.     And  this  falls  in  with  the  established  riile  o( 
law,  which  has  never  been  questioned,  that  if  a  man  marry  a  preg* 
nant  woman  any  time  before  the  birth  of  the  child»  such  child  is 
legitimate.  —  Ihen  by  analogy  to  that,  if  the  husband  have  access 
any  time  before  the  birth  of  the  child,  the  same  construction  must 
prevail. — Lord  Ellenborguoh  C.  J.  Three  exceptions  have  been 
taken  to  this  order;  First,  That  the  wife  was  examined  generally  and 
alone  to  the  fact  of  non-access,  and  thai  the  order  is  founded  oo 
her  evidence  only ;  whereas  it  is  laid  down  in  the  cases  that  an 
order  of  this  sort  cannot  be  made  on  the  evidence  of  the  wife  alone, 
but  that  there  must  be  other  proof  of  the  non-access.     This  ob- 
jection is  grounded  upon  a  principle  of  public  policy*  which  pro- 
hibits the  wife  from  being  examined  against  her  husband  in  any 
matter  affecting  his  interest  or  character,  unless  in  cases  of  neces- 
sity, where,  from  the  nature  of  the  thing,  no  other  witnesses  can 
probably  have  been  present ;  but  exceptions  of  that  sort  have 
been  established :  and  that  it  is  necessary,  and  on  that  account 
allowable,  to  examine  her  as  to  the  fact  of  her  criminal  intercourse 
with  another  has  been  held  by  various  judges  at  different  periods; 
for  this  is  a  fact  which  must  probably  be  within  her  own  knowledge 
and  that  of  the  adulterer  only.     And  by  a  parity  of  reasoning  it 
should  seem  that  if  she  be  admitted  as  a  witness  of  necessity  to 
speak  to  the  fact  of  the  adulterous  intercourse,  it  might  also  per- 
haps be  competent  for  her  to  prove  that  the  adulters*  alone  had 
that  sort  of  mtercourse  with  her,  by  which  a  child  might  be  pro- 
duced within  the  limits  of  time  which  nature  allows  for  parturition. 
Certainly,  however,  it  is  competent  for  her  to  prove  the  fact  of  her 
connection  with  that  person  whom  she  charges  as  being  the  real 
father  of  her  child.     And  here  the  order  is  stated  to  have  been 
made,  not  on  her  evidence  only,  but  <<  upon  the  oath  of  the  said 
"  Mari/  Taylor^  as  otherwise  :  "  it  is  true  that  it  is  not  s:ud,  ''  as 
'<  otherwise  upon  oath  ;  "  but  as  no  evidence  can  properly  be  given 
otherwise  than  upon  oath,  it  is  not  going  further  in  making  an 
intendment  to  support  this  order  than  has  been  done  in  other  cases, 
to  say  that  such  other  evidence  must  also  be  taken  to  have  been 
given  upon  oath.     Now  it  does  not  appear  to  what  particular  facts 
the  wife  deposed,  or  what  were  proved  by  the  other  evidence ; 
and  then  the  rule  laid  down  in  Rex  v.  Bedall  applies,  that  if  there 
were  other  witnesses  besides  the  wife,  and  she  were  competent  to 
prove  any  part  of  the  case,  the  Court  will  intend,  in  support  of  an 
order  framed  like  the  present,  that  she  was  examined  only  as  to 
those  facts  which  she  was  competent  to  prove,  and  that  the  rest 
of  the  case  was  proved  by  the  other  evidence.     And  this  is  not 
more  than  has  been  intended  in  many  other  cases.     We  voBy^ 
therefore,  read  the  adjudicatory  part  of  the  order  as  made  "upon 
*<  examination,  &c.  of  the  premises  upon  oath^  as  well  of  the  siud 
"  Af.  r.,  as  otherwise."     The  second  exception,  which  arose  on 
the  wording  of  the  statute  of  Eliz,  and  G.  2.  in  effect  resolves 
itself  itself  into  the  third.     For  when  the  question  is,  whether 
this  were  a  child  bom  out  of  lawful  matrimony^  that  is,  out  of  the 
limits  and  rights  belonging  to  that  state,  it  is  the  same  in  substance 
as  the  question  whether  it  be  a  bastard.     It  is  so  for  tlie  general 
purposes  of  the  ;\ct>    Tlie  matrimony  does  not  cover  the  child  if 
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it  be  in  other  respects  (according  to  the  rule'  of  law  applicable  trpt 
this  subject)  a  bastard.  And  so  it  seems  that  a  child  born  by 
adulterous  intercourse,  is  as  much  within  the  provision  of  the  act  of 
G.  2.  as  one  which  is  born  of  a  single  woman.  The  cases  of  Rex 
V.  Reading,  and  Rex  v.  Bedall,  were  both  after  the  statute  of  G.  2. 
and  yet  no  such  objection  was  taken.  It  is  a  consequence  which 
follows  of  course  from  establishing  the  bastardy  of  uie  child  that 
it  was  born  out  of  lato/ul  matrimony^  in  the  proper  sense  of  those 
words  as  applied  to  the  subject-matter.  This  brings  it  to  the 
third  and  principal  exception,  that  as  it  appears  that  the  husband 
returned  within  access  of  the  wife  about  a  fortnight  before  the 
child  was  born,  he  must  be  presumed  to  be  the  father  of  it,  which 
will  throw  upon  him  the  burthen  of  its  maintenance.  As  some- 
thing has  been  said  concerning  the  novelty  of  the  doctrine  ad- 
mitting the  proof  of  non-access  of  the  husband  living  within  the 
kingdom,  in  order  to  rebut  the  presumption  of  legitimacy,  let  us 
see  how  the  law  was  understood  to  be  in  early  periods.  In  1  Rol* 
Abr.  358.  tit.  Bastard,  letter  jB.,  it  is  said,  <*  By  the  law  of  the 
"  land  no  man  can  be  a  bastard  who  is  born  afler  marriage,  unleu 
^^Jbr  special  matter"  Therefore  in  the  very  text  of  the  rule  an 
exception  is  introduced.  The  first  special  matter  of  exception 
mentioned  by  RoUe  to  bastardize  the  issue,  where  the  husband  is 
within  the  reach  of  access,  is  one  of  a  natural  impossibility, 
where  the  husband  is  within  the  age  of  puberty,  though  that 
was  no  obstacle  to  the  marriage.  There  is  a  case  in  the  year- 
book 1  H.  6.  3.  b.,  which  goes  the  length  of  deciding  the 
issue  to  be  a  bastard,  where  the  husband  was  within  the -age 
of  14.  There  are  several  other  cases  mentioned  from  the 
year-books,  of  course  less  questionable,  as  the  age  in  those  cases 
was  much  less.  All  these  establish  this  principle,  that  where  the 
husband  in  the  course  of  nature  could  not  have  been  the  father  of 
his  wife's  child,  the  child  was  by  law  a  bastard.  But  Foxcrqft*% 
case,  p.  359.  of  the  same  book,  which  I  before  mentioned,  was  the 
case  of  an  infirm  bedridden  man,  who  having  married  in  that  state 
12  weeks  before  the  delivery  of  his  wife,  that  was  holden  to  bas- 
tardize the  issue,  though  the  parties  were  together.  And  no  doub 
is  thrown  on  the  principle  of  that  case  in  any  subsequent  authority, 
not  even  in  the  learned  editor's  notes  on  Co.  Lit*  244.  a.  123.  b.  &c. 
Tliis,  therefore,  is  another  instance  of  an  exception  to  the  general 
rule,  admitted  at  so  early  a  period  as  the  10  Ed*  1.,  and  founded  on 
natural  impossibility  arising  from  bodily  infirmity.  There  is  an- 
other case  in  the  ISEd.  1.,  also  mentioned  in  Rol>  Abr.  (p.  356.) 
still  stronger  to  the  present  purpose ;  where  the  child  was  found 
to  be  born  1 1  days  *'  post  ultimum  tempus  leeitimum  mulieribus  pa- 
**  riendi  constitutum  ;*'  and  because  of  that  met,  **  et  quia  per  vere- 
^'  dictum  juratorum  invenitur  quod  praedictus  Robertus  (the  hus- 
**  band)  non  habuit  accessum  ad  praedictam  Beatricem  per  unam 
"  mense  ante  mortem  suam  per  quod  majis  presumitur  contra  prse- 
**  dictum  Henricum  (the  issue), '  Sec  therefore  the  brother  and 
heir  of  Robert  had  juagment  to  recover  in  assize.  Even  at  that 
time,  therefore,  it  was  considered  that  the  fact  of  access  or  non- 
access  was  a  material  question  to  be  gone  into ;  and  that  the 
period  of  time  which  had  elapsed  between  the  non-access  and  the 
birth,  which  only  goes  to  establish  the  natural  impossibility  of  the 
husband  being  the  father  of  the  child,  was  proper  to  be  ini\ui9:ed 
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of.  And  Lord  RoUe  C.  J.,  adds  a  note  to  that  case,  that  the 
jury  found  that  the  husband  languished  of  ajever  long  befofe  hit 
deaths  which  shows  that  the  natural  impediment  to  any  access, 
arising  from  his  languishing  of  a  fever  some  time  before  tiis  death, 
was  also  considered  as  an  ingredient  in  the  question  which  was 
submitted  to  the  jury.  The  rule  of  law  which  has  prevailed  in 
(a)  Bracton,  these  cases  is  (a),  *<  Stabitur  huic  prsesumptioni  donee  probetur 
P  ^'  ^'  <<  in  contrarium,  ut  ecce,  maritus  probatur  non  concubuisse  ati- 

<^  quamdiu  cum  uxore,  infirmitate  vel  alift  caus^  impeditus,  velerat 
'*  in  ea  invalitudine  ut  generare  non  possit.*'  From  all  these  au- 
thorities I  think  this  conclusion  may  be  drawn,  that  circumstances 
which  show  a  natural  impossibility  that  the  husband  could  be  the 
father  of  the  child  of  which  the  wife  is  delivered,  whether  arising 
from  his  being  under  the  age  of  puberty,  or  from  his  labouring 
under  disability  occasioned  by  natural  infirmity,  or  from  the  length 
of  time  elapsed  since  his  death,  are  grounds  on  which  the  illegiti- 
macy of  the  child  may  be  founded.  And  therefore,  if  we  may  re- 
sort at  all  to  such  impediments  arising  from  the  natural  causes 
adverted  to,  we  may  adopt  other  causes  equafly  potent  and  con- 
ducive to  show  the  absolute  physical  impossibility  of  the  husband's 
being  the  father.  I  will  not  say  the  improbability  of  bis  being 
such,  (for  upon  the  ground  of  improbability,  however  strong,  I 
should  not  venture  to  proceed).  No  person,  however,  can  raise  a 
question,  whether  a  fortnight's  access  of  the  husband,  before  the 
birth  of  a  full-grown  child,  can  constitute  in  the  course  of  nature 
the  actual  relation  of  father  and  child.  But  it  is  said,  that  if  we 
break  through  the  rule  insisted  upon,  that  the  non-access  of  the 
husband  must  continue  the  whole  period  between  the  possible  con- 
ception and  delivery,  we  shall  be  driven  to  nice  questions.  That, 
however,  is  not  so;  for  the  general  presumption  will  prevail,  ex- 
cept a  case  of  plain  natural  impossibility  is  shown ;  and  to  establish 
as  an  exception  a  case  of  such  extreme  impossibility  as  the  present 
cannot  do  any  harm,  or  produce  any  uncertainty  in  the  law  on  this 
subject.  As  to  the  case  of  Regina  v.  Murray^  relied  on  for  the 
position  contended  for,  on  which  case  alone  Rex  v.  AUerton  pro- 
ceeded, the  ground  of  it  was  discountenanced  by  LeeJ.^  in  Bexv, 
Reading*  Without  weakening,  therefore,  any  established  cases, 
or  any  legal  presumption,  applicable  to  the  subject,  we  may  with- 
out hesitation  say,  that  a  child  bom  under  these  circumstances  is 
a  bastard.  With  respect  to  the  case  where  the  parents  have  mar- 
ried so  recently  before  the  birth  of  the  child  that  it  could  not  have 
been  begotten  in  wedlock,  it  stands  upon  its  own  peculiar  ground. 
The  marriage  of  the  parties  is  the  criterion  adopted  by  the  law,  ia 
cases  of  ante-nuptial  generation,  for  ascertaining  the  actual  pa- 
rentage of  the  child.  For  this  purpose  it  will  not  examine  when 
the  gestation  began,  looking  only  to  the  recognition  of  it  by  the 
husband  in  the  subsequent  act  ot  marriage.  —  Grose  J.  As  to  the 
1st  and  2d  objections  which  have  been  made,  I  shall  content  my- 
self with  referring  to  the  answers  given  to  them  by  ray  Lord.  But 
in  respect  to  the  third  objection,  as  we  have  been  warned  not  to 
break  in  upon  the  common  law,  without  some  rule  to  go  by,  I  shall 
make  a  few  observations  upon  it.  It  is  said,  that  if  we  break  in 
upon  the  old  rule  of  the  quatuor  maria,  we  must  adopt  some  other 
Hne,  which  will  be  difficult  to  be  drawn.  But  that  rule  has  been 
jong  exploded  oiv  accowut  of  iu  absolute  nonsense ;  and  we  will 
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adopt  another  line,  which  has  been  marked  eut  on  account  of  its 
good  sense.     In  every  case  we  wilJ  take  care,  before  we  bastard- 
ize the  issue  of  a  married  woman,  that  it  shall  be  proved  that  there 
was  no  such  access  as  could  enable  the  husband  to  be  the  father 
of  the  child.   If  by  reason  of  imbecility,  or  any  personal  account, 
-or  from  absence  from  the  place  where  the  wife  was,  the  husband 
could  not  be  the  father  of  the  child,  there  is  no  reason  why  it 
should  not  be  so  declared.    Here  it  is  apparent  that  the  husband, 
who  had  no  access  to  the  wife  till  two  weeks  before  her  delivery, 
could  not  be  the  father.     And  in  saying  so,  we  go  upon  the  sure 
ground  of  natural  impossibility  and  good  sense ;  rejecting  a  rule 
founded  in  nonsense.  —  Lawrence  J.  The  objections  are  reduced 
to  two.     The  first  is,  that  this  order  is  made  upon  the  evidence  df 
a  married  woman  that  her  husband  had  no  access  to  her :   And   » 
Ilex  v.  Reading,  and  Rex  v.  Rooke,  have  been  relied  on.     But 
those  cases  are  not  broken  in  upon  by  sustaining  the  present 
order,  because  it  was  made  on  other  evidence  besides  that  of  the 
wife.     It  is  stated  to  have  been  made  on  examination  of  the  wife 
on  oath,  as  othertoise  ;  by  which  I  understand  on  other  legal  proof 
besides  her  evidence.     But  it  is  said  that  we  can  make  no  intend- 
ment in  support  of  this,  which  is  more  in  the  nature  of  a  conviction 
for  an  offence  than  of  an  order.    That  however  is  not  so,  and  is 
contrary  to  the  determination  in  Rex  v.  Bedall,  between  which 
and  the  present  case  there  is  no  distinction,  except  that  there 
the  order  was  stated  to   be  made   '*  upon  examination  of  the 
**  wife  and  ot/ter  proof  upon  oalh  ;"  the  only  question  therefore 
is,    Whether  the  words  '*  as  oihertoise"   here  used,    must    not 
be  taken  to  mean,   other  proof  upon  oath?    for,  if  they  can, 
the  cases  are  parallel.    Though,  if  orders  can  be  made  in  any 
cases  without  oath,  which  I  do  not  know  that  they  can,  still 
this  would  be  good  as  an  order.    But  suppose  it  had  been  stated  • 

in  express  terms,  that  the  wife  had  given  evidence  of  the  non-  , 
access,  and  that  the  same  fact  had  been  proved  by  10  other  wit- 
nesses, we  should  presume  in  the  case  of  an  order  that  the  magis- 
trates had  proceeded  upon  the  evidence  of  the  other  witnesses  as  to 
that  fact.  This  case  comes  to  us  after  an  appeal  to  the  Sessions, 
and  we  may  presume  that  if  there  had  been  no  other  evidence  of 
non-access  than  that  of  the  wife,  the  Sessions  would  not  have  con- 
firmed the  order.  Then  the  third  question  is.  Whether,  as  the  hus- 
band had  no  access  until- about  a  fortnight  before  the  birth,  a  child 
so  bom  can  be  said  by  our  law  to  be  legitimate  ?  Now  without  going 
over  the  whole  ground  of  the  argument  again,  the  doctrine  of  the 
quatuor  maria  has  been  long  exploded ;  and  it  has  been  shown  by 
the  authorities  mentioned  by  my  Lord,  that  imbecility  from  age,  and 
natural  infirmity  from  other  causes,  have  always  been  deemed  suffi- 
cient to  bastardize  the  issue ;  all  which  evidence  proceeds  upon  the 
sround  of  a  natural  impossibility  that  the  husband  should  be  the 
rather  of  the  child :  then  why  not  give  effect  to  any  other  matter 
which  proves  the  same  natural  impossibility?  It  is  said,  however,  that 
in  so  doing  we  shall  shake  a  settled  rule  of  law,  that  if  a  child  be 
born  in  wedlock,  though  but  a  week  before  the  marriage  of  its 
parents,  such  child  is  to  be  deemed  legitimate.  But  I  do  not  see 
that  the  consequence  supposed  would  follow.  By  the  civil  law,  if 
the  parents  married  any  time  before  the  birth  of  the  child,  it  was 
legitimate :  and  our  law  so  far  adopts  the  same  rule,  that  if  a  toasv 
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marry  a  woman  who  is  with  child,  it  raises  a  preswDptioii  that  it 
is  his  own.  —  Lord  Rolle  ^ives  some  such  reason  for  the  mle  'r 
and  it  seems  to  be  founded  m  good  sense :  for  where  a  man  msr- 
ries  a  woman  whom  he  knows  to  be  in  this  situation,  he  may  be 
considered  as  acknowledging  by  a  most  solemn  act  that  the  cbfld 
is  his.  —  Lk  Blanc  J.  As  to  the  first  objection,  I  think  it  most  be 
taken  that  the  wife  was  examined  to  prove  the  fact  of  the  non- 
access  of  her  husband  within  the  time  mentioned,  as  well  as  die 
other  witnesses  ;  for  the  particular  facts  proved  by  her  and  other 
witnesses,  or  by  her  alone,  are  given  in  detached  sentences.  And 
then  the  question  is  brought  to  this,  Whether  an  order  of  6]iatioo, 
where  the  wife  and  other  witnesses  were  examined  to  prove  the 
non-access  of  the  husband,  can  be  supported  ?  To  that  the  case  of 
Rex  V.  BedaU  is  in  point :  for  there  the  wife,  as  well  as  other  wit- 
nesses, were  examined  to  prove  that  fact,  (which  I  think  appears 
as  plainly  here  from  the  statement  of  the  case),  and  yet  the  order 
was  holden  to  be  good.  I  consider  that  case,  therefore,  as  so 
authority  to  this  point.  And  it  is  more  peculiarly  fit  to  make  the 
intendment,  that  the  fact  was  proved  by  the  other  witnesses  as 
well  as  by  the  wife,  in  a  case  like  the  present,  where  an  appeal 
lies  to  the  Sessions  from  the  original  order  of  the  justices,  where 
the  appeal  has  been  heard,  and  where  the  objection  might  have 
been  taken  on  the  evidence  that  no  other  than  the  wife  had  proved 
the  non-access,  and  where,  notwithstanding  it  is  stated  that  that 
fact,  amongst  others,  was  proved  by  the  wife  tis  otherwise;  under- 
standing, as  I  do,  these  latter  words  to  mean  other  competent 
proof.  The  second  objection  has  been  properly  abandoneo ;  be- 
cause it  comes  in  effect  to  this  question,  Wnether  a  child  proved 
to  be  a  bastard  be  not  the  same  for  the  purpose  of  these  acts  ci 
parliament,  as  a  child  bom  out  of  matrimony  ^  or  born  o^  a  single 
woman  ?  To  be  sure,  they  must  be  considered  as  the  same  thing. 
As  to  the  third  objection,  the  question  will  be.  Whether  the  child 
of  a  woman,  whose  husband  is  proved  to  have  had  no  access  to  her 
till  a  fortnight  before  her  delivery,  can  in  taw  be  considered  ss 
illegitimate  ?  And  our  attention  has  been  called  to  cases  where  a 
child  born  within  a  short  time  after  the  marriage  of  the  parents  is, 
by  the  rule  of  law,  considered  to  be  legitimate.  That  is  a  rule  oi 
law  not  to  be  broken  in  upon,  except  as  in  other  cases,  one  of 
which  has  been  mentioned,  by  proof  of  natural  imbecility,  which 
showed  that  the  husband  coula  not  have  been  the  father  of  the 
child.  But  in  order  to  make  the  cases  the  same,  it  most  be  sup- 
posed that  the  adultery  of  the  wife  in  the  absence  of  her  hnd)aod, 
who  only  returns  to  her  just  before  her  delivery,  is  assimilated  in 
law  to  the  case  of  a  man's  marriage  with  a  pregnant  woman  re- 
cently before  the  birth  of  the  child,  where  the  very  act  of  marrii^ 
in  such  a  situation  is  an  acknowledgment  by  him  that  he  u  the 
father  of  the  child  with  which  the  woman  is  pregnant.  But  there 
is  no  analogy  between  the  two  cases.  It  comes  then  to  a  case  of 
non-access  for  a  year  and  a  half,  excepting  the  last  14>  days  before 
delivery.  The  rule  of  law  was  formerly  very  strict  in  favour  of 
the  legitimacy  of  children  bom  of  a  married  woman  whoae  husbaad 
was  within  the  four  seas ;  but  that  has  been  long  broken  in  upon* 
Afterwards,  lV\e  xvAe  'K^k&\^To>\^\.  \.q  \S\v&^  that  where  there  was  as 
imposBibiUty  tViaX.  tVve  Viw^wv^  cwsX^Vw^VveAL  ^^^<^!s^  \s^  ^l|ji  iri^, 
and  have  been  tVve  ^^kXYiex  o^  x\\^  ^\v\^,  >i^^\^  \v  ^^y^^fW^^  ^mm^ 
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iilegitimate :  And  in  Goodright  v.  Saul  (a),  the  Court  held  that  (a}^itte,pL506. 
th^re  was  no  necessity  to  prove  the  impossibility  of  access,  if  the 
other  circumstances  of  the  case  went  strongly  to  rebut  the  pre- 
sumption of  access.  The  cases  of  Regina  v.  Murray  and  Rex  v« 
AlhertoHy  were  rather  cited  for  the  sake  of  expressions  thrown  out 
by  some  of  the  judges  in  giving  their  opinions,  than  for  the  deter- 
mination of  the  Court :  for  the  points  in  judgment  did  not  require 
the  support  of  the  doctrine  advanced,  that  there  must  be  non- 
access  during  the  whole  period  of  the  wife's  pregnancy  in  order  to 
bastardize  the  issue.  But  where  it  can  be  demonstrated  to  be 
absolutely  impossible,  in  the  course  of  nature,  that  the  husband 
could  be  the  father  of  the  child,  it  does  not  break  in  upon  the  rea- 
son of  the  current  of  authorities,  to  say  that  the  issue  is  illegiti- 
mate. If  it  do  not  appear  but  what  he  might  have  been  the  father, 
the  presumption  of  law  still  holds  in  favour  of  the  legitimacy  ;  but 
if,  as  in  this  case,  it  be  proved  to  be  impossible  that  he  should  have 
been  the  father,  then,  within  the  principle  of  the  modern  cases, 
there  is  nothing  to  prevent  us  from  coming  to  that  conclusion.  -— 
Order  confirmed. 

509.    Rex  y.  Twyning,    H.  T.   49  G.  3.    2  B.  4*  y4.  386.  —  Re-   The  law  always 
moval  of  M.  B.  wife  of  F.  B.  and  her  two  children,  from  M.  to  T.  presumes 
Order  confirmed,   subject,  &c.  —  About  seven  years  ago,   the  ag*"?«tthecoin- 
pauper,   iVi.  B,y  mtermamed  with   one  R.  W.y  who  soon  went  crimes,  and 
abroad  and  has  not  been  since  heard  of.    In  a  little  more  than  therefore,  where 
12  months  af\er  his  departure,    she  bemg  then  settled  in   2\,  a  woman  twelve 
intermarried  with  F.  B ,  with  whom  she  has  cohabited  from  the  months  after 
time  of  such  marriage  to  the  present  period,  and,  by  whom  she  had  u^'^f"'^}**^ 
the  two  children  mentioned  in  the  order,  one  born  in  TetvkesburVf  and  ),g^  ^p^  ^^^^ 
the  other  in  fT.  On  the  part  of  the  appellants  it  was  contended,  that  ried  a  second 
the  respondents  ought  further  to  have  proved  the  death  of  R.  fF.,  husband,  and 
prior  to  the  marriage  with  F.  jB.,  and  that  in  the  absence  of  such  ^f^  children  by 
proof,  the  presumption  of  law  was,  that  he  was  then  alive,  and  ^"^ » i^^^^i't^e 
that  consequently  the  children  must  be  considered  as  illegitimate,  se^ns  dtd 
and  therefore  the  order  as  to  them  ought  to  be  set  aside.     The  rightin  presum- 
Sessions  thought  the  burthen  of  proof  lay  upon  the  appellants  to  ing  primd/adef 
show  that  R.  W.  was  alive  at  the  time  of  the  second  order.     The  ^^  ^^  *"* 
cases  of  WUliams  v.  The  East  India  Company.  \b)      Doc  v.  Jcs-  J^t  th^'ume 
Mon.  (c)     Hopewell  v.  De  Pinna,  (d)     Rex  v.  Hawkins  (e),  and  of  the  second 
Wilson  v.  Hodges  (g),  were  cited.  —  Baylby  J.    It  is  not  neces-  marriage,  and 
sary  for  the  Court  in  this  case  to  impugn  the  authority  of  the  that  it  was  in- 
cases which  have  been  cited,  nor  to  vary  the  ordinary  presumption  cumbent  on  the 
which  exists  both  in  civil  and  criminal  cases ;  for  this  is  a  case  of  ^0^^°,^^^*^ 
conflicting  presumptions,  and  the  question  is,  which  is  to  prevail,  njarriago  togiyc 
The  law  presumes  the  continuation  of  life,  but  it  also  presumes  some  proof  that 
against  the  commission  of  crimes,  and  that  even  in  civil  cases,  the  first  hus- 
until  the  contrary  be  proved.     The  case  of  IVilliams  v.  The  East  *»"«*  ^a»  *hen 
India  Company  decided  that  the  onus  probandi  lay  in  such  cases  ®"^*^* 
on  the  opposite  side.     For  there,  in  an  ordinary  case,  it  would  (*)  3  East,  192. 
have  been  the  duty  of  the  defendants  to  have  proved  the  notice  ;  (c)  6  East,  so. 
but  the  Court  held,  that  inasmuch  as  the  delivery  of  the  com-  {d)  2  Campb. 
bustible  matter  without  notice,  would  have  been  a  crime  in  the  H^- 
party  delivering  it,  it  became  necessary  for  the  plaintiff  to  prove  {e)\o'EAsit,2U. 
that  no  such  notice  had  been  given.     And  in  Rex  v.  Hawkins,  (g)2East,3i2. 
where  the  objection  was,  that  the  defendant  had  not  taken  the 
sacrament  within  the  year,  and  it  was  said  in  answer,  non  conUat 
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Hie  parish  of- 
ficers where  a 
bastard  child  is 
bom  must 
maintain  it,  ex- 
cept the  birth  in 
such  parish  was 
contrived  by 
fraud ;  and  in 
such  case  it 
sliall  be  main- 
tained  by  tlie 
parish  wiiere 
the  mother 
resided,  and 
from  M'hich 
she  was  so  frau- 
dulently sent. 


that  the  other  party  had  not  equally  omitted  to  do  so,  the  Court 
held)  that  the  presumption  was,  that  he  had  conformed  to  the  law. 
The  cases  cited  only  show  when  the  presumption  of  life  ceases, 
even  where  there  is  no  conflicting  presumption.  The  fiicts  of  this 
case  are,  that  there  is  a  marriage  of  the  pauper  with  F.  B^  which 
is  primA facie  valid;  but  the  year  before  tliat  took  place,  she  wss 
the  wife  of  R.  JV;  and  if  he  was  alive  at  the  time  of  the  second 
marriage,  it  was  illegal,  and  she  was  guilty  of  bigamy.  But  sre 
we  to  presume  that  W.  was  then  alive  ?  If  the  pauper  had  been 
indictea  for  bigamy,  it  would  clearly  not  be  aufficieot.  In  that 
case  IV.  must  have  been  proved  to  have  been  alive  at  the  time  of 
the  second  marriage.  It  is  contended  that  his  death  ought  to  have 
been  proved ;  but  the  answer  is,  that  the  presumption  of  law  is, 
that  he  was  not  alive,  when  the  consequence  of  his  being  so  is, 
that  another  person  has  committed  a  criminal  act.  I  think,  there- 
fore, that  the  Sessions  decided  right  in  holding  the  second  msr- 
riage  to  have  been  valid,  unless  proof  had  been  given  that  the  firrt 
husband  was  alive  at  the  time.  —  Best  J.  I  am  alao  of  opinion 
that  the  Sessions  have  decided  correctly  in  this  case.  They  had 
a  right  to  presume  that  the  pauper  had  not  committed  a  crime, 
and  if  so,  the  second  marriage  would  be  valid,  unless  proof  had 
been  given  of  the  first  husband  being  then  alive.  The  cases  cited 
are  very  distinguishable ;  they  only  decide  that  seven  years  afler 
a  person  has  been  last  heard  of,  you  are  in  all  cases  to  presume 
his  death.  But  they  A  not  show,  that  where  conllictmg  pre- 
sumptions exist,  you  may  not  presume  the  death  at  an  earlier 
period.  Now,  those  conflicting  presumptions  exist  here,  and  I 
think  the  Sessions  were  warranted  in  presuming  the  death  of  the 
first  husband,  on  the  ground  that  they  would  not  presume  that  the 
woman  had  committed  bigamy.  I  think,  therefore,  thai  their 
order  was  right.  —  Order  of  Sessions  confirmed. 

III.  The  Duty  and  Authority  of  the  Parisk-oficers.  (a) 

510.  Twining  v.  TewksburVf  Gloucester  Auizes,  8  Car,  I.  2  Bulst. 
349.  —  A  servant-maid  dwelling  in  Twining  was  there  got  with 
child,  and  she  being  near  the  time  of  her  delivery,  by  practice  was 
conveyed  out  of  the  parish  of  Twining  unto  an  outhouse,  a  hovel 
of  one  E.  B.^  an  inhabitant  in  Twining^  the  which  hovel  was  near 
Twining,  but  within  the  parish  of  Texvksbury,  being  the  outermost 
confines  of  it,  and  there  the  child  was  bom.  The  parish  of  Twining 
aderwards  gave  relief  to  the  mother,  and  the  minister  of  Twining 
christened  the  child.     When  the  mother  was  able  to  remove,  the 

{)ari8h  of  Twining  received  her  and  her  child,  and  gave  relief  to 
)er  for  two  years.  The  mother  afterwards  falling  sick,  the  parish 
of  Twining  sent  her  and  her  child  to  Z.,  in  the  county  of  fV.^ 
where  the  mother  died.  The  parish  of  L.  sent  the  child  to 
Twining,  and  the  overseers  of  Twining  sent  it,  being  under  the 
age  of  three  years,  to  Tewksbury,  within  which  paridi  the  child 
was  born,  and  Tewksbury  sent  the  child  back  again  to  Twining. 
The  question  was.  Which  of  these  two  parishes  were  bound  in  law 
to  provide  for  and  maintain  this  bastard-child  ?  —  Sir  William 
Jones  J.  Legally  and  regularly,  all  bastard-children  are  to  be  kept 
by  the  parish  where  they  are  born,  provided  no  practice  be  made 

[a\  See  fuTthftr«  p<»ct>  **  Bond  and  Security.'* 


Sect.  3.  j    duty  and  authority  of  parish-officsas.  4i57 

use  of  to  have  the  child  there  bora ;  but  if  any  such  practice  be 
proved,  then  this  rule  falls,  and  the  child  is  to  be  kept  and  pro- 
vided for  by  the  parish  where  the  mother  dwelt,  and  where  she 
was  got  with  child ;  and  which  had  used  this  practice  to  have  the 
child  born  in  another  parish.  —  This  practice  being  very  apparent 
in  the  present  case,  the  Court  ordered  that  the  child  should  be 
maintained  by  the  parish  of  Twining, 

511.  Richards  v.  Hodges f  T.  T.  2  Car.  2.  2  Sound.  83.— R.  and  The  pvnh^- 
S.  being  churchwardens,  brought  an  action  against  i/.,  on  his  cers  cannot  in- 
bond  in  the  usual  form  to  indemnify  the  parish  in  the  case  of  a  "?  "''*"h^!II^ 
bastard-child.  The  defendant  pleaded  non  damnificaius,  generally.  ^^°f  "the  pu. 
The  pIainti£Bs  replied,  that  neither  the  defendant,  nor  any  other,  tative  father  of- 
fer the  space  of  one  month  after  making  of  the  bond,  did  provide  fen  to  pioTide 
any  maintenance  for  the  child;  by  reason  whereof  the  parishioners,  f<»i^ 

to  prevent  the  said  child's  perishing  by  hunger  and  cold,  were  f'«i^554  **" 
forced  for  all  the  time  aforesaid  to  pay,  and  have  paid,  4^.  for  the  2K1A.6I2. 
maintenance  and  nourishment  of  the  said  child.     To  which  the 
defendant  rejoined,  that  he  would  have  nourished  the  said  child 
at  his  proper  costs  and  charges  for  all  the  time  aforesaid,  and 
ofiered  so  to  do,  as  well  to  the  plaintiffs  as  to  other  the  parish- 
ioners; but  they  refused  to  permit  him,  and  against  the  will  of  the   Ifthepariak- 
defendant  put  the  said  child  to  nurse,  and  paid  the  said  4^. :  upon  officen  bring  an 
which  rejoinder,  the  plaintiffs  demurred  m  law.  —  And  by  the  "ction  on  a  hai- 
Court,  the  rejoinder  is  not  good,  because  it  is  a  departure  from  ?7n<£mt''  **^t 
the  first  plea  in  bar ;  for  the  defendant  in  his  plea  says,  that  the  ^\^g^  ^^^^^  ^j^ 
parishioners  were  not  damnified:  and  When  the  plaintiffs  by  their  dammficaHan 
replication  show  how  they  were  damnified,  there  the  defendant  was  of  their 
cannot  rejoin  that  this  damnification  was  of  their  own  wrong,  as  o^"  wrong, 
here  he  hath  done ;  but  he  ought  to  have  pleaded  that  at  first  in 
his  plea  in  the  bar.     And  though  it  was  ivged  for  the  defendant 
that  this  was  no  damnification  at  all,  because  it  was  the  voluntary 
act  of  the  parish  to  put  the  child  to  nurse  when  the  defendant 
liiraself  offered  to  maintain  it,  and  that  they  ought  not  to  take  ad- 
vantage of  their  own  wrong,  yet  it  was  not  allowed.     For  the 
Court  held  clearly,  that  the  rejoinder  was  a  departure ;  and  for 
that  reason  it  was  adjudged  for  the  plaintiffs. 

512.  Shermanbury  v.  Bolney,  T.  T.  5  W.&M.  Carth.  279.  —  A  TTieparish-offi- 
poor  man,  who  was  lawfully  settled  in  the  parish  of  /?.,  married  a  cers  cannot  re- 
woman  who  was  an  inhabitant  of  the  parish  of  S.,  who  at  that  time  ™?T?  ''"^^l 
had  three  children  living,  all  under  the  age  of  seven  years^  and  the  parish  where 
maintained  by  the  parish  of  S.  at  the  weekly  allowance  of  3s.  theyare main. 
After  this  marriage,  the  mother  and  her  three  children  were  sent  tained  to  the 
to  the  parish  of  B.y  where  her  husband  was  settled.    Hereupon  parish  where 
the  justices,  upon  the  complaint  of  the  parish-officers  of  jB.,  made  **i®*'^  mother 
an  order,  tliat  the  parishioners  of  S.  should  continue  to  pay  the  3*.  !p^7aMitle- 
per  week  towards  the  maintenance  of  the  children ;  which  order  ^ent  by  mar- 
was  confirmed  upon  an  appeal.     And  being  removed  into  B.  i2.,  riage.  —  S.  C. 
it  was  now  moved  to  quash  it,  because  the  justices  had  no  power  Comb.  908. 

to  make  an  order  for  such  payment  towards  the  maintenance  of 
the  children  now  they  dwelt  in  another  parish. —  Sed  per  Curiam: 
The  marriage  of  the  mother  into  the  parish  of  B.  shall  not  settle 
the  children  there,  unless  they  were  nurse-children^  for  such  must 
go  with  the  mother.  But  it  was  doubted,  whether  these  children, 
being  under  seven  years  old,  shall  be  reputed  to  be  nurse-children. 
Then  it  was  objected,  that  it  did  not  appear  in  this  case,  but  tli«X 
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the  fatfaer-in-law  was  of  sufficient  ability  to  maintainr  these  children. 

—  To  which  it  was  answered  by  G.  Etrb  J.,  that  where  the  rela- 
tions are  obliged  to  maintain  their  poor  iriends^  such  pocH'  people 
shall  not  be  removed  out  of  their  own  parish  where  they  are  set- 
tled, unto  that  parish  where  their  relations  live;  for  by  that 
means,  upon  the  death  of  such  relations,  the  parish  where  they 
lived  may  become  chargeable,  which  ought  not  to  be,  and  there- 

^  fore  the  poor  person  shall  continue  in  his  own  pariah,  and  his 

relations  shall  maintain  him  there.  —  £t  per  Curiam:  This  caseii 

within  the  equity  of  the  statute  for  the  relief  of  the  poor;  and 

there  is  no  reason  that  S.  should  be  discharged  of  the  chfldren  bj 

their  mother's  marriage. 

TheputoUve  513.  Rex  v.  Comfort,  H.  T.  15  G.  2.  MSS.  —  The  defendant 

*^«[o[*bM-    married  a  natural  daughter  of  one  B.,  who  was  but  15  years 

nfttandriffhTto         *  ^"*^  ^^®  question   was,    Whether,   as   she  was  his  natural 

the  care  and        daughter,  this  case  was  within  the  4&5P.&M.  c.  8.?  It  appeared 

education  of  it,  he  was  a  distant  relation,  went  to  her  father's  house  upon  a  vmt, 

and  therefore  U  and  was  entertained  there,  and  made  his  addresses  to  the  iady, 

cannot  betaken  j^^t  the  encouragement  in  the  afiair  first  arose  from  her.    An  in- 

from  his  cus-      formation  was  moved  for  against  the  husband  and  several  other 

SC*2Str         persons  concerned  in  this  transaction.  —  Chief  Justics.  The 

l\^^       *         foundation  of  this  application  I  take  to  have  been  a  contrivance 

for  the  defendant  to  do  an  unlawful  act,  viz.  to  take  awaj  this 
young  lady,  who  appears  to  be  under  16,  out  of  the  possession  of 
a  person  having  by  lawful  means  the  government  and  education  of 
her,  without  his  consent ;  which  by  the  statute  is  declared  to  be 
unlawful.  If  there  appears  a  reasonable  satisfaction  that  they  have 
done  so,  it  will  subject  them  to  an  information;  and  it  is  not  neces- 
sary in  this  case  for  the  Court  to  give  any  judgment  upon  the 
fact,  whether  legitimate  or  not :  neither  is  that  the  point  in  the 
act,  but  the  taking  her  from  the  possession  of  a  person  having  by 
lawful  means  the  government  of  her ;  and,  therefore,  whether  this 
taking  was  by  device  of  his  own  or  the  schemes  of  the  lady  will 
make  no  difference.  As  this  is  for  a  conspiracy  and  confederacy, 
if  there  is  a  reasonable  sati^action  that  the  other  defendants  had 
any  knowledge  of  the  afiair,  that  will  be  sufficient  to  join  them  in 
the  information ;  I  am,  therefore,  for  granting  the  information.  — 
Chapple  J.  If  it  had  rested  singly  on  the  second  section  of  the 
act,  I  should  have  had  some  difficulty ;  but  it  is  plain  from  the 
second  and  third  sections  together  that  they  intended  to  take  in 
different  cases :  the  second  section  is,  *'  That  no  person  (gene- 
*'  rally)  shall  take  away  out  of  or  from  the  possession  of  the  father, 
«<  or  person  appointed  by  the  father,  by  his  will  or  otherwise,  to 
**  have  the  care  of  her ;"  but  the  third  section  is,  **  That  no  person 
"  above  14  shall  take  away  a  person  from  the  possession  of  the 
**  father  or  mother,  or  other  person  having  by  lawful  means  the 
«  care  of  her :"  so  that  these  cases  are  quite  distinct;  and  whether 
she  be  legitimate  or  not,  makes  no  difference  on  the  third  section. 

—  Wright  J.  The  third  section  takes  in  this  case  :  and  whether 
legitimate  or  not,  makes  no  difference :  the  putative  father  of  a 
natural  child  has  a  natural  right  to  the  care  and  education  of  it ; 
and  it  is  an  act  of  humanity  in  him  to  do  so ;  he  has  therefore  the 
care  of  it  by  lawful  means,  and  the  taking  her  from  his  possessioo 
is  an  offence  within  the  act.  —  Information  was  granted. 
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514.  Newland  v.  Osman^  T.  T.  27  G.  2.  MSiS.  *-Debt  upon  a  TbepotaciTe. 
bond  with  condition  to  indemnify  and  save  harmless  the  parish  fiuher  of  a  Inm- 
from  a  bastard-child.    Plea,  that,  the  defendant  had  maintained  ^  <^  >»*7 
the  same  child  to  a  certain  day,  that  is  to  say,  to  the  27th  of  Odo-  the^pSISb^'lS 
ber  last;  and  that  then  he  offered  to  take  the  said  child  to  maintain,  mai^u^bim 
which  they  refused ;  and  that  if  the  churchwardens,  or  any  of  himself, 
them,  have  been  damnified,  it  is  of  their  own  wrong.    Replication,   Bat  lee  Mr.  J. 
that  for  three  weeks  from  and  after  the  said  27th  day  or  Oetobevy  ^f>f^*  otawr- 
the  defendant  did  not  provide  nourishment  for  the  child,  but  "f^^**** 
failed ;  and  by  reason  thereof  the  plaintiffs,  after  the  three  weeks,  ^  q^  Stmss^ 
expended  Ss,  for  the  maintenance  of  the  child,  and  so  were  dam- 
nified.    Demurrer :  and  joinder  in  demurrer.     The  question  of 
law  is.  Whether  a  putative  father  may  take  a  bastard-child  into  his 
own  custody  to  maintain  it  ?  or.  Whether  the  parish  shall  have 
the  care  of  it?   And  the  case  of  Richards  v.  Hodges  (a)  was  men*  (a)^iii^,'pL5ll. 
tinned,  wherein  the  Court  held  this  to  be  a  good  plea.     In  Bur* 
toelPs  case  {b)  it  is  held,  that  the  father  may  maintain  the  child  (J>)  P<M<,pL565. 
himself:  in  Shermans  case (c),  that  the  justices  can  only  make  an   (c)Po«r, pi. 55&. 
order  to  maintain  so  long  as  the  child  shall  be  chargeable.  —  Lee 
C.  J.  The  right  way  is  to  make  the  order  **  so  long  as  the  child 
*'  shall  be  chargeable :"  it  is  not  to  be  limited  to  any  certain  time ; 
and  the  reason  ffiven  in  all  these  cases  is,  that  the  father  or  mother 
may  take  it  before  the  time.    The  intention  of  the  IS  Eliz»  c.  3. 
was  to  provide  for  the  bastard,  and  at  the  same  time  to  indemnify 
the  parish ;  and  the  law  could  never  think  of  taking  the  care  and 
education  of  children  from  their  parents ;  nor  could  this  enter  into 
the  mind  of  any  judge.     Nourishing  and  maintaining  certainly  an- 
swers education.     It  hath  been  objected,  that  the  excuse  is  colla- 
teral :  I  am  not  of  that  opinion ;  for  all  the  inhabitants  are  parties, 
and  the  overseers  are  but  trustees  for  them.     It  seems  a  sufficient 
excuse,  and  there  is  no  answer  on  the  part  of  the  plaintiff  to  it :  no 
objection  has  ever  been  thought  of  to  pleas  of  this  kind. — Wright 
J.  In  the  case  in  Saunders  (d),  it  seems  to  have  been  admitted,  that  ^^^  Richard  o. 
if  this  had  been  pleaded  in  the  first  instance  it  would  have  been  Hodges,  antg, 
good.     I  never  did  hear  before,  that  the  care  of  the  child  devolved  pl.sii. 
upon  the  parish,  where  there  was  any  person  to  take  care  of  it : 
they  are  obliged  to  maintain  the  child  where  it  is  in  danger  of 
starving,  {e)     This  Court  has  constantly  held,  by  quashing  the  /^^  y|^  n^^ 
orders  made  in  the  manner  above-mentioned,  that  the  father  has  ».  Bryaott  pott, 
a  right  to  take  tlie  child  away.     This  is  not  a  collateral  excuse,  pK  516. 
but  such  a  one  as  will  save  the  penalty ;  and  I  cannot  see  that  the 
parish  has  any  sort  of  right  or  interest  in  the  child.  —  Denison  J. 
The  material  objection  taken  to  this  plea  is,  Whether  or  no  the 
putative  father  of  a  bastard-child  can,  by  the  law  of  England^  take 
his  bastard-child  from  the  parish  ?  I  never  did  hear  this  doubted 
before ;  and  I  think,  that  the  notion  that  he  cannot  is  not  to  be 
countenanced  nor  encouraged.     The  law  does  not  suppose  that  a 
man  will  not  maintain  his  own  child.    It  is  said,  the  next  heir  is 
not  to  be  trusted  Mrith  the  guardianship :  I  am  sorry  that  was  ever 
introduced  into  the  law  of  England,     It  is  an  injurious  notion  of 
the  people  of  England:  it  may  rather  be  supposed  that  the  parish- 
officers  will  be  cruel  to  the  child  than  the  father.    All  the  cases 
admit  tacitly  that  the  father  hath  such  power ;  and  some  of  them 
say  so  expressly ;  and  I  am  very  well  satisfied  that  the  law  is  so. 
Inhabitants,  churchwardensi  overseers,  are  all  the  same,  «SMi  cs^^n 
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part  and  condition  is  answered.  I  have  known  this  plea  very  often 
pleaded :  and  that  case  in  Saunders  is  the  rule.  —  Foster  J.  I  am 
not  so  clear  in  these  points.  I  think  the  care  of  educating  bastard- 
children  is  not  to  be  considered  as  a  burden  to  the  parish ;  but  as 
a  trust,  and  that  it  should  not  be  so  easy  for  fathers  to  take  them 
out  of  their  care  and  custody,  (a)  The  statute  is  express,  that  tbe 
justices  shall  order  the  father  to  contribute  to  the  parish  for  the 
maintenance  of  the  child.  Though  it  is  not  to  be  supposed  that 
the  fathers  will  destroy  their  bastard-children,  yet  they  may  look 
upon  them  as  a  burden  and  a  shame,  and  therefore  either  neglect 
them  or  put  them  into  improper  hands.     The  resolutions  and 

(a)  Rex   V.    Soper,  E.  T.     33  G.  3.  circumstancCT  of  tlie  birtfi  of  tbe  child. 

6T.  R.  278.  —  A  child  of  thnse  years  and  tbe  subsequent  evenU  attending  the 

of  age  being  brought  up  at  the  instance  tracing  of  it  into  tbe  poitasion  of  the 

of  ber  mother,  on  an  habeas  corpus^  by  defendants ;    from   which  it  appewad 

the  putative  father,  ou  whom  an  order  that  the  child  was  born  and  soon  sAcr 

of  filiation  had  been  made,  and  who  had  baptized   in  November  1 80d ;  thst  in 

obtained  the  possession  of  the  child  by  August  1805,  the  defendants  obcahwd 

fraud.  —  Burrough  objected  to  the  child  possession  of  it  by  stratagem  and  pre- 

being  restored  to  the  mother,  on  the  tcnce ;  but  soon  after  returned  it  to  the 

ground  that,  as  the  child  had  been  ad-  mother  from  whom  it  was  again  tsken 

judged  to  be  the  child  of  Soper,  he  had  by  forje  by  Mrs.  Hopkins  and  two  nl- 

a  right  to  the  custody  of  her.  —  But  diers  in  Januart/  1806.  —  Lord  ESea- 

Lord  Kenyon  C.  J.  said,  that  the  pu-  borough  C.  J.  had  some  doubt  upon  tbe 

tative  father  had  no  right  to  the  custody  opening  of  the  case  whether  the  Court 

of  the  child ;  and  she  was  accordingly  re-  could  interfere  on  behalf  of  the  OMdicr 

stored  to  the  mother.  Soin  Rexo.^Iose-  of  an  illegitimate  child,  who  bad  bo 

ley,  H.  38  G.  3.  it  was  decided  that  if  the  legal  right  to  the  person  of  the  child; 

putative  father  of  a  bastard  child  obtain  and  the  question  of  tbe  guardiandup 

possession  of  it  6y  fraud  or  force,  the  belonging  to  another  forum,  with  whidi 

Court  will  order  it  to  be  restcred  on  the  tliis  0>urt  could  not  interfetv  ;  and  tbe 

application  of  its  mother ;  but  if  he  has  child  not  being  of  an  ageto  compbin  for 

the  custody   of  it  y&iWy,  «I   do   not  itself  of  any  l^al  restraint  oo  its  person, 

know,**  says  ImtA  Xer^on,  *' that  this  He  therefore  desired  the  matter  to  be 

"  Court  would  take  it  away  from  him,*'  mentioned  again  on  this  day,  when  the 

5  East,  244.  notis ;  and  in  the  case  of  Court  would  have  bad  an  opportunity 

Rex  V.  De  Manneville,  E.  T.  44  G.  3.  of  looking  into  the  case  of  Dr.  MoaeUyt 

it  was  determined  that  the  father  of  a  child.     Accordingly  on   that  day*  the 

legitimate  child  is  entitled  to  the  custody  matter  being  again  mentioned,  and  tbe 

of  it,  though  an  infant  at  the  breast  of  substance  of  the  affidavits  fully  stated; 

its  mother,  if  such  custody  is  not  likely  —  Lord  Ellenborough  C.  J.  said:     It 

to  be  ir0urious  to  the  health  or  liberty  of  appears  that  tlie  modtcr  of  the  rhOd,  so 

the  child,  5  East.  221. ;  and  the  Court  called,  had  it  in  her  quiet  poaesMm, 

of  Chancery  will,  under  circumstances,  under  her  own   care  and  proCectioB, 

prevent  the  father  from  removing  the  during  the  period  of  nurturcu     That 

child  out  of  the  jurisdition  of  the  Court,  she  was  first  divested  of  her  potsesMon 

De  Mannville  v.  De  Mannville,  10  Vc-  by  stratagem,  and  after  her  recovering 

xey,  jun.  52  to  66,      But  the  mother  it  again  vtras  afterwards  disposMssed  of 

of  an  infant  illegitimate  child  is  entitled  it  by  force.     In  such  a  case  evciylhing 

to  the  custody  oif  the  child  in  preference  is  to  be  presumed  in  ber  fismur.  With- 

to  tlie  father,  though  from  his  circum-  out  touching,  therefore,  the  question  of 

stances  be  may  be  better  able  to  educate  guardianship,  we  think  that  this  is  a 

it.     £x  parte  Ann  Keen,  Bos.  &  Pull,  proper  occasion  for  tbe  Court,  by  means 

N«  S.  148.      Rex  v.    Hopkins,  T.  T.  of  this  remedial  writ,  to  restore  die  child 

46  G.  8.  7  East,  579.  —  Garrow  moved  to  the  same  quiet  custody  in  which  it 

on  behalf  of  the  mother  of  an  infant  was  before  the  transactions  happened 

bastard  child,  for  a  writ  of /m^i  co»7na  which  are  the  subject   of  complaint: 

directed  to  the  defendants  whohadgotten  leaving  to  the  proper  forum  the  decifioii 

possession  of  the  child,  to  bring  it  be-  of  any  question  touching  the  right  of 

fore  the  Court,  in  order  that  it  might  be  custody  and  guardianship  at  (his  chiH 

restored  to  her.     Tbe  affidavits,  which  with  which  we  do  not  meddle.^Wni 

were  very  long,  «Ulcd  mVuuWX')  i\\  vVm  ^vanted. 
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orders  of  justices  of  the  peace  have  been  grounded  upon  this,  not 
for  requiring  security  till  the  child  come  to  a  certain  age,  but  be- 
cause the  order  intended  the  age  too  far ;  therefore  1  am  not  so 
clear.  The  case  in  Saunders  was  only  his  own  opinion.  —  Judg- 
ment for  the  defendant,  unless  desired  to  be  argued  again  this 
term. 

515.  Rexv.  Hemlinpon,   H.T.  17  G.  3.   CflW.6.  — The  case  Bwtwd  liTlng 
found,  that  E.  Gtiu  and  Mar^  her  daughter,  a  bastard  bom  at  H^  7"^  '*•  ™^Jj" 
went  under  a  certificate  from  //.,  dated  Julu  11,  1772,  to  reside  S^"^^^ 
in  p.;  and  that  during  her  residence  under  that  certificate  E.  was  ent  aettlement, 
delivered  of  A.  and  JV.j  two  other  bastard  children.     That  on  the  must  be  nuOn. 

1  Ith  of  September  1775,  !>-,  by  an  order  of  two  justices,  removed  t*l>^  j>y  die    « 
E.  the  mother  and  her  daughter  M.  to  //./  and  that  E.  the  mother  ?^^^^** 
carried  with  her  A.  and  fV.y  her  two  other  children,  though  not  ""■^"'•*'' 
named  in  the  order  of  removal,  as  nurse  children  to  D.  —  Daven- 
port said,  that  the  natural  and  legal  right  of  a  parent  to  take 
children  under  the  age  of  nurture,  wherever  they  might  be  settled, 
along  with   her   wherever  she    might  go,   was  unquestionable. 
That  as  to  the  question  before  the  Court,  which  was,  By  what 
parish  such  children  during  such  residence  were  to  be  maintained? 
the  cases  of  Wang  ford  v.  Brandon  (a).  Rex  v.   St.  GUes-in-the-  (a)  Carth.  449. 
Fields  (b)f  and  Shermanbury  v.  Bolney  (c),  which  would  be  con-  ^  ^^  R*ym. 
sidered  as  having  established  that  tney  must,  during  their  resi-  ^5* 
dencc  with  their  mother  in  a  parish  not  their  own,  be  maintained 
at  the  expence  of  their  own,  were  all  determined,  when  the  Court  KL^"?'  *"" 
had  in  view  a  very  different  enquiry  ;  and  not,  as  here,  the  main-  ^V^' 
tenance,  but  the  settlement  of  the  pauper.  —  Lord  Mansfield:  (0-«»*f»P'-5l2. 
The  point  is  settled.    Rex  v.  Saxmundam  ((f),  is  expressly  in  point; 
and  Rex  v  St,  GUes^s  (e),  recognizes  the  same  doctrine. — Aston  J. 
Whether  the  child  be  legitimate  or  not,  does  not  at  all  vary  the 
case :  the  principle  is  the  same ;  and  the  authority  in  Fortescue 
says  expressly,  "  so  if  a  bastard." — Willes  and  Ashhurst  Js. 
of  the  same  opinion,  (g) 

516.  Haysv.Brmnt,  T.  T.  29  G.  3.  H.  B^c.  253.  —  Debt  on  Whereabi»uiid 
bond,  brought  by  the  surviving  churchwarden  and  overseer  of  R.  child  i«  born  in 
Afler  oyer  of  the  bond  and  condition,  which  was  to  indemnify  the  J^Soiieiu^ 
parish  against  the  charges  which  should  arise  on  account  of  the  nance  the  ps- 
maintenance  of  such  child  or  children  as  one  E,  W.  then  went  rents  neglect  to 
with,  and  should  be  delivered  of,  the  defendant  pleaded,  1st,  Non  provide  necee- 
est/actum,    2dly,  Non  damnificatu     Replication,    Issue   on  the  swies, /A«pani* 
first   plea.     To  the  second.  That  £.  W.  was  delivered   of  two  S^^HZdiolx 
children,  and  that  neither  the  defendant  nor  any  person  in  his  wit^ut  an  or- 
behalf  provided  any  food  or  nourishment  for  them;  by  reason  der  from  the 
whereof  the  inhabitants  of  i2.,  (lest  the  children  should  perish  for  justices, 
want  of  necessary  food  and  nourishment)  were  forced  and  obliged 

to  expend,  and  did  necessarily  expend  3/.  in  providing,  &c.  and 
lo  were  damnified,  &c.  Rejoinder,  That  no  justice's  order  toas 
fver  made  upon  the  inhabitantSy  Sfc.  of  K.yjbr  the  maintenance  and 
bringing'Up  of  the  said  children^  or  for  the  payment  and  allowance 
7f  the  money,  Sfc.  ;  and  so  if  they  did  expend,  &c.  it  was  of  their 

{d)  Fort,  817,  and  vide  2d  vol.  title  (g)  The  same  point  was  settled  in 

=<  Settiement  by  Birth."  the    case    of    Simpson   v,    Johnston. 

{^)  Burr.   S.  C.  2.  Sett,  and  Rem.  Dougl.  7. 
7i.    i  .Se«.  Ca».  104.  193. 
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own  voluntary  tct  and  wrong,  &c.  It  was  proved  at  the  trial,  that 
the  defendant  had  agreed  to  pay  2s»  6d.  per  week  for  the  mainten- 
ance of  the  children,  and,  in  fact,  paid  it  up  to  Mickadmat  1787, 
an^  then  refused  to  pay  any  farther,  alleging  that  the  sum  was 
too  great.  Verdict  for  piaintifT.  —  The  Court  held  clearly,  that 
an  order  of  justice  was  not  necessary  to  make  the  officers  of  the 
parish  liable  to  do  what  they  were  otherwise  under  a  l^al  obliga- 
tion of  doing,  namely,  to  provide  necessaries  for  the  children ; 
and  therefore  discharged  the  rule. 

IV.  The  Authority  of  the  Justices. 

Hie  two  jos.  517.  SmitKs  case,  M.  T.  6  Can  1.  2  BuUt.  342.  —  On  a  retura 

ilces  under  the  to  a  habeas  corpus  it  appeared,  that  two  justices,  upon  examio- 
i8Blis.cS.  ation  and  proof  made  before  them,  had  adjudged  S.  to  be  the 
fcond  ffom^the  "^^P^'^^  father  of  a  bastard  child :  upon  which  they  made  an 
reputed  father  order  against  him,  under  the  18  Eliz>  c.  3.  for  maintenance  to  be 
of  a  bastard  provided  for  the  said  child,  and  for  discharge  of  the  pariah ;  and 
child  to  per.  by  virtue  of  a  warrant  made  by  one  of  the  said  justices  S,  was 
form  the  order  committed  for  non-performance  of  the  order.  —  Jokss  J.  The 
Se*S«MioM.**  jiwtices  have  no  power  by  the  18 Eliz.  c.  3.  to  commit  any  one  for 
See  Rex  v.  Fox  non-performance  of  their  order,  but  the  two  first  and  next  justices 
ftottf  pi.  53a  are  to  take  bond  or  recognizance,  which  ought  to  be  in  the  dis- 
junctive, to  perform  the  order  by  them  made,  or  to  appear  at 
(?)  ^deEve's  the  next  Quarter  Sessions,  and  to  abide  the  order  there,  (a)— 
where  Uiis  is  ^^^  ''"^  CouRT  agreed,  that  when  the  recognizance  is  properly 
conErroed.  taken  one  justice  of  the  peace  by  his  warrant  may  commit. 

The  justices  518.  Rex  v.  Eve,   H.  T.  34  &  35  Car.  2.    2  iSAotv.256.— Two 

may  order  the  justices  adjudged  J.  E.  to  be  the  reputed  father  of  a  bastard  child, 
reputed  father  and  ordered  him  to  pay  weekly  from  the  birth  of  the  child,  the 
not  only  to  pay  gy^  ^f  g^.  Qd.  to  the  Overseers  of  the  poor  for  its  maintenance, 
fo^Sbe  malnte-  "  ""less  the  said  J.  E.  shall  otherwise  discharge  the  said  parish  of 
nance  of  the  ''  such  burthen  as  may  accrue  thereunto  by  reason  of  sucn  bastard 
child,  but  a  "  child  ;*'  and  they  further  ordered  him  to  pay  the  sum  of  22.  to- 
groummfoK  wards  the  extraordinary  charges  of  the  lying-in  of  the  mother; 
Sr  "^'^  *"^  \^t\yy  that  the  said  J.  E.  do  immediately  put  in  sufficient 
of  ^^nmMWs  surety  for  the  due  performance  of  the  order.  —  The  Court  :  The 
delivery.  order  as  to  the  first  exception  is  well  enough ;  for  it  has  been  oi\en 

and  oflen  ruled,  that  the  reputed  father  ought  to  pay  the  extra- 
See  Rex  v.  Fox  ordinary  charges  ;  but  as  to  the  second,  the  recognizance  ought 
poUf  pi.  530.       to  be  in  the  disjunctive  ;  for  the  binding  him  to  perform  the  order 

is  to  exclude  him  from  the  benefit  of  his  appeal  to  the  Quarter 
Sessions.  '  The  order  was,  therefore,  quashed  as  to  this  part,  and 
confirmed  as  to  the  rest. 
The  order  of  519.  Webb  V.  Cook,  M.  T.   19  Jac.    1  Cro.  Jac.  535  and  626. 

justice  is  con.  —  PROHIBITION  to  Stay  a  suit  in  the  ecclesiastical  court  for  de- 
clusive  of  the  famatlon,  in  calling  C  a  whoremaster,  and  saying  that  he  had  a 
uSlit^i^JjI^^'  Afljtorrf;  and  shows  that  the  defendant,  who  sued  in  the  spiritual 
versed.  court,  was  sentenced,  at  the  Sessions  at  iV.,  for  having  this  bastard, 

Salk.  584.  and  ordered  to  keep  it :  and,  therefore,  the  spiritual  court  could 

Carth.  516.  not  examine  tliis  again.  Upon  this  suggestion,  the  defendant  de- 
murred :  and  it  was  adjudged  that  the  prohibition  8houl4  stand ; 
for,  being  sentenced  to  be  the  reputed  father  by  the  justices  at 
Sessions,  by  authority  of  the  law,  it  cannot  be  now  impeached  in 
the  spiritual  court  or  elsewhere,  and  all  are  concluded  to  say  the 
contrary  unlW  \l  \»  TeNet%ed. 
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520  Rex  v^  Chaghf,  E.T.  4f  Ann.  Ld.Rai^.S5S.  — Seven!  ThejustioM 

'Orders  were  made  by  the  justices  in  fV,  against  the  defendant,  as  cannot  order 

the  putative  father  of  a  bastard  child.    A  motion  was  made  to  *'^^^^^'^**"  . 

quash  one  of  them,  by  which  the  churchwarden  and  overseers  ^  much!rf^^ 

are  directed  to  seize  what  they  themselves  should  think  proper  of  defendant's 

the  defendant's  goods,  to  siscure  the  parish  from  the  maintenance  goods  as  they 

of  the  child;  because  by  13  &  14  Car.  2.  c.  12.  the  justices  have  shall  think 

only  authority  to  make  an  order  enabling  the  church  wardens,  &c.  ^'^^*  **  *^" 

to  seize  what  the  justices  should  think  proper,  and  this  order  for  ^^^  ^^e^ 

this  reason  was  quashed.    Then  exception  was  taken  to  the  original  security,  until 

order,  in  which  it  was  ordered  that  the  defendant  should  give  he  pay  the  mo- 

security  for  payment  of  the  sum  the  justices  had  imposed  for  the  ^^y  ordered, 

maintenance  of  the  child,  when  it  did  not  appear  that  the  defend-  S«C.3Salk.6e, 
ant  had  disobeyed  the  order  in  point  of  payment ;  whereas  by  the 
18  Eiiz.  c.  3.  an  order  for  security  cannot  be  made  till  afler  con- 
tempt. —  And  for  this  reason  the  order  was  quashed  as  to  that 
parr,  and  was  confirmed  d^  to  the  residue ;  and,  per  Curiam, 
When  an  order  was  confirmed  in  this  Court,  an  attachment  lies 
for  non-performance  of  it,  and  therefore  this  Court  will  not  take 
security  of  the  party  for  the  performance  of  it.  But  if  the  ori- 
ginal order  had  been  at  Sessions,  not  removed  hither,  the  Court 
would  have  taken  security  of  him  to  appear  there. 

521.  Rex  y,  West^  E.  T.  4f  Ann,  La.  ^ym.  1157.  — The  de-  The  justices  out 
fendant  was  adjudged  by  two  justices  the  father  of  a  bastard  of  Sessions  may 
child,  pursuant  to  the  18  Eliz,  c.  3.  and  ordered  to  pay;  and  upon  imprison  for  re- 
appeal  the  order  was  confirmed :  and  at  the  Sessions,  and  for  not  f**^  ^  ®°^ 
paying  the  money  he  was  committed ;  and  now  was  brought  into  i^^j^*but°tbe 
Court  by  a  writ  of  habeas  corpus,  (a)  -—Holt  C.  J.     The  Sessions  justices  of  Ses- 
proceed  by  way  of  appeal  in  this  matter,  by  the  power   given  sions  on  appeal 
.'hem  by  the  18  Eliz.  c.  3. ;  but  by  that  statute  they  have  no  power  cannot. 

to  commit  for  disobedience  to  their  order.     That  statute  directs  a  fi^cei  o^*^ 
recognizance  to  be  taken  by  the  two  justices  who  make  the  order,  34J  "  ''' 

which  if  the  party  will  not  enter  into,  they,  the  two  justices,  may  ^  v  '» 
commit  him.      Indeed,  if   the   Sessions    proceed  originally   by  Bowen' ooii 
3  Car.  1.  c.  4.  they  may  commit  for  the  non-performance  of  their  pi.  534' 
order.     It  is  immaterial  to  the  present  point,  whether  the  justices 
did  take  a  recognizance  or  not,  because  their  neglect  would  not 
give  the  Sessions  a  power  to  commit,  which  the  statute  does  not 
give  them.  —  Tlie  defendant  was  discharged. 

522.  Rex  v.  Milesy  M.  7*.  1  G.  1.  1  Sess.  Cos,  77.  —  On  a  mo-  The  Justices 

tion  to  quash  an  order  of  bastardy,  it  was  resolved,  that  if  the  may  make  an 

father  run  away,  and  return,  though  fourteen  years  after,  yet  an  order  at  any 

order  to  fix  the  child  on  him  is  good,  for  there  is  no  statute  of  li-  *?***"<^  ^ 

1  time, 

roitation  in  these  cases. 

523.  Rex  v.  Chandler,  M.  T.  11  G.  1.  Str.  612.  —  Indictment  for  The  justices 
secreting  a  woman   big  with  an  illegitimate  child,  so  that  she  cannot  punish  • 
should  not  be  had  to  give  evidence  about  the  father*    The  defend-  P^i^  ^'  "^ 
ant  demurred :  and  by   the  Court.    Judgment  must  be  given  bifiJ^Sld!" 
for  the  defendant,   for  the  child  cannot  be   illegitimate  before  q^q^  jxi.  Ray. 
it  is  born,  there  being  always  a  possibility  that  it  may  be  born  in  1S68. 
lawful  wedlock ;  and  by   this  statute  the  woman  is  not   to  be  2  Sess.  Cas.  5. 
compelled,  (fl)  8  Mod.  836, 

(a)  See  the  6th  G.  2.  c.  31.  §4. 
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After  an  order 
of  juttice*  is 
discharged  at 
Sessions,  the 
justices  cannot 
make  a  fresh 
order  upon  the 
same  person. 
S.  C.Stra.716. 
1  Sees.  Cas. 

1  Vent.  59. 
Cro.  Car.  841. 
350.  471. 
SBulst.  355. 

The  justices 
cannot  order 
that  the  puta- 
tive father 
shall  give  secu- 
rity generally 
to  perform  the 
order. 
S.C.  2Sess. 
Cas.  348. 
Vide  ante, 
pi.  5 1 8.  and 
Rex  o.  Fox, 
poitt  pi.  530. 


The  two  justi- 
ces out  of  Se8> 
sions  cannot 
make  an  order 
to  acquit  or  dis- 
charge the  per- 
son who  is 
charged  with 
being  the  re- 
puted father  of 
a  bastard  child. 
S.  C.  2  Str. 
1050. 

2Sess.  Cases. 
229. 
Foley,  421. 


524.  Rex  V.  Tenant,  M.  T.  IS  G.  I.  Ld.  Rat^.  1423.  —  Ao  or- 
der  was  made  upon  the  defendant  by  two  justices  to  maintaio  a 
bastard  child,  as  being  the  reputed  father ;  which  order,  after  the 
merits  were  fully  heard  at  the  Sessions,  was  there  discharged; 
and  the  defendant  was  bound  to  appear  at  the  next  Quarter  Ses- 
sional under  an  apprehension,  as  it  was  supposed,  that  better  efi- 
dence  might  be  found  against  him.  After  this,  the  same  two  jus- 
tices made  a  new  order  upon  the  defendant  to  keep  this  bastard 
child.  The  last  order  of  the  two  justices  was  now  quashed  by 
the  Court,  because  they  have  made  an  order  upon  the  defendant, 
which  was  afterwards  regularly  discharged  upon  appeal  upon  hear- 
ing the  merits.  The  defendant  was  legally  acquitted,  And  cannot 
be  drawn  in  question  again  for  the  same  fact,  {b) 

525*  Rex  v.  Messenger,  E.  J*.  8  G.  2.  MSS.  —  Abnet  moved 
to  quash  an  order  of  bastardy  made  by  two  justices  of  the  liberty 
of  the  Totoer  of  London,  and  confirmed  at  the  Sessions  held  for 
the  liberty,  whereby  the  defendant  yiika  adjudged  the  father,  &c. 
on  the  18  Eliz.  c.  3.,  for  that  the  justices  in  the  latter  part  of 
the  order  have  ordered  the  defendant,  generally,  to  give  se- 
curity to  perform  the  said  order,  when  by  IS  JSliz.cS.  he  has 
his  election  either  to  give  security,  or  to  enter  into  a  recognizance 
to  appear  at  the  next  Quarter  Sessions,  &c.  —  Lord  Habo- 
wicKB  C.  J.  By  18  Eliz,  c.  3.  the  putative  father  has  an  dection 
to  enter  into  a  recognizance  or  to  give  security ;  and  such  order 
can  be  made  only  on  default ;  therefore  the  original  order,  and  the 
order  of  Sessions  confirming  it,  must  be  quashed.  —  Notb  :  No 
recognizance  was  taken  of  the  defendant  to  appear  at  the  next 
General  Quarter  Sessions  for  the  liberty,  &c  the  part  of  the  origi- 
nal order  as  to  the  security,  and  the  order  of  the  Sessions  fit  itUo, 
were  quashed.  And  the  reason  is,  for  that  the  defendant  irsi 
bound  by  that  part  of  the  order  adjudging  the  defendant  to  be  the 
putative  father  of  the  child,  &c.  whereby  and  for  the  not  perform- 
ing of  which  he  might  be  committed. 

526.  Rex  v.  Jenkin,  T.  T.  9  G.  2.  B.  R.  H.  301.  —  Lord 
Hardwicke.  An  order  of  bastardy  made  by  two  justices  was  re- 
moved hither,  and  is  to  this  effect :  *^  Whereas  complaint  has  been 
**  made  to  us  by  the  overseers  of  the  parish  of  C,  that  Af.  B.  sin- 
**  gle  woman,  was  delivered  of  a  bastard  child,  &c.  and  hath 
**  charged  J.  with  being  the  reputed  father  thereof,  &c.  we  tbere- 
"  fore,  &c.  both  dwelling  next  to  the  said  parish,  having  taken 
"  and  considered  the  examination,  and  heard  upon  oath  the  proofs 
"  alleged  before  us,  do  adjudge  that  he  is  not  the  reputed  father 
**  of,  &c.,  and  do  acquit  him  of  the  same.*'  The  objection  is,  that 
these  justices  have  no  authority  to  give  a  judgment  of  discharge : 
and  we  are  of  that  opinion.  Their  whole  authority  out  of  2»«* 
sions,  in  matters  of  this  nature,  arises  by  the  18  ElizmC.S.  and  the 
power  given  thereby  is  not  of  judicature,  but  merely  to  proceed 
by  way  of  order,  as  in  many  other  cases.  And  tnereiore  the 
words  of  the  statute  are,  *'  that  they  shall  take  order ;"  and  ac- 
cordingly it  has  been  treated  in  this  Court  as  an  authority  to  them 
to  make  orders,  and  not  as  giving  them  a  jurisdiction  to  convict  or 
acquit  the  parties ;  for  the  orders  have  been  always  made  in  Eng- 

(&)  See  also  Pridgeon*s  Case,  H.  9.  doth  not  aid  in  this  case,  or  enable  one 
Car.  Cro.  Car.  353.,  in  which  it  was  de-  Sessions  to  alter  what  wm%  ordered  in  « 
termined  tliat  the  statute  SCar.  I.  c.4.     former  Seisioiis. 
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Udl,  and  the  evidence  not  required  to  be  set  forth,  nor  to  set  fortli 
lluit  the  party  was  summoned :  but  it  has  been  looked  upon  to  be 
mfficient  to  say,  in  the  words  of  the  statute,  **  upon  examination 
**  of  the  cause  and  circumstances ;"  and  if  it  had  been  taken  to 
be  a  proceeding  to  convict  or  acquit,  they  would  all  have  been  ne- 
cessary* The  question  then  is,  What  words  in  this  statute  warrant 
the  justices  in  making  such  an  order  as  this,  which  is  neither  for 
the  relief  of  the  pansh,  nor  for  the  punishment  of  the  party, 
srhich  are  the  only  two  sorts  of  orders  which  tiie  statute  empowers 
them  to  make  ?  If  this  matter  had  been  examined  at  the  Ses- 
sions, as  it  may  be  originally  by  virtue  of  the  statute  of  8  Car*  !• 
c4f.§  16.,  it  was  said,  that  niey  might  have  an  order  to  discharge 
him,  which  would  be  a  good  order  and  final  (a) ;  and  that  there-  (a)  See  R.  v. 
fore,  by  parity  of  reason,  the  two  justices  might  do  so;  for  it  was  Tennant, anir, 
said,  that  the  words  of  the  statute  which  give  the  Sessions  juris-  P^*  ^^^' 
diction,  refer  to  the  manner  of  proceeding  by  two  justices.  It  is 
true  that,  in  Slater's  ease  (6),  and  in  Prtdgeon'n  case  (c),  it  was  (^j  podj^\.eos* 
held  that  neither  two  justices,  or  a  second  Seraions,  could  reverse  an  ,^\  p^  p].eo6. 
order  of  discharge  made  at  the  Sessions :  so  likewise  in  Tenant's 
case  {d),  two  justices  made  an  order  to  charge  the  defendant,  who  (d)Afae,^lSQ4, 
appeared  and  was  discharged ;  and  an  order  mode  afterwards  by 
two  other  justices  to  charge  him  was  held  void  and  quashed,  be- 
cause he  had  been  absolutely  discharged  at  the  Sessions*  But 
none  of  these  cases  come  up  to  this ;  for  in  all  of  them,  the  order 
which  was  taken  to  be  final  was  made  at  the  Sessions,  which  is  the 
last  resort  in  all  tliese  cases ;  and  therefore  it  was  rightly  resolved, 
that  when  their  opinion  was  given,  it  should  not  be  drawn  over 
again  by  the  same  Court  or  by  two  justices;  It  would  be  absurd, 
that  when  two  justices  have  power  by  law  to  make  original  orders, 
and  the  Sessions  have  power  upon  appeal  from  those  orders,  as 
well  as  by  original  application,  that  two  justices  should  have  a 
power  to  alter  their  orders,  when  those  very  orders  of  alteration 
tnii^ht  be  reversed  by  the  Sessions ;  and  it  is  reasonable  that  the 
order  of  Sessions  should  be  conclusive.  It  would  be  inconvenient 
also  to  hold,  that  two  justices  may  make  a  final  order ;  for  the 
statute  18  Eiiz,  c.  S.  gives  the  parish  no  appeal,  and  the  appeal  for 
the  party  accused  arises  only  from  his  being  bound  over  to  the 
Sessions ;  but  if  the  two  justices  might  make  a  final  order  of  dis- 
charge, there  is  no  method  for  the  parish  to  appeal,  but  they  would 
be  concluded  for  ever  without  relief.— The  whole  Coubt  :  The 
order  must  be  quashed. 

527.  Rex  V.  Skinn{e\    E.  T.    15G.2.    MSS.— An  order  of  Thejusticei, 
bastardy  confirmed  ot  the  Sessions  was  removed  into  the  Kmg^s  J?"g*»  ^'^ 
Bench,  and  the  following  exceptions  taken:  —  First,  That  it  does  jj^^r.  "***  ^ 
not  appear  that  the  lustices  who  made  the  order  were  justices  ^here  the 
**  in  or  next  the  limits  where  the  parish-church  is,"  as  directed  church  of  the 
by  18  Eliz.  c.  3.  Secondly,  That  the  maintenance  is  joint  for  both  pwish  is  in 
children,  4«.  a  week  from  16th  September,  during  so  long^  as  the  whichAe  child 
two  female  bastard  children  shall  be  chargeable ;  whereas  it  ought  ^^^Ca^^ 
to  be  so  much  ibr  each ;  for  if  one  die,  yet  the  defendant  would  maintenaoce  of 
be  chargeable  with  the  4^.  a  week.    Thirdly,  That  Si.  is  ordered  wfcndtaiiMrdR, 
to  be  paid  towards  the  expences  of  the  parish  on  account  of  the  •od  *^  *®  ^•^ 
said  bastard  children,  and  it  does  not  appear  what  those  expences  J^  "Mo^of 

(e)  Set  Bei  r.  Sweet,  jml,  pi.  SSG, 
VOL.  I.  H  H 
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the  pariah,  with-  were.  Fourthly*  To  the  order  of  Sessions  it  was  objected,  that 
out  stating  what  they  award  cosU  of  the  appeal  to  be  taxed  by  the  clerk  of  the 
^^Ac^hJv"'  peace  on  pain  of  contempt  of  the  Court,  which  they  have  no 
^Se^Mom  po^er  to  do.  To  these  objections  it  was  answered,  First,  That 
order  costs  to  the  words  of  the  statute,  **  justices  in  or  next  the  limits."  are  only 
be  taxed  by  the  directory,  and  so  were  held  in  Rex  v.  Rooke(a)  :  so  upon  the 
clerk  of  the  13&  14  Car.  2.  «<  justices  of  the  division  **  have  been  held  only 
P*"*^'  directory :  so  upon  the  43  Eliz.  c.  2.  overseers  are  to  be  appointed 

{a)Aniei^\,504.  within  one  month  after  Easter^  was  held  to  be  only  directory  in 
lb)  Ante,  pi.  34.  Rex  v.  Sparroxo  {b) ;  and  in  Rex  v.  Maurice  (c),  upon  an  appoiot- 
{c)AfUe,  pi.  8.    ment  of  overseers^  justices  ''  in  or  near  the  division,*'  was  held  to 

be  directory :  so  in  the  case  of  the  Duke  of  Beaufort^  and  on 
the  Gause  Act,  the  justices  lived  15  miles  distant,  and  held  that 
was  only  directory.  Secondly,  If  either  of  the  children  die,  he 
is  discharged ;  for  it  is  to  pay  so  long  as  the  two  children  shall  be 
chargeable.  Thirdly,  They  need  not  enumerate  the  several  ex- 
pences,  but  say  the  expences  in  general  is  sufficient.  As  to  the 
order  of  Sessions,  the  Sessions  have  no  power  to  make  such  order 
as  they  think  fit ;  but,  however  that  is,  the  order  of  Sessions  \% 
at  present  immaterial.  —  The  Court  took  time  to  consider  of  it ; 
and  afterwards  gave  their  opinion,  that  the  order  of  justices  is  good, 
and  also  the  order  of  Sessions,  except  as  to  the  awarding  costs  to 
be  taxed  by  the  clerk  of  the  peace ;  so  confirmed  the  order  of  jus- 
tices and  of  Sessions,  except  as  to  the  costs,  and  that  they  quashed. 
The  two  jus.  528.  Rex  v.  Baker ^    M.  T.    19  G.  2.    M55.  —  Exceptions  to 

tices  have  no  ^q  Qfjer  of  bastardy.  First,  It  is  not  said  to  be  made  by  justices 
ml^e'fiif  OTder  "  *°  ^^  "®**  ^^®  limits ; "  but  it  was  answered  and  agreed,  that 
of  bastardy  these  words  in  the  act  are  only  directory.  Secondly,  It  is  an 
where  the  child  extra'parochial  place ;  for  it  appears  that  the  child  was  bom  in 
is  bom  in  an  the  foreign  of  R.  —  Ansvoer  :  It  is  allied  to  be  within  the  parish ; 
extra-parochial  the  foreign  of  R.  is  the  parish  of  R.  Thirdly,  It  does  not  adjudge 
P'*^*  that  the  child  was  bom  within  the  parish,  id)     Fourthly,  It  does  not 

.  See  R  adjudge  that  the  child  is  chargeable  to  the  parish. — Answer  to  the 

CMlders  norfi  third  and  fourth  Objections.  The  order  is  entitled  thus :  ",The 
pi.  588.  'and  '  **  order  of  us  A,  B,  and  C  D.  justices,  &c.  concerning  a  bastard 
Rex  V.  Willy,  "  child  born  in  the  foreign  of  72.,  in  the  parish  of /{.,  and  charge* 
posi,p\.5S6.        <(  able  thereto,  of  which  the  churchwardens  and  overseers  of  the 

**  foreign  of  R.  have  made  complaint."  {e)     Fifthly,  It  is  not  said 
(e)  1  Vent.  87.    to  be  made  upon  complaint  of  the  churchwardens  and  overseers 

of  the  poor  of  the  parish. — Anstoer  .*  It  is  not  necessary ;  which 
was  allowed  by  the  Court.  —  The  Chief  Justice  :  By  its  being 
**  concerning  a  bastard  child,  &c.,  of  which  the  churchwardens 
*'  and  overseers  of  the  foreign  of  R*  have  made  complaint,"  it 
seems  to  me  under  the  complaint,  and  not  any  adjodication*  that 
the  child  is  born  in  or  become  chargeable  to  the  parish ;  and  i£ 
there  is  no  adjudication  that  the  child  was  born  in  the  par^,  the 
exception  is  good.  The  mentioning  the  child  to  be  bom  in  the 
parish  is  only  in  the  title  of  the  order  and  complaint  of  the 
churchwardens  and  overseers ;  and  upon  the  Second  and  Third 
Exceptions,  therefore  the  order  was  quashed.  The  First  Excep- 
(^)^fite,pL537.  tion  was  over*ruled  in  Rex  v.  Skinn»  (g) 

The  justices  529.  Rex  v.  SoiUhby,   M.  T.   15  G.  2.  MSS j4.  tookabas- 

caniioccoaimit    tard  child  to  nurse,  and  b^ng  summoned  by  a  justice  of  peace 
Apenon  ftir        ^^g  required  to  tell  the  name  of  the  father,  and  to  give  security ; 
cowil^Mhfr  ^^^  wittC^  V«  trf^ei^  xx^wi  irWch  the  jaslice  committed  him. 
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On  motion  for  an  information  aglfinst  the  justice,  the  Court  re-  ofabiitiid 
fused  to  grant  it,  but  said  he  had  done  wrong  in  committing  A.     ^^' 

530.  Rexy.  Fox,  Af.  T.  S0G.2.  MSS.  — Two  justices  made  TTieiuiticei 
an  order  of  bastardy  on  the  defendant,  adjudging  him  to  be  the  cinnotoi^a 
putative  father  of  the  child,  and  ordering  him  to  pay  to  the  ^^^^^ 
churchwardens  and  overseers  the  sum  of  50f.  for  the  midwife  and  ^  ^erfonn  tb^ 
other  charees^  and  for  the  maintenance  of  the  child  from  its  birth  order. 

to  the  making  the  order,  and  2s.  a  week  so  long  as  the  child  See  Rex  v. 
should  continue  chargeable ;  and  also,  **  that  he  give  security  to  S«"*»  «•**» 
*•  the  said  parish  to  perform  the  order."    One  of  the  objections  n^^'g^ 
to  this  order  was,  that  the  justices  had  ordered  the  defendant  to  g,^^  p),  513. 
find  security  to  indemnify  the  parish  before  there  had  been  any  Rex  ».  Price, 
breach  of  the  order,  when,  on  his  refusal,  they  ought  only  to  pott,  pi.  614^ 
have  taken  his  recognizance  to  appear  at  the  Sessions.  —  Deni- 
soN  J.    I  shall  take  time  to  read  the  6G.2.  c.Sl.  to  see  if  it  has 
given  the  justices  any  new  power,  because  it  has  oflen  been  de- 
termined on  18  Eliz.  c.  S.,  that  they  have  no  power  to  take  secu- 
rity, and  upon  that  statute,  that  part  of  the  order  will  certainly 
be  ill ;  but  if  that  should  be  the  case,  it  will  only  be  void  pro 
tanto,  and  stand  as  to  the  parts  that  are  good,  as  was  resolvea  in 
Rex  v.  Messenger,  (a)  —  Foster  J.     I  think  the  statute  of  6  G.  2.  {a)JniUtjfLS2S. 
c.  31.  was  made  for  two  purposes :  First,  To  restrain  the  justices 
from  proceeding  on  the  application  of  every  lewd  woman  pre- 
tending to  be  with  child,  &c.,  till  complaint  by  the  churchwaniens, 
&c.    ^condly,  For  the  more  eflfectually  indemnifying  the  parish 
from  the  expence,  &c. — The  Court,  on  the  last  day  of  the  term, 
gave  judgment,  that  this  objection  .was  fatal,  and  not  within  the 
statute  6  G.  2.  c.  31.,  which  was  passed  quite  for  another  purpose  ; 
and  though  the  law  seems  defective  in  this  point,  and  it  had  been 
well  if  the  6  G.  2.  c.  31.  had  extended  to  it,  yet  we  are  to  deter- 
mine as  the  law  stood  on  the  18  £/».  c.  8.:  Therefore,  let  the 
order  be  confirmed  as  to  every  thing  but  the  security,  and  quashed 
as  to  that. 

531.  Rex  v.  Felton,  E.  T.  31  G.  2.  MSS.  — On  motion  for  an  Thejurticei 
information  against  the  defendants  for  taking  away  a  bastard  child  ^"^^'^^JJ* 
from  its  mother,  and  delivering  it  to  the  father,  a  man  of  fortune.  bTdeUTered  to 
^^  Lord  Mansfield  said :  Neither  the  putative  father  nor  mother  ^^  ^^^  ^i^^ 
had  the  legal  right  of  guardianship ;  and  if  the  putative  father,  mother, 
having  an  order  of' bastardy  made^on  him  to  contribute  to  the 
maintenance  of  the  child,  has  a  mind  to  take  the  child  and  provide 

for  it,  the  parish  cannot  insist  on  his  paying  towards  the  mainten- 
ance while  in  his  custody  ;  and  that  he  thought  in  this  case,  where 
the  justice  had  ordered  the  child  to  be  delivered  to  the  mother, 
he  (the  justice)  had  done  wrong,  the  father  being  in  good  circum- 
stances, and  the  mother  poor :  and  that  the  circumstances  of  the 
pdrents  should  direct  in  these  cases. 

532.    Rex  v.  Taylor,    E.  T.   5  G.  2.   Burr.  1619 — She  was  TTiejiuticet 
brought  up  by  habeas  corpus,  having  been  committed  to  the  house  in«y  commit « 
of  correction  for  disobeymg  an  order  of  two  justices,  "  adjudging  ^»^o»n»  «nm«r- 
"  her  child  to  be  a  bastard,  and  ordering  her  to  maintain  it  by  ^j^  blLta^^wM 
**  paying  Sd.  a  week  for  so  long  time  as  the  child  should  be  bora,  for  dU- 
**  chargeable  io  the  parish,*'  there  to  remain  without  bail  or  main-  obeying  their 
prize,  except  she  shall  put  in  sufficient  surety  "  to  perform  the  order  of  main- 
•*  said  order,  or  else,"  &c.  or  be  otherwise  discharffed  by  due  ^y"^ 
course  of  law.     She  was  unmarried  when  the  child  iv«i^  V»q;ci^)    ^bn<>!«lk 
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the  time  the 

wmrrant  of  oon- 

mitmentwM 

nukflcu 

SteDr.Forter^ 

C^w,llCo.6]. 


(a)  2  Str. 
1190. 

Twojusticet 
may  oommit 

ul6  IIMQICr  Of 

a  bastard  child 
either  to  the 
aimmon  gaol  or 
to  tlie  houie  of 
cmrectionf  for 
disobeying  an 
Older  of  main- 
tenance* 


The  justices 
hare  authority 
to  commit  a 
aoldier  for  dis- 
obeying an 
order  of  bas- 
tardy ;  for  he  is 
not  protected 
against  such 
commitment  by 
the  Miutit^  Jet. 


but  was  now  married  to  jToyor*— Load  Maksfisld.  A  Jeme- 
caveH  k  liable  to  be  prosecuted  for  crimes  cominitted  by  ber. 
Hiis  woman  bas  disobeyed  the  order  of  the  josticea,  and  the 
18  £/f2.^.S.  prescribes  the  punishment  here  infiicted  upon  bcr. 
There  is  no  need  to  summon  the  husband  in  a  crimiaal  prosecntion 
against  the  wife.  Secondly,  This  is  within  the  6  &  1*  c  19.  i  ^ 
^e  is  committed  for  an  offence»  and  for  want  of  sureties,  ft  is 
therefore  within  the  provision  of  that  act,  and  a  legal  oommitmeit; 
and  it  is  better  for  her  than  a  commitment  to  the  common  gaoL— 
WiLMOT  J.  had  no  doubt  about  it.  The  statute  of  18£^z.  c.$» 
expressly  considers  the  producing  of  bastards  as  an  oience ;  not 
only  tlie  getting  or  beanng  the  child,  but  the  leaving  it  to  be  a 
burthen  on  the  parish,  and  defrauding  the  relief  of  Ibe  Inie  poor 
of  it.  Therefore  the  justices  may  order  a  proper  puni^meiit, 
.and  also  take  order  for  the  maintaining  the  child  in  relief  of  the 
^^ish ;  they  may  do  either  or  both.  Matrimony  does  not  dis- 
charge the  crime :  she  is  still  the  object  of  the  law  as  to  criauosl 
jurisdiction.  Such  was  the  case  of  the  woman  seUiag  («)  gin. 
There  was  no  need  to  summon  the  husband.  The  husband  is  not 
liable  for  the  criminal  conduct  of  his  wife.  Seoondly,  And  if  it  be 
a  crime,  she  is  a  criminal  offender  within  the  statute  6  G*  1.  c  Id., 
and  may  be  committed  to  either  prison,  as  the  justices  think  pro- 
per. And  it  is  for  the  ease,  benefit,  and  advantage  of  the  party 
committed  to  send  her  to  the  house  of  correction  rather  than  to 
the  common  gad*  The  order  mentioned  by  Mr.  Foiey  was  made 
upon  SLjeme-covert  ''  to  keep  the  grandchild ;"  but  auch  orders 
made  upon  parents  and  cbiloiren  **  reciprocally  to  naaintain  each 
**  other,"  are  not  upon  the  foot  of  criminality,  but  to  give  a  monl 
obligation  a  legal  efficacy.  As  to  the  concfusioo  of  the  commit- 
ment, the  words  of  the  act  are  pursued.  The  addition  of,  '*  aad 
**  until  discharged  by  due  course  of  law,"  is  only  nimia  cauida, 
and  noH  nocet ;  it  cannot  vitiate  the  former  part  of  the  order.  — 
Yates  J.  concurred.  First,  All  offences  are  personal,  and  no 
change  of  the  offender's  circumstances  can  discharge  her.  The 
husband  was  no  object  of  this  law,  therefore  there  was  no  need  to 
summon  him.  Secondly,  It  is  good  within  the  6  G.  1.  c  19.,  though 
it  had  been  bad  under  1 8  eUz.  c  3. 7-  Ma.  Justicb  Aston  con- 
curred likewise.  —  Psb  Curiam  unanimously,  remanded. 

533.  Rex  v.  Archer,  i/.  XL  28  G.  3.  2  T.  R.  273.  — The  Ses- 
sions  adjudged  the  defendant,  a  soldier,  and  in  actual  service,  to 
be  the  reputed  father  of  a  bastard  child,  and  ordered  bin  to  pay 
Is.  6d.  weekly,  &c.  At  the  next  Sessions  the  defendant  was  com- 
mitted to  bridewell  for  disobeying  the  order,  till  he  diould  find 
sufficient  sureties  for  the  performance  of  it«  A  rule  was  obtained 
to  show  cause  why  the  order,  by  which  the  defendant  was  com- 
mitted, should  not  be  set  aside,  because  the  defendant  beiog  a 
soldier  in  actual  service,  was  protected,  from  being  airested  for 
that  cause,  by  §  63.  of  the  mutiny  act.  —  Ashhubst  J.  It  appears 
to  me  that  the  present  case  does  not  come  within  the  provisions  of 
the  mutiny  act.  The  first  part  of  the  sixtv-third  section  was  in- 
tended to  afjpply  merely  to  the  cases  of  civu  actions;  for  it  begios 
with  suting,  that  <<  to  prevent  any  unjust  or  fraudulent  arrests," 
&c.;  that  was  the  miscnief  intended  to  be  guarded  against:  then 
it  provides,  that  no  person  who  shall  inlist,  Ac.  ahsA  be  lii^le  to 
be  taken  o^X  oC  Ba  Ma^v^'^  «ftcvke  by  any  procesa  or  execoiioo 
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whatever,  otlier  tiM»  for  sooe  crimiiud  matter,  or  fir  a  real  debt' 
aDHrantiB^  to  201.  It  appears  from  iMs  part  of  die  act  of  par- 
lianen^  that  the  legishiture  had  only  in  view  the  preventing  of 
arrests  in  ciyil  actions,  and  it  has  no  relatkms  to  crimes  or  aigr 
thing  of  a  criminal  natare :  so  that  the  case  of  a  soldier  who  m 
taken  up  for  disobeying  an  order  of  justice  does  not  come  within  - 
this  part  of  the  statute.  But  i  have  no  difiicalty  in  saying,  if  it 
were  necessary  to  have  recourse  to  it,  that  this  cause  of  commit* 
ment  is  of  a  criminal  nature.  The  disobedience  of  an  order  of 
justices  is  so  far  criminal,  that  in  afanost  every  instance  tlie  party 
dtsobeying  may  be  indicted  for  it ;  this  shows  it  to  be  a  crime. 
Therefore  I  am  of  opinion,  that  the  Court  of  Sessions  have  ad- 
judged rightly^  and  that  we  cannot  release  the  defendant  from  his 
commitment  under  the  mutiny  act. -—Grose  J.  This  is  so  dear  a 
case,  that  I  think  it  unnecessary  ta  add  any  thing  to  what  has 
been  already  said.  —  Rule  discharged. 

554.  Rex  V.  Bowen^   H.  T.   SSG.S.    5  T.  A.  156.  —  The  de-  One  Justice 
fendant  was  committed  on  6G.  2.c.  31.  fi>r  begetting  a  bastard  may  conmit » 
child,  &c.     At  the  time  of  his  being  apprehends  on  the  charge  *P*y^'?yt 
specified,  he  was  and  still  remained  a  private  soldier  enlisted,  and  ^^'^'jJI^.SL 
actually  serving,  and  had  no  property,  except  his  pay  and  subsist-  undOTteMit. 
ence  as  such  soldier.  —  Lord  Kenyon  C  J.    I  am  glad  to  find  60.9.e.3l. 
that  the  opinion  of  this  Court,  as  delivered  in  Rex  v.  Archer  {a)f  for  being  tfaa 
was  adopted  by  the  Court  of  Sessions  in  this  case,  who  riiought  the  ^^'^^Tf^i^ 
defendant  was  not  entitled  to  be  discharged  out  of  custody.    The  ^'*'**'^  ^*^ 
case  of  Rex  v.  Archer  was  decided  on  grounds  perfectly  satisftic-  W-^^^t^^pl'^se: 
tory  to  roe.    There  can  he  no  doubt  but  that  incontinence  is  a 

crime,  and  it  has  always  been  considered  as  such  in  the  Ecdesias* 
tical  Courts.  Now  the  clause  in  the  mutiny  acts,  fdiich  exempts 
soldiers  from  arrests  in  cases  where  the  demand  is  under  2QL  is 
clearly  confined  to  civil  actions.  And  the  instances  put  at  the 
bar,  in  which  it  was  supposed  that  the  Court  would  interfere  oa 
behalf  of  the  soldier,  are  cases  of  civil  actions ;  a  penal  action  is  so 
frar  considered  as  a  civil  action,  that  a  Quaker  may  be  examined  on 
his  affirmation  as  a  witness  on  the  trial  of  it :  it  is  a  civil  action, 
though  arising  on  a  penal  statute^  But  this  proceeding  cannot  be 
considered  in  the  nature  of  a  civil  action ;  it  is  altogether  a  crimi- 
nal process. 

555.  Dickinson  y.  Brmn,  M.T.  356r.S.  Peake's  N.P*  ^4.  Ajnttioe^twaiu 
—  Trespass  fbr  breaking  and  entering  the  plaintiff's  house,  and  n»i  cootinnet 
imprisoning  him.    The  defendant  justified  the  trespass,  under  a  I'^i!^']^^^^ 
justice  of  peace's  warrant  to  apprehend  the  jplaintiff  as  the  putative  ^  ^^!^^^* 
father ef  a  bastard  child,  in  order  to  indemnify  the  parish  or  enter  father  ofTbi 
into  a  recognizance  for  his  appearance  at  the  Sessions.    To  this  tard  child 
pica  the  plaintiff  made  a  new  assignment,  stating,  that  afler  the  i^CP^  ^  ^^ 
[^ntiff  had  been  apprehended,  and  executed  a  bond  to  indemnify  ^^|^%^ 
the  parish,  and  at  a  different  time  from  that  stated  in  the  plea,  ^Jl^^d^mimd 
&c.  the  defendants  committed  the  trespasses  complained  m.    It  an/ security 
appeared  that  on  the  2d  of  October  1793,  the  plaintiff  was  appre-  they  think 
hcnded  under  the  warrant,  and  then  went  to  the  vestry,  where  he  proper, 
agreed  to  enter  into  a  bond  with  two  sureties  to  indemnify  the 
parish.    He  and  one  of  the  sureties  then  executed  the  bon<i,  but 
the  other  surety  did  not*    On  the  17th  of  January  1794,  the 
plaintiff  was  again  apprehended,  by  the  direction  of  the  parish 
officersi  in  order  to  compel  him  to  procure  another  ause^Vj.    ^<:^ 
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fresh  warrant  had  been  obtained.  —  Mimgay  and  'Espinasss  for 

the  plaintiff,  contended  that  the  second  arrest  was  ill^al  and 

could  not  be  justified ;  that  when  the  plaintiff  had  be^  once 

apprehended,  the  warrant  was  executed ;  and  that,  supposing  the 

parish  were  not  sufficiently  indemnified,  yet  before  he  could  be 

apprehended  a  second  time,  a  new  warrant  should  have  been  ob- 

&e  also  the       tained  for  that  purpose. — Lord  Ksnyon  said,  that  the  warrant  of 

COM  of  Mmybew  ^  magistrate  was  not  returnable  at  any  particular  time,  but  coo- 

pou  ^oTiu         tinued  in  force  until  it  was  fully  executed  and  obeyed,  though  it 

pl.  967.  vere  seven  years,  provided  the  magistrate  so  long  lived.    Thst 

the  warrant  was  not  in  this  case  fully  executed,  the  parish  oflBcers 
had  a  right  to  have  anv  security  they  required,  however  large, 
if  the  business  was  settled  in  that  wa}'.  This  was  no  hardship  on 
the  plaintiff,  for  he  was  not  obliged  to  enter  into  any  such  security, 
but  might  enter  in  a  recognizance  to  appear  at  the  Sessions,  snd 
(a)  Vide  stat.  abide  such  order  as  they  should  make,  (a)  —  Verdict  for  the  de- 
6G.2.  c3i.      fendants. 

In  an  order  of  5S6.  Rex  V.  Sweet,  M.  T.  48  G.  3.  9  East,  25.  —  An  order  of 
filiation  and        fjiadon  made  at  the  Sessions,  stated  that  **  tohentu  it  appears  to 

Sr"iISJ^Te'  '**'*  ^^^^'  ^  "^^^^  ^^  complaint,  &c.  as  on  the  oath  of  £.  AT., 
no powCTby  ^^  single  woman,  that  she,  the  said  E.  K,y  on  the  ISth  May  1805, 
the  statute  was  delivered  of  a  male  bastard  child,  in  the  parish  of  M,  and 

isElts.  C.3.  that  the  said  child  is  now  chargeable,  &c. ;  and  further,  that  one 
?#^^  **^  t/.  S.  did  beget  the  said  child,  &c.  And  whereas  the  said  J.  S. 
pT^the!^  of  ^^^^  ^^^^  ^"^y  summoned,  &c. :  now  it  is  adjudged  by  this  Court, 
^parish  in  ^^^^  ^^^  ^^^^  *^*  ^'  ^^  ^®  reputed  father  of  the  said  child,  and  it  is 
obtaining  the  ordered  that  he  pay  11/.  for  the  lying-in  of  the  said  £•  K^  and 
order(Gro8e,  J.  the  maintenance  of  the  child  to  the  making  of  the  order ;  and  the 
diss.) :  but  if  further  sum  of  121.  for  the  costs  of  the  said  parish  in  and  about  the 
^r^ma^.  o&tew/fi^  of  this  order.  And  it  is  further  ordered,  ^c"—  Two 
tenant,  uid  "  objections  were  made  to  this  order,  1st,  That  there  was  no  suf- 
costs,  be  sepa-  ficient  adjudication  of  the  birth  of  the  bastard  child  in  the  parish 
rated  in  the  of  N.,  but  only  a  recital  of  that  fact :  2dly,  That  the  Sessions  had 
order,  the  order  no  jurisdiction  to  award  the  payment  of  costs.  —  Garrow,  in 
™to  Ae^^S^  support  of  the  order,  as  to  the  first  point  cited  Rex  v.  Graves- 
amd  confirm^  ^"^  (^)»  ^^^  ^'  Moravia  (c),  and  Rex  v.  Fax  cited  in  Rex  v. 
as  to  the  rest  of  Price,  (d)  As  to  the  second, /2^x  v.  S^fitn  (e).  Rex  y.  Neison.(g) 
it.  —  La  WES,  contra,  referred  to  Rex  v.  Cuddington  (A),  and  Rex  v. 

(b)Po$i,^L5B9.  Butcher,  (i)  And  he  also  contended,  that  if  the  order  was  quashed 
(c)PM, pl.  590.  ^  ^o  costs,  it  must  be  quashed  altogether,  for  that  the  order  being 
(d)Potf,pL6i4.  ^"^  ^^.  ^^^^^^  could  not  be  divided ;  but  Ls  Blanc  J.  said,  that 
(e)jtfUe  pl527.  *^^  justices  themselves  had  separated  the  sums  in  th«r  order. — 
r  uv'  t  37  '  Lord  Ellbnborough  C.J.  The  first  objection  made  is,  that 
Kg)  en  .  there  is  no  adjudication  of  the  parish  where  the  child  was  bom  : 
(A)Paj/,pi.575.  ^^^  ^|jgQ  ^|jg  Qj^jgy  states,  that  whereas  it  appears  to  the  justices, 
(i)ifn/e,pl.  585.   ^n  the  oath  of  the  mother,  that  she  toas  dAvered  of  the  child  in 

the  parish  qf^.;  we  must  understand  it  as  an  affirmative  proposi- 
tion by  the  justices  that  the  fact  was  sworn  to  by  the  mother 
before  them,  and  that  they  found  it  to  be  true ;  for  they  proceed 
upon  that  ground  to  adjudicate  that  the  defisndant  is  the  reouted 
father,  and  that  for  the  better  relief  of  that  parish  he  shall  psy 
such  and  such  sums :  and  by  the  statute  giving  relief  in  this  case, 
the  reputed  father  is  only  bound  to  pay  such  relief  to  the  parirfi 
in  which  the  bastard  child  is  born.  And  there  is  no  case  where 
an  order  in  iViUtoTtnXx^  ei^  V^^tw  \\«ld  to  be  bad;  for  in  Rei 
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V.  ButckeTf  which  was  supposed  to  come  nearest  to  this,  the  am« 
biguity  was  of  another  sort.  Secondly^  It  is  objected  Uiat  there 
is  no  express  power  given  by  any  of  the  statutes  to  the  justices  to 
award  costs  in  this  matter ;  and  that,  without  that,  they  have  no 
such  power.  The  only  words  of  the  stat.  IS  Elix.  relied  on  are, 
that  the  order  is  to  be  made  for  the  better  relief  of  the  parish ; 
which  it  is  said  cannot  effectually  be  relieved,  without  such  a 
power.  But  there  does  not  appear  to  be  any  instance,  from  the 
passing  of  the  statute  to  the  present  time,  when  the  justices  have 
awarded  costs :  the  only  case  which  has  been  found,  seeming  at 
all  to  bear  that  way,  is  that  of  Rex  v.  Nelson :  but  upon  looking  mto 
it  more  accurately,  it  appears  that  the  award  of  the  costs  there  to 
be  paid  was  by  the  order  of  this  Court  upon  the  removal  of  the  ori- 
ginal order  by  certiorari;  and  those,  it  is  evident,  were  costs 
mcurred  subsequent  to  the  making  of  the  original  order,  by  the 
very  terms  of  it.  Under  what  particular  circumstances  those 
costs  were  awarded  does  not  appear,  as  there  is  no  recital  of  the 
matter  in  the  order  itself.  The  case  of  Rex  v.  Skinn,  may  indeed 
be  open  to  the  answer  which  has  been  given,  that  at  any  rate  the 
Sessions  could  not  del^;ate  the  power  of  taxing  the  costs :  other- 
wise it  would  bear  against  the  power  contended  for.  In  Rex  v. 
Moravia^  the  question  turned  on  the  generality  of  the  award  of 
'*  incident  charges  and  expences:'*  but  the  charges  and  expences 
there  meant  were  such  as  were  incident  to  the  maintenance  of  the 
child.  There  is,  therefore,  no  case  which  enables  us  to  put  the 
construction  contended  for  oh  the  words  of  the  statute  of  £/iz., 
as  giving  the  justices  authority  to  award  costs  in  this  case.  -  Then 
let  us  look  to  the  reason  and  views  of  the  statute  itself,  to  see  if 
such  must  have  been  the  intention  of  the  legislature ;  for  it  might 
not  be  too  late  eVen  now  to  put  a  right  judicial  construction  upon 
it,  if  a  wron^  construction  had  been  put  upon  it  by  usage.  But 
there  is  nothing  appearing  in  the  statute  which  necessarily  requires 
such  a  power  te^ be  given  to  the  justices:  the  mischiefs  recited 
are  the  charges  of  keeping  the  bastard  children,  and  the  evil  example 
of  others  ;  for  each  of  which  a  particular  remedy  is  given ;  the 
one  by  making  an  order  for  the  enarges  already  incurred  by  the 
parish  on  account  of  the  child,  and  for  its  future  maintenance ; 
the  other  by  the  punishment  of  the  lewd  mother  and  reputed 
father.  Therefore,  neither  in  express  terms,  nor  by  fair  inference, 
is  there  any  power  given  to  the  justices  to  order  the  costs  of 
obtaining  the  order  to  be  paid  by  the  defendant :  the  order,  there- 
fore, is  bad  pro  tanto  ;  but  it  is  good  for  the  rest,  as  the  justices 
have  distinguished  how  much  was  given  for  maintenance,  and  how 
much  for  costs.  And  this  very  case  shows  the  inconvenience 
which  would  arise  from  extending  the  power  of  justices  in  this 
respect ;  for  much  aidditional  expence  has  been  incurred  by  going 
to  the  Sessions  to  get  an  original  order  of  filiation,  instead  of 
applying  to  two  magistrates  near  at  hand.  —  Grose  J.  I  still 
feel  a  difficulty  in  saying,  that  the  justices  may  not  direct  the 
defendant  to  pay  the  costs  of  the  parish  obtaining  the  order.  It 
IS  true,  that  the  expences  may  be  improperly  enhanced,  by  going 
in  the  first  instance  to  the  Quarter  Sessions,  instead  of  applying 
to  two  neighbouring  justices,  where  that  may  be  done ;  but  of 
that  the  justices  will  judge  in  considering  the  quantum  of  costs. 
But  as  the  Sessions  have  an  original  jurisdiction  in  this  vnaXX^x> 
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and  the  words  of  the  itatute  of  EUz.  bebg,  thai  die  tuaticeB  AaH 
take  order  *\far  ike  beUer  rdief^  eoen^  9uA  parUh  m  pari  or 
^<  in  ailf**  and  this  being  a  remedial  law ;  it  did  appear  to  me  that 
the  justices  had  a  power  of  directing  the  fair  and  neceaiaiy  ex- 
pences  of  the  parish  in  obtaining  the  relief  granted  to  be  paid  to 
them ;  otherwise,  so  far  from  taking  order  for  their  better  rebef 
in  part  or  in  all,  the  parish  may»  in  some  casea»  be  more  burtheaed 
by  the  expence  of  obtaining  the  order  than  by  the  maintenance 
of  the  child.  Howerer^  as  my  Lord  and  my  Brothera  have  ao 
doubt  upon  the  subject^  it  must  be  presumeo  that  they  have  pet 
the  right  construction  on  the  statute.  -—  L AwasNCB  J.  I  agree 
with  my  Lord  in  the  construction  he  has  put  upon  the  statute  of 
Eliz*  .*  it  recites  two  mischiefs ;  the  one,  that  the  baalards  are 
left  to  be  kept  at  the  charges  of  the  parish  where  they  aie 
bom ;  the  oth^,  the  evil  example  and  encouragement  of  lewd 
life :  and  it  directs  that  the  justices  shall  take  order,  as  well  for 
the  punishment  of  the  parents,  as  also  for  the  bcUer  relief  of 
the  parish.  Now  these  latter  words  being  general*  we  must  collect 
what  relief  the  legislature  intended  by  adverting  to  the  misebief 
before  recited,  which  was  that  the  parish  was  left  burthened  with 
the  charges  of  keeping  the  child ;  this  cannot  include  the  costs 
,  to  be  afterwards  incurred  in  obtaining  the  ordc^r  of  filiaticm  and 
maintenance.  But  if  the  words  were  more  doubtful  than  they  are, 
yet  afler  so  great  a  lapse  of  time  since  the  passing  of  the  act, 
without  any  case  having  put  so  extended  a  construction  on  the 
words  in  question,  and  costs  not  having  till  now  ever  been  ordered 
to  be  paid  by  the  justices ;  it  would  be  going  too  £fur  at  this  time 
of  day  to  sav,  that  they  have  the  power  of  awarding  costs.  With 
respect  to  the  case  of  Rex  v.  NeUan^  it  is  clear  &at  the  costs 
there  spoken  of  meant  the  xosts  incurred  in  this  Court :  the  re- 
port in  Ventris  points  to  the  costs  of  suing  out  the  certiorari. 
This  Court  has  no  original  jurisdiction  to  make  an  order  of  Eli- 
ation ;  they  could  only  quash  or  confirm  the  ord$g  of  the  justices 
below. ,  But  if  they  confirmed  the  order,  and  thought  it  had  been 
vexatiously  removed  hither  by, certiorarif  they  might  very  well 
order  the  defendant  to  pay  the^osts  incurred  in  this  Court.  — > 
Le  Blanc  J.  This  is  a  new  attempt  to  give  the  justices  bebw 
a  power  of  awarding  costs  in  tliis  case,  which  th^  never  exer- 
cised before ;  and,  in  my  opinion,  never  had  under  the  statute  of 
Elvi*  The  power  conferred  on  the  justices  of  givine  relief  to  the 
burthened  parish,  in  part  or  in  all,  must  be  connned  to  relief 
against  the  mischief  before  recited,  Uiat  of  maintaining  the  child 
bom  in  such  parish,  and  cannot  be  applied  to  the  subsequent  ex- 
pence  of  procuring  an  order  of  filiation  and  maintenance.  And 
this,  I  think,  would  be  the  proper  constmction  of  the  words,  even 
if  they  were  in  a  recent  act  of  parliament,  which  was  now  to  have 
a  construction  put  upon  it  for  the  first  time.  But  such^  it  sppears, 
has  always  been  considered  to  be  the  true  construction  of  toe  act: 
and  a  strong  argument  is  to  be  drawn  from  the  case  of  Rex  v. 
Moravia^  where  the  very'ground  on  which  the  Court  confirmed 
the  order  for  the  payment  of  a  gross  sum  **  for  the  maintenances 
*'  of  the  child  and  other  incident  charges  smd  expences,"  was 
because  they  considered  other  incident  charges  and  expences  as 
confined  to  charges  and  expences  attending  the  maintenance  bf 
the  child :  consioerlng  that,  unless  so  confined,  the  order  voaM 
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bave  been  bad*  So  much,  therefore,  of  the  order  as  dkectB  the 
payment  oC  costs,  must  be  quashed ;  but  it  must  be  confirmed  for 
the  rest,  the  order  itself  having  separated  the  suma  to  be  paid.  -^ 
Order  quashed  as  to  the  payment  of  costs. 

537.  Res  y.  De  Brouqueus,  T.T.  51G.a.  H£a^277.~AA  Under  the  sta- 
order  of  bastardy  was  made  by  two  justices  of  C  ;  in  which,  after  tuteaconcarning 
recittnff  that  E.  A.  (single  woman)  on  the  13th  of  September  181(V  ^T'^^y^^' 
was  delivered  of  a  dead-bom  male  bastard  child  at  S.^  and  that  the  ^J^J^^^* 
said  E.  A^  mother  of  die  stud  bastard  child,  hath  been  chargeable  j^q^  ofex- 
to  the  parish  of  &,  and  further  that  the  defendant  begot  the  said  peoccB,  can  be 
bastard  child  on  the  body  of  the  said  JEL  A*^  &G.a  the  judgea  cooi^  made,  unlesa 
eluded  by  adjudging  the  defendant  to  he  the  reputed  faUher  ^  the  ^l^^i^  ^ 
said  baitard  childt  and  ordered  him  to  pav  to  the  parish  oincera  ''^^  "^^^ 

6/.  lU.  **  for  and  towards  the  lying-in  of  the  said  E.  A^  and  for 
*'  the  expcnces  incurred  in  apprehending  the  defendant!  and  ibr 
*<  making  this  order."  The  order  was  removed  by  certiorari  into 
this  Court.  —  Lorb  Ellenbo rough  C*  J.  In  order  to  come  under 
the  denomination  of  a  bastardy  must  not  the  child  be  born  alive  ? 
All  the  provisions  in  the  several  statutes  assume  the  birth  of  a 
child,  which,  of  course,  must  be  bom  aKvew  —  Grose  J.  No  dead 
substance  is  the  object  of  legislative  provision  in  any  of  the  aetST— 
Lb  Blanc  J.  Many  of  the  provisions,  even  in  the  statute 
^Q  G.  3.  c.  68.  are  quite  inapplicable  to  a  dead  child ;  and  att 
through  the  act  there  are  words  of  reference  to  a  bastard  bom  out 
of  lawful  matrimony.  ^  Rule  absolute  for  quashing  the  order  of 
bastardy. 

538.  Robson  y.  Spearman,  H.  T.  1  G.4.  SB.Sf  A.^^S.^The  Awananiftr 
declaration  stated  that  defendants  made  an  assault  upon  the  plains  theoomioitinMii 
tiffji  and  seized,  &c.  and  imprisoned  him,  without  reasonable  caoBe»  ^^  Sr^^hlL 
in  a  certain  gaol,  &c.  for  six  days,  and  until  he  paid  a  large  sum  i,,^  ^^^^  ^^^^^ 
of  money*   rlesit  not  guilty.  At  the  trial  at  the  last  Spring  assizes  he  ibould  pay  a 
for  iV.,  before  Bayley  J.,  it  appeared  that  the  plaintiff,  against  sum  due  foe  ika 
whom  a  regular  order  of  filiation  had  been  previously  made,  bad  maintenance  of 
been  committed  by  the  warrant  of  the  defendant  S^  who  was  a  |he  child  and 
magistrate,  for  not  having  paid  the  arrears  due  under  that  order.  tS^m  wy^ift 
The  warrant  being  produced,  appeared  to  be  for  the  commitment  h»ahMildb» 
of  the  plaintiff  to  the  gaol  of  M.,  until  he  should  pai^  the  sum  due  otfaavwiie  deliU 
and  legal  accustomed  Jees^  or  until  he  should  be  otnertoise  delivered  v^rad  by  dae 
6u  due  course  of  law*    ITie  plaintiff  having  been  imprisoned  six.  5^^  a'*'^' 
Jays,  paid  ihe  money,  and  was  discharged.    It  also  appeared,  that  ^i,tnite  not"'*' 
the  notice  which  was  given  to  the  defendant  iS.,  pursuant  to  the  being  autbocis* 
statute  24  G.  2.  c.  44.,  afler  reciting  the  arrest  and  imprisonment  ed  under 

of  the  plaintiff,  and  that  he  was  compelled  to  pay  a  sum  of  money  '^dG-s*  c.68. 
in  order  to  obtain  his  discharge,  stated  that  a  precept  called  a  laiu  ^  ^^  °^* 
tat  would  be  issued  against  him  for  the  saia  imprisonment  and  ^     *  ^•^•o 
sum  of  money.     It  was  contended  for  the  defendants,  that  this 
notice  was  insujBicient ;   but  the  learned  judge  over-ruled  this 
objection,  and  being  also  of  opinion  that  the  warrant  was  illegal, 
inasmuch  as  by  the  49  G.  3.  c.  68.  §  3.  the  magistrate  was  em- 
powered only  to  commit  for  three  months,  unless  the  money  be 
sooner  paid  (whereas  here  the  commitment  Vas  general,  being 
until  he  sliould  pav  the  money),  he  directed  the  jury  to  find  a  ver- 
dict for  the  plaintiff  against  the  defendant  S.    The  other  defend- 
ant, who  was  the  constable  who  executed  the  warriant,  had  a 
verdict.  —  Abbott  C.  J.  I  am  of  opinion  that  the  warrant  in  this 
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case  was  illegal,  not  being  sach  as  the  iustice  had  authoritj  to 
midce.  It  was  his  duty  to  have  pursued  the  words  of  the  statute 
of  the  49  G.  S.  f .  68.  If  he  had  so  done,  it  would  have  given  the 
party  committed  the  option  either  of  paying  the  money  or  of 
staymg  three  months  in  prison,  and  being  thereby  altogether  dis- 
charged from  the  payment*  This  warrant  is  for  his  imprisonment 
till  he  shall  pay  the  money,  and  deprives  the  party  of  that  advan- 
tage. The  difference  is  a  most  material  one,  and  it  gives  the 
party  committed  a  right  of  action  against  the  magistrate.  There 
does  not  appear  to  me  any  weight  in  the  other  objection.  The 
only  effect  which  the  omission  of  any  mention  of  a  batteiy  in  the 
notice  could  produce,  would  be  to  prevent  the  plaintiff  at  the 
trial  from  giving  evidence  of  a  battery.  It  was,  however,  quite 
sufficient  to  apprise  the  magistrate  of  the  nature  of  the  action 
about  to  be  brought  against  him,  so  as  to  have  enabled  him,  if  he 
had  thought  proper,  to  have  tendered  amends.  I  can  see,  there- 
fore, no  ground  for  disturbing  the  present  verdict.  ^  Rule  re- 
fused. 

V.  The  Complaint  and. Examination. 

An  Older  of  539.  Rex  v.  Beards    H.  T.   %  W.S.    2  Salk.  478.  —  An  order 

bastardy  made  made  by  two  justices  of  the  peace  in  Sussex,  adjudging  B.  to  be 
Sit'of  **""^''^  the  father  of  a  bastard  child,  was  quashA,  because  it  appeared 
ttceonlyvUbad^  thereby  that  the  examination  of  the  woman  was  by  one  justice  only, 
See  BUlinga  v.  though  the  ordering  part  thereof  was  said  to  be  made  by  both ; 
Prinii,  poitf  and  B*  was  bound  over  to  the  next  Sessions. 
P^^^  540.  Bex  V.  West,    T.  T.   3  Aim.  6  Mod.  180.  — An  order  of 

The  ezaminft-  two  justices,  reciting,  that  upon  examination  upon  oath  before  one 
uIkbIS'  one  ®^  ^^®""  ®^  ^^^  mother  of  a  bastard  child,  it  did  appear  that  J,  was 
juitice  m  tbe  ^^^  father,  therefore  they  adjudge  him  to  be  so,  and  order  him  to 
pnaenceof  the  pay,  &c«  —  Per  Curiam  :  'Die  examination  is  a  judicial  act,  and 
otber,  ought  to  be  by  both ;  if  indeed  they  are  both  preset,  and  one 

only  of  them  examined,  it  is  sufficient. 
Byl8Elis.cS.  5*1*  ^^*  ^'  Buckall,  M.  T.  8  G. 2.  1  Bar.  /IT. B. 261.— This 
the  comphuDt  *  was  an  order  of  bastardy  made  by  two  justices.  It  was  objected, 
maybe  madeby  tliat  the  order  did  not  appear  to  be  made  on  complaint  of  the 
^hmMweUas  parish.  —  The  Court  said,  that  the  18  Eliz.  c.  3.  on  which  statute 
tbeparab.  ^j^  order  is  founded,  does  not  require  that  the  parish  should 

complain  (a),  but  gives  the  justices  power  to  make  such  order  on 
complaint  oi  any  other.  —  The  order  was  confirmed. 
But  by  6  G.  2.  542.  Rex  v.  Notlingham,  E.T.  10  G.  2.  MSS.  —  An  order  of 
c.  31.  a  com-  bastardy  must  be  made  on  complaint  of  the  parish  where  the  child 
plaint  must  be  ig  born,  and  it  must  be  stated  in  the  order  to  have  been  made  on 
made  by  the         ^^^y^  complaint. 

!^:  ^  543.   BUlin^s  v.  Prinn,    T.  T.   15  G.  3.    2  Bl.  Rep.  1017.— 

must  be  pn»ent  Trespass  and  false  impNsonment  for  committing  the  plaintiff  to 
at  the  same  time  Bridewell  for  refusing  to  filiate  a  bastard  child.  She  was  examined 
and  place  when  Severally,  at  separate  times,  (but  in  the  same  day,)  and  in  separate 
a  woman  is  ex-  places,  by  the  two  defendants,  who  were  justices  of  the  peace  for 
o^mftted^f  Gloucestershire ;  an^  they  separately  signed  the  warrant  of  com- 
not  filiating  a  loitment.  On  the  trial  at  the  last  assizes,  verdict  for  the  plaintilT 
bastard  child,      ^ith  5/.  damages.  —  Db  Grey  C.  J.    This  case  is  unfortunately 

too  clear  to  bear  an  argument.     There  is  no  use  in  appointing  two 

{n)  Bui  «cc  6 O. ^.  c.  ^\ .  %xA^x  v.  Fot«  ante,  pi.  5S0. 
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or  more  persons  to  exercise  judicial  powers,  unless  th^  are  to  act 
together,  (a)     Separate  examinations  by  different  magistrates  may  fa)  See  Bex  v. 
produce  different  facts ;  on  which  then  is  the  adjudication  to  pro-  Forreit,  ante, 
ceed  ?   It  is  exceedingly  clear,  that  in  case  of  an  action  thus  P^  ^^ 
brought  to  try  the  validity  of  the  commitment,  it  cannot  be  sup- 
ported by  law.  — Gould,  Blackstone,  and  Nares  Js.  of  the 
same  opinion. —  Rule  discharged. 

544.  Rex  v.  Upton  Gray,    T.  T.   23  G.  S.    CaU.  308.  —  Two  It  is  not  neoet- 
justices  adjudge   IV.  N.  to  be  the  reputed  father  <<  of  a  female  mu7  to  tbe  vali- 
"  bastard  child  begotten  on  5.  A"  &c.    The  Sessions  on  appeal  ^^,?^*"  ?^ 
quashed  this  order,  because  it  did  not  appear  upon  the  face  of  the  ^  puSSve^- 
order  that  S.  A.  was  examined  in  the  presence  of  W,  N.  at  the  ther  abould  be 
time  of  making  the  order.  —  Lord  Mansfield.    The  presence  present  at  the 
of  the  putative  father  is  not  necessary  before  the  justices  out  of  ezamiiiationof 
the  Sessions ;  and  as  the  Sessions  have  stated  this  and  no  other  to  ^®  women  be- 

vV%eMft  4p&^   ^-^  g-- 

have  been  the  foundation  of  their  proceeding,  we  cannot  presume  jugt[ces. 
that  they  went  upon  any  other.  —  Willes  and  Buller  Js.  con- 
curred. —  Original  order  affirmed. 

5i5.  Rex  V.  Ravensione,    M.  T.    34  G.  3.    5  T.  R.  373.  —  The  The  ezemine- 
Sessions  made  an  order  of  filiation  and  maintenance  on  fF.  S.     It  **<"*  ^^  V^' 
appeared  on  evidence,  that  S.  H.  died  within  two  hours  after  she  2[**  ^^I"*^ 
was  delivered  of  the  child.     That  she  had  previously  been  ex-  tice*u^ier  ^"*' 
amined  before  a  justice  of  the  peace,  according  to  the  provision  6G.S.  cSl. 
of  the  6  G.2.  c.  31.,  and  her  examination  was  produced,  in  which  is  eridencesaf- 
she  deposed,  that  the  said   W.  S.  was  the  father  of  the  child.  *««?*  f**  **» 
When  this  examination  was  offered  in  evidence,  it  was  objected  ^^Te*"**  mder 
to  on  the  behalf  of  W.  S.,  both  as  inadmissible  and  insufficient ;  ^f  filiation  oq 
the  Court  received  it  in  evidence,  but  thought  that,  the  woman  the  putative 
being  dead,  no  order  of  filiation  could  be  made.  —  Per  Curlam  :  &ther,  though 
It  is  clear  from  the  concluding  part  of  the  case,  that  the  only  JV'**™"*  ** 
doubt  entertained  by  tht  justices  at  the  Sessions  was,  whether  or  g^^^ 
not  they  could  make  an  order  of  filiation,  the  woman  being  dead»  ciayton,  infl«. 
and  not  whether  the  evidence  was  sufficient  to  make  an  order  on 
the  party  before  them,  if  under  these  circumstances  they  could 
make  any  order  at  all ;  and  as  to  the  question  reserved  for  the 
opinion  of  this  Court,  there  is  no  doubt  but  that  they  may  pro- 
ceed to  make  the  order,  although  the  woman  be  dead.    The  exa- 
mination having  been  taken  before  a  magistrate  in  the  course  of  a 
judicial  proceeding,  under  the  statute  of  6  G.2.  c.31/is  certainly 
admissible  evidence,  like  the  depositions  taken  under  the  statute 
of  Philip  and  Mary  {a):  and  being  admissible,  and  not  contra-  u)  iftSP.  lb 
dieted  by  any  other  evidence,  it  seems  to  be  conclusive.     We  m.  c.  is. 
cannot,  indeed,  compel  the  justices  at  the  Sessions  to  decide  on  the 
weight  of  evidence  ;  but  when  we  determine  that  this  evidence  is 
admissible  in  point  of  law,  and  that  the  justices  may  make  the 
order  applied  for  though  the  woman  be  dead,  we  have  no  doubt 
but  that  they  will  also  be  of  opinion  that  this  evidence  is  con- 
clusive against  the  party  against  whom  the  application  has  been 
made. 

546.  RexY.  Clayton,  M.  T.  43  G.  3.  SEast,5S. —  Two  jus-  Every  reasona- 
tices  of  the  peace  made  an  order  of  bastardy,  entitled,  **  The  hie  intendment 
«  order  of  A.  B.  and  C.  Z).  the  justices,  &c.,  made  at,  &c.,  con-  "^  ^  "J"^  "* 
«*  cerning  a  female  bastard  child  lately  born  in  the  township  of  B^  oriSrofjusSeee. 
'*  of  the  body  of  M.  C,  single  woman,  since  deceased  :  *'  reciting  Therefore 
that  whereas  it  had  appeared  to  them,  the  said  jii8tic««)  %&  vt^  ^XMet^vD^^iiftesL 
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of  bMivdy,  TO-   upm  die  ccNDplabft  of  the  dMirGhwaidtu^j&C|>,  of  ^  towodiip 

had 


oOBgf^Att      of  ji.^  In  the  said  ridm^,  as  upon  oath  of  12.  T.,  of  B^  StCy  tku 


tbejSdooM  ^  ''^  "^^  ^*'  ''^'^"^  "^  weeks  aga  then  last  past,  was  ddbeied 

oath  of  R.  T.  o^  *  female  bastard  dnld,  in  the  said  townsnip  of  J?*,  and  that 

that  the  jbhI  *  the  said  bastard  child  was  then  chargeable  to  the  said  townshipy 

Mary  CoU  (le-  and  Iftel  J  so  to  continue ;  and  further,  that  upon  the  examination 

'f™*  **l  ^  of  the  said  M.  C,  taken  upon  oath  befote  A.  B. 


^ww osmd  ^^  peace),  doled  the  lltk  mT  May  kui  past,  in  the  presence  of 

m  MatyCole  the  said  ^.  T^  the  Said  Af.  v«>  upon  her  oath,  charged  6.  C,  of,  &C. 

deeeated)  was  (the  defendant)  with  having  begotten  her  with  the  child  of  which 

<Miverad  of  a  she  was  then  pr^nant ;  they  therefore,  upon  the  examinatioo  of  the 

AT^^^^fb*  <^°*^<^<^^^cunistancesofthepremises,aswdl  upon  the  oath  of  the 

^^^amtke  ^^  ^'  ^*'  before  birth,  so  taken  as  aforesaid,  and  also  upon  the 

eMMim^Ht  of  <^^  of  the  said  R.  T;  did  thereby  adjudge  the  said  defendant  to 

the  nid  Bf.  C  be  the  reputed  father  of  the  said  bastard  child :  and  ordered  him 

taken  on  oatfaa  to  paj  certain  sums  as  such  towards  the  relief  of  the  township^ 

frV*°^^^|J^  &c.,  given  under  their  hands  and  seals.  See*  (dated  die  14th  ai' 

oe^vJdR/Tn  ^^^^  1801).    The  original  order  was  confirmed,  on  impeaJ,  hj 

the  flaid  M.  C*  ^^  Quarter  Sessions :  and  both  orders  beii^  removed  mte  this 

upon  her  oath  Court,  a  rule  was  granted  to  show  cause  why  they  should  not  be 

charged  the  da-  nuashed  for  insufficiency :  First,  Because  it  is  not  shown  that  the 

^n^tfiT^  oefendant  was  summoned  to  appear  before  the  magistrates  to 

fiSbtf  ftc  ad-  <>°*^^  ^b®  complaint,  nor  (whioi  might  have  cured  the  want  of 

judged  dMt  summons),  that  he  had  in  fiict  appeared  (a) .*     Secondly,  Because 

therdbre  upon  the  orginal  order  was  made  upon  illegal  evidence.  — -  Loan  El* 

eiamination  of  lbnbobouoh  C.  J.    The  law  has  been  settled  by  so  strong  a 

2*J^"^^|^  series  of  decisions  from  the  time  of  Lord  Holt  down  to  a  very 

of  the  piemifef.  ''^^^^^  period,  that  every  intendment  shall  be  made  in  favour  of 

at  wtU  <m^  ^^  order  of  justices,  that  we  must  see  whether,  by  any  intend- 

oaikrfthe  nid  ment  which  can  be  made,  the  present  order  can  be  si4>ported. 

M.  C.  befoie  Now  it  is  net  a  very  forced  intendment,  that  the  esamination  of 

IS'X**^"**  M.  C,  which  is  described  as  hetning  date  the  1 1th  of  May^  &c. 

the  oathofi^  ^"^  ^  tofUing ;  for  it  must  be  something  on  which  a  date  could 

laid  R.  T.  that  ^  impressed.    Then  it  must  also  have  been  produced  to  those 

the  defendant  who  SO  describe  it.    Nor  does  it  necessarily  appear  that  only  the 

was  the  fiuher,  foct  of  the  examination  o£  M.  C.  was  testified  by  R,  7.,  the  wit* 

^^^  ^  ness  examined  ;  for  the  order  eoes  on,  "  And  Jkriher^  Ac.  by 

much  &cf  ^  which  it  must  be  understood  that  xtjurther  appeared  to  the  jus* 

Court  wili  m-  tices,  that  upon  the  examination  of  the  said  M.  C,  taken  on 

tend,  respeci-  oath,  &c.  in  the  presence  of  R.  T.,  she  charged  the  defendant 

alljr  after  ap-  with  being  the  father,  &c.    Then  it  is  not  a  strained  inference  to 

^f^o^^y&K^  make,  that  the  original  examination  from  whence  this  appeared 

M.C.  Indeed  ^^  ^^^  justices,  was  produced  and  verified  upon  the  oath  of  R.  T* 

at  the  time  of  Besides,  this  is  a  case  afler  appeal  to  the  Sessions,  where  it  must  be 

the  order  made,  taken  that  these  objections,  if  founded  in  fact,  would  have  been 

and  that  bar  ex-  proved  and  admitted,  and  that  if  either  not  made,  or  made  and  orer^ 

^^^^^  ruled,  they  were  without  foundation  in  fact.    Then  if  the  woman 

taken  in**^  ^^^^  dead,  the  proceeding  on  her  examination  afterwards  is  fully 

writing  under  warranted  by  the  case  of  Rex  v.  Ravenstone.  (b)     As  to  the  other 

the  statute  point,  of  the  want  of  summons,  the  form  of  the  order  would  have 

^^'^*  ?:^'  oeen  better  if  it  had  followed  the  precedents ;  but  the  cases  cited 

thToath  (^  ®"  sanction  the  omission.  —  The  other  judges  declared  themsdves  of 

R.T.  beibre  ^^^  ^™^  opinion  \  and  Lawrence  J.  ^dcd,  that  as  to  the  ob- 

the  mMghtmtcs 

imkingthe  (a)  Wda  Bex  v«  ClUyD^  \  ^.  ^  ^^«  .<6)  J^,  fl.  54ff. 

ordt»r,  which 
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jection»  that  it  did  not  «|»pear  that  the  woman  was  dead,  the  exwnhMtfonli 
loontrary  most  be  intended;  for  the  title  of  the  order  described  -mflM«it«fWr 
Jif.  C  as  being  deceased^  and  she  was  itentioned  in  the  bod^ of  tt  ^^^^wtoivii^^ 
^as  the  said  M.  C.f  which  refers  to  the  woman  said  in  the  tide  of  ^tnimwdbm- 
it  to  be  dead.*— Both  orders  confirmed.  qaent oider  of  illisyoni 

6^7.Rexy.Mari^ry  M.  7. SI  G« S.  13 £«/, 56.  —  Thiscameon  OntyrAtoh-de 

Xn  a  rule  on  the  defendants,  justices  of  the  peace,  to  show  cause  /"^  g°"disp 
J  a  mandamus  should  not  Issae  to  them  to  take  the  examination  ^^^^S^^ 
of  "M.  B.f  a  pauper  of  the  parish  of  D^  touching  the  i^<i<ted  |[|^^il^ 
father  of  a  bastard  child  or  which  die  was  pregnant,  and  also  patfAcsmder 
commanding  them  to  issue  their  summons  directed  to  W»  jP.,  the  stitoiie 
of  the  same  parish,  to  compel  his  appearance  before  Ibem,  to  ^^Q*^  |^^» 
answer  for  having  disobeyea  an  order  of  bastardy  made  against  ^^^L^^^f^*"^ 
him.    The  application  was  founded  upon  the  affidavit  of  F.S.,  !!|ioyiiieiftoi^e 
stating  that  m  1787,  D.  and  other  parishes  united,  to  adopt  poor,  and  who 
the  provisions  of  the  stat.  ^  G.  8.  ^  8S.,  for  the  better  relief  and  h  received  and 
employment  of  the  poor,  and  that  under  that  act  he  was  duly  ap-  acknowledged 
pointed  guardian  of  the  poor  for  D.  in  1794,  and  that  from  that  ^,^,^**"  ** 
time  up  to  Easter  1810,  at  the  seven^  public  meetings  held  in  S^I^^^q^ 
Easter  week  respectively,  for  the  appointment  ci  pansh-officers  legally  appoint- 
in  general,  and  also  for  the  'purposes  of  the  said  act ;  he  from  ed  such  under 
time  to  time  duly  entered  into  an  agreement  with  the  parishibners  ^  statute  ia 
duly  qualified  under  the  act  lor  that  purpose,  to  continue  iruardian  ^  ^^^^^^^^ 
of  the  poor,  and  that  by  virtue  of  such  agreements  he  did  conti-  eharMter  to  • 
nue  to  execute  the  duties  of  the  office  up  to  Easter  1810,  when  jatdceordie 
he  was  in  like  manner  continued  in  office  for  the  ensuing  year,  peace  to  take 
That  at  a  meeting  of  justices  on  the  IGth  of  June  last,  S»  as  tke  ezami- 
such  guardian,  attended  with  M.  -B.,  to  filiate  the  bastard  child,  "f*^^*^S^ 
of  which  she  was  pregnant,  and  informed  the  defisndants  then  pre-  diild^l'oider 
sent,  that  he  had  aereed  with  the  parish  of  2>.  to  continue  in  to  filiate  the 
the  office  of  guardian  for  the  year  ensuing,  and  in  that  cha-  bastard  which 
racter  required  them  to  take  her  examination,  but  they  refined  to  ^y  ^^  statute 
take  cognizance  of  the  matter.     That  he  also  applied  to  them  at  ^P'-^'^lflLi 
the  same  time  as  such  guardian,  for  a  summons  against  W.  jP.,  |^  be^^nade 
to  appear  before  them  for  neglecting  to  obey  an  order  of  bastardy,  upon  appiieatim 
^hich  they  also  refused  to  issue.     That  the  justice  required  a  list  by  the  oveneen 
of  the  persons  qualified  to  serve  the  office  of  guardian  to  be  made  ^  the  poor,  in 
out  and  laid  before  them,  but  that  the  parish  persisted  in  their  ap-  ^^?tJ!l!S^ 
pointment  of  iS^  notwithstanding  which  the  defendants  without  l^apimnti^h' 
any  such  list  made  out  or  returned  to  them,  on  the  19th  of  May^  and  he  is  also 
made  an  appointment  in  writmg  o£J.  P.^  of  D.,  to  be  guardian  competent  to 
t>f  the  poor  of  that  parish,  though  he  refused  to  accept  the  fpply  ^  ^^ 
office.     The  defendants  in  answer  stated  that  at  the  annual  meet-  J"****  ^  • 
ing  of  the  justices,  held  for  the  appointment  of  parish  officers  on  ^^nataiepoiid 
the  5th  of  May  last,  inter  alia^  for  the  purpose  of  appointing  a  fiither  for  not 
guardian  of  the  poor  of  D.  imder  the  provisions  of  the  act  obeying  an 
(the  former  appointment  having,  as  they  submitted,  then  ceased). 


no  list  of  persons  qualified  to  fill  the  office  having  been  returned  l^K^^^a. 
to  them  from  the  parish  of  D.,  they  adjourned  to  the  19th,  for  ^^^^  ca.  is' 
the  purpose  of  having  the  list  returned,  and  no  list  being  then  re-  dHiected  to  be 
turned,  and  considering  S.  to  be  an  unfit  person  to  be  continued  made  upon 
in  the  office,  they  appointed  J.  P.  a  person  duly  qualified  to  be  compMmt  hjf 
guardian  for  that  year.    That  they  b^ieved  that  the  parishioners  '^'^^^f*! 
'   stated  as  having  concurred  in  the  agreement  to  continue   S.  J^J^J^^^^ 
guardian  of  the  poor  for  the  year  enswngi  were  not  twoAVnt^VcL 
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wr  flaftutfe  di- 
rect the  magis- 
tittte  upon  tuch 
oomplaint  and 
prooiTupon  oath 
of  the  order  for 
payment  of 
maintenance, 
and  nonpay- 
ment thereof  to 
iuue  his  warrant 
to  apprehend 
the  reputed 
ftther,  yet  it 
u  proper  for 
thejueticeto 
time  ancm- 
fiwfu  in  the  first 
initance  to  the 
party  duuged 
to  attend  and 
ihow  cause,  &c. 
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number  and  value  of  the  parishionersy  according  to  the  poor's 
rate  as  required  by  the  act ;  and,  therefore,  considering  S.  not 
to  have  been  legally  continued  or  appointed  guardian  of  the  poor 
at  the  time,  and  that  they  could  not  regularly  investigate  any  com- 
plaint of  the  kind  not  preferred  by  a  regular  parish  officer,  they 
refused  to  take  the  examination  of  M*  B^  for  filiating  her  bas- 
tard, or  to  issue  the  summons  to  F.  for  disobeying  the  order  of 
bastardy.  —  Lord  Ellbmborough  C.  J.    The  person  making  the 
application  to  the  magistrate,  being  guardian  of  the  poor  of  D. 
defactOi  acting  in  that  character,  and  recognized  as  such  by  the 
parish,  and  no  objection  being  made  by  the  general  overseers  of 
the  poor  to  this  person,  making  the  complaint  to  the  magistrates, 
as  against  one  who  usurped  their  authority,  we  do  not  think  that 
the  magistrates  could  enter,  upon  such  an  occasion,  into  the  ob- 
jection that  he  was  not  duly  appointed  guardian.     As  to  the  cases 
referred  to  touching  certificates,  requiring  them  to  be  signed  by 
the  full  number  of  officers  de  jurCy  competent  to  bind  the  parish, 
they  are  very  different.    Where  the  parish  is  to  be  bound  there- 
after by  the  acts  of  its  officers,  it  must  be  shown  that  they  had  a 
competent  authority :  but  here  &  did  no  act  assuming  to  bind 
the  parish,  but  only  applied  to  the  magistrates  to  take  the  examin- 
ation of  the  woman  and  put  the  matter  in  a  course  of  inquiry. 
Then  as  to  the  objection  upon  the  late  act,  it  is  the  general  duty 
of  magistrates,  in  cases  of  this  sort,  where  the  complaint  is  merely 
for  non-payment  of  money,  to  issue  a  summons  in  the  first  instance, 
before  they  grant  a  warrant  of  apprehension,  and  it  requires  very 
strong  words  to  take  away  the  necessity  of  the  sunomons.    I  re- 
member a  case  some  years  ago  where,  though  the  words  of  an  act 
authorizing  the  magistrate  to  issue  his  warrant  for  a  purpose  of 
this  kind  were  very  general,  yet  the  Court  held  it  to  be  the  duty 
of  the  magistrate  to  issue  his  summons  in  the  first  instance.    And 
I  cannot  think  that  the  words  here  used  are  sufficiently  strong  to 
take  away  the  power  of  issuing  his  summons. — Batley  J.    The 
use  of  the  summons  is  to  give  the  party  an  opportunity  of  shov- 
ing, if  he  can,  that  he  has  paid  the  money  and  obeved  the  order, 
and  to  show  that  there  is  no  ground  for  the  complaint  to  autho- 
rize his  apprehension.  —  Per  Curiam.    Rule  absolute. 


An  order  of 
bastardy  need 
not  state  that 
the  party  was 
aummoned. 
See  neit  case. 

An  order  of 
baitardyy  whe- 
ther made  by 
two  justices  or 
at  the  Sessions, 
ought  to  state 
that  the  reputed 
father  was 
«ummofi^,and 
show  the  oauae 
of  the  sum- 
monsy  and  not 


VI.  The  Summons  and  Commitment. 

548.  Rexv.  Haiokins,  T.  T.  7  G.  1.  Poor  Sett.  127.— In  the  or- 
der  of  bastardy  it  was  not  said,  that  the  defendant  was  summoned, 
or  had  notice,  or  was  heard.  —  Per  Curiam  :  It  is  not  requisite 
where  the  order  is  made  by  two  justices;  otherwise,  if  it  had 
been  originally  made  at  Sessions. 

549.  Rexv.  Gleggy   M.  T.   7  G.  1.   8  Mod.  3 Gl^  was  by 

the  order  of  two  justices  adjudged  to  be  the  putativeiather  of 
three  bastard  children,  and  ordered  to  pay»  &c^  which  order  was 
confirmed  on  appeal  to  the  Sessions ;  and  both  the  orders  bein^ 
removed  into  the  King's  Bench,  it  was  insisted  in  G.'s  behali, 
that  the  order  made  by  the  two  justices  was  irregular,  because  it 
did  not  set  forth  that  G.  was  duly  summoned  to  appear  before 
them  ;  it  only  set  forth  that  he  had  notice  to  appear,  but  did  not 
show  for  what  cause,  and  therefore  was  not  a  regular  summons.— 
The  Court  was  of  opinion,  that  if  G.  was  not  iumwumed  to  appesTi 
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showing  for  what  cause,  they  might  quash  this  order ;  for  it  is  merely  lec  forth 
a^nst  the  law  of  England^  that  a  man  should  be  impeached  ^  ^  ^^ 
without  notice  to  make  his  defence,  and  all  inferior  jurisdictions  oS^m^^'c' 
ought  to  show  that  they  have  proceeded  according  to  that  power  |  g^^^  47^ 
which  they  have  by  law*  — The  Court  ordered,  that  the  parish  mnd/NMf. 
should  have  time  to  show  whether  G.  was  regularly  summoned  to 
appear  before  the  two  justices  who  made  the  order.  —  And  the 
order  was  afterwards  a£Eirmed. 

550.  Rexy.BuckaU,  M.  T.  SG.2.  1  Burr.  K.B.^l This  TTiejurtice. 

was  an  order  of  bastardy  made  by  two  justices  confirmed  by  an  ^^^^d^JJjTb- 
order  of  Sessions.  —  Strange  objected,  that  it  was  appointed  ^inje. 

that  an  attachment  should  go  against  the  defendant  for  having  Ld.RayiD.858. 
disobeyed  a  former  order,  and  he  submitted  that  the  Court  of  Ses- 
sions have  no  authority  to  issue  such  process. — Yates,  on  the 
other  side,  observed,  that  although  the  word  <<  attachias "  was  in 
the  orden  it  was  to  be  understood  no  more  than  a  common  capieur; 
but  admitting  that  it  was,  it  is  laid  down  in  Havokinis  Pleas  of  the 
Croxvrti  that  every  Court  of  Record  may  grant  an  attachment.  — 
The  Court,  however,  thought  this  was  a  good  objection  to  the 
order ;  and  it  was  accordingly  quashed. 

551.  Rex y.  Cotton,  T.  T.   6&7G.2.    lSes8.CatA19 An  TSLT**"^ 

information  was  moved  for  against  the  defendant,  who,  with  an-    *™JJ!^?|,^ 
other  justice,  made  an  order  of  bastardy  upon  one  F.,  without  sum-  ^  „^  ^„,l„  ^ 
moning  him  to  appear  before  them  to  make  his  defence.  Upon  ap-  filktioii  can  be 
peal  to  the  Sessions  he  was  acquitted,  and  put  to  great  expences;  made;  for  witb. 
which  it  was  insisted  was  contrary  to  natural  justice.  —  Mr.  Jus-  ?*J^"""?""' 
TiCE  Page  :  No  man  in  an  office  can  be  supposed  to  be  so  igno-  {~?  ?°_v^°** 
rant  as  not  to  know  it  is  against  natural  justice  to  convict  a  man  ^^ 
without  a  summons  :  the  examiniation  ought  to  be  so  made  that  See  Rex  v. 
the  truth  may  appear ;  and  this  must  be  by  examining  both  sides,  Clayton,  anu^ 
otherwise  it  is  partial.    The  scandal,  the  expence,  and  the  dis-  P^*  ^^* 
order  in  Mr.  F*%  family,  are  things  that  ought  to  be  considered : 

here  was  no  taking  by  warrant,  and  therefore  an  action  of  false 
imprisonment  would  not  lie  ;  and  this  is  the  only  method  that  can 
be  used  to  punish  the  justice.  — Mr.  Justice  Probyn  :  The  prin- 
cipal objection  about  a  summons  is  right  in  law  and  in  reason ; 
possibly  an  action  on  the  case  might  be  framed ;  there  may  pos- 
sibly have  been  only  an  error  in  judgment,  and  it  is  hard  to  grant 
an  information.  —  Mr.  Justice  Lee  :  If  this  was  strictly  a  con- 
viction, against  which  no  appeal  lies,  an  information  ought  to  be 
granted ;  but  the  matter  is  not  so  very  strong  in  the  case  of  orders. 
—  And  the  rule  was  discharged. 

55%  Rex  V.  Neal,  E.  T.  8  G.  2.  MSS.  —  Motion  in  the  King's  But  thetufn^ 
Bench  for  an  information  against  the  defendants,  two  justices  of  mom  may  be  by 
2>.,  for  making  an  order  on  one  N,  M.,  adjudging  him  to  be  the  *  t^^jutOce. 
putative  father  of  a  bastard  child  without  summoning  him,  and 
also  for  refusing  to  hear  his  witnesses.     On  showing  cause,  it  ap-  S.C.  Annalley*8 
peared  that  he  was  summoned  by  a  third  justice,  which  the  ^'  ^^^ 
Court  held  to  be  sufficient.  —  Lord  Hardwicke  C.  J.    If  the 
party,  beine  summoned,  will  not  attend  himself,  there  is  no  rea- 
son the  justices  should  hear  any  defence  made  for  him ;  for  if  that 
were  allowed,  no  offender  of  this  sort  would  appear ;  therefore 
the  justices,  in  this  case,  acted  right.    Aiid  it  is  but  as  tliis 
Court  does,  when  orders  of  bastardy  are  removed  hither ;  for  we 
never  allow  any  exceptions  to  be  taken  to  the  order,  unless  the 
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party  attend  in  person  (a),  that  the  doort  wamy  take  caie  of  hiaip 
and  make  him  indenmifj  the  parish,  if  the  crder  is  good. 
HieCoitrtwm  S5S.  Rexy.  ClMafh  M.  T.  ^G.S.  ST*  12.58.  — An  order 
intend  flie  partf  ^f  filiation  was  made  without  showing  that  the  tratatiwe  fttker  was 
^"d^SeoM^  summoned,  or  had,  in  fiu!t,  i^peared  before  the  two  magiiMtes. 
taiify  appnuT     '^  ^^  arg;ued  that  the  Coart  will  intend  that  he  was  soainioDed, 

as  nothing  appeared  to  the  contrarj;  and  the  case  of  RexY. 
^g$  W>  ^'  ^'  Austin  (c)s  Rex  v.  VenaUex  (d)j  Rex  ▼•  CoMer 
Navigation  (d^^  Rexw.  Guardians  ^  ChickeMierMj  and  Rexi. 
BuffK)ortk{g)y  were  cited.— Thb  Court  said,  tiie  f<Nwi  of  the 
order  would  have  been  better  if  it  had  followed  the  precedents, 
but  that  the  cases  cited  sanction  the  omission* 
Where aiingle  B&^  Ex  paHe  MaHin,  M.  T.  7  G.4.  6JS.4r  C.8a— A  writ 
wonum  hairing    of  habeas  ooTpus  had  been  granted  to  bring  up  die  body  of 

^ii^]Si  ^^  ^*  ^'^  ^'^^  *^^  confined  in  the  house  of  correction  at  P.  By 
^•^i^^^..  the  return  it  appeared  that  she  was  so  confined  pursuant  to  the 
mitted  by  one  followmg  warrant,  signed  by  one  justice  of  the  peace.  *'  Wheress 
jwtice  of  the  ''  infomiation  and  complaint  have  been  made  unto  me,  one  of  His 
peace  for  re-  «  Majesty's  justices,  &c.,  by  £.  G.,  clerk  to  the  guardians  of  the 
fiuin^toamwer  i<  poor  of  the  city  of  C,  that  Af.  A.  M.,  of  the  mrah  of  P.,  in  the 
t^o'lmM  te^  **  county  aforesaid,  single  woman,  hath  lately  been  ddi^ered  of  s 
f^^lier  of  «he  ^  bastard  child,  in  the  said  parish,  which  said  child  was  hkdy  to  be- 
diild :  HcM,  ^  come  diargeable  to  the  said  parish,  and  that  she  die  said  A#.  A.  M. 
tfcy^he  coat-  ^  had  refused,  and  ^  refuse  to  appear  before  one  of  Hb  Majesty's 
laabneat  waa      «  justices  of  the  peace  for  the  said  county,  to  be  examined  touching 

'^  the  father  of  the  said  child :  and  whereas  the  said  Af.  A*  A#.  haT- 
ing  appeared  before  me  pursuant  to  my  summons,  hath  shown  no 
cause  why  she  should  not  be  examined  touching  the  father  of 
**  the  said  bastard  child,  but  hath  refused  and  doth  reluse  to  be  so 
<<  examined,"  &c.  The  warrant  then  rec|uired  the  keeper  af  the 
house  of  correction  to  receive  M.  A.  M.  into  his  castody,  and  her 
safely  keep  until  she  should  submit  to  be  examined  touching  the 
father  of  the  said  child.  —  Abbott  C.  J.  I  am  of  opinion  thai  one 
justice  has  not  power  to  compel  this  woman  to  be  examined.  A 
power  to  that  effect  is  virtually  given  to  two  or  more  jusdces  by 
the  18  Elix.  c.  S. ;  but  the  question  is,  Whether  it  be  inddentally 
given  to  one  by  the  6  G.  2.  c.  31.  ?  It  was  thereby  enacted,  *'  That 
**  if  any  single  woman  shall  be  delivered  of  a  bastard  child  whidi 
'<  shall  be  chargeable,  or  likely  to  become  chargeable  to  any 
<<  parish,  and  shdl  in  an  examination  to  be  taken  in  writii^  upon 
^  oadi  before  any  one  or  more  justice  or  justices  of  the  peace  of 
^*  any  county,  &c.  charge  (t.  e.  if  the  woman  shall  cdbarge,)  any 
**  person  with  having  gotten  her  with  child,  the  jostice  or  justices 
<'  may  cause  him  to  be  apprehended/'  It  is  not  necessary  to  infer 
from  that  enactment,  that  one  justice  has  power  to  compel  tJic 
woman  to  be  examined,  for  that  power  was  already  given  to  two 
justices,  and  although  one  justice  may  act  if  the  woman  comes 
before  him  and  charges  any  person  with  being  the  father  of  her 
child,  that  is  very  different  from  compelling  her  to  answer  inter* 
rogatories,  and  so  to  make  such  a  charge.  Nor  does  the  proviso 
in  the  fourth  section  remove  the  difficulty.  That  is  a  negative,  and 

ia)  Sed  vide  aiUct  R.  v,  Upton  Gray,  (d)  1  Stra.  630.  1  Ld.  Ray.  H05. 

and;M>ii,  R.  ».  Price,  and  R.  r.  Gibson.  [e)  3  T..R.  496. 

(b)  Pott,  pi.  610.  (g)  2  T.  R,  666. 

(c)  8  Mod.  909. 
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if  an  tffimiaUve  was  intended  to  be  implied,  then  at  all  events  the 

justice  should  have  stated  on  the  face  of  Uie  warrant  that  a  month 

had  elapsed  from  the  delivery  of  the  woman  before  she  was  sent  •• 

for  in  order  to  be  examined.  —  She  must  therefore  be  discharged. 

VII.  The  Bond  of  Indemnity  and  Security • 

555.  Rex  v.   Chqffeyy    E.  T.  2  Ann.   Ld.  Raym.  858.  —  An  The  jmtkti 
order  was  made  by  two  justices  of  fV.  against  the  defendant  for  ciniiot  compel 
being  the  putative  father  of  a  bastard  child.    An  objection  was  £l^|^!IL 
taken  that  it  ordered  the  defendant  to  give  security  for  payment  Mcurity  u^ 
of  the  sum  by  them  imposed  for  the  maintenance  of  the  child,  he  has  nuKle  de- 
when  it  did  not  appear  that  the  defendant  had  disobeyed  the  &ult.  S.  C. 
order  in  point  of  payment;  and  by  18  Eliz*  c.S.  an  order  for  3Sdk.e& 
security  cannot  be  made  till  after  contempt ;  and  for  this  reason 

the  order,  as  to  this  part  of  it,  was  quashecL 

556.  HuUand  y.  Malkin,    T.  T.    33&34G.2.   2  fF«b.l26.-—  AboodpTen 
Debt  upon  bond.     The  defendants  craved  oyier  of  the  condition,  ^t^Mrdpermm 
which  was,  that  if  they  should  indemnify  the  plaintiff,  &c.  as  to  a  "J^^JV^V^^ 
bastard  child,  then  the  obligation  to  be  void,  otherwise,  &c. ;  and  bMbudcUMUto 
then  they  pleaded  that  the  child  was  an  infant  in  the  arms  of  its  gn^,  ||i,||  f^^i^i 
mother,  and  that  while  the  child  and  mother  were  with  them  (which  all  charges  te- 
was  four  days),  they  took  care  of  it,  and  provided  for  it  every  spcetingsuch 
thing ;  but  that  the  mother  had  taken  away  the  child  from  them,  ^^>  ^!^'^^ 
and  that  the  child  had  not  since  been  delivered  to  them  by  plain-  rJber^l^adled 
tiff:  et  hoc,  &c.    The  plaintiff  replied,  that  it  was  true  that  the  upon  by  die 
child  was  carried  away  by  the  mother,  who  for  some  time  pro-  pariah  to  maiiN 
vided  for  it ;  but  for  replication  said,  that  it  afterwards  became  <ua  the  child, 
chargeable  to  the  parish,  and  that  be  the  plaintiff  had  been  obliged  j^^^^'^  ^'^ 
to  pay  such  charges  to  the  parish,  whereby  he  was  damnified :  j^^^^ 
Et  hoc,  &C.     The  defendant  rejoined,  that  the  child  was  an  infant  and  them^ar 
under  seven  years  of  age,  and  in  the  keeping  of  the  mother,  and  took  it  ftom 
that  it  was  not  in  their  power  to  take  it  from  her  and  keep  it,  so  as  t>>e  can  and 

to  indemnify  the  plaintiff.  To  this  the  plaintiff  demurred.  —  The  ^'"*®^*'^ 
case  was  this :  A.  P.  having  charged  the  plaintiff  with  being  the  ^^' 
father  of  a  bastard  child,  he  was  obliged  to  give  bond  to  indemnify 
the  parish  ;  but  in  order  to  get  rid  of  the  child,  and  to  be  clear  of 
the  parish,  he  paid  tha  defendants  14/.,  in  consideration  whereof 
they  entered  into  the  said  bond  to  indemnify  the  plaintiff  against 
all  damages,  charges,  &c.  which  he  might  be  liable  and  put  to  on 
account  of  the  said  child.  —  Upon  arguing  this  case  the  wholb 
Court  were  clearly  of  opinion  that  the  plea  was  bad.  They  said, 
this  was  a  general  bond  to  indemnify  the  plaintiff  as  to  the  child 
against  all  Uie  world ;  and  they  can  plead  nothing  but  one  of  these 
two  things,  either  that  the  plaintiff  hath  not  been  damnified,  or 
(in  excuse)  if  he  has  been  damnified,  that  he  himself  was  the  occa- 
sion thereof,  neither  of  which  they  had  done ;  the  mother's  taking 
away  the  child  is  no  excuse  at  all.  Moreover,  they  said,  tlie  repli- 
cation had  shown  how  the  plaintiff  was  damnified ;  and  the  rejoin- 
der in  effect  had  admitted  it,  because  it  had  not  denied  it.  And 
they  said,  we  need  not  in  this  case  say,  whether  the  father  or  the 
mother  hath  a  right  to  have  the  child  while  under  seven  years  of 
aee,  because  the  defendants  have  bound  themselves  to  keep  the 
pmintiff  harmless  against  all  the  world.  They  have  confessed  in 
their  plea  that  they  had  the  child  in  their  keeping,  and  why  did 
they  let  the  mother  carry  i(  aw^y  ?  it  was  the  defendants'  own 
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fault,  aod  cannot  excuae  them  to  the  plaintiff'.'- Judgment  far  the 

plainti£— M  J3.Thk  Chibf  Justice  said,  he  would  give  no  opinion 

••  whether  the  father  has  any  power  oifer  a  child  who  is  nuUhuJUius  .- 

Grotiut  says  truly,  that  the  mother  is  the  only  certain  pflrent ;  and 
an  order  of  justices  to  remove  the  mother  always  removes  the  child. 
TTiewfcolepe.  557.  Branswin  v.  Penvt,  E.  T.  18  G.3.  2Bl.Rep.  119a  — 
na^  of  m  bai-  Grose  moved  for  leave  to  pay  40/.  (being  the  whole  penalty  of  a 
~^^^^'^^'  bond  to  indemnify  a  parish  against  a  b^tard  child)  into  Court, 
coSu  ^i^^  costs.     This  was  permitted  (even  where  the  penalty  was  to 

be  relieved  against)  in  the  Courts  of  Law,  before  the  statute  of  the 
4t&6Ann.  Irelafid*B  case,  6  Mod.  101.  —  Walker  showed  for 
cause,  that  this  was  an  action  for  a  single  breach  of  the  bond,  on 
which  we  are  entitled  to  recover ;  afler  which  the  penalty  shall  still 
remain  in  full  force  to  answer  subsequent  breach€»i,  as  they  may 
arise  in  infinitum*  —  Sed  non  allocatur  :■  and  by  Db  Gbbt  C.  J. 
This  is  really  so  plain  a  case,  that  one  knows  not  what  to  say  to 
make  it  clearer.     The  bond  ascertains  the  damage  by  consent  of 
both  parties.     If,  therefore,  the  defendant  pays  the  phuntiif  the 
whole  stated  damages,   what   can  he  desire  more?  —  Gould, 
Blackstone,  and  Nares  Js.  of  the  same  opinion*  —  Rule  abso- 
lute. 
In  debt  upon  a       558.  Kirk  v.  Strickland,  M.  T.  21  G.  S.  Dow.  449.  —  Motion, 
bond  condij       for  rule  to  show  cause,  why  the  defendant  anould  not  be  dis- 
timd^Bn      charged  upon  filing  common  bail.     The  action  was  debt  upon 
^mtte^ii^-   bond  conditioned  for  the  indemnification  of  a  parish  against  a  bas- 
dant  ought  not    ^^  child.     The  penalty  in  the  bond  was  50/.,  and  the  plaintiff,  in 
40  be  held  to       his  affidavit  for  holding  the  defendant  to  bail,  had  sworn  that  he 
bail  for  the  pe-   was  justly  indebted  to  him  in  that  sum ;  but  the  defendant,  in  the 
r^^^"^  ^°'y    affidavit  on  which  this  motion  was  grounded,  swore  that  mily  5^ 
rfthe  £a^m     •"**  *®"™®  ^^  shillings  were  really  due  —  Thb  Court  said,  the 
incurred.  conduct  of  the  plaintiff  was  altogether  unjustifiable,  and  that  be 

was  liable  to  an  action.     That,  in  the  case  of  a  bond  con^Uoned 
for  the  performance  of  a  promise  of  marriage,  and  in  son^e  other 
insunces,  the  penalty  is  the  real  debt ;  but,  in  other  cases,  the  bail 
could  only  be  taken  for  the  sum  to  which  the  plaintiff*  would  be 
entitled  in  damages  for  the  breach  of  the  condition.  At  first,  how- 
ever, they  seemed  to  think  they  could  not  relieve  the  defendant 
upon  this  summary  application,  it  having  been  an  uniform  rule  not 
to  go  into  the  merits  upon  such  a  motion,  but  to  take  the  matter 
as  it  stood  upon  the  affidavit  to  hold  to  bail ;  but,  at  last,  they 
granted  the  rule,  declarmg  that  they  were  persuaded  the  plaintiff 
would  not  venture  to  show  cause  against  it. 
If  the  putative        559.  Dickenson  v.  Broum,  N.  P.  M.  T.  85  G.8.  Peaie,  N.  P.  2S4. 
fiuher  of  a  has-   —  The  plaintiff  was  apprehended  under  a  warrant  of  bastardy,  and 
dranS^be^pal  ^®"'  '^  ^^®  vestry,  where  he  agreed  to  give  a  bond  of  indemnitf 
risb,  tl^  mi^  ^>^^  ^^<^  sureties ;  but  one  of  the  sureties  not  executmg  the  bond,  be 
demand  any  $e-  was  again  apprehended  under  the  same  warrant.— Lobo  Kenton: 
cvn/y  they  think  The  warrant  was  not  in  this  case  fully  executed ;  the  parish  offi* 
proper.  ^^^  y^^^  ^  P^ght  to  have  any  security  they  required,  if  the  business 

was  settled  in  that  way.     This  was  no  hardship  on  the  plaintiff; 
for  he  was  not  obliged  to  enter  into  any  such  security^  but  might 
enter  into  a  recognizance  to  appear  at  Sessions,  and  abide  sucb 
order  as  they  should  make. 
Ttie  tutute  560.  Cole  v.  Govoer,  H.  T.  45  G.  S.  6  Eoily  1  ia— The  plaintift 

6G.9.  C.S1.      declared  on  a  promissory  note  made  by  defendanta»  whereby  they 
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promised  two  months  after  date  to  pay  to  the  plaintifls,  by  ^ke  otdj  authoriscB 
names  and  additions  of  Messrs.  CoU^  ifc.  the  ehurchwardem  and  P"^  officen 
overseers  of  the  poor  o£  the  parish  of  P.,  or  order,  61.  The  defend^  J?  ukesecurity 
ants  pleaded  non  assumpsH  as  to  all  but  5/.»  and  a  tender  of  that  bVroft^^r!! 
sum.    At  the  trial  before  Grose  a  verdict  was  found  for  the  defend-  bMtanl  diild  to 
^nts  on  the  plea  of  tender,  and  for  the  plaintifis  on  the  general  imdemn^ibit 
issue  with  20».  dami^es ;  subject  to  the  opinion  of  the  Court  on  p«riah ;  and 
the  following  case:  On  the  22d  of  January  1803,  one  M.  T.,  a  S!^^?^!?^ 
single  woman,  swore  a  bastard  child  (of  which  she  was  then  preg-  a'SoolSiw" 
nant)  to  G.,  one  of  the  defendants,  who  was  apprehended  under  a  note  abiolute 
warrant  in  that  behalf  on  the  7th  of  April  following.     Shortly  for  m  sum  cer- 
afler  his  arrest,  and  before  he  had  been  carried  before  any  magis-  ^n»  ^  which 
Irate,  he  offered  to  compromise  the  affair  with  the  parish,  and  to  ^f"*  T**  *  P'** 
pay  the  parish  officers  2(y.  if  they  would  give  him  time  ;  and  tliey  J^S  wm  m 
agreed  to  take  the  20/.  by  instalments  secured  by  a  sufficient  per-  the  amount  of 
son.     G.  was  thereupon  released  out  of  custody  at  his  request,  the  charge  actu- 
that  he  might  find  such  surety ;  promising  to  meet  the  parish  offi<*  ^lly  sustained 
cers  and  settle  the  business  next  day ;   and  he  nccoraingly  met  ^^^^  **'?*'* 
them  on  the  8th  of  A^ril,  together  with  the  other  defendant  P.,  JIJ^  fo^nd  for 
whom  G.  offered  as  his  surety ;  when  it  was  finally  agreed  between  the  defendant: 
all  the  parties  that  the  20/.  should  be  paid  by  three  instalments,  to  Held,  Uutt  the 
be  secured  by  three  joint  promissory  notes  of  the  defendants,  to  pla>"tiffs  could 
bear  date  respectively  the  8th  of  April.   The  first  (whereon  the  pre-  y^^iT!^^*' 
sent  action  is  brought)  at  two  months  after  date  for  &. ;  the  second  ^  x^^^^ 
at  twelve  months  for  11. ;  the  third  at  twenty-four  months  for  11. 
The  three  notes  were  accordingly  prepared  by  P.,  who  also  pre- 
pared the  memorandum  af^er  mentioned.    Before  the  notes  and 
the  memorandum  were  signed,  P.  (in  the  presence  and  hearing  of 
G.)  asked  the  parish-officers  whether  they  expected  that  the  notes 
should  be  paid  in  case  the  child  died ;  who  answered,  that  with- 
out a  doubt  it  would  be  expected  that  the  money  should  be  paid 
in  all  events.    Whereupon  the  defendants  signed  the  promissory 
notes,  and  delivered  them  to  the  plaintiff,  and  he  signed  the  fol- 
lowing memorandum  on  the  part  of  the  parish,  and  delivered  it 
over  to  G. ;  which  memoranaum,  dated  8th  April  180S,  stated  (in 
substance)  that  <*  Whereas  M.  T.f  had  by  her  voluntary  examin- 
ation taken  in  writing  upon  oath  before  E,  7".,  a  magistrate  of 
the  county,  declared  herself  to  be  with  child,  which  was  likely 
to  be  bom  a  bastard,  and  to  be  chargeable  to  the  parish  of  P., 
^<  and  had  charged  fV,  G.  with  being  dbe  father,  &c.  And  where- 
**  as  the  said  IV.  G.  and  J.  P.  had  given  to  the  parish-officers  their 
**  joint  notes  of  hand  for  the  payment  of  3(W.  by  instalments,  to 
**  mdemnify  the  parish  from  the  costs  and  charges  of  maintaining 
**  and  providing  for  the  child,  of  which  M.  1 .  was  so  enceinte. 
**  Therefore  he,  C,  one  of  the  churchwardens,  &c.  on  behalf  of 
^*  himself  and  the  rest  of  the  inhabitants  of  the  parish,  did  thereby 
**  undertake  and  agree  to  provide  for  and  maintain  such  child,  &c. 
**  and  to  indemnify  fV.  G.  from  maintaining  the  same,  and  aU 
^^  costs,  charges,  and  expences  which  he  might  sustain  on  account 
**  thereof."    The  first  note  became  due  on  the  11th  of  June  180S» 
and  on  the  17th  M.  T.  the  pauper  was  delivered  of  a  still-born 
bastard  child  in  the  parish  of  P.     And  the  defendants  being  called 
upon  to  discharge  their  first  note,  tendered  51.  in  part  payment  of 
It,  but  refused  to  pay  the  remaining  20i.,  urging  that  5/.  was  the 
/uH  extent  to  which  the  parish  had  been  damnified.    The  defend- 
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ants  at  the  trial  proved  their  plea  of  tender  of  the  SL ;  and  the 
plaintifis  did  not  make  out  in  evidence  that  the  parish  had  been 
damnified  to  above  the  amount  of  51^  but,  on  the  contrary,  that 
they  had  only  expended  3/.  14«.  by  reason  of  the  premises.  The 
question  for  the  opinion  of  the  Court  was,  Whether  the  plttntifis 
were  entitled  to  recover  ?  —  Lord  Ellenborouoh  C.  J.  I  am  of 
opinion  that  the  plaintiffs  are  not  entitled  to  recover  beyond  the 
sum  paid  into  Court,  whether  considering  the  contract  as  void 
upon  principles  of  public  policy,  or  considering  it  with  relation  to 
the  individuals  with  whom  it  was  made,  as  a  contract  for  gain  or 
loss  by  persons  clothed  with  a  public  trust  upon  the  subject-mat- 
ter of  their  trust,  and  giving  them  an  interest  in  the  roal-executioo 
of  it.  It  is  a  shocking  consideration,  that  by  means  of  such  a 
security  as  this  the  parish-officers,  who  have  a  public  duty  im- 
posed upon  them  to  take  care  that  the  father  shall  make  a  proper 
provision  for  the  maintenance  of  the  child,  acquire  an  interest  that 
the  child  should  live  as  short  a  time  as  possible.  In  the  case  even  of 
a  private  trustee  the  Court  of  Chancery  will  not  permit  him  to  be- 
come a  purchaser  of  an  estate  which  he  is  entrusted  to  sell,  because 
it  gives  him  an  interest  to  lessen  the  purchase-money.  CoDsider- 
ins  the  security  as  given  to  tlie  parish-officers  only  in  their  mdi- 
vidual  capacity,  it  is  giving  them  a  temptation  to  deal  with  neg- 
ligence at  least  in  that  most  important  trust,  the  care  of  children 
of  tender  age,  which  is  committed  to  them.  But  if  made  to  them 
in  their  representative  character,  and  the  pariah  were  t^  recnve 
the  benefit  of  the  money  when  recovered,  which  vraa  the  manifest 
intention  of  the  parties,  it  is  placing  parish  officers  in  a  situation 
which  the  legislature  did  not  mean  to  ao,  and  which  public  policy 
forbids.  The  law  did  not  mean  to  make  this  a  matter  of  specula- 
tion of  loss  or  gain  to  the  parish  :  it  has  said  that  the  security  shaU 
be  given  to  them  in  order  to  indemnify  the  pariah.  1  therefore 
consider  the  law  as  having  spoken  upon  the  subject ;  and  it  having 
said  that  the  security  shdl  be  taken  for  an  indemniiyt  it  has  ex- 
cluded every  other  consideration.  The  parish-officers  are  not  to 
speculate,  but  to  take  the  security  as  a  matter  of  public  duty  in 
the  form  prescribed  by  the  act :  and  taking  it  in  the  fivn  they 
have  done  is  contrary  both  to  the  direct  letter  and  to  ti»  general 
policy  of  the  law.  — •  Gross  J.  There  are  two  ways  of  considering 
this  security,  the  one  legal,  the  other  illegal.  'Die  legal  way  of 
considering  it  is  in  conformity  to  the  directions  of  the  act  of  G.2. 
as  a  note  o\^ indemnityy  and  as  such  it  would  be  proper  and  legal; 
but  in  Uiat  view  of  it  the  tender  made  was  more  than  enough  to 
cover  the  expences  incurred.  In  the  other  mode  of  constdering 
it  as  a  security  for  a  certain  sura  payable  at  all  events,  it  is  ill^. 
The  persons  to  whom  it  was  given  are  the  parish-officers,  upon 
whom  a  dut^  is  thrown  by  law,  and  authority  given  to  them  to  take 
security  for  mdemnifying  the  parish  against  the  charge  of  maintain- 
ing bastard  children.  They  cannot,  therefore,  convot  a  power 
given  them  for  the  mere  purpose  of  indemnity  into  a  matter  of  bar- 
gain and  speculation  upon  the  life  and  death  of  the  child,  thereby 
making  it  the  interest  of  the  parish  to  get  rid  of  the  child  as  soon  u 
possible.  And  though  nothing  of  that  sort  appear  in.  the  caaeiiefore 
the  Court,  o^et  out  of  court  such  things  have  been  heard  of,  and  it  if 
obvious  that  they  may  happen.  It  is,  however,  enough  to  say,  thst 
the  Uking  of  an  absolute  security  is  against  the  policy  of  the  lav, 
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which  meant  only  to  secure  an  indemnity  to  the  parish.  Parish- 
officers  ought  to  pursue  the  statute,  and  not  to  lay  a  wager  in 
eflPect  on  the  continuance  of  the  child's  life.  The  practice  leads 
to  public  inconvenience,  and  is  contrary  to  their  duty.  The  power 
given  them  by  the  statute  may  in  this  manner  be  converted  into  an 
engine  of  oppression,  by  their  enforcing  the  security  taken  for  the 
whole  sum  before  the  whole  expence  has  been  incurred  by  the 
parish.  —  Lawrence  J.  I  agree  with  the  rest  of  the  Court  upon 
the  construction  of  the  statute*  though  I  confess  I  have  had  some 
doubt  upon  the  inexpediency  of  the  practice  which  has  prevailed ; 
for  it  may  often  happen  that'  the  putative  father  may  be  able  to 
procure  friends  to  enter  into  security  for  him  to  a  certain  amount, 
who  would  not  undertake  to  indemnify  the  parish  to  an  indefinite 
extent :  and  they  may  thus  be  left  without  any  other  security  than 
the  precarious  future  responsibility  of  the  putative  father  himself. 
The  statute,  however,  certainly  meant  merely  to  indemnify  the 
parish,  and  not  to  create  a  speculation  of  loss  or  profit  to  them 
upon  the  life  or  death  of  the  child,  and  the  parish-officers  should  . 
have  no  temptation  to  be  careless  in  the  execution  of  their  trust. 
And  it  must  be  admitted  that  they  will  not  have  the  same  interest 
to  take  care  of  the  child,  for  whose  maintenance  they  have  re- 
ceived security  for  a  sum  certain,  as  if  it  were  taken  only  for  their 
indemnity.  Upon  the  whole,  therefore,  weighing  the  inconveni- 
encies  on  either  side,  it  is  better  to  abide  by  the  strict  letter  of  the 
statute.  —  Le  Blanc  J.  I  agree  with  my  brothers  upon  the  ground 
of  public  policy.  The  legislature  have  marked  out  to  the  parish- 
officers  what  hne  they  are  to  pursue  in  taking  the  requirea  secu- 
rity, and  their  duty  towards  the  children.  The  parish-officers  are 
to  call  upon  the  father  to  give  security  for  indemnifying  the  parish 
against  the  charge  of  maintaining  the  child,  whom  they  are  bound 
to  see  provided  for  and  taken  care  of:  and  the  father  is  to  be  com- 
mitted if  he  do  not  give  such  security,  or  enter  into  recognizance 
to  appear  at  the  next  Quarter  Sessions  and  abide  their  order.  It 
is  said  that  the  father  might  enter  into  such  a  contract  with  any 
individual ;  but  we  must  distinguish  this  from  a  contract  with  pn- 
vate  individuals:  it  is  a  contract  with  these  plaintiffs  as  parish 
officers,  and  must,  therefore,  be  construed  with  reference  to  the 
statute,  which  directs  the  security  to  be  taken  ;  the  object  of  which 
was  the  indemnity  of  the  parishioners  against  the  burthen  of  main- 
taining the  child.  Now  that  object  cannot  be  attained  by  taking 
an  absolute  security  in  the  first  instance,  so  well  as  by  taking  it  as 
an  indemnity:  for  if  the  money  be  received  immediately,  the 
benefit  is  to  those  persons  only  who  are  then  living  in  the  parisUt 
while  the  burthen  may  be  thrown  on  future  parishioners.  Whereas 
the  act  meant  that  those  who  were  to  bear  the  burthen  should  have 
the  benefit  of  the  indemnity.  Besides  which,  by  taking  an  abso- 
lute security,  a  temptation  is  holden  out  to  the  parish-officers  to 
neglect  their  duty.  On  these  grounds  I  agree  that  the  postea 
should  be  delivered  to  the  defendants.  —  Posiea  to  the  defend- 
ants. 

561.  Middleham  v.  BMerbjf,  E.  T.  53  G.3.  \  M.  S^  S.  310.  —  Where  the  pu- 
Debt  on  bond.     The  declaration  set  forth  the  condition  of  the  tative  father  of 
bond,  which  was  for  payment  by  the  defendant  to  the  plaintiff,  abastwdchUd 
then  overseer^  and  to  tne' overseer  for  the  time  being,  of  the  town-  S^^^^^Jp' 
ship  of  Shadwellf  in  the  parish  of  Thorner^  in  the  county  of  Yarkf  uq^  ^  eom- 
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pulsion  of  fltau  of  the  sum  of  1/.  19f.  every  three  months,  for  so  long  at  mnd  liotil 

6G.8.  c.si.  a  certain  bastard-child  (of  which  the  defendant  was  recited  to  be 

to  the  V^^'  the  putative  father,)  should  be  deemed  capable  of  providing  for 

Uon^fOTtbe'  herself.      The  breach  assigned  was  in  not  paying,  &c.  to  the 

payment  of  a  plaintiff,  or  the  overseer  for  the  time  being,  according  to  the 

Rum  certain  terms  of  the  condition,  although  the  said  child  was  still  living,  and 

every  three  not  capable  or  deemed  capable  of  providing  for  herself.  —  Lord 

5J°"*i?iJ*".!'^  1 J  Ellenborough  C.  J.  If  a  duty  be  imposed  by  statute,  tlie  parties 

the  child  should      ,  ,,    ,  ^  •^^-.urj-.Jl-.  ^i        vil   •-- 

be  deemed  ca«  "^"^  °'^  called  Upon  to  execute  that  duty  must  comply  with  its 
pable  ofprovid-  provisions ;  and,  therefore,  if  the  defendant  had  been  apprehended 
ing  for  herself:  under  the  Statute,  and  had  given  this  bond  in  order  to  relieve  him- 
Held,  that  such  g^lf  from  commitment,  there  might  have  been  much  weight  in  the 
andtfie**  ndT^  argument ;  but  the  argument  does  not  apply  where  the  parties  are 
tioo  sufficienJy  ^^^  acting  under  the  statute.  This  does  not  appear  to  be  any 
certain.  thing  more  than  a  voluntary  obligation  entered  into  by  the  defend- 

ant, with  the  object  of  providing  for  the  maintenance  of  his  child, 
and  if  we  do  not  find  that  it  is  contrary  to  the  general  policy  of  the 
(a)Ante,pl.560,  law,  which  was  the  case  of  Cole  v.  Govoer(a)f  1  see  oo  reason  why 

it  should  not  have  effect.    The  defendant  still  remains  liable  to 
indemnify  the  parish.    Then,  looking  to  the  obligation,  it  amounts 
to  this,  tnat  the  putative  fatlier  of  an  illegitimate  child  is  wilting  to 
pay  to  the  parisn-officers  a  reasonable  sum  every  three  months, 
until  his  child  is  deemed  capable  of  providing  for  hersdf.    I  see 
nothing  in  this  against  general  policy,  and  I  have  before  said  it 
does  not  seem  to  me  to  be  a  case  within  the  statute.    Then  the 
words  <<  deemed  capable''  must  be  intended  to  mean  until  she 
shall  be  so  deemed  by  a  jury,  which  is  sufficiently  certain.— > Lb 
Blanc  J.  If  the  party  is  brought  before  a  magistrate,  then  the 
statute  directs  what  shall  be  done,  but  here  the  party  acts  without 
any  compulsion.  —  Per  Curiam  :  Judgment  for  the  plainli^ 
The  obligee  m        562.    Overseers  of  St  Martin-in-the-Fields  v.  Warrem^  Em  T. 
abastardy-bond  58 G. 3.  IB.SfA.  4f9l.  ^  Debt  on  bond,  dated  6th  of  July  1812. 
after  the  bond     piea,  that  defendant  became  bankrQpt  on  the  28th  of  iVooem^ 
feltedH^m      ^^*5,  and  that  the  cause  of  action  aecrued  before  he  so  became 
bankrupt  and^    bankrupt,  on  which  issue  was  joined.     The  cause  came  on  to  be 
obtained  his        tried  before  Mr.  Justice  Ba^lei/t  when  a  verdict  was  found  for  the 
c«rti6cate :         plaintiffs,  and  the  damages  were  by  the  jury  assessed  at  the  sun 
"^'•i'  *«'****     ^^  ^^-  ^^*»  subject  to  the  opinion  of  the  Court  on  the  following 
wcrfntt  th^re.   ^^®  •  '^''®  ^^"^  "^^  executed  by  the  defendant  in  the  penal  san 
by  precluded  "   ^^  ^^'  subject  to  a  certain  condition,  whereby,  af\er  reciting  that 
iW>m  recovering   Ursula  Laddy  single  woman,  did,  in  an  examination,  taken  in  wri^ 
upon  the  bond    ing,  upon  oath,  before  R.  B.  Esq.,  one  of  His  Majesty's  justiccf 
further  expen-    of  the  peace,  &c.,  acting,  &c.,  declare  that  she  was  on  the  18tb 
•^""uenrto     ^^*  ^^^  ^'\"^"  '^'  delivered  in  the  Bayswiter  hospital  (licensed  for 
the  bankruptcy.  ^\^^  reception  of  pregnant  women,)  of  a  male  bastard-child»  bap- 

tizcd  William,  yet  living,  and  then  chargeable  to  the  said  parish 
of  St,  M.,  and  that  the  therein-mentioned  «/.  JL,  was  the  true  and 
only  father  thereof,  and  no  man  else,  and  that  the  aforesaid  then 
churchwardens  and  overseers  of  the  poor  had  requested  security 
to  indemnify  their  said  parish  of  and  from  the  maintenance  and 
provision  of  the  said  male  bastard-child,  and  that  the  thereiB- 
mentioned  J.  L.  and  the  said  defendant  and  F,  W.  B.  had  under- 
taken to  be  security,  and  to  save  harmless  and  keep  indemnified 
the  said  parish  of  and  from  the  maintenance  and  provision  of  the  wM 
child,  and  had  requested  and  desired  the  said  then  churchwardeiift 

13 


Sect.  7.].       bond  of  indemnity  and  sicu&itt.  4gy 

and  overseers  of  the  poor  to  accept  and  take  their  bond  for  the 
performance  thereof.  It  was  declared  that  if  the  said  «/.  L.  and 
the  said  defendant  and  F*  W.  J?.,  or  either  of  them,  their  or  either 
of  their  heirs,  executors,  and  administrators,  did  and  should  from 
time  to  time,  and  at  all  times  thereafter,  well  and  sufficiently  save, 
defend,  and  keep  harmless  and  indemnified  the  said  then  cnurch- 
wardens,  &c.,  and  their  successors  the  churchwardens,  &c.  for  the 
time  being,  as  also  all  other  the  inhabitants  of  the  said  parish  from 
and  against  all  and  all  manner  of  costs,  charges,  taxes,  rates, 
assessments,  and  expences  whatsoever,  which  they,  either,  or  any 
of  them  should  or  might  happen  to  bear,  pay,  sustain,  or  be  put 
unto,  for  or  by  reason  or  means  or  on  account  of  the  maintenance 
and  provision  of  the  said  child,  and  of  and  from  all  actions,  &c« 
touching  or  concerning  the  same,  then  the  said  obli^tion  should 
be  void,  &c.  The  defendant  proved  that  a  commission  of  bank- 
ruptcy issued  against  him  on  toe  28th  of  November  1815,  and  that 
the  bond  had  been  forfeited,  and  the  condition  of  the  bond  had 
been  broken  before  that  time,  and  that  his  certificate  was  allowed 
on  the  23d  of  February  1816.  It  was  proved  by  the  plaintiflfe  that 
thev  had  expended  the  sum  of  14f/.  16«.  in  the  maintenance  of  the 
child  in  question,  from  the  said  28th  of  November  1815  to  the  5th 
of  Afoy  1817.  The  question  for  the  opinion  of  the  Court  is. 
Whether  this  ground  of  action  is  barred  by  the  bankruptcy  and 
certificate  of  the  defendant  ?  If  the  Court  shall  be  of  opinion  that 
the  plaintiffs  are  entitled  to  recover,  the  verdict  is  to  stand;  other- 
wise a  nonsuit  is  to  be  entered  for  the  defendant.  —  Lord  Ellen- 
BORouoH  C.  J.  This  was  a  debt  upon  a  contingency,  and  one  too 
in  its  nature  wholly  incapable  of  valuation,  and  therefore,  in  my 
opinion,  not  provable  under  the  commission.  The  case  of  an  an- 
nuity is  an  exception  to  the  general  rule;  there,  indeed,  the  courts 
have  omitted  the  amount  of  the  contingent  debt  to  be  valued  and 
proved;  but  there  you  only  estimate  the  duration  of  life:  here  the 
expences  for  which  the  party  is  liable  may  vary  in  consequence 
of  the  sickness  of  the  child.  The  contingency  here  is  not  only 
the  duration  of  life,  but  on  the  continuance  of  health ;  it  is  sub- 
jected to  every  accident  of  human  life,  and.  is  a  most  precarious 
and  uncertain  event  possible ;  how  then  could  its  value  be  esti- 
mated, so  as  to  be  proved  under  the  commission  ?  In  Qoddard  v. 
Vander  Heyden  (a)  Lord  C.  J.  De  Grey  says,  that  debts  payable  («)  s  WUm>d, 
on  a  contingency,  which  may  possibly  never  happen,  cannot  be  ^^ 
proved  under  a  commission  of  bankruptcy.  But  mdependently  of 
this,  I  think  that  there  is  considerable  weight  out  of  the  argument 
raised  out  of  Cole  v.  Gower*  (b)  The  permitting  of  this  debt  to  be  (6)^iUe,pL5eo. 
proved  under  the  commission  would  certainly  have  a  tendency  to 
corrupt  the  parish-officers,  inasmuch  as  it  would  give  them  an 
interest  in  the  abridgment  of  the  life  of  the  illegitimate  child  com- 
mitted to  their  care.  It  is  said  that  that  case  has  been  shaken 
by  a  late  decision  in  the  Court  of  Common  Pleas.  I  shall, 
however,  require  much  argument  to  convince  me  that  that  case 
has  been  well  decided.  At  present  I  adhere  to  the  opinion  I 
expressed  in  Cole  v.  Gower. — bATiiST  J.  I  am  of  the  same  opinion 
on  both  grounds.  There  is  much  subtlety  in  considering  the  pe» 
nalty  as  the  debt,  where  the  bond  is  forfeited ;  but  in  those  cases 
you  prove  only  the  real  value  of  the  debt,  and  there  is  no  case 
where  the  proof  of  a  debt,  perfectly  uncertain  in  its  value,  has 
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been  admitted.  Tliis  is  a  debt  wholly  incapable  of  ▼aloation ;  its 
amount  depends  on  the  life  of  the  child,  the  continuance  of  ita 
hedth,  and  the  ability  of  the  father  to  maintain  it.  On  the  other 
ground  of  public  policy,  I  think  that  this  debt  could  not  be  proved 
under  the  commission :  we  are  to  look  at  the  statute ;  it  permits  a 
bond  to  be  taken  for  the  purpose  of  indemnifying  the  parish.  The 
payment  of  a  gross  sum,  however,  is  not  an  indemnity,  and  the 
hazard  pointed  out  by  Lord  EUenborough  immediately  occurs, 
that  in  such  cases  it  becomes  the  interest  of  the  parish-officers  to 
be  negligent  of  the  child.  As  to  the  case  cited  from  the  Common 
Fleas,  I  doubt  its  authority  as  far  as  it  in  any  respect  impugns  the 
doctrine  laid  down  by  the  Court  in  Cole  v.  Gamer*  —  Abbott  J.  1 
am  clearly  of  opinion  on  the  first  ground,  that  the  debt,  which  it 
was  impossible  to  value,  could  not  be  proved  under  the  commis- 
sion. On  the  second  ground,  I  fully  accede  to  the  doctrine  laid 
down  by  this  Court  in  the  case  of  Cole  v.  Gotoer. — Holrotd  J.  I 
am  of  the  same  opinion,  that  this  debt  could  not  be  proved.  The 
only  thing  provable  under  the  commission,  where  the  penalty  is 
considered  as  the  debt,  is  the  amount  of  the  injury  sustained  by 
the  breach  of  the  condition  of  the  bond.  In  a  case,  therefore, 
where  this  cannot  be  estimated,  you  camrat  prove  under  the  com- 
mission. I  am  also  of  opinion  that  there  is  much  weight  hi  the 
objection  on  the  other  ground.  —  Judgment  for  plaintiff. 

VIII.  The  Form  of  the  Order  of  Baitardy. 

The  order  must  563.  Anonymou^^  //•  1\  4  Car.%  Stylest  S68. —  PxB  Cubiam: 
iteu  thai  the  jt  must  appear  by  the  order  for  maintaining  a  bastard  cbild«  that 
f^'^^^^™    it  was  born  in  that  parish  to  which  the  money  was  ordered  to  be 

SMDereioiation   P^^* 

Rex  V.  Childers,  E.T.  S  G.  S.   /\wl,  pi.  58.1.  and  Rex  v.  Butcher,  potf,  pi.  585. 

An  Older  of  564.  Rex  v.  Perkasse^    E.  T.  20  Car.  2.  1  Sid.  36S.  — It  was 

nMintenaDce  to  moved  to  quash  an  order  of  maintenance  made  at  the  Sessions. 
a^weelTubul  '^^^  objection  was,  that  it  was  unreasonable  in  respect  of  the 
for  the  Hnall-  smallness  of  the  sum,  being  only  two-pence  a  week  for  the  main- 
ness  of  the  sum.  tenancc  of  the  child.  —  The  Court  were  of  opinion  that  it  should 

be  quashed. 
An  order  of  565.  Burtoell's  case,  M.  2\  21  Car.  2.  1  Fenl.iS.  —  Upon  com- 

bartajrdy  direct-  p]ai„t  ^o  two  justices  about  a  bastard  child,  they,  by  ISElis.  cS. 
&§ier  to^naln.  ®''^®'*®^  ®"®  ^*  ^®  ^®^P  ^^^^  ^hild ;  but  on  this  order  being  vacated, 
tain  Uic  child  another  was  made  at  Sessions,  adjudging  B.  to  be  the  rqpnted 
unHlUwas  father,  and  ordering  him  to  pay  so  much  a  week  to  the  parish, 
12  years  old  until  the  child  was  12  years  old.  —  This  order  was  removed 
i'm!^  into  the  King's  Bench  ;  and  the  Court  held  it  insolfictent,  be- 

tzKeb  575.        <^usc  it  ^^*  ^^^  ^^  should  pay  the  parish  so  much  a  week  until 

the  child  was  twelve  years  old,  whereas  the  father  might  take  Jt 

away  when  he  pleased  ;  but  it  ought  to  have  been*  that  be  should 

allow  80  much  a  week  so  long  as  it  should  be  chargeable  fo  the 

parish. 

An  order  that         566.  Rex  v.  Sherman,  E.T.  2^  Car.  2.   Feii/^  210. —Order  of 

the  reputed  fa-   justices  quashed,  because  the  father  was  directed   to  pay  4«« 

Uier  o>wll  P«y     iQ,  ^1,^  midwife,  whereas  it  did  not  appear  that  the  parish  had  pro* 

so  miicn  to  Ifte     ^ .  ■  ^  *  *  •  •  »  ^  ,  jr, 

wirfiH^f,  is  bad.  Cured  her,  or  were  at  any  charge  with  respect  to  her;  andbe- 

An  order  to  <^Ause  the  putative  father  was  ordered  to  pay  7x.  a  week  'until  the 

pay  •«  Milken  chWd  should  be  able  to  get  its  living  by  working. — But  thb  Couht 

shiiitHgid  held  7f. -a  week  excessive;  and  TwiaoKV  J.  obsened,  that  it 
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should  have  been  for  no  longer  time  than  the  child  should  be  week^*^  it  et- 
chargeable  to  the  parish ;  for  that  they  could  not  order  the  ?<•  «o"^^ 


a  week  to  be  paid  until  it  should  be  able  to  get  its  living,  as  per-  ?^^*J  afi* 

haps  the  father  might  choose  to  take  it  away  and  maintain  it  him-  ]^^[^  Rm«I 

self,  which  he  might  do  whenever  he  pleased.  —  The  order  was  *  Thomas, 

accordingly  quashed.  S  Show.  isa. 

567*  Rex  v.  Johnson^  M,  7\  S  Jae.  2.   Comb,  69.  —  An  excep-  An  otdn  **  till 

tion  was  taken  to  an  order  for  keeping  a  bastard  child,  because  it  no  Ibnger 

made  provision  for  the  maintenance  of  the  child  **  till  it  shall  be  chargeable,** 

**  no  longer  chargeable,'*  &c. ;  whereas  by  the  statute  it  should  be  '*  S*'^ 
**  till  the  child  shall  be  able  to  get  its  own  living ; "  but  the  order 
was  confirmed. 

568.  Rex  v.  Colbert,  E.  T.  I  fV.  Sf  M.  Comb.  103.  —  An  order  Older  of  has- 
made  by  the  justices  of  peace  was  quashed,  because  it  was  made  **i^y  cannot  be 
on  an  affidavit  brought  to  them,  without  the  examination  of  wit-  made  on  ^fflda" 
nesses  ;  and  secondly,  because  the  defendant  was  ordered  to  pay  a  ^  ^* 

sum  in  gross,  for  the  charges  that  the  parish  had  been  at,  &c. 
without  showing  how  or  for  what. 

569.  HattofC%  case,  H.  T.  8  IV.  S.  1  So/^.  477.  —  To  an  order  Order  of  bas- 
niade  by  five  justices  to  maintain  a  basfard  child,  it  was  objected,  tardy  byjiae 
that  the  complaint  is  not  said  to  have  been  made  by  any  parish,  iu^^<f«>rtbe 
or  officers  of  any  parish,  but  only  of  a  town,  which  may  include  j^^l^^L?^ ******* 
many  parishes ;  Secondly,  That  instead  of  five  justices,  the  order  *  ^^^^ 
should  have  been  made  by  the  two  next.  *—  The  exceptions  were 
over-ruled. 

570.  Rex  V.  Barebaker,  E.T.  9W.S.  2  Salk.  i^JS.  —  Order  to  An  order  <«tUI 
pay  Ss,  per  week,  for  the  maintenance  of  his  bastard  child  **  dll'it  the  child  attains 
*' attains  the  age  of  14  years,"  was  held  bad;  for  the  justices  the  a^  of  four- 
have  no  authority  but  to  indemnify  the  parish,  by  obliging  him  tp  ?^nt.  amu 
maintain  the  child    ''  as  long  as  it  shall  be  chargeable  to  the  |  31^^  ^q^ 

"  parish."                                                                                     Comb,  saa  1  gi^  'j^, 

.571.  Rex  V.  Matthews,  H.  T.  8  »^  S.  2  So/*.  475.  —  Mont  a-  Upon  motion  to 

GU£  moved  to  quash  an  order  for  maintaining  a  bastard  child  :  First,  qiMsh  an  order 

Because  it  was  not  said  the  child  was  likely  to  become  chargeable:  of  bastardy,  the 

And,  secondly,  The  defendant  was  ordered  to  pay  1*.  6d.  per  week  »«puted  father 

indefinitely,  without  limiting  any  certain  time.  —  Shower  answer-  ™*»*  bepreeent 

ed,  that  no  order  relating  to  a  bastard  child  can  be  quashed,  except  ^]S^  }3q, 

the  reputed  father  be  present  in  court,  quod  Curia  concessit;  how-  i  BLRep.  198. 
ever  this  being  a  hard  case,  a  rule  was  made  to  show  cause ;  and 
bein^  stirred  again  the  next  term,  the  Court  would  not  quash  it 
till  the  reputed  father  came  into  court ;  and  the  first  exception 
was  over-ruled ;  for  it  is  self-evident  that  every  bastard  child  is 
likely  to  become  chargeable. 

572.  Rex  y.  Weston,    T.T.  4  i^nn.  So/it.  122.  — The  defendant  An  order  that 
being  adjudged  by  two  justices  to  be  the  father  of  a  bastard  cliild,  the  reputed  fo. 
was  ordered  to  pay  so  much  weekly  to  the  overseers  of  the  poor.  ^*'^*|»*fjp*yto 
It  was  objected,  that  it  ought  to  have  been  ordered  to  be  paid  to  "^^liJJ^**"'* 
the  inhabitants  of  the  paruh  generally.  —  But  the  Court  refused  ^^^  g^  g^ 
to  quash  the  order  upon  that  exception,  because,  as  before  the  insti-  Bm.  155. 
tution  of  overseers,  the  justices  might  order  the  money  to  be  paid  Ld.  Rajm. 

to  two  or  three  of  the  inhabitants,  so  now  they  may  to  the  overseers.  ^  '^7* 

573.  Rex  v.  Weston,  T.  T.  4  Ann.  MSS.  —  Two  justices  made 

an  order  upon  one  W.,  adjudging  him  to  be  the  reputed  father  of  An  order  may 

a  bastard  child,  and  ordered  him  to  pay  so  much  weekly,  for  its  direct  payment 

maintenance,  viz%revery  Monday.    It  was  objected,  that  they  had  <^  *  particular 

day  weekly* 
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gone  beyond  the  power  given  them  in  the  statute ;  for  computing 
Uie  time  from  the  making  o£  this  order,  the  week  was  not  up  on 
the  Monday.  But  it  was  ruled  in  this  case,  that  justices  of  the 
peace  may  order  the  payment  upon  a  particular  day  weekly,  even 
if  the  first  week  from  making  the  order  should  not  be  complete  on 
that  day. 
Ad  order  of  574.  Rex  v.  Weston,  T.T.  A^  Ann.  2Ld.Raym.  1198.  — Two 

butardy  bji^o  jugtices  made  an  order  of  bastardy,  and  after  the  recitaly  and  when 
^^*Wed<uhmdl^'  ^^  c^°36  ^^  ^^^  adjudication  it  was,  <<  We  the  said  justices  iiotk 
judge/'  &c  **  adjudge/'  instes^d  o£  do  adjudge,  the  singular  number  for  the 
is  bed.  plural :  and  after  this  case  had  depended  two  terms  on  this  objec- 

tion, and  having  been  several  times  staid,  and  the  record  in  the 
case  of  Rex  v.  Tulwood  examined,  thb  Court,  on  this  objection, 
quashed  the  order :  and  afterwards  the  same  justices  made  another 
order,  with  the  very  same  fault  in  it,  viz.  doth  adjudge ;  and  it  was 
quashed. 
An  order  of  575.  Rex  v.  Cuddington  (a),  E,  T.  9  Ann.  MSS. — Two  justices 

beitardy  must  made  an  order  on  the  reputed  father  of  a  bastard  cbDd,  that  he 
■u^tbat^      should  pay  so  much  weekly  and  every  week  to  the  overseers  of 

i^Q  the^parish.  ^^  P^^'  ^^  ^'»  ''  ^°^'^  ^'^®  ^^^  ^^^^^  should  be  able  to  gain  its 
S.C.  Sett.  &*  "  livelihood.*'  The  order  also  omitted  to  state  that  this  bastard 
Rem.  38.  See  child  was  bom  in  the  parish.  And  on  its  being  removed  into  the 
ante.  King's  Bench,  and  exception  taken,  it  was  quashed. 

An  order  to  pay  576.  Smith*s  case,  E.  T.  Poor*s  Sett.  64. — To  an  order  to  pay 
•^ffig^yw**  is.  a  week  "  till  the  child  is  eight  years  old,"  it  was  objected, Uitt 
I8e88!.'ci^4l  *^  ought  to  be  "  as  long  as  the  child  is  chargeable  ;**  for  pootbly 
Cas.  of  S.  64.     ^®  ^^y  ^^°  ^  settlement,  or  a  person  may  give  him  an  estate,  or 

the  father  may  take  him.  —  Pbr  Curiam  :  A  remote  poasibili^! 

As  to  the  father's  taking  him,  he  ought  to  have  done  it  at  first ; 

and  by  suffering  the  order  to  be  made,  it  shall  be  deemed  a  refbsal 

in  law :  beside,  he  shall  not  be  then  suffered  ;  he  may  sell  him, 

or  make  away  with  him,  as  too  often  happens. 
An  order  to  pay      577.  Rex  Y.  Smith,  H.T.  11.  Ann.  MSS. — Two  justices  made 
monflj  disburs-  an  order  upon  S.  as  the  reputed  father  of  a  bastard  child,  to  pay 
f^»  T*'**^?^'*^"  2/.  for  money  disbursed,  but  did  not  say  by  whom.  —  Pjbr  Curiam: 
V^^^j^     "°*     It  is  necessarily  intended  by  the  churchwardens. 

a  C.  Sett.  &  Rem.  40. 

To  pay/*  nine  578.  Rexw.  Odam,  M.  T.  12  Ann.  Salk.  12^.  —  An  order  of 
Sd  wmuS^  bastardy  was  made  for  the  defendant  to  pay  91.  in  gross  immcdi- 
!raekW/'"is  *^®'y  "P^°  ^^B^^  ^^  ^^^  order,  and  after  that  so  much  weekly ; 
good.  '  And  it  was  held  good :  for  by  the  statute  the  Justices  are  to  make 

1  Vent  121.       order  for  relief  of  the  parish,  and  keeping  of  the  child,  by  pay- 
ment of  money  weekly,  or  other  sustentation,'  and  this  might  be 
only  indemnifying  the  parish  for  money  laid  out  before  the  reputed 
father  could  be  found. 
The  order  must       579.  Rex  v.  England,  H.  T.  SG.l.    Str.  503.  —  An  order  of 
state  the  MX  or    bastardy  was  made  by  two  lustices ;  and  it  was  quashed,  because 

namtf  of  the         ^n  "^  /•  *i.       wia         •.  ^         \«  *    j  •     • 

ly,,mp^  the  sex  of  the  child,  or  its  name,  was  not  mentioned  m  it. 

•Hie  order  must       ^^^'  ^^^  ^-  ^^4f^^y*   ^'  ^*  lOG.  1.  Ld.  Raym.  1363 An 

adjudge  in  what  order  made  upon  the  (defendant  to  maintain  a  bastard  child  wai 
parish  the  child  quashed,  because,  though  in  the  complaint  it  was  alleged  that  tbe 
was  bom.  child  was  born  in  the  parish  of  i/.,  yet  there*  was  no  adjudicatioa 

i^i)  Sm  E«jlii«  Sweet,  anie,  pi.  536. 
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by  the  justices,  nor  any  words  of  the  justices  from  whence  it  8.C.  l .. 
could  be  colJected  in  what  parish  the  child  was  born.  Cm.S99. 

Stnu  437.  1  Bar.  K.B.  SSO. 

581.  Rexw.  Mit/ord,  M.T.  lOG.l.  Cos.  Sett.  ISO.— Motxou  Anoiderde. 
to  quasli  an  order  of  bastardy,  because  it  was  not  said  that  the  ^^fj^  ^ 
child   was   chargeable   to   the  parish^  but   to  a  hamlet.  —  Per  ^^^almS^ 
Curiam:    If  it  was  a  hamlet  that  maintained  its  own  poor,  it  /m, itbad. 
had  been  good  ;  but  this  not  appearing,  it  was  quashed.  See  anu. 

582.  Rex  v.  Sireet,    M.T.    1  G.2.   2iS/r.788.— An  order  of  Ao  order  of 
bastardy  was  made  to  pay  so  much  weekly  till  the  child  was  nine  mainteiiAnce 
years  old,  if  it  should  so  long  live  :  and  allowed  to  be  a  good  ^j^  ^®  ^^^^  '^ 
order,  because  it  cannot  be  intended  able  to  provide  for  itself  •°'^1^[J"*  ^^ 
sooner.  99^*^ 

583.  Rex  v.  ChUders,  E.  T.  3  G.  2.  1  Bar.  K.  B.  326.  —  On  a  An  order  re- 
rule  to  show  cause  why  an  order  of  two  justices  for  the  mainten-  quiring  the  fa- 
ance  of  a  bastard  child,  and  an  order  of  Sessions  confirming  the  ^^'^  ^  P*y  "^ 
same,  should  not  be  quashed,  it  was  objected  that  it  was  not  ™"\^^^^ 
directly  adjudged  that  the  child  was  born  in  the  parish  of  5.,  and  sufficient  adju- 
yet  the  order  requires  the  defendant  to  pay  the  sum  of  2/.  5s.  to  dication  that 
the  churchwardens  of  that  parish  to  reimburse  them.     It  was  the  child  was 
answered,  that  it  does  sufficiently  appear  in  the  order  that  the  ^^^  ^^  'u*^ 
child  was  bom  there;  for  it  adjudges  that  the  defendant  should  c^n!      q^ 
pay  this  sum  for  the  charges  which  "  the  parish  of  5."  were  at  f,^  supnu  mod 
upon  account  of  the  woman's  lying-in  there. —  But  the  Court  Rei v. Hexham, 
said,  tliat  they  could  not  allow  of  mferences  to  give  the  justices  infra. 
jurisdiction ;  and  accordingly  quashed  both  the  orders. 

584.  Rex  v.  Hexham^  H.T.  5  G.  2.  MSS. — Two  justices  made  The  justices  in 
an  order  on  the  defendants,  that  they  should  maintain  a  bastard  *« jwderofbas- 
child  until  the  mother  should  be  able  to  provide  for  it.  The  ^'  °X^ 
mother  not  bein^  able  to  keep  it,  the  father  not  being  known,  and  tbatMchcb^ 
the  child  being  likely  to  perish,  Draper  moved  to  quash  this  was  bom  in  the 
order,  because  it  did  not  appear  on  oath  that  the  child  was  born  parish. 

in  the  parish  of  if.;  neither  had  the  justices  made  any  adjudi' 
cation  of  it  in  the  order.  —  The  order  was  quashed  at  the  end  of 
the  term,  no  cause  being  shown. 

585.  Rex  V.  Butcher,  T.  T.  7G.1.  1  S/r.437.-— An  order  of  An  order  of 
bastardy  run  in  this  form :  "  We,  A  and  i?,  two  justices  of  the  bwtardy  must 
"  borough  of  Z..,  residing  within  the   limits   where   the   parish-  *^.^  ^"'uJlL 
*•  cliurch  is,  within  which  parish  the  child  was  born,  do,'  &c."    It  j^  Uie'piirish  to 
was  objected,  that  it  did  not  appear  by  their  order  that  the  child  which  the  relief 
was  born  in  the  parish  to  which  the  relief  is  ordered ;  for  that  is  ordered. 

it  only  averred  that  the  justices  resided  in  the  parish  where  the  Salk.  474. 

child  was  born,  but  that  that  might  not  be  the  same  parish  to  ^^*'**  ^•®' 

which   the  relief  was  given :  and  for  this  fault  the  order  was 

quashed.    In  the  case  of  Rex  v.  Childerj  («),  an  order  was  quashed  (o)-^/»/tfipl.5«j. 

for  not  showing  that  the  child  was  born  in  the  parish  to  which 

the  relief  was  ordered. 

586.  Rex  v.  fViliei^,  M.  T.  8  G.  2.  MSS.  —  An  order  upon  the  The  reputed 
defendant,  adjudging  him  to  be  the  father  of  a  bastard  child  be-  father  cannot  be 
gotten  on  the  body  of  A.  P.,  required  the  mother  to  maintain  the  ordered  to  pa/ 
diild  till  seven  years  old,  and  ordered  the  defendant  to  pay  Is.  a  fu?IU^£J*for* 
week  during  that  time,  and  at  the  end  of  the  term  to  pay  to  the  the  purpose  of 
overseers  of  the  poor  of  /?•>  (where  the  child  was  chargeable)  the  binding  tlie 
sum  of  3/.  to  bind  the  cliild  apprentice.  —  Per  Curiam  :    The  child  out  %^ 
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prentice. 

Sec  Comb.  448. 

ap.  R^.  9. 

Atkins. 

llMod.l7S. 


The  birtb  most 
heatffudged  to 
be  within  the 
peiish  to  which 
lelief  is  ordered. 


To  wit,  Sberiy 
^ike  Tower 

Londoth  in  sn 
order  of  bes- 
tardy,  is  suffi- 
cient without 
saying  in  what 
otiMly. 


Topay  for  relief 
oftbegoyemors, 
&c.  bad. 
&C.  SSess. 
Cas.  195. 
S.C.  1  Wils.35. 

The  justices 
may  order  the 
payment  of  a 
sum  in  gross. 
1  Sid.  326. 
1  Salk.  1S4. 
S.C.  Comyns, 
97. 

(b)  Sed  vide 
Hex  V,  Pitts» 
post,  pi.  598. 


justices  have  authority  to  order  the  father  to  pay  a  gross  sum  for 
the  expence  of  the  woman  lying-ia :  for  this  is  for  the  imme- 
diate indemnity  of  the  parish.  But  it  lias  been  often  determined, 
that  they  cannot  direct  a  sum  of  money  to  be  paid  at  a  future 
day  for  what,  perhaps,  may  never  be  necessary ;  and  if  the  order 
were  good  in  all  other  points,  yet  it  must  be  quashed  quoad  this. 
But  the  order  set  forth,  that  complaint  was  made  that  the  child 
was  born  within  the  parish  of  J3.,  and  the  justices  adjudged  thst 
the  child  had  become  chargeable  there ;  an  objection  was  made, 
that  they  had  not  adjudged  that  the  child  was  born  within  the 
parish. —  Per  Curiam  :  The  order  is  bad  in  toto  for  this  fault 
The  birth  is  the  foundation  of  the  jurisdiction,  and  this  must  be 
directly  adjudged ;  the  complaint  miffht  be  false ;  and  for  what 
appears,  the  child  might  be  chargeable  to  the  parish  only  as  a 
foundling  not  bom  there.  We  cannot  take  orders  by  Intendmeiit. 
If  justices  exercise  a  jurisdiction,  they  must  show  themselves 
entitled  to  it. 

587.  Rex  v.  Messenger,  E.  T.  8  G.2.   MSS Two  justices 

of  the  liberty  of  the  Tower  of  London  made  an  order  on  the 
18  Eliz.c.  3.,  adjudging  the  defendant  to  be  the  reputed  fiuher  of 
a  bastard  child.  Tne  Sessions,  on  appeal,  confirmed  the  order. 
—  Abmey  moved  to  quash  it,  because  it  did  not  appear  either  in 
the  original  order,  or  in  that  of  the  Sessions,  in  what  county  the 
liberty  of  the  Totoer  was,  that  the  party  might  know  where  to  ap- 
peal ;  but  it  is  only  in  the  margin,  **  To  wit,  liberty  of  the  Tower 
"  of  London" — Clarke,  in  support  of  the  order,  said,  the  liberty 
of  the  Tower  of  London  is  a  distinct  liberty,  and  in  all  respects 
the  same,  as  to  the  present  case,  as  a  county.  It  has  a  separate 
commission  of  the  peace,  officers  of  its  own,  and  Quarter  Ses- 
sions;  and  the  3  Car.  I.e. 4.  referring  to  the  IS Eiix^e.^  gives 
justices  of  a  liberty  the  same  jurisdiction  as  justices  of  a  county, 
which  is  still  plainer  from  6  G.  2.  c.Sl.  —  Lord  HardwicxbC.J. 
An  express  appeal  is  not  directed  by  the  IS  Eliz.Cm  3.,  but  arises 
from  the  construction  of  the  act ;  and  I  do  not  know  whether  the 
want  of  an  averment  in  what  county  the  liberty  is,  be  an  exception 
on  that  statute;  however,  that  is  fullv  cleared  up  by  3  Car*  l.c.6^ 
so  that  as  to  this  exception  the  original  order  is  good.  —  Ths 
Court  agreed,  and  further  said,  that  the  reason  why  the  county 
should  be. in  the  margin  is  to  show  that  the  fact  arose  in  the  county 
in  which  the  justices  have  jurisdiction,  and  not  that  the  party  may 
know  where  to  appeal. 

588.  Rex  v.  Howletl,  E.  T.  13  G.  2.  MSS.  — An  order  ad- 
judging H.  the  father  of  a  bastard  child,  and  ordering  him  to 
maintain  it  *'  for  the  relief  of  the  governor  and  guardian  for  the 
**  poor  of  C.  .**'  and  for  not  saying  **  for  the  relief  of  the  poor,'' 
it  was  quashed. 

589.  Rex  v.  Gravesend,  E.T.  15  G.  2.  MSS.  —  Two  excep- 
tions were  taken  to  an  order  of  two  justices  concerning  a  bastara. 
First,  That  it  is  no  otherwise  affirmed  that  the  child  was  bom  at 
G.  than  by  a  **  Whereas,"  which  is  recital  only.  (6)  —-Secondly, 
That  the  reputed  father  is  ordered  to  pay  a  sum  in  gross  (or 
maintenance  and  other  incident  charges.  —  Per  Curiam  :  The 
whole  order  is  the  words  of  the  justices,  and  in  this  case  a  suff* 
cient  adjudication  of  the  fact.  As  to  the  other  objection,  if  h 
had  been  for  maintenance  only,  it  would  have  been  too  general ; 
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but  as  it  IB  for  incident  charges  too,  it  is  good,  and  like  the  case 

o£ Rex  V.  Odam.(a)  (a)^fite,p1.578. 

59a  Rex  V.  Moravia  (b),  E.  T.  15G.2.  iVf55.  — Two  excep-  Adjudkadon 
tions  were  taken  to  an  order  of  bastardy.     First,  It  recited  that  that  Um  child 
the  child  was  baptixed  in  the  parish,  and  did  not  adjudge  that  it  wai  b^idicd  in 
was  bom  there.  —  Secondly,  The  justices  adjudge  36/.  to  be  paid,  ?^P•^  ""^ 
part  whereof  had  already  been  paid  for  the  maintenance  of  the  S^fffJ* 
child  and  other  incident  chargres  and  expences. —  But  those  excep-  WhmifhM 
tions  were  over-ruled :  for,  per  Curiam,  the  provision  of  the  been  alicad/ 
statute  of  18  Eliz.  c.  S.  is,  that  care  shall  be  taken  to  relieve  the  expended  for 
parish  where  the  child  was  born,  and  for  that  purpose  the  justices  inaintenuice  of 
are  to  make  provision  according  to  their  discretion  ;  therefore  it  is   ~f  child  m4 
necessary  that  it  should  appear  in  what  parish  the  child  was  bom,  charaei,  held 
their  jurisdictions  arising  from  thence :  and  further,  they  are  to  goodT^ 
charge  the  reputed  father  or  mother  for  the  maintenance  of  the  ^^^  g^g  ^^  ,^ 
child  ;  and  as  the  order  says,  she  was  delivered  of  a  child  baptized  Sweet,  tmu^ 
in  the  parish,  that  by  a  reasonable  construction  may  be  taken  to  pl«  5S6. 
be  the  place  of  the  birth  of  the  child :  and  as  to  its  being  a  recital, 
that  is  sufficient ;  for  in  orders  of  removal  it  is,  *'  Whereas  upon 
**  complaint^**  and  that  is  looked  upon  as  affirming  a  fact  done ;  so 
<<  whereas  such  a  child  was  baptized  in  such  a  parish,"  is  a  suffi- 
cient affirmation  of  the  fact,  (c)    As  to  the  36/.  for  maintenance  (e)  Sed  vide 
and  other  incident  charges,  these  words  '<  other  incident  charges**  Rex  v.  Pitts, 
roust  be  incident  to  the  maintenance ;  and  the  rather,  as  a  part  P^^  P^*  ^^^ 
thereof  is  already  paid.  —  Wright  J.,  said,  that  at  first  he  was 
of  a  different  opinion,  and  thought  the  words  **  incident  charges" 
extremely  general ;  but  on  looking  into  it,  he  found  there  were 
orders  as  general  as  this  is.  -^  The  order  was  confirmed. 

591.  Rex  V.  Fox,  T.T.   29  &  30  6. 2.   Editor's  MSS.  — An  ifitappetfin 
order  of  bastardy  was  made  on  the  defendant  to  the  following  the  title  to  tin 
effect,  viz.  "  The  order  of  us,  L.  and  X).,  two  justices,  &c.  residing  ^T*^  ^  £?**"'" 
^*  near  to  the  parish  of  //.,  concerning  a  male  bastard  child  of  ^!|    *  bom 
<<  E.  G.  born  in  the  said  parish  of  //•     First,  upon  due  examin-  Jq  ^  peruh,  it 
<<  ation  and  proof,  we  do  adjudge  J.  F.  is  the  putative  father,  who  u  tolSctent.' 
<«  hod  notice  of  the  time  and  place  of  examination,  &c.;  we  there-  SedvideRexv. 
<<  fore  do  order,  &c.  as  well  for  the  relief  of  the  said  parish  of  H.  Stmlej, /wn, 
«<  as  for  the  maintenance  of  the  said  child,  that  the  said  «/.  F.  do  ^   ^^' 
'^  pay  to  the  said  churchwardens  and  overseers  of  H.  the  sum  of," 
&c.     On  this  order  being  removed  into  the  King's  Bench,  one 
objection  was,  that  it  is  not  adjudged  that  this  child  was  born  in 
the  parish  of  //.,  but  only  so  said  in  the  title  of  the  order.     It  was 
contended  that  this  being  an  order  of  justices  of  the  peace,  the 
same  precision  is  not  necessary  as  in  indictments  or  convictions. 
The  two  statutes  relative  to  this  matter  are  18  Eliz*  c.3.  and 
6  G.2.  c.  31.     The  principal  objects  of  both  statutes  are  the  in- 
demnity of  the  parish,  the  maintenance  of  the  child,  and  the 
punishment  of  the  party ;  and  the  birth  of  the  child  there  is  no 
necessary  part  of  the  adjudication,  if  it  appear  in  any  part  of  the 
order  that  it  was  born  there,  so  as  to  give  the  justices  jurisdiction. 
Besides  the  adjudication  here  is  thus :  "  We  do  adjudge  «/.  JF*.  to 
<<  be  the  father  of  the  said  bastard  child ;"  which  word  said  refers 
to  the  former  part  of  the  order,  showing  it  was  born  at  H*    In 
support  of  the  objection  it  was  said,  it  is  agreed  there  is  no  positive 
adjudication  that  the  child  was  bom  at  //•  only  by  inference, 
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which  is  not  sufficient,  as  every  inferior  jurisdiction  must  expressly 
(a)Bez  V.  God-  show  the  case  to  be  within  their  jurisdiction,  (a)  The  reatiu 
hiy,  ante,  ^f^^  complaint  was  made  that  the  child  was  bom  there  was  held 

^\^'  «,,  insufficient,  (4) — DennisonJ.  In  answer  to  the  exceptions:  first,  It 
M^B  T  ^^^  appear  where  the  child  was  born,  because  the  jurisdiction  is 
10  Ajuu  *    *      given  to  the  two  justices  living  next  to  the  parish  church  where 

bom,  &c. :  but  this  need  not  be  a  part  of  the  adjudication  ;  but  if 

it  appear  in  any  part  of  the  order  it  is  sufficient.  —  Fostbb  J. 

The  reason  why  it  must  appear  where  the  child  was  bom  is, 

because  to  that  parish  only  it  can  be  chargeable.    The  order  as  to 

this  part  of  it  was  confirmed. 

Anorder on Uie      592.  Rex  v.  Fox,    T.  T.  29  &  80  G.  2.  Editor**  AfSS.  —  Two 

^^^  *?  P*y      justices  ordered  the  putative  father  of  a  bastard  child  to  pay  to 

SdwtfeMid       ^®  churchwardens  and  overseers  of  the  parish  the  sum  of  2^.  lOt.  for 

odier  cbann,"   ^^  midwife  and  other  charges,  and  for  the  maintenance  of  the 

wiUioat  ■how-     child,  from  the  birth  to  the  day  of  making  the  order ;  and  from  the 

ing  Uie  moDej     day  of  making  this  order,    **  We  order,  &c.  that  he  pay,  Ar.  2r. 

^•^J^'>  «V      "  a  week  so  long  as  the  said  child  shall  continue  chargeable,"  Ac. 

PHri^b  food.    ^^  ^^^  objected,  that  it  is  not  adjudged  that  so  much  as  2L  lOf.  had 

pwiHi,  u  gooG.   j^^^^  actually  expended  by  the  pansh.  But  on  the  other  side,  that 

the  justices  are  to  relieve  the  parish  in  part  or  in  all  as  they  shsU 

see  fit ;  therefore  there  is  no  necessity  to  adjudge  that  the  9L  lOf. 

were  actually  expended  ;  and  the  Court  will  intend  that  so  much 

Seeaft<«,pl.578»  at  least  was  expended  in   21    weeks.  —  Sid.  S2S^    Vent.  336-, 

&589.  Salk.  124.     These  cases  show  that  sums  in  gross  may  be  ordered, 

and  in  the  case  in  VerUris  there  was  no  adjudication  where  born ; 
and  the  Court  said  they  would  intend  it  to  be  where  it  was  ad- 
judged to  be  chargeable.  But  in  support  of  the  objection  it  was 
said,  that  they  order  2/.  lOs.  for  the  midwife  and  charges  attending 
the  delivery  and  before  birth,  when  their  jurisdiction  by  the  act 
extends  only  to  the  maintenance  of  the  child.  —  Devkison  J* 
The  justices  having  power  to  indemnify  the  parish,  may  do  it  in 
this  manner,  by  a  sum  in  gross  for  the  charges  of  lying-in  and  other 
(c)^nto»pl.590.  incidental  charges,  as  was  held  in  the  case  of  Rex  r.  Moraxna*(c) 

-—  Foster  J.    The  charges  of  the  midwife,  &c  fall  on  the  parish ; 
therefore  within  the  jurisdiction :  and  the  order  as  to  this  part  of 
it  was  confirmed. 
An  Older  of  593.  Rex  V.  Pitis,   E.  T.  21  G.  3.  Doug,  662.  —  An  order  of 

btttundj^  sut-  bastardy  was,  in  a  great  measure,  in  the  same  form  with  the  pre- 
U  bith  appoBred  ^^^^"^  ^°  Bum*s  Justice  but  with  the  omission  of  the  following 
toug,  &c.**  clause:  ^*  We  therefore,  upon  examination  of  the  cause  and  cir- 
withoui  an  et"  **  cumstances  of  the  premises,  as  well  upon  the  oath  of  the  said 
prtst  a^fudica^  «  A.  B.  as  Otherwise,  do  hereby  adjudge  him  the  said  C.  />.  to  be 
lion  *>»»  the  a  ^^^  reputed  father  of  the  said  bastard  child."  —  Willes  J.  de 
S^put^ff  livered  the  opinion  of  the  Court  to  the  following  effect :  The  case 
fiiUier,  18  Yoid.  ^^  Cfipplegate  v.  Hackney  (d)  seems  to  be  more  like  the  present 
id)  1  Salk.478.   ^^^  ^^^  ^^  Suddlecomb  v.  Burwash,     In  that  last  case  the  report 

concludes  by  saying,  *'  there  ought  to  be  a  particular  averment,** 
Sfc. ;  and  in  Cripptesate  v.  Hackney  the  order  runs  very  much  in 
the  same  manner  as  nere,  viz.  <<  Whereas  on  oath  made  by  the  said 
*'  E,  F.  it  appears  that  her  husband  was  last  legally  settled  st 
"  Hackney;"  and  that  order  was  quashed,  **  because  there  wti 
*'  no  judgment  of  the  justices  concerning  the.last  legal  settleroeDti 
(e)  isSalk.  478.    "  but  only  the  oath  of  the  woman.**  (e)    We  have  looked  into  the 
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proceedings  in-fiex  v.  Grwoesend  (a),  and  we  find,  that  there  was  (o)j^pl.58ft> 
an  express  adjudication  in  that  case.    We  are^  therefore,  all  of 
opinion,  that  this  order  cannot  be  supported. 

59i.  Rexvi  Stanley,  E.  T.  22 G. 3.  Co/ii.  172.— Tvro  justices  TlwjiiiticM 

pf  the  West  Riding  of  the  county  of  Yorkf  by  an  order  dated  the  ™i^  atffudge  m 

29th  May  1781,  adjudged  T.  S.  to  be  the  reputed  father  of  a  t!!?^?*^ 

bastard  child  begoUen  upon  A.  S.  of  A.  in  the  said  fVest  Riding  f  SbHiiH^  to  be 

*^  which  said  child  is  now  become  chargeable,  &c.  and  is  likely  so  chuged  by  their 

^*  to  continue ;"  and  then  proceeded  to  order  maintenance,  Ac.  -~  order. 
Wallace  insisted,  that  there  was  no  adjudication  that  the  child 
was  born  in  the  parish  charged  with  its  maintenance,  nothing  more 
being  stated  than  that  it  was  chargeable  to  the  parish^  and  lucdy  so 
to  continue  :  and  the  order  was  quashed. 

595.  Rex  v.  Harttngton'  Upper*  Quarter f  //.  T.  56  G.  3.  4*  Af.^r  S*  Order  of  fiUa- 
559.  —  By  an  order  of  two  justices  stated  to  be  made  upon  the  tion  on  the  pu- 
application  and  complaint  of  the  overseers  of  the  poor  of  the  town-  **^^  &ther, 
ship  of  Hartington,  in  the  parish  of  Hartington,  in  the  county  of  SSw^wrf^ 
Derby f  reciting  that  it  appeared  upon  the  examination  of  M,  L.  beeonuduSw^ 
upon  oath,  and  by  other  due  proof,  &c.  that  the  said  Af.  L.  was  on  able,  held  tufflU 
the  7  th  of  May  delivered  of  a  bastard  child  in  the  said  township,  dent,  without 
and  that  the  said  child  is  likely  to  become  chargeable  to  the  inhabit-  "howing  thetii 
ants  of  the  township,  &c.  the  justices  adjudged  the  same  to  be  ^JlliSw^^ 
true,  and  that  fV.B*  was  the  reputed  father,  and  ordered  as  well  tbeonSdicwto 
for  the  relief  of  the  inhabitants  of  the»said  township  as  for  the  m  sum  to  be 
maintenance  of  the  child,  that  fF.  B.  should  pay  to  the  overseers  poidtowaidBthe 
of  the  township  1/.  I9s,  for  and  towards  the  Jymg*in  of  the  said  lying-in  and 
Af  •  L.  and  the  maintenance  of  the  said  bastard  child  to  the  time  "^''^nanoe,  ft 
of  making  the  order,  and  for  and  towards  the  costs  of  the  same,  ^^^h^without 
and  from  thenceforth  weekly  so  long  as  the  child  should  be  charge-  stating  that  the 
able,  4^.  towards  the  maintenance  of  the  child,  &c.     And  because  sum  was  ez- 
the  order  did  not  state  the  child  was  actually  chargeable  to  the  ponded  by  the 
township,  the  justices  at  Sessions  upon  appeal  cjuashed  the  order,  ^T^TIit^"** 
subject  to  the  opinion  of  this  Court  as  to  the  validity  of  this  objec-  be'on  compUunt 
tion.  —  Per  Curiam  :  Those  authorities  are  sufficient.     And  as  to  of  the  orcrstua 
the  second  objection,  supposing  it  to  be  valid,  it  would  only  ope-  of  a  township, 
rate  pro  tanto.    And  to  the  last  objection,  they  said  there  could  i^  ii«^  not 

be  no  overseers  for  the  township,  unless  the  township  maintained  •*«*etibatitiaa 
its  own  poor;  the  showing  that  it  has  overseers  necessarily  implies  Snin«  hsowii 
that  it  maintains  its  own  poor.  —  Order  of  Sessipns  quashed.  poor. 

IX.  Of  the  Appeal* 

596.  Rex  v.  Coyston,  T.  T.  15  Car.2.  1  Sid.  149.  — It  was  re-  The  appeal 
solved,  that  the  words  "  next  General  Sessions,*'  in  the  18  Elix.  c.S.  ™y?? ^  *?;*• 
must  be  intended,  that  the  order  made  by  two  justices  must  be  theorf«r fw» 
confirmed  or  discharged  at  the  next  General  Sessions  for  that  made^ 

part  of  the  county  where  it  was  made,  and  not  at  the  Sessions  in 
the  county ;  for  it  would  be  mischievous  in  many  counties,  where 
there  are  several  Sessions  in  distinct  parts  of  the  county. 

597.  Rex  V.  Brown,  T.T.  B  W.^.  2  So/it.  480.  —  An  order  was  An  appeal  from 
made  adjudging  B.  to  be  the  father  of  a  bastard  child,  Matf  2, 1696 ;  J^f^'®^,^ 
and  in  the  Michaelmas  Sessions  following  the  order  was  discharged.  SJI^J^J'J^^^ 
Now  Doth  orders  being  here,  the  latter  was  quashed,  because  it  i^^^  notice  to 
appeared  thereon,  that  Michaelmas  Sessions  was  the  first  Sessions  the  father, 
afler  notice  given  to  the  reputed  father  of  his  being  so  adjudged ;  Comb.  448. 
for  though  18  Eliz.  c3.  appoints  the  appeal  not  to  be  to  the  first  ^'  ^*  ^'  ^' 
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BnnreU^oitfe,    Sessions  nfUst  the  order  of  the  two  justices,  but  the  tau  Sessioni 
pL  565.  after  the  party  hath  notice  of  the  order^  yet  by  the  statute  of 

2  Hen.  5.  c.  4.  there  might  be  a  Sessions  intenreningry  as  in  this 

case,  between  the  order  by  the  two  justices  and  the  order  of 

Sessions ;  and  it  must  appear  on  the  orac^  that  this  was  the  first 

Sessions  after  notice  had  of  the  former  order :  after  which  the 

first  order  by  the  two  justices  was  quashedi  because  there  was  an 

adjudication  therein,  Uiat  the  reputed  father  should  pay  a  oertsia 

sum  weekly  till  the  child  be  of  seven  years  of  age ;  whereas  they 

cannot  charge  the  father  for  any  certain  determinate  time,  but  as 

long  as  the  child  shall  be  chargeable  to  the  parish. 

Appnl  miutbe       598.  Rex  ▼•  Shaw^  T.  T.  10  W.  9.  2  Stdk.  482.  -^  An  order  was 

to  the  oezt         made  by  two  justices  adjudging  S.  the  reputed  father  of  a  bast- 

^^tralSe$mm  g]^.  fj^om  which  he  appealed  to  the  next  Qjdarier  Setsi&ns  of  the 

aftvr  notice.        peace  after  notice,  where  the  order  was  discharged.     The  order 

of  Sessions  was  quashed,  because  by  the  statute  18  JElts.  the  tej^ 
peal  must  be  to  the  next  General  Sessions  after  notice,  and  there 
might  have  been  a  General  Sessions  before  the  Greneral  Quarter 
Sessions,  as  in  London  and  Middlesex,  where  there  are  four  Gene- 
ral Sessions  in  a  year  besides  the  four  General  Quarter  Sessions. 
But  it  dnll  not       599.  Rex  v.  Cruardians  qfthe  Poor  of  Chichesierf  M.  7\  80  G.  8. 
beinDBodcdtluit  S  T.  i2.496.  —  An  order  was  made  by  two  justices  on  the  ^th  of 
•  Ctoigm/ft».     March  1789,  adjudging  Z.  to  be  the  reputed  father  of  a  bastard; 
•J[JjJ^*J]J^  against  which  order  L.  apfiealed  to  the  General  QjMsHer  Sessions 
Hee  and  the  ajpT  ^^^^  ^"  ^^  ^^  ^^  April,  where  it  was  quashed  ;  and  no  case  was 
peal,  reserved  for  the  opinion  of  this  Court.    But  both  the  orders  being 

now  returned,  Erskinb  moved  to  quash  the  order  of  Sessions, 
because  that  Court  had  no  jurisdiction  to  hear  the  appeal.  The 
party  grieved  should  have  appealed,  under  the  statute  18  Eliz.c.  % 
to  the  next  General  (a)  Sessions  ;  and  non  constat  but  that  a  Court 
of  General  Sessions  intervened  between  the  27th  of  Mareh^  when 
the  original  order  was  made,  and  the  22d  of  Aprils  when  the  Ge* 
neral  Quarter  Sessions  were  held.  And  he  relied  on  Rex  v.  Skata, 
SalL  483.  (b),  where  the  order  of  Sessions  was  quashed  for  this 
very  reason.  —  Lord  Kxnyon  C.  J.  observed,  that  the  case  dted 
did  not  appear  to  be  one  of  the  most  authentic  ill  SaUeld's  Re- 
ports. But  it  is  a  general  rule  that  every  intendment  shall  be 
made  to  support  an  order  of  justices  (c) ;  and  as  it  does  not  appear 
that  the  General  Quarter  Sessions  held  on  the  22d  of  April  were 
not  the  Sessions  next  following  the  27th  of  March,  we  will  not 
presume  it  for  the  purpose  of  quashing  the  order  of  Sessions.  — 
Order  of  Sessions  affirmed. 
Upon  an  ftp-  600.  Rex  v.  Knill,  H.  T.  50  G.  3.  12  East,  50.  —  The  defendant 

peel  to  the  Ses-  appealed  to  the  Hereford  Sessions  against  an  order  of  filiation  ef 
^■■^"^*"  a  bastard  child.  The  Sessions  confirmed  the  order,  subject,  frc. 
tira  the  re»^  When  the  appeal  came  on  to  be  tried,  the  appellant  was  allied 
pondenu  are  upon  to  begin,  and  allege  and  prove  what  he  could  against  the 
tob^inbjrsup-  order;  which  he  refused  to  do ;  insisting  that  by  the  rules  of  law, 

porting  the(r  the  respondents  were  bound  in  the  first  place  to  beatn.  and  sup- 
order,  as  in  all  '^  r  B   »  r 

(a)  The   ISEIis.   c.  3.   requires  the        (b)  AnU,  pi.  598.  Gnth.  44&  &  C 
appeal  to  be  made  to  the  neit  General        (c)  Vide  S  Sum.  998, 999.  8alfc.44^ 

fiTMiofu;  tlie  1S&  ]4Car  2.  CIS.  $2.  &  485.  Rex o.  Gri^ocy.    SedvideBfX 

which  gives  an  appeal  against  an  onler  v,  Hulcott. 
of  remora],  requires  it  to  be  made  to  the 
next  Quarter  Smhnt, 


other 
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port  the  order.  The  respondents  refused  to  do  so  ;  insisting  that 
according  to  the  practice  o€  that  Sessions,  it  was  incumbent  upon 
the  appellant  to  begin,  by  alleging  and  proving  a  sufficient  case 
for  quashing  the  order.  The  Sessions  found  this  to  be  their  prac- 
tice in  the  like  cases  ;  and  therefore  required  the  appellant  to  be« 
gin  by  showing  cause  against  the  order  complained  of,  and  proving 
what  he  could  to  invalidate  it.  And  no  cause  being  shown,  nor 
any  thing  alleged  or  proved  on  either  side,  as  to  the  merits,  for 
or  against  the  original  order  of  filiation,  the  Sessions  confirmed 
the  same.  —  Gaselee^  who  was  to  have  supported  the  order  of 
Sessions,  admitted  that  he  could  not  do  so ;  the  case  of  Rex  v. 
Newbury  (a)^  having  settled  the  point ;  and  it  being  the  general  (a)ifiKe,pl.895. 
practice  of  Sessions  throughout  the  kingdom,  for  the  respondents 
to  begin  by  showing  their  order.  —  And  the  Court,  being  of  this 
opinion,  remitted  the  cause  to  the  Sessions  to  proceed  upon  and 
hear  the  appeal  in  the  regular  and  general  course. 

601.  Rex  V.  Justices  of  Herefordshire ^  H.  T*  \  G.^*f^  B,&  A*  By  49G.S. 
581.  —  One  S.,  having  had  an   order   of  filiation  made   on  him,  c.68.  §5.,  ten 
as  the  father  of  a  bastard  child,  served  a  notice  of  appeal  to  the  clew  diy«' no- 
Quarter  Sessions  for  the  county  of  Hereford,  on  the  morning  of  the  Jl^ii*^^****  *°" 
9th  of  October.     The  Sessions  were  holden  on  the  I9th  of  the  p^ifcTreqaSid* 
same  month ;  and  the  Court  refused  to  enter  on  the  appeal,  being  Held,  that  the 
of  opinion  that  the  notice  was  insufficient,  the  statute  49  G.  3.  ten  days  are  to ' 
c.  68.  §  5.  requiring  that  the  person  aggrieved  by  such  an  order  ^  ••ken  exclu- 
should    give  notice  10  clear  days  before  the  Quarter  Sessions,  ^ll  **??  ^ 
of  his  intention  to  appeal,    and   the  cause  and  matter  thereof.  Im  the  notice^* 
Taunton  obtained   a  rule  nisi  for   a   mandamus  to  the  justices  Midthedayor 
to  receive  the  appeal.     But  the  Court  were  of  opinion,  that  ten*  boldittg  the 
clear  days  meant  ten  perfect  intervening  days  between  the  act  •«««»•• 
done  and  the  first  day  of  the  Sessions,  and  held,  therefore,  that 

the  notice  was  defective;  and  they  referred  to  Roberisv.  Stacei/,  (b)  (6)  is£ast,2l. 
—  Rule  discharged. 

602.  Rex  V.  Justices  of  Salop,  T.  T.  2  G.  4.  ^  B.  &  A.  626.  — '  Semble,  that 
P,  on  a  former  day  had  obtained  a  rule,  calling  upon  the  de-  ^^  entering 
fendants  to  show  cause  why  a  writ  of  mandamus  should  not  be  di-  *°^  ^  recog- 
rected  to  them,  comn[ianding  them  to  cause  continuances  to  be  ^*bf*49G"3'' 
entered,  and  hear  the  appeal  of  one  «/.  0.  against  an  order  of  two  c.68.  $5.,bel 
magistrates,  under  the  49  G.  3.  c.  68.  §  5.,  whereby  the  said  J,  0.  fore  the  justices, - 
was  adjudged  to  be  the  reputed  father  of  a  bastard  child,     it  ap-  ^^o  make  an 
peared,  by  the  affidavits  upon  which  the  rule  was  obtained,  that  o^'^erofbas-    • 
the  order  in  question  was  made  on  the  30th  January,  that  imme-  dispense^with^ 
diately  upon  the  order  being  made,  the  appellant  entered  into  the  the  necessity  of 
recognizance  required  by  the  statute,  before  the  justices  who  made  giving  such 
the  order  ;  and  that  a  regular  notice  of  appeal  to  the  Quarter  Ses*  justices  notice 
sions,  to  be  holden  on  the  30th  of  April,  was  served  on  the  9th  of  ^L?***^ 
April,  upon  tlie  churchwardens  and  overseers  of  the  parish  on*  oSer*Uie*«ta- 
wnose  behalf  the  order  was  made. .  When  the  appeal  was  called  tute  ^quiring 
on  for  trial  at  the  Sessions,  it  was  objected  by  the  respondent,  that  the  party  to  give 
no  notice  had  been  given  to  the  justices  who  made  the  order  of  noUceofbring- 
the  intention  to  bring  the  appeal,  and  of  the  cause  and  matter  |,"*^^*^^*PP*^' 
thereof,  as  required  by  the  statute  ;  and  upon  the  Sessions  holding  J^^  ^^  ® 
such  notice  to  be  necessary,  the  appellant  offered  to  prove,  that  matter  thereof.*' 
previous  to  entering  into  the  recognizance,  he  gave  a  parol  notice   But  held,  that 
to  the  justices  who  made  the  order,  of  his  intention  to  appeal  a  parol  notica 
against  it,  and  of  the  cauae  and  matter  of  such  appeal;  but  the.  ^^^^^* 
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cause  and  mat-  Sessions  would  not  allow  such  notice  to  be  proved,  and  dismissed 
ter  thereof,  |he  appeal.  The  rule  was  obtained  upon  two  pounds ;  ficst,  that 
will  bfj  HufK.  the  entering  into  the  recognizance  before  the  justices  who  made 
cient*  ^j^^  order,  dispensed  with  the  necessity  of  giving  them  a  ootice  of 

appeal ;  and,  secondly,  that  in  case  a  notice  to  the  justices  was 
necessary,  the  Sessions  ought  to  have  received  the  evidence  of  a 
parol  notice,  which  was  tendered  by  the  appellant.  —  Batley  J. 
I  am  of  opinion,  that  in  this  case  the  Sessions  ought  to  have  re- 
ceived the  evidence  of  the  parol  notice  of  appeal  whidi  was  ten- 
dered by  the  appellant.  It  may  be  convenient,  that  a  notice  of 
appeal,  particularly  where  it  is  a  notice  of  the  cause  and  matter  of 
the  appeal,  should  be  in  writing ;  and  in  many  cases  the  statute 
giving  the  appeal  requires  that  there  should  be  a  written  notice; 
but  we  cannot  say  that  a  notice  in  writing  is  necessary,  where  it  is 
not  required  to  be  in  writing  by  the  clause  in  the  statute*  which 
directs  a  notice  to  be  given.  An  appeal  is  usually  allowed  br 
statute  on  certain  conditions  ;  and  when  one  of  those  conditions  is^ 
that  the  party  appealing  shall  give  a  notice  of  his  appeal,  it  would 
be  to  add  a  further  condition,  if  we  were  to  hold  that  such  notice 
must  be  in  writing.  —  Holroyd  J.  concurred.  —  Rule  absolute. 
Notice  of  ap-  603.  Rex  v.  Justices  of  Oxfordshire,  J7.  T.  3  &  4  G.  4.  1  B.  &  C 

peal  against  an  279.  —  On  the  13th  day  of  June  1822,  two  justices  for  the  county 
order  of  fill-  of  0.  made  an  order  of  filiation,  adjudging  N,  to  be  the 
aUon  was  given  father  of  a  bastard  cliild,  chargeable  to  the  parish  o^  &,  in  the 
forS*  « I  "IJ!^  said  county.  On  the  4th  of  July  the  following  notice  of  appesi 
B,  of,  &c.,  in-  v^  ^uly  served  upon  one  of  the  justices,  and  a  similar  notice  was 
tend  at  tbe  next  served  upon  the  churchwardens  and  overseers  of  the  parish  of  S* 
General  Quar.  "  This  is  to  give  you  notice,  that  I,  J,  M,  of,  6fc.,  do  intend,  at 
iT'^h^H*'*'"****  "  '^®  "^^'  General  Quarter  Sessions  of  the  peace  to  be  holden 
to  commence*^*  "  ^^^  *'^®  countv  of  O.,  to  commence  and  prosecute  an  appeal 
and  prosecute  "  against  an  order  of  filiation  made  by  you  and  the  Reverend 
an  appeal  '*   IV.  M;  since  Easter  Sessions  last,  whereby  I  was  adjudged  to  be 

against  an  <'  the   father   of  a  female  bastard  child,   born  on  the  body  of 

order  of  fill-  «  £^  ^,^  and  chargeable  to  the  parish  of  5.,  in  the  said  county." 
&^"wlhereby  '^^^  appeal  came  on  to  be  heard  at  the  then  next  Gene- 
I  was  adjudged  ^^^  Quarter  Sessions,  on  the  16th  of  Juli/,  when  it  was  objected 
to  be  the  father  by  the  respondents,  that  the  notice  was  informal,  as  it  did  not 
of  a  bastard-  show  the  cause  and  matter  of  the  appeal,  as  required  by  49  G.  3. 
A^^h^'^V"  ^'  ^^'  *  ^'  ^ ^^  justices  held,  that  the  objection  was  fatal,  and 
e!bu  and  refused  to  hear  the  appeal.  A  rule  was  obtained  in  last  term, 
charg^blc  to  calling  upon  the  justices  of  the  county  of  0^  to  show  cause  why 
the  parish  of  a  mandamus  should  not  issue,  commanding  tliera  to  enter  con- 
iS./"Held,  tinuances,  and  hear  the  appeal.—  Abbott  C.  J.  The  49G.S. 
that  Uiis  m)tice  ^,68.  §5.  requires,  that  notice  shall  be  given  of  the  intended 
"^^^weaf^^'  appeal,  and  of  the  causes  and  matters  thereof,  and  then  pro- 
matterof&p^  ceeds  to  direct  that  the  justices  shall  hear  and  determine  those 
peal  not  being  causes  and  matters.  It  is,  therefore,  requisite  that  they  should  be 
■et  out  as  re-  aet  out  in  the  notice,  in  order  to  satisfy  the  worda-rf  the  act. 
49*0*8** c  68  '^^^  object  of  the  legislature  appears  to  have  been,  that  the  re- 
§.  5.    '  ^'    '     spondents  should  know   precisely  what   objections  they  have  to 

meet.  Now  it  is  admitted,  that  under  the  notice  given  in  this  casd 
the  appellant  might  either  have  contended  that  he  was  not  the 
father  of  the  child,  or  that  it  was  not  born  in  the  parish  of  $,,  so 
that  he  could  not  be  compelled  to  pay  the  churchwarden  of  that 
parish  for  its  maintenance.  The  respondents  would,  therefore,  be 
under  the  necessity  of  coming  prepared  to  meet  two  objections. 
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when  one  only  waa  relied  upon  by  the  appelient.  In  that  view  of 
the  case,  the  notice  would.be  informal^  but  it  does  not  appear  to 
me  to  contain  any  information  of  the  cause  and  matter  of  appeal ; 
it  is  merely  a  description  of  tlie  order  itself,  and  not  of  the  ob- 
jections which  the  party  charged  intended  to  make  to  it.  The 
justices  were,  therefore,  right  in  refusing  to  hear  the  appeal,  and 
this  rule  must  be  discharged,  —  Rule  discharged. 

604.  Rex  V,  Lincolnshire,  M.  T.  5  G.  4-.  S  B.  &  C.  549-  —  D.  F.  An  appeal 
JoNBS  in  Trinity  Term,  had  obtained  a  rule  calling  upon  the  jus-  against  an  order 
tices  of  the  county  of  Z.,  to  show  cause  why  a  mandamus  should  not  ^^^^^^^y 
issue,  directing  them  to  enter  as  of  the  Jast  Easier  General  Quarter  ^^tiSe^^^^' 
Sessions,  the  appeal  of  U>  against  an  order  of  two  justices,  adjudg-  Quarter  Ses* 
ing  U.  to   be   the   reputed  father    of  a   bastard   child,  and  to  sions,  unleas 
cause  continuances  to  be  entered  until  the  next  General  Quarter  ^^  be  such 
Sessions  and  then  to  hear  and  determine  the  appeal.     The  order  **^^^f  ""^  "*-. 
was  made  upon  the  l^th  of  Januarj^y  and  the  next  General  Quar-  J^i^*by*the 
ter  Sessions  of  the  peace  for  the  county,  took  place  on  the  27th  49G.3.  c.68. 
of  ApriL     No  notice  of  appeal  was  given,  nor  any  recognisance  §  7. 
entered  into  to  try  the  appeal  at  that  Sessions,  but  an  application 

was  made  to  the  justices  assembled  at  that  Sessions  to  enter  the 
appeal  then,  and  to  adjourn  it  to  the  next  Sessions ;  but  the  jus- 
tices refused  to  receive  the  appeal  for  want  of  notice  and  recog- 
nizance. The  affidavits  in  support  of  the  rule  stated  it  had  been 
the  practice  to  receive  such  appeals  without  notice,  and  to  ad- 
journ them  to  the  following  Sessions,  but  that  was  denied  by  the 
affidavits  on  the  other  side.  ,  It  appeared  further,  that  notice  of 
appeal  was  given  for  the  adjourned  Sessions  at  S.,  which  were 
held  on  the  6th  o\^  May,  —  Per  Curiam.  No  alleged  practice  can 
prevail  against  the  positive  words  of  the  act,  '<  that  no  appeal 
^^  shall  be  brought,  received,  or  heard.'*  The  justices,  therefore, 
had  no  power  to  enter  or  receive  the  appeal.  And  as  to  the  «$. 
Sessions  they  appear  to  be  only  adjourned  Sessions,  whereas  the 
words  of  the  act  are,  "  the  next  General  Quarter  Sessions  of  the 
*^  peace  for  the  county."  The  notice  and  recognizance  were  clearly 
too  late,  and  this  rule  must  be  discharged.  —  Rule  discharged. 

X.  Of  the  Jurisdiction  of  the  Sessions. 
See  Stat.  18  Eliz.  c.  3.    49  G.  3.  c.  68. 

605.  Slaters  case,  E,  T.  19  Can  I,  Cro,  Car.  471. —  First,  It  After theSetdotu 
was  resolved,  that  before  the  statute  3  Car. I.  c.  4.,  the  Sessions  had  ^vc  made  an 
not  authority  to  meddle  in  the  case  of  bastardy  till  the  two  next  jus-  ^J^®''  two  Jus- 
tices,  according  to  the  statute  IS  Eliz.  c.3.,  had  made  an  order  **<^***""®^ 
therein,  and  that  then,  and  not  before,  the  justices  in  Sessions 

night  make  a  new  order,  &c.,  otherwise  not.     Secondly,  That  Sctaiont  have 

by  the  3  Car.  c.  4.  the  Sessions  have  authority  originally  to  make  oHgiMl  autho- 

an  order  in  the  case  of  bastardy ;  and  therefore  the  first  order  "^^* 
made  by  the  Sessions  in  this  case  was  good  and  legal,  and  the 
order  made  by  the  two  next  justices  void,  and  could  not  alter  or 

revoke  the  order  of  Sessions,  which  was  first  made  by  good  au-  Justices  cannot 

thority.     Thirdly,  That  the  justices  had  not  authority  to  commit  «^""** 
the  woman  to  prison  for  life  for  the  fiirst  offence. 

606.  Pridgeona  case,  Bulst.  ^55*  —  An  order  was  made  upon  No  appeal  lies 
P.  by  two  justices  of  peace,  directing  him  to  make  a  weekly  allow-  fi^™  •«*  '"d"' 

ice  for  maintaining  a  bastard  child  of  which  they  adjudged  him  "^on»PP«l 


ahce.w.  "'-"i^T""®  "ir-T"'"j ITZ''  ^^^SZT'""'  at  QuartcrSe*. 

the  reputed  father ;  which  order  was  q^uashed  by  the  Sessions,  ^^^  ^,  ^  ^l^ 
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sequent  Ses- 
sions.    S.  C 
Cro.  Car.  34  U 
350. 


The  Sessions 
may  quadi  an 
orckr  of  bas- 
tardy made  by 
twojtuticetf  and 
make  an  or^tno/ 
order  on  another 
person  as  the 
reputed  father, 
against  which 
original  order 
there  is  no  ap- 
peal. 


Note  the  differ- 
ence between 
the  18£lix.  c.S. 
and  3  Car.  i.e.  4. 
See  Rex  v. 
Price,  ;joif, 
pi.  614. 

The  Sessions 
cannot  fine  a 
constable  for 
sufiering  the 
putative  father 
to  escape. 


In  an  original 
order  of  bas- 
tardy made  at 
Sessions,  it 
4Hight  to  appear 
that  the  reputed 
father  was  sum- 
moned ;  there- 
fore, unless  the 
contrary  shall 
appear,  the 
Court  will  pre- 
sume that  be 
was  summoned. 


and  another  was  made  there  upon  J.  S.,  adjudging  him  to  he  the 
reputed  .  father,  &c. :  aflerwards*  at  another  Sessions,  the  last 
ordjsc  was  discharged,  and  by  the  same  order  of  Sessions  P.  was 
founa  again  to  be  the  reputed  father  of  the  bastard  child*  and 
ordered  to  make  an  allowance  for  its  maintenance.  These  orders 
being  removed  into  the  King's  Bench,  it  was  resolved,  that  the 
second  order  made  upon  P.,  at  the  Quarter  Sessions,  was  dearly 
illegal ;  that  no  appeal  lay  from  the  first  order  of  the  Sessions  to 
the  Sessions  afterwards,  but  that  the  first  order  of  Sessions  was 
final. 

607.  fFbo<f*s  case,  T.T.  13  Car.  1.  2  J?tt/</.  355.  —  On  com- 
plaint to  the  Sessions  against  a  woman  having  a  bastard  child,  the 
matter  was  by  them  referred  according  to  law  to  the  two  next 
justices  to  have  the  examination  and  ordering  thereof.  The  said 
two  justices  made  an  order  against  J.  W.  to  be  the  reputed 
father,  and  ordered  him  to  pay  a  weekly  sum  towards  the  main* 
tenance  of  the  said  child.  IV,  appealed  to  the  Sessions ;  and  the 
justices  there,  on  a  re-examination  of  the  matter,  disallowed  ot 
the  order  made  by  the  two  justices,  and  tliey  there  made  a  new 
order,  by  which  they  charged  one  C.  to  be  the  reputed  fa- 
ther. On  a  reference  of  the  matter  to  Sir  IV.  Jones^  and  both 
the  orders  being  read  in  Court,  that  is,  the  order  made  by  the 
two  next  justices,  and  the  subsequent  order  made  at  the  Sessions, 
he  would  not  enter  into  the  re-examination  o^  this  cause,  but  did, 
in  omnibus,  affirm  the  last  order  made  by  the  Sessions  upon  ap- 
peal to  them  from  the  first  order ;  which  last  order  made  at  the 
Sessions  was  final,  and  no  appeal  to  be  admitted  against  it;  and 
this,  he  said,  had  been  adjudged  divers  times,  and  menfionod 
particularly  P.'s  case. 

608.  RcxY.  fVeston,  T.  T.  4  Ann.  1  Salk.  122.  —  Tlie  Sessions, 
with  regard  to  the  fathers  of  bastards,  must  proceed  upon  the 
recognizance  on  the  IS  Eliz.  c.  3.,  but  if  they  proceed  on  the 
3  Car.  1.  c.  4.,  they  may  commit  as  the  two  justices  might  have 
done;  that  is,  unless  the  party  put  in  security  to  perform  the 
order,  or  to  appear  at  the  next  Sessions. 

609.  Rex  V.  Ridge,  M.  T.  1 1  Ann.  MSS.  —  A.  swore  that  B. 
got  her  with  child,  and  a  warrant  was  granted  to  the  defendant 
R.f  then  being  constable,  to  apprehend  B.,  and  he  let  bim 
escape.  The  justices  made  an  order  upon  R.  to  pay  3/.  towards 
the  expences  the  parish  had  been  at,  and  Is.  &  week  towards  the 
maintenance  of  the  child,  and  the  mother  to  pay  6d.  a  week.— 
Quashed  as  .to  the  constable,  the  justices  not  having  such  autho- 
rity ;  but  confirmed  as  to  the  mother. 

610.  Rex  y.  Clegg,    M.T.    8G.  1.    Sim.  AT! 5 An   order  of 

bastardy  was  made  at  Sessions  (which  was  admitted  to  have  ori- 
ginal iurisdiction).  —  Denton  objected,  that  it  was  not  said  the 
defendant  was  ever  summoned  or  appeared,  and  natural  justice 
required  that  he  should  at  least  have  an  opportunity  to  defend 
himself.  —  Pratt  C.  J.  I  believe  these  orders  made  originally 
at  Sessions  are  very  rare,  the  usual  way  being  to  bring  the  matter 
before  the  Sessions  by  way  of  appeal  from  the  order  of  two. 
justices.  Now  if  it  should  be  taken,  that  the  order  of  two  jus- 
tices will  be  well  enoush,  without  their  sliowing  a  summons  or 
appearance;  yet  I  think  this  case  will  fall  under  a  very  diffqreot 
consideration.     For  in  the  other  case  the  party  has  an  oppor^ 
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li^nity  to  relieve  himself  by  appeal,  whereas  upon  an  original  altbouffh  not  lo 
order  at  Sessions  he  can  have  no  opportunity  to  bring  the  matter  stated  In  the 
to  a  farther  examination  ;  so  that  it  is  but  a  lewd  woman's  going  ?^giLr^ 
behind  his  back  and  swearini^  a  bastard  upon  him,  by  which  means 
the  most  innocent  man  in  the  world  may  be  condemned.     In  the 
case  of  the  Queen  v.  Simpson  (a),  it  was  long  debated,  whether  (a)  to  Mod. 
there  ought  not  to  have  been  a  personal  appearance  of  the  deer-  '^^8.  341.378. 
stealer;  at  last  indeed  it  was  determined,   that  a  summons  was  ^SeM.C«s,346. 
sufficient,  but  it  was  never  offered  to  be  supported  upon  the  foot         ' 
of  not  showing  a  summons.     So  far  from  it,  that  exceptions  were 
taken  to  the  manner  of  the  summons,  and  the  Court  delivered  a 
special  opinion  as  to  them.  —  Eyre  J.     It  not  appearing  that  this  Scra.  44. 
order  was  made  in  the  absence  of  the  party,  I  think  we  roust  Ld.lUy.1406. 
take  it  to  be  a  regular  proceeding.     And  so  it  was  held  in  the  case 
of  Rex  V.  Peckhanit  Carth.  406.  {b)     The  Court  said,  where  sum-  (6)&C.5Mod. 
mons  was  necessary,  they  would  presume   there  was  one,  un-  dsi» 
less  the  contrary  appeared ;  for  all  jurisdictions  are  presumed  Comb.  489. 
prima  facie  to  act  according  to  law.  —  Fortescue  J.     It  is  cer- 
tain, that  natural  justice  requires,  that  no  man  should  be  con- 
demned without  notice ;  for  which  reason,  I  think  the  order  will 
be  good,  because  it  does  not  appear  to  us,  that  he  had  no  notice : 
are  we  to  suppose  the  Sessions  have  proceeded  contrary  to  right 
and  justice,  and  that  too  in  a  case  where  they  have  undoubted 
jurisdiction  ?     In  the  case  of  servants*  wages  the  jurisdiction  is 
given  only  in  husbandry,  and  yet  orders  have  been  held  good, 
where  it  did  not  appear  the  service  was  in  husbandry ;  for  the 
Court  said,  they  would  intend  it  so,  unless  the  contrary  appear- 
ed.—  Pratt  C.  J.    I  'do  not  see  to  what  purpose  we  exercise  a  Saik.  44«. 
superintendency  over  all  inferior  jurisdictions,  unless  it  be  to  in- 
spect their  proceedings,  and  see  whether  they  are  regular  or  not. 
I  have  oflen  heard  it  said,  that  nothing  shall  be  presumed  one 
way  or  the  other  in  an  inferior  jurisdiction.     And  as  to  the  case 
of  wages,  it  was  always  wondered  at,  and  in  my  Lord  Parkers 
time  it  was  actually  contradicted  in  the  case  of  Rex  v.  Helling,  (c)  (c)  .^fnic^pL 
—  Adjoumatur.  T.  12  G.  it  was   moved  and  confirmed  witnout 
opposition. 

611.   Rex  V.  Teriam,  M.T.  13  G.  1.  iVfSiS.  — Lee  moved   to  Order  of 
quash  an  order  of  bastardy  by  two  justices  to  charge  the  defend-  wonsredwitiiat 
ant  with  keeping  a  bastard  begotten  on  9^ feme  covert  in  the  bus-  f  iTJ^J!!;      ^ 
band's  absence,  on  the  evidence  o^  a  certificate  from  a  captain  in  m^ts  tlw^fbi^ 
the  army  that  the  husband  was  at  that  time  in  Ireland^  and  the  must  have  come 
concurring  evidence  of  the  woman's  confession  that  the  defendant  before  them, 
was  the  father.    The  case  was  thus  :  The  defendant  appealed  from  and  their  dit- 
the  order  of  two  justices  to  the  Sessions,  who  quashed  the  first  ™*Jf*""""" 
ofder.     The  same  two  justices  made  a  second  order  on  the  grounds  S-CSb-.Tie. 
of  the  first,  and  it  was  insisted  the  order  was  void;  for  according  lid.  Ray.HSS. 
to  the  case  in  I  Vent,  89.  if  an  order  of  two  justices  be  revoked  by  i  Ses.  Cas.27S. 
aj^eal  at  Sessions,  the  person  is  absolutely  discharged,  and  the 
justices  have  no  power  to  make  a  new  order.    It  was  answered, 
that  if  the  Sessions  discharge  the  order  for  form,  a  new  order 
might  be  made.  —  Sed  per  Curiam  :  Nothing  of  that  kind  shall 
be  intended.     The  order  of  Sessions  recites  that  this  order  was 
made  on  full  hearing,  and  therefore  the  merits  must  have  come 
befbre  them,  and  the  discharge  by  the  Sessions  on  the  appeal  is 
conclusive  :  and  the  defendant  being  in  Court  was  discharged. 
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A  second  Ses.         612.  Rex  Y.  Arundel,    T>  T.    I  G.2.    1  Sess*  Ca<.  SS4.— Tiro 

sioiM  cannot  justices  made  an  order,  that  the  defendant  should  pay  a  warn  m 
vacate  an  order  gros8>  and  also  2si  a  week  so  long  as  the  child  ahoiud  be  charge- 
•IS^cw^and**  *^*^"  ^®  P^''^^  appealed  to  the  Sessions,  who  confinned  the 
^oon&raied  by  a  order.  At  a  subsequent  sessions,  the  father  of  tbe  bastard  desired 
former  Sessions,  to  have  the  keeping  of  it^  and  that  the  pajrment  of  the  2f»  a  we^ 

should  cease :  which  the  second  Sessions  ordered.     A  motion  was 

made  to  quash  this  last  order  of  Sessions,  because  in  this  case  tbey 

T^  ^^  w«f       ***^  °**  jurisdiction.     And  the  Court  held,  that  the  seomd  Sei- 

pL  616»  ^     '      sions  had  no  authority  to  order  the  subtraction  of  the  Sc  a  week; 

and  the  order  was  quashed,  because  it  was  made  out  of  time 
(being  three  years  after  die  appeal),  and  tl>erefore  the  justices  had 
no  jurisdiction. 
An  original  or-  618.  Rex  Y.  Cheaves,  E.T.  21  G.  3.  DongUu^eS^  —  An  ori- 
(fer  of  bastardy  gjnal  order  of  bastardy  was  made  at  the  Nottinghanukire  sessioas 
5te^(S!art^r  ^  (^^^^^^  1*780),  which  having  been  removed  into  this  Court,  and  a 
Sessbns.  ^^  granted  to  show  cause  why  it  should  not  be  quariied,  the 

Court  desired  the  counsel  against  the  order  to  begin.  —  Bajldwi v 
stated  the  principal  objection  to  be,  that  the  Sesmons  have  no 
original  jurisdiction  in  making  orders  of  bastardy,  and  mentioned 
Dr.  Bum's  opinion  and  reasoning  on  that  point,  and  food's  and 
{a)Antejpi.eo6,  Pfidgeons  case  in  Bulslrode.  (a) —  Howarth,  in  support  of  the 
607.  order,  said,  there  were  four  or  five  cases  which  had  decided  that 

the  statute  of  3  Car.  1.  c.  4.,  gives  the  Sessions  an  original  juris- 
(b)JfUe,pl605.  diction.  —  Buller  J.  read  from  Bo^/,   S/a/er's  case  (6) ;  and  the 

Court  were  clearly  of  opinion,  that  the  Sessions  have  an  origiosl 
jurisdiction. — •  The  order  confirmed. 
But  the  Ses-  614-.  Rex  v.  Price,    H.  T.  35  G.  3.  6  T.  R.  147.  —  The  Court 

Kions  cannot        of  Quarter  Sessions  made  an  order  on  the  defendant,  in  substaact 
order  the  re-       ^s  follows:  It  recited  that  M.  G.  had  been  lately  delivered  of  a 
fo" ^^e  M^urit    ^^'"^^^  bastard  child,  and  that  she  charged  the  defendant  with 
for^the  per.     ^  being  the  father ;  that  the  defendant  was  then  present  in  court,  in 
formance  of  the  pursuance  of  a  certain  recognisance  taken  before  B, «/.,  one  of  the 
•tdermadeby    justices,  &c.  (on  a  prior  day)  and  entered  into  by  the  defendsnt 
one  justice.         a^^  one  J,  P,  as  surety  for  the  defendant,  with  a  condition  there- 
under written,  that  if  the  defendant  should  appear  at  the  th«inext 
.  General  Quarter  Sessions,  &c.  and  should  perform  such  order  as 
should  be  made  in  pursuance  of  the  statute  18  Eiiz.c.  3.,  then  the 
recognizance  was  to  be  void ;  and  that  the  Court  of  Quarter  Ses- 
sions  had  heard  the  complaint,  &c.  on  oath.    The  order  then  stated 
that  that  Court  adjudged  the  defendant  to  be  the  father  of  the  said 
child,  and  ordered  him  to  pay  QOs.  for  the  expences  of  the  lyii^- 
in  and  for  the  maintenance  of  the  child  till  that  time,  and  the 
further  sum  of  Is.  6d.  weekly  from  that  time  so  long  as  the  child 
should  continue  chargeable.     The  order  further  stated  that  the 
Court  of  Quarter  Sessions  also  ordered  the  defendant  to  find  suf- 
ficient sureties  for  the  performance  of  that  order,  and  that,  on  the 
defendant's  alleging  that  he  was  not  compellable  to  find  such 
sureties,  they  committed  him  to  the  house  of  correction  until  he 
should  find  sufficient  sureties ;  and  that  the  Court  also  directed 
that  the  recognizance  of  the  defendant  and  «/•  P.  for  the  defend* 

(c)  Vide  Rex  v.  Clej^,  arUe,  pi.  610.  on  that  grtnind,  but,  oh  the  cctAnoft 
where  an  tft^inal  order  made  at  Sessions  the  authority  to  make  such  sn  wdtf  wii 
was  confirmed.     It  was  not  otjected  to    admitted. 
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ant's  appearance  and  conformity  at  those  Sessions  should  be  dis- 
charged. The  above  order  having  been  removed,  a  rule  was 
obtained  calling  on  the  prosecutors  to  show  cause  why  that  part 
of  it,  by  which  the  defendant  was  committed  for  want  of  sureties, 
should  not  be  quashed.  —  Lord  Kenyon  C.  J.  said,  that  as  there 
was  no  doubt  in  this  case  respecting  the  illegality  of  the  order, 
this  point  having  been  expressly  decided  in  Rex  v.  Fox^  and  as  it 
could  not  be  productive  of  any  good  consequence  to  order,  the 
case  to  be  argued  on  a  future  day  when  the  defendant  could  be 
present,  it  would  be  better  to  dispense  with  his  attendance  on  this 
occasion,  and  dispose  of  the  case  at  once.  His  Lordship  then  SecRexv.  Foi, 
read  the  case  from  a  manuscript  note,  and  added,  as  that  case,  <>**<«>  pl*  ^^* 
which  was  determined  on  great  consideration  and  by  such  able 
judges,  is  directly  in  point,  it  ought  to  govern  the  present  case. 
Therefore,  so  much  of  this  order  of  Sessions  as  respects  the  giving 
of  security  for  the  performance  of  the  order,  and  the  discharg- 
ing of  the  defendant's  recognizance,  must  be  quashed,  and  the 
rest  of  the  order  confirmed ;  which  was  ordered  accordingly. 

XL  Of  the  Certiorari ;  and  quashing  Orders  of  Bastardy » 

615.  Rex  V.  Matthews,   H.  T.  S  W.  5.   2  Salk.^75 Excep-  ^Id^'^^^ 

tion  was  taken  to  an  order  of  bastardy  2  —  Shower  answered,  quaked  unless 

that  no  order  relating  to  a  bastard  child  can  be  quashed,  unless  the  father  is 

tlie  reputed  father  is  present  in  Court ;  which  was  allowed.  present. 

616.  Rex  V.  Tenant,  M.T.  13G.  1.  5^r.  71 6.— Upon  an  order  After  deffend- 
of  bastardy  the  defendant  appealed  to  the  Sessions,  where  upon  a  ant  is  discharged 
full   hearing  he  was   discharged;   afterwards  the  same  justices  •^Sessions a 
made  a  new  order  upon  him.  —  And  Lee  moved  to  quash  it,  the  bastardy  cannot 
defendant  being  by  the  former  order  of  Sessions  absolutely  dis-  be  made, 
charged,  {a)  —  And  of  that  opinion  was  the  Court,  and  quashed  L.  Raym.1423. 

the  last  order.  {a)  1  Vent.  59.    Cro.  Car.  350. 

617.  Rex  V.Gibson,  H.  T.  33  G.  2.  I  Blac.  Rej).  19S.  —  Norton  On  quashing  an 
moved  to  quash  an  order  of  bastardy,  which  oeing  indefensible  <»^ofb"- 
was  accordingly  done,  the  defendant  entering  into  a  recognizance  ?if  **^!/^*^ 
to  abide  the  order  of  Sessions  below  ;  which  was  the  reason,  the  ^  recognisance. 
Court  said,  why  the  personal  appearance  of  the  df  Pendant  was  in 

these  cases  always  required. 

618.  Rex  v.  Stanley,  E,  T.  22  G.  3.  Cald.  172.  —  Two  justices,  Orderof  bas- 
by  an  order  dated  the  29th  May  1781,  adjudged  T.  S.  to  be  the  **«*y  removed 
reputed  father  of  a  bastard  child,  begotten  upon  A.  S. ;   "  which  j^/^i^^,'" 
"  said  child  is  now  become  cliargeable,  &c.,  and  is  likely  so  to  bequMhed*S- 
*<  continue  \*  and  then  proceeded  to  order  maintenance,  &c.    This  objections  on 
order  was  served  upon  the  defendant  on  the  31st  of  June,     The  tlie  face  of  it, 
next  Sessions  were  at  MtV/^i^mfiter  on  the  18th  July*     Upon  an  without  a  pre- 
appeal  to  this  order  at  the  next  Michaelmas  Sessions  holden  by  JJ^^c^S^  ^ 
mljournment  on  the  10th  of  October,  that  court  dismissed  the  ap^ 

peal,  upon  the  ground  of  its  not  having  been  made  at  the  ses- 
sions next  after  tlie  service  of  the  order.  In  the  ensuing  term  a 
certiorari  issued,  to  remove  all  orders  upon  this  subject  made  by 
the  said  justices.  Upon  the  return  of  these  orders,  a  rule  was  ob* 
tained  to  show  cause  why  the  order  of  Sessions  made  on  the  10th 
o£  October  1781,  should  not  be  quashed.  —  Chamhre  objected, 
that  the  defendant  could  not  under  this  rule  go  into  the  original 
order,   the   order  of  Sessions,   which   alone  was  moved  to  be 
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quashed,  liaving  only  dismissed  the  appJMl  and  no^  comjifmed  ike 
original  order*  -r  Buller  J.  Though  there  may  be  a  slight  im- 
propriety in  the  forAn»  if  in  effect  the  order  of  Sessions  confirms 
the  oiiginal  order,  the  motion  to  quash  the  order  of  Seuions  is 
well  enough.  —  The  Court  seemed  to  think,  that  if  the  defnd- 
ant  had  meant  to  take  exceptions  to  the  original  order,  he  should 
have  done  it  hy  appeal  in  due  time  to  the  Sesfimis  ;  as  they  could 
(a)  Vide  anie.     give  relief  as  well  upon  the  form  (a)  as  upoo  the  merits  ;  and  that 

having  declined  the  bringing  of  his  case  before  the  proper  juris- 
diction in  the  first  instance,  he  ought  not  now  to  be  assisted  by 
the  Court  per  saltum :  but  they  gave  time  to  look  for  authorities 
to  justify  such  an  interference,  A  few  days  afterwards  Chambre 
admitted,  that  the  order  might  be  brought  up  by  certiorari,  with- 
out any  appeal  having  been  previously  lodged  at  tlie  Sessions 
within  time ;  and  he  stated  the  general  rule  as  laid  down  in  ]  Salk, 
{k)E,  lAnn.      I4t7.(b)f  that  no  certiorari  shall  be  granted  to  remore  orders  of 

justices  before  the  determination  on  appeal  to  the  Sessions,  unless 
the  time  of  appeal  be  expired  ;  because  it  otherwise  binders  the 
privilege  of  appealing :  consequently,  that  the  Coart  had  a  general 
authority  to  interfere ;  and  that  the  present  case,  in  which  the 
defendant  had  declined  an  appeal  within  the  period  prescribed  by 
law,  was  not  within  the  exception.  He  also  said,  that  this  rale 
(c)  Vide  ante,  was  farther  explained  in  the  case  of  the  Borough  of  Warwuk(c)i 
pl-  €9*  which  adjudged,  that  it  was  only  in  cases  wherein  the  time  of 

appeal  was  limited,  and  not  where  it  was  left  open  at  any  time, 

that  this  general  authority  of  the  Court  was  abridged.     He  added, 

that  as  the  certiorari  appeared  to  have  been  mov€>d  in  time,  be 

should  not  press  the  Court  upon  the  form  of  the  present  ruk^ 

and  without  a  reasonable  prospect  of  success  put  the  party  to  the 

ex{)ence  of  another.  —  Per  Curiam  :  The  orismal  order  oi  adjudi* 

cation  of  two  justices  must  be  quashed,  and  tlie  order  of  Sessions, 

dismissing  the  order  oi  adjudication,  affirmed. 

Acerihrmri  619.  Rex  v.  Bowen,    H.  T.   33  G.3.   6  T.  R.  156.  — The  dc- 

dow  not  lie  to     fendant  having  been  committed  to  the  house  of  correction  at  if. 

d^  &!Lion8    ^"  ^^^  ^^^  ®^  October,  (on  a  charge  made  by  A.  Ives  of  EUm 

by  wiiidi  a  aol-  Parish  for  begetting  her  with  child,  which  cliild  was  likeij  to  be- 

dicrU  continued  come  a  bastar^,)  for  refusing  to  give  security  to  indemnify  the 

in  custody  on  a  parish  of  Eton,  and  for  refusing  to  enter  into  a  recognisance,  with 

c*^JJj|8^  J^  **■*-     sufficient  surety,  to  appear  at  the  then   next   General  Quarter 

^lould  be  re-      Sessions  for  B»,  and  to  abide  by  and  perform  such  order  as  shonUl 

moved  by  ha-     ^^  msLfie  in  pursuance  of  the  statute  18  Eliz.  c.  3.  was  ordered  by 

bear  cjrpus.        the  last  Court  of  Quarter  Sessions  to  be  continued  in  custody  till, 

&c. ;  and  the  following  case  was  stated  for  the  opinion  of  this  Court. 
JV»  B.  was  on  the  9th  of  October  last  committed  to  the  house  of 
correction  at  A;  upon  the  charge  above  mentioned,  by  warrant  of 
Sir  C.  P.  The  said  W.  B.  was  at  the  time  of  his  being  appre- 
hended on  the  charge  specified  in  the  said  commitment,  and  still 
is,  a  private  soldier  enlisted,  and  actually  serving  in  His  Majesty's 
29th  regiment  of  foot,  and  has  no  property^  except  his  pay  mi 
subsistence  as  such  soldier ;  and  the  said  A^  /.  is  not  yet  brouaht 
to-bed.  -^  Lord  Kenton  C.  J.  Before  I  give  any  opinion  upon  Siii 
subject,  I  desire  it  may  be  understood  that  it  is  done  under  a  pro-> 
test  that  no  certiorari  ought  to  have  been  granted  to  remove  tkt 
order  of  Sessions  hither,  because  I  think  that  the  proper  mode  of 
obtaining  relief  in  this  case,  if  the  defendant  were  entitled  to  it,  is 
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by  habeas  corpus,  on  a  return  to  which  the  causes  of  comihitment 

would  be  specified,  and  upon  those  the  Court  would  be  enabled  to 

fbrm  an  opinion  whether  or  not  those  causes  were  sufficient  to 

justify  his    detention.  —  Grose  J.    When  the  case    of  Rex  v. 

Archer  {a)  was  before  the  Court,  no  objection  to  the  certiorari  (a)ifiiie,pl.5S8. 

was  taken :  now  it  has  been  mentioned,  I  am  inclined  to  think  that 

the  writ  ought  not  to  have  issued.  — ^  The  order  of  Sessions  was 

confirmed :  but  Lord  Ken  yon  C.  J.  desired  that  this  might  not,  in 

future,  be  considered  as  a  case  in  which  the  Court  had,  on  con* 

sideration,  granted  a  certiorari  to  remove  such  an  order, 

XII.  The  Punishment  of  the  Mather  and  reputed  Father^, 
See  Stats.  18  Eliz.  c.  3.  7  Jac.  1 .  c.  4.  49  G.  3.  c.68.   50  G.  3.  c.51. 

620.  Bulstrode.S^.  —  The  mother  of  a  bastard  child  shall  not  Tbemocbcraf 
be  punished  upon  the  statute  of  the  7  Jac*  1.  c.  4.  as  for  her  second  » t>Mtard  child 
offence,  unless  she  hud  been  before  questioned^  and  punished  for  ^^|?f  ^" 
her  first  offence.  But  she  might  have  been  punished  for  her  first  second  offence 
offence  either  by  the  statute  18  Eliz,  c,  3.  or  7  Jac.  1.  c.4. ;  but  is  under?  Jac l. 
not  to  be  punished  by  the  T  Jac,  1.  c.4.  $  7.  as  for  her  second  c.4.  unlets  ahe 
offence,  unless  she  had  been  before  punished  for  her  first  offence :  *>•*  !*««"  before 
but  this  second  offence  shall  be  now  taken  and  deemed  as  her  first  ig^ST*"^**^ 
offence ;  and  so  is  to  be  punished  for  the  same  according  to  law.  g^e  Sleter'e* 

case,  ante,  pi.  605.  Rex  o.  EUeo  Tsylor,  arUe,  pL5S8. 

621.  Ex  parte  Addisy   M.  T.  3  G.  4.    iB.Sf  C.  87.  —  Phillips  Where  an  order 
had  obtained  a  rule  to  show  cause  why  a  writ  of  habeas  corpus  ^^***"J^  ^ 
should  not  issue,  directed  to  the  keeper  of  the  gaol  of  the  county  d®«^"~«»«'*« 
of  Leicester,  to  bring  up  the  body  of  J.  A.,  for  the  purpose  of  dis-  p^  ^^^^  ^ 
charging  him  out  of  custody,  on  the  ground  that  the  warrant  of  cannot  be  en- 
commitmcnt  was  defective.    It  appeared  that  on  the  4th  of  April  forced  under 
1822,  two  justices  made  an  order  of  filiation,  which  recited  that   isEUa.  cs., 
complaint  had  been  made  to  them  by  the  overseers  of  S.,  as  well  ^iieiniiSrS^ 
on  their  oath  as  on  that  of  A.  S.,  late  A.  G.,  single  woman  ;  that  ^j^^  under^^ 
the  said  A.  G.  was  delivered  of  a  bastard  child  on  the  29th  No'  49G.a.  ces. 
vember  1808,  at  the  said  parish,  and  that  the  said  child  was  charge-  Ss,  by  coaimit- 
able  to  the  said  parish  from  that  time  till  16th  April  1812;  and  men*  for  three 
that  J.  A.  did  beget  the  said  child,  and  that  the  child  soon  afler  ™®™*' 

the  29th  November  1808,  was  filiated  by  the  said  A.  G.,  and  that 
the  said  J.  A.  did  then  abscond.  It  then  recited  that  the  defendant 
was  present  on  the  4th  April  1822,  before  the  justices  in  pursuance 
of  their  warrant,  who  adjudged  him  to  be  the  reputed  father,  and 
thereupon  ordered  him  to  pay  8/.  (bein?  the  expences  incident  to 
the  birth  and  the  lying-in  of  the  said  A.  G.,  and  the  costs  of 
apprehending  and  securing  him  the  said  J.  A.y  and  of  the  order  of 
filiation;)  and  the  further  sum  of  17/.  10^.,  being  afler  the  rate  of 
2f.  per  week  for  three  years  and  19  weeks,  viz.  up  to  the  6th  of 
April  1812,  on  which  day  the  bastard  child  died,  which  sum  had 
been  expended  in  the  maintenance  of  the  said  bastard  child.  The 
justices  on  the  same  day,  in  consequence  of  the  defendant  having 
refused  to  pay,  or  to  find  surety  for  the  payment  of  the  sums  men- 
tioned in  the  order,  committed  him  until  those  sums  should  be  duly 
paid,  or  until  he  should  be  otherwise  delivered  by  due  course  eif 
Mw.  At  the  Sessions  held  AprU  15tli  1822,  no  appeal  was  entered 
against  the  order,  but  the  Sessions  thought  the  commitment  illegal 
on  the  face  of  it,  and  discharged  the  defendant.    On  the '8th 
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September  1822,  the  defendant  was  again  brought  before  the 
magtitrates  who  had  made  the  order,  and  they  then  committed 
him  again  to  prison.     The  warrant  of  commitment  recited  the 
order  of  filiation ;  and  that  the  defendant  had  not  paid,  or  caused 
to  be  paid,  the  said  sums  of  8/.  and  17 L  lOf.,  and  did  still  refuse  so 
to  do.     And  thereupon,  they  adjudged  him  to  be  guilty  of  the 
offence  aforesaid  against  the  provisions  of  the  18  Eliz.  c.  3.,  and 
therefore,  under  the  directions  of  the  aforesaid  statute j  conunitted 
him  to  ward  in  the  common  gaol,  there  to  remain  without  bail  or 
mainprize,  except  he  should  put  in  sufficient  surety  to  perfofm 
the  said  order,  or  else  personally  to  appear  at  the  next  General 
Quaster  Sessions  of  the  peace  to  be  holden  for  the  county  of  L, ; 
and  also  to  abide  such  order  as  the  iustices  of  the  peace  there 
assembled,  or  the  more  part  of  them,  then  and  there  should  take 
in  that  behalf,  &c.     In  moving  for  the  rule  nm,  two  points  were 
made.     First,  that  the  order  of  filiation  recited  in  the  warrant  was 
bad,  being  for  by-gone  maintenance.     Secondly,  that  the  magis- 
trates had  no  power  to  commit  under  the  1 8  Eliz,  c.  5.,  but  were 
bound  to  commit  for  three  months  under  49  G.  3.  c.  68.  §  3.    On 
showing  cause  the  first  objection  was  given  up,  the  cases  Rex  v. 
(a)^fite,pl.577.   Smith  (a).  Rex  v.  Odam  (6),  Rex  v.  Morcvoia(c)y  Rex  v.  Fax(d\  Rex  v. 
(6)^n<«,pL578.   Hill(e\  and  Rexv,  Hartington  {g)f  being  cited  as  authorities  to  show 
(c)^nte,pl.590.  that  an  order  for  by-gone  maintenance  is  good. —  Per  Curiam: 
{d)JTUe,p\,590.  If  the  original  order  of  filiation  dated  4th  April  be  valid,  it  is 
(«)  1  Sid.386.      ^^^^  ^^A^  ^^6  party  could  only  get  rid  of  it  by  an  appeal,  which  he 
(g)4M«&S.559.  ^^^  "^^  made.    If  so,  then  it  is  clear,  that  all  the  subsequent  pro* 

ceedings,  in  order  to  enforce  the  payment  of  the  maintenance  due 
by  that  order,  must  fall  under  the  49  G.  3.  c.  68.  §  3.  If  the  original 
order  be  on  the  face  of  it  invalid,  then,  whether  appealed  against  or 
not,  it  cannot  now  be  enforced.  In  either  event,  the  present  commits 
ment  is  bad.  It  has  been  contended,  however,  that  it  is  good,  as 
far  as  relates  to  the  sum  of  8/.  But  if  a  man  be  comnutted  for  the 
non-payment  of  two  sums,  one  of  which  is  not  due,  the  warrant  of 
commitment  is  bad  for  the  whole.  The  rule  must,  therefore,  be 
made  absolute.  —  Rule  absolute. 

XIIL  Of  Bastards  born  in  Lying-in  Hospitals, 
See  Stats.  13  G.  3.  c.  82.     20  G.  3.  c.  36. 

A  room  in  a  622.  Rexv.  Manchester y  E.  T.  2G.4.   4-B.  &  ^.  514.  — Two 

parish  work-  justices,  by  their  order,  removed,  M.,  the  wife  of  J.  C,  and  her 

house,  hcensed  ^^^  children,  E.  aged  eight  years,  and  J.  aged  six  weeks,  from 

13  gTc.^2.  '*^^  township  of  M.  to  the  parish  of  H.  A.  Canterbury.    The  Sei- 

and  appropriat-  sions,  upon  appeal,  confirmed  the  order  as  to  M.  C.  and  E  her 

ed  to  the  recep-  daughter,  and  quashed  it  as  far  as  it  respected  «/.  the  son ;  sub* 

tion  of,  and  ject,  as  to  the  settlement  of  the  said  «/.,  to  the  opinion  oi^  the 

"Jlf  <^^  Court  of  King  s  Bench,  on  the  following  case :  —  In  the  M.  work- 

deHvOT^of '  house,  there  is  a  room,  for  which  a  licence  has  been  obtained,  ai 

pregnant  wo-  ^or  a  hospital,    or  place  for  the  reception  of  lying-in  women, 

men  resident  This  room  has  been  duly  licensed,  pursuant  to  the  provisions  of 

within  the  pa-  the  Statute   13  G.  3.    c.82.,   provided  that,   under   the   circum* 

srtUed^MTo  ®^*"^c?8>  '^  *^  ®^c^  ^  i^\^ce  as  can  be  duly  licensed  within  the 

elsewhere,  and  "^^aning  of  that  act.     llie  room  is  appropriated,  by  the  ofRceii 

the  expences  of  ^^  ^^^  ^^^^  of  j\f.,  to  the  reception  of  women  resident  withis 

w/iich  room  was  the  township,  buV  &c\\X«^  «^««>NV4x«^  and  pregnant  with  childres 
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likely  to  be  born  bastards,  and  also  to  the  reception  of  pregnant  defrayed,  in 
women  chargeable  to  the  township,  and  settled  in  M. ;  and  in  cominon  with 
some  few  instances,  pregnant  women  have  been  received  from  "*«g^™_"" 
other  districts,  upon  a  compensation  paid  to  the  overseers  of  Af.  workhouse 
by  the  overseers  of  the  place  in  which  such  pregnant  women  outof  the  pariah 
were  resident,  in  respect  of  the  accommodation  afforded.     Wo-  ntes,  is  not  a 
men  in  the  situation  above  described,  having  settlements  else-  hospital  or  place 
where  than  in  iVf.,  if  too  far  advanced  in  pregnancy  to  be  safely  ^©3*^82 
removed  to  their  settlements,  are  placed  by  the  town  officer  in  13^  *  * 
this  room,  for  the  purpose  of  being  delivered.     The  expences 
incurred  in  respect  of  the  room  are  defrayed,  in  common  with  the 
general  expences  of  tlie  workhouse,  out  of  the  parish  rates.   M.  C. 
being  settled  in  the  parish  of  St.  A.%  in  C,  but  resident  within 
the  township  of  M,,  and  pregnant  with  a  child  likely  to  be  born 
a  bastard,  was  placed,  by  the  officers  of  the  town  of  JVf.,  in  the 
above.-mentroned  room  in  the  workhouse,  and  was  there  delivered 
of  the  pauper  «/.,  who  was  born  a  bastard.     The  questions  for  the 
opinion  of  the  Court  were.  Whether  the  above-mentioned  room  is 
a  hospital,  or  place  within  the  meaning  of  the  act  referred  to  ? 
and,  Whether,  by  force  of  that  act,  the  settlement  of  J,  C.  is  in 
the  parish  of  St.  A.\  or  whether  it  is  in  the  township  of  Af.  ?*— 
Abbott  C.  J.     It  seems  to  me,  that  in  this  case  we  cannot  con- 
sider this  as  a  hospital  or  place  within  the  act.    By  the  10th 
section,  the  person  having  the  management  of  it  is  directed,  be- 
fore the  admission  of  any  pregnant  woman  into  such  hospital,  to 
take  her  before  a  justice,  to  be  examined  whether  she  be  married 
or  single ;  and  other  duties  are  cast  upon  them  for  that  purpose. 
By  the  4>th  section,  an  inscription  is  to  be  placed  over  the  door 
or  public  entrance  of  every  such  hospital,  stating,  that  it  is  licensed 
for  the  public  reception  of  pregnant  women :   and  the  places 
spoken  of  in  the  3d  section  are  those  used  for  the  public  recep- 
tion of  pregnant  women,    and  supported  by   voluntary  contri- 
bution.    In  the  present  case,  it  is  only  a  room  set  apart  for  this 
purpose  in  the  workhouse,  the  expences  of  which  are  defrayed 
out  of  the  poor's  rate.     I  think,  therefore,  that  this  cannot  be 
said  to  be  used  for  the  public  reception  of  pregnant  women, 
nor  supported  by  charitable  contribution.     The  township,  there- 
fore, is  not  protected  by  the  5th  section ;  and  the  Sessions  have 
come  to  a  right  conclusion.  —  Order  of  Sessions  confirmed. 
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CHAPTER  IX. 

1 

APPRENTICES. 

I.  IVho  shall  take  Apprentices. 
II.   fVho  are  compellahle  to  serve. 

III.  Of  the  Indenture, 

IV.  Of  the  Stamp  Duty. 
V.  Uf  the  Apprentice  Fee, 

VI.  Jurisdiction  of  the  Justices  and  the  Sessions. 

VII.  Of  assigning  Apprentices  ;  and  the  Death  of  the  Parties* 

VIIL  Of  Parish  Apprentices. 

IX.  Of  Apprentices  to  the  Sea  Service. 

X.  Of  Apprentices  bound  by  Public  Charities. 

XI.  Of  Apprentices  to  Chimney  Sweepers. 

XII.  Of  Apprentices  in  Cotton  and  WooUen  Mills, 

I.  Who  shall  take  Apprentices. 
See  stats.  5  Eliz,  c.  4.  §  25,  26.  28,  29.  33.  4«.    54  G-S.  c.96. 

II.  fFAo  ar^  compellable  to  serve. 
See  Stat.  5  £/iz.  c.  4.  §  35,  36. 

III.  Of  the  Indentures. 
See  Stat.  5  Eliz.  c.  4.  §  25.  41,  42,  43.     54  G.  3.  r.  96. 

An  apprentice  62S.  K A  CO N's  Abr,  54^6  — The  retaining  a  menial  servant, 
must  be  retain-  and  taking  an  apprentice,  differ  greatly  as  to  the  man- 

ed  by  deed.  ^^i.  .  f^,.  ^  ^^  (.||g  fj^st,  it  may  be  by  parole,  contract,  or  agree- 
Dalt.  C.58.  ment  only  ;  and  therefore  such  a  one  may  be  by  parole  or  with- 
sBac.Ab.546.  out  writing ;  but  an  apprentice  must  be  by  deed,  and  cannot  be 
Ld.  Ray.  1117.  discharged  without  deed,  and  must  be  retained  by  the  name  of 

an  apprentice,  otherwise  he  is  no  apprentice  though  he  be  bound. 
An  infant  ap-,  624.  Gilbert  v.  Fletcher,  T.  T.  5  Car.  1.  Cro.  Car.  179.  —  Co- 
P^^^  <*°°<^*  venant  against  an  apprentice  for  departing  from  his  senrice  with- 
»"«»oiitl^  ^^^  licence,  within  the  time  of  his  apprenticeship.  The  defend- 
ivDSNTuaxs  -  ^"^  pleaded,  that  at  the  time  of  making  the  indenture,  he  was 
but  the  master  within  age ;  and  thereupon  it  was  demurred.  And  it  was  argued 
may  chastise  at  the  bar,  that  this  inaenture  should  bind  the  infant,  because  it 
^  for  misbe-  ^gg  {qj^  ^jg  advantage  to  be  bound  apprentice,  to  be  instructed 
cSinndTr^'^  in  a  trade  :  he  is  also  compellable  by  the  statute  of  5  Eliz.  to  be 
5£li2.  C.4.        bound  out  an  apprentice.     But  all  the  Court  resolved,  that 

although  an  infant  may  voluntarily  bind  himself  apprentice,  aod 
if  he  continue  apprentice  for  seven  years,  he  may  have  the  bene- 
fit to  use  his  trade :  yet  neither  at  the  common  law,  nor  by  atfy 
words  of  the  statute  of  5  Eliz.  a  covenant  or  obligation  of  tin 
infant  for  UU  appTen\Ace^\^  ^^\V^\Tvd  V\ka.    But  if  he  misbehave 
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himself^  the  master  may  correct  him  in  his  service,  or  complain 
to  a  justice  of  peace,  to  have  him  punished,  according  to  the 
statute ;  but  no  remedy  lieth  against  an  infant,  upon  such  cove- 
nant.    And,  therefore,  it  was  adjudged  for  the  defendant. 

625.  The  case  of  Chesterfield,    T.  T.    91V.S.  2  Salk.  479.  —  A  coTenant  be. 
«/.  was  a  servant  to  Sir  P.,  in  IF. ;  afterwards  he  left  his  service,  tween  the  inai- 
and  was  put  out  by  his  master  Sir  P.  to  a  barber  in  C,  who  was  ^^"'•nd  •  third 
to  teach  him  to  shave  and  make  perriwigs,  for  which  he  was  to  bbdin* som u» 
have  5l.  from  Sir  P. ;  J.  continued  a  year  in  his  employment,  constitute  an 
according  to  the  covenants  between  Sir  P.  and  the  barber,  to  appreoticeibip. 
which  «/.  was  no  party.  —  The  Court  adjudged  that  this  did  not 

make  a  settlement  at  C,  because  it  was  no  service ;  and  that «/. 
was  thereby  no  more  than  a  boarder  there  for  his  education,  which 
is  no  service  to  make  a  settlement. 

626.  Barber  v.  Dennis,  M.  T,  2  Ann.  6  Mod,  69.  —  On  an  ac-  An  agreemeot 
tion  of  covenant  against  an  apprentice  for  leaving  his  service*  ^  cancel  inden- 
Holt  C.  J.  held,  that  if  a  master  license  an  apprentice  to  leave  [^^""^  ^ 
him,  he  cannot  afterwards  r'ecal  that  licence.  ^  p     '„ 

627.  Rex  V.  rhursley,    T.T..  3  Ann.   6  Mod.  190.  — The  son  ^'   .  ^*-«»- 
was  bound  an  apprentice  to  his  father,  who  gave  up  the  indenture  A."  *°°*"^"'* 
to  the  son,  and  bound  him  out  to  service  for  a  year  in  another  ship  though  it 
parish,  where  he  served,  but  did  not  cancel  the  indenture.     The  be  ^\en  up, 
son  becoming  poor,  the  justices  held  him  settled  in  the  parish  yet,  if  it  remain 
where  the  father  lived,  because  the  indenture  being  still  in  force,  uncancelled, 
his  apprenticeship  continued.     And  though  it  was  agreed,  that  r'"^""^/?!, 
an  accord  with  satisfaction  would  be  a  good  discharge  of  this  ^^^  expires, 
covenant :  and  though  it  was  urged  that  here  was  that  which  in  Sbaw,  pi.  222. 
its  nature  amounts  to  a  satisfaction  to  the  father,  for  now  he  is 
discharged  of  the  obh'gation  of  providing  for  his  son  as  an  ap- 
prentice ;  yet   the  Court  held  that,  the  indenture  not   being 
cancelled,   the    obligation   of  apprentice    continued ;   and   that 

if  the  father  should  get  the  indenture  into  his  hands  again  un- 
cancelled, and  sue  the  son  thereupon,  the  aforesaid  agreement 
would  not  be  a  good  plea  for  the  son.  —  Powell  J.  remembered 
the  case  in  the  year*book  of  Hen.  7.  where  one  was  bound  by 
bond,  and  the  obligee  delivered  it  to  the  obligor,  who  omitting  to 
cancel  it,  the  obligee  into  whose  possession  it  afterwards  came 
put  it  in  suit;  and  all  this  was  pleaded  specfally  and  adjudged, 
no  plea. 

628.  Smith  v.  Birch,    M.  T.    1  G.  2.    1  Sess.  Cos.  222.  —  An  The  binding  of 
action  was  brought  against  the  defendant  for  enticing  away  and  ^^  apprentice 
detaining  the  plaintiff's  apprentice,  who  had  agreed  by  writing  to  """^^  ^^1*11^ 
serve  the  plaintiff  for  seven  years.     Upon  evidence  it  appeared,  |^  J^^j^  ^^^ 
that  the  style  of  the  writing  begun,  '*  This  indenture,  &c.  &c"  but  mutt  bd  by 
but,  in  fact,  the  parchment  was  not  indented,  but  was  a  deed  xkdkiitume,  at 
poll.     It  was  contended,  that  the  young  man  was  not  an  appren*  J®*^*®  •  ^ 
ticCf  because  he  was  not  bound  by  indenture  ;  for  an  infant  can     "*^*    . 

be  bound  in  no  other  way  than  as  the  statute  5  Eliz.  c.4.  directs^  p"**  ^^-^^^  - 
and  that  is,  **  by  indenture."     This  defect  cannot  now  be  made  ^2[  ^J^  "** 
eood,  for  the  deed  cannot  now  be  indented,  for  that  would  be  a        *    * 
forgery,  and  by  making  it  so,  it  might  be  an  estoppel:  therefore^- 
unless  the  plaintiff  can  show  the  young  man  to  be  of  full  &ge  at^ 
the  time  of  signing  such  deed,  he  cannot  be  accounted  his  ap» 
prentice^  oueither  can  the  plaintiff  prove  him  be  to  his  servant  by.  (his 
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deed  ;  for  he  has  declared  for  an  apprentice,  and  must  prove  him 

so  to  be.  —  The  plaintiff  was  nonsuited. 
In  INDENTURES  629.  WkUhy  V.  Lqftus,  M.  T.  10  G.  1.  8  Mod.  190.  —  Ik  Co- 
of  apprentice-  venant  on  an  indenture,  in  which  the  father  of  the  apprentice 
flhip,  in  which  ^^^  ^j^^  apprentice  of  the  one  part,  and  the  master  of  the  other 
^ndshimselTto  P**"^'  mutually  covenanted  and  agrwd,  Ac.  The  action  was 
perform  a  ape-  brought  jointly  against  the  father  «Bd  son,  on  the  breach  of  a 
dfic  act,  yet,  if  covenant  by  the  son  faithfully  to  account  at  his  master's  request  for 
the  father  or  all  such  of  his  master's  goods  as  should  come  to  his  hands.  Af^er 
other  person  00-  yerdict  for  the  plaintiff  it  was  moved  in  arrest  of  judgment,  that 
aoprentice  for  ^  ^  ^^**  ^^  *  jomt  action,  and  the  breach  was  assigned-  against 
the  true  per-  the  son  only,  the  plaintiff  could  not  maintain  his  judgment.  — 
formanceofthe  The  CouRT  was  of  opinion,  that  the  very  end  of  binding  the 
articles,  &c.  the  father  was  to  answer  the  wrong  which  might  be  done  by  the  son 
obligation  shall  ^^  Yi\%  master,  therefore  he,  the  father,  must  be  obliged  for  his 
bu^W  and  a  *^"'®  ^^^^  performance  of  the  articles.  It  is  true,  that,  at  the  end 
joint  action  of  ^^  ^^^  articles,  the  covenant  is  in  the  singular  number,  and  it 
covenant  will  must  be  SO  where  the  son  is  bound  to  perform  the  thing  for  which 
lie, although  the  covenant  is  made:  this  clause  is  usually  inserted  that  the 
the  tn'^<^  *>e  covenants  may  be  taken  distributively,  viz.  that  each  of  the  co- 
** vMumt  hi  rtie  ^c**^^®*^  should  perform  his  part ;  and  this  makes  the  covenant 
singular  num-  ^^  ^^  ^^^  ^*"^  ^^^  father  who  covenanted  for  him  as  well  as  for 
her.  himself.  —  So  the  plaintiff  had  judgment. 

The  failure  of  630.  Rex  V.  Buckington,  E.  T.  lOG.  1.  2  Ld.  Raym.  1S52.-' 
the  master  docs  A.  was  bound  apprentice  to  «/•  C,  of  B.,  and  served  him  six  months 
not  cancel  the  under  the  indentures.  His  master  afterwards  failed  in  business, 
indentures.         ^^^  ^^  ^jjj^  j^j^  master's  consent,  hired  himself  to  J.  G.,  in  the 

parish  of  S,     He  served  G.  in  S,  two  years,  and  aftemnards  C. 

delivered  up  to  ^.  his  indentures.  —  The  Court  held  that  the 

indentures  were  not  cancelled  by  the  failure  of  C. 
Although  Uie  631.  Rex  w.  St.  Nicholas,  Ipswich,  M.  T.  10  G.  2.  Burr.  S.  C. 

5  Elix.  C.4.  91.  —  The  question  was.  Whether  a  person  bound  an  apprentice 
makes  all  ap-  \^  ^  corporate  town  or  city  for  a  less  time  than  seven  years  gains  t 
?^«.K.»« »*)?«!.«  settlement  there  by  such  binding  and  service  under  it?  —  Lohd 

corporate  towns  ,  •'  o  , 

for  less  tlian  Hardwicke.  This  case  depends  upon  the  26th  and  4>lst  sections  of 
seven  years  votct,  5  Eliz.  c.  4.,  by  the  first  ot  which  apprentices  may  be  retained  in 
yet  indentures  corporate  towns  for  seven  years  at  the  least ;  and  by  the  latter 
^°''f^J*'^j  section  all  indentures,  &c.  of  apprenticeship,  otherwise  than  by 
aTb^een  Uie^  ^^*®.  8^'"'®  ordained  and  limited,  are  declared  to  be  void  in  law  to 
parties.  ^^^  intents  and  purposes.     I  am  of  opinion  that  the  latter  dauie 

S.C.Stra.1066.  does  not  make  such  indenture  void,  but  only  voidable  by  the  par- 
ties themselves,  and  by  them  only.     There  are  many  cases,  where, 
according  to  the  strict  words  of  the  statute,  a  thing  is  made  void, 
yet  has  been  held  not  to  be  absolutely  void,  but  only  voidable ;  ai 
(a) Hob.  166.       m  fVhinchcomb  V.  fVinchester  (a),  and  Barber  y^  Dennis,  (b)    Tbe 
(6)^n/«,pl.626.   principal  objection  to  this  binding  is  founded  on  the  determination 
(c)Po«f,  pi. 643.   ^^  Cuerden  v.  Leyland{c),  where  the  indenture  was  hokSen  to  be 

absolutely  void  for  want  of  being  stamped.  But  the  statute  ^Ann» 
^  c.  9.  not  only  declares  that  all  such  unstamped  indentures  "  shall 
<<  be  void,"  but  further  adds,  «  and  not  available  in  any  couit  or 
**  place,  or  to  any  purpose  whatsoever;"  and  there  ie  a  aabaeqitent 
clause,  that  no  such  indenture  shall  be  admitted  as  evideooe  inaay 
suit  to  be  brought  by  any  of  the  parties  thereto,  unless  audi  party 
in  whpse  behalf  it  is  produced  shi^ll  make. oath,  that  the  whole  soo 
really  given  wvtJd  xYve  w^'^t^^Xaci^  "««&  truly  inserted.     And  yet  tbe 
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order  of  Sessions  in  that  case  was  grounded  upon  the  indenture 
which  was  not  stamped,  nor  was  the  duty  paid.  The  statute 
5Eliz,  C.4.  rather  respects  the  particular  advantage  of  corporations 
than  that  of  the  public  in  general,  and  therefore  it  would  be  incon- 
venient to  make  too  rigid  a  construction  of  it :  which  was  likewise 
the  opinion  of  the  other  judges. 

632.  Rex  v.  Stratton,  E.  T.  21  G.2.  Burr.   S.  C.  272.—  S.  P.,   An  agreement 
at  the  age  of  14  years,  was  by  his  mother  (being  then  a  widow)  to  execute  in- 
placed  as  an  apprentice  with  his  brother-in-law  J,  P.,  by  trade  a  ^®"*2^^  ^ 
cordwainer,  in  the  parish  of  S.,  for  six  years,  to  learn  the  said  ^^^  the  wr-" 
trade :  but  at  the  time  of  placing  him  as  aforesaid,  no  indenture  of  vice  is  perform, 
apprenticeship  was  executed.     The  mother  agreed  to  pay  to  his  ed,  and  the  writ- 
master  4/.  in  hand,  and  4/.  at  the  end  of  three  years,  and  his  mas-  i°g*  ^^  P*^ 
ter  was  to  find  him  in  meat,  drink,  washing,  and  lodging,  during  ^^*^?^'  \^^1T 
the  said  six  years,  and  his  mother  was  to  find  him  in  clothes  during  ]Lrunder5£Us. 
the  said  term;  all  which  was  performed  accordingly:  and  the  said  c.4. 

S.  P,  believed,  that  in  or  about  the  last  year  of  the  said  term  one 
part  of  an  indenture  was  prepared,  in  order  to  bind  him  an  appren- 
tice to  the  said  J.  P.,  pursuant  to  the  said  contract  or  agreement. 
But  he  did  not  remember  that  he  executed  the  said  part,  or  that  it 
was  executed  by  his  mother,  and  the  said  «/.  P.,  or  either  of  them, 
nor  what  was  become  of  the  said  one  part.  It  was  moved,  that  all 
this  doth  not  amount  to  such  a  binding  as  will  gain  a  settlement, 
there  being  no  indenture  duly  executed.  —  The  Court  seemed  to 
think  this  exception  too  strong  to  be  answered;  and  made  a  rule 
to  show  cause ;  which  rule  was  afterwards  made  absolute  without 
defence. 

633.  Rex  v.  St,  Mary  KaHendar,    T.  T.  21  &  22  G.  2.  Burr.  Exchanging  the  ^ 
S.  C.  274.  —  J.  M.  the  pauper  was  bound  apprentice  for  seven  indentures  is 
years  to  J.  G.  of  St.  M.'s  parish,  and  served  there  accordingly  for  *^"*^*°\j!** 
l^ye  years,  and  then  left  his  master.     The  indentures  were  after-  ^^""^    ^   *"* 
wards  exchanged  between  the  master  and  apprentice's  father  by 

consent  of  the  apprentice.  About  one  year  afterwards,  the  father 
of  J.  M.  contracted  with  W.  S.  of  T,  for  binding  J.  M.  apprentice 
to  him  for  four  years,  and  in  consequence  of  that  agreement  J,  M. 
went  to  W,  S.  on  trial,  and  lived  with  him  a  year  and  three  quar- 
ters in  T.  But  no  indentures  were  executed,  nor  dther  agreement 
made.  —  Lee  C.  J.  There  can  be  no  ground  to  consider  this  as  a 
settlement  at  T.,  but  upon  the  supposition  that  the  first  indentures 
subsisted,  and  that  the  service  at  T*  was  under  them.  But  the 
exchange  of  the  indentures  certainly,  in  law  or  equity,  which  are 
the  same  in  this  case,  amounted  to  a  cancelling  of  them,  and  a  de- 
termination of  the  apprenticeship  under  them. 

634.  Rex  v.  Mawnam,  H.  T.  22  G.  2.  Burr,  S.  C.  290.— J.  M.  AparoUHndmg 
was  put  out  as  an  apprentice  on  a  parole  binding,  no  indentures  or  itnotsuflBdent. 
agreement  for  indentures,  having  been  drawn. — Henley  contended  ^*i"*  S.C.540. 
«that  the  statute  3  & 4  fV.&M.  c.  II.  ^S.  expressly  requires  that  the 

binding  shall  be  by  indenture.  —  Ford^  of  counsel  on  the  other 
side,  owned  it  could  not  be  supported. 

635.  Rex  v.  Whitchurch  Canonicoruniy  T.  T.  5  G.  3.  MSS.  —  No  agreement 
J.  G.,  when  he  was  of  tlie  age  of  22  years,  agreed  with  W.  B.f  a  whatever  will 
stone-mason,  to  bind  himself  apprentice  to  the  said  B.  for  the  term  *^^*"^^^^^ip 
of  six  years ;  that  B.  should,  during  the  term  of  his  apprenticeship,   unless  there  ara 
provide  for  him  meat,  drink,  washing,  lodging,  and  clothing ;  that  indentures  exe^ 
G.  should  live  with  and  work  for  him,  as  his  apprentice^  ia  Ki«  wA.  oai«&. 


,^\%  APPRENTICES.  [Ch.  tX« 

5  Mod.  328.       trade,  during  that  tcmi ;  and  that  indentures  sbouid  be  eMCUted 

between  them  accordinglj :  but  no  such  indentures  were  ever  exe- 
cuted. G.  immediately  after  the  agreement  was  made  went  to  live 
with  B.t  and  worked  for  him  as  an  apprentice!  in  his  trade,  for 
five  years  and  upwards,  in  the  parish  of  JF^  and  was  also  some- 
times employed  by  B.  in  husbandry-business ;  of  which  be  com- 
plained, as  being  contrary  to  the  agreement,  by  which  he  was  to 
work  for  B.  in  the  trade  of  a  stone-mason,  llie  pauper,  before 
the  expiration  of  the  last  year  of  the  term,  marriea,  and  left  hb 
master,  with  his  master's  consent.  There  never  was  any  other 
contract  or  agreement  between  them.  No  wages  were  ever  paid 
by  B.  to  G.;  but  a  little  pocket-money  was  sometimes  given  to 
him  by  B,  They  always  considered  themselves  as  master  cod 
apprentice :  but  as  no  indenture  was  ever  executed  between  them, 
they  thought  that  the^  were  at  liberty  to  part  when  they  pleased. 
And  when  G.. complained  to  B.  **  that  he  ought  not  to  be  em- 
«  ployed  except  in  his  business  of  a  stone-mason, **  jB.  told  him, 
''  that  he  might  go  atoay  if  he  pleased" — Tu£  Court.  The  obje^ 
of  taking  an  apprentice  and  having  a  servant  are  distinct,  and  can- 
not be  converted  one  into  another.  The  case  of  Rex  v.  S^  Mary 
Ca)^it/«,pl.635.    Kallendar(a)  is  in  point.     G.  cannot  be  considered  an  apprentice 

because  there  is  no  indenture. 
An  apprentice  Q'i^Q.  Hex  v.  JVeddington,  T.  T.  14  G.  3.  2  Btirr.  S.  C.  766.  — 
diflchiirged  of  7'.  £,^  the  pauper,  being  then  of  the  age  of  eight  3'earsand  a  half, 
®°®  "jf*"**^*^  bound  himself  apprentice  by  indenture,  with  his  father's  consent, 
bound  ai^«i.  ^^^  ^^  ^  party  to  the  indenture,  to  IV,  /WT.,  for  seven  years ;  and 
tice  by  another,  served  him  under  the  indenture  one  year  and  a  half,  and  then  the 

indenture  was  destroyed  by  consent  of  the  master^  the  Jather^  and 
the  j\ppRENTicE.  The  pauper,  within  half  a  year  afterwards, 
bound  himself  apprentice  by  indenture,  with  his  fatjier's  consent, 
to  2\  M.,  for  seven  years ;  and  served  the  said  jT.  AT.  in  the  pa- 
rish of  B;  under  the  said  lastmentioned  indenture, yoar  yean; 
and  then  this  indenture  was  destroyed  by  consent  of  the  said  T.  M. 
the  masler,.the  Jather,  and  the  apprentice.  The  pauper,  after 
this,  bound  himself  apprentice,  by  indenture  to  one  5.,  for  two 
years,  and  duly  served  the  said  S,,  under  the  said  lastmentioned 
indenture,  the  whole  of  the  said  two  years,  —  Lord  Mansfield: 
The  single  question  is,  Whether  the  indenture  of  apprenticeship 
with  T,  M,  was  void,  or  not  ?  there  having  been  a  former  inden- 
ture,, but  such  former  indenture  having  been  cancelled,  by  agree- 
ment between  the  master,  the  father,  and  the  apprentice.  The 
(6)  po»/,  pi. 709.  case  of  Rex\,  Ausirey  (b),  though  very  correctly,  I  believe,  re- 
ported, might  probably  mislead  the  justices,  by  their  not  attending 
to  the  circumstances  of  the  particular  case,  to  which  the  general 
*  words  there  made  use  of  were  to  be  applied.  They  seem  to  bare 
understood  them  in  their  absolute  and  general  sense,  without  con- 
sidering their  particular  application  to  the  case  then  under  consi- 
deration ;  which  was  the  case  of  a  ;9nm/i-anprentice,  where  the 
parish  and  the  public  are  interested.  The  child  was  legally  bound 
out  by  the  parish  officers  till  he  should  be .  24,  and  the  in- 
denture was  duly  approved  by  two  justices.  The  master,  in  con- 
sideration of  40^.  paid  to  him  by  the  apprentice,  agreed  to 
discharge  him ;  and  delivered  up  the  indenture  to  the  appren- 
tice. The  question  was,  Whether  the  parish  qficerSt  who  bound 
him  out  under  a  &pecv«.\  ^Mthotity^  ought  not  to  have  been  con- 
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suited  about  discharging  him,  and  ta  have  given  thoir  ccmsent  to 
it  ?     llie  whole  poh'cj  of  the  43  Eliz.  c«  2.  §  5.  might  be  defeated, 
tf  the  master  and  parish  infant' apprentice  coulcT,  by  their  joint 
consent  alone,  without  the  consent  of  the  parish-oMcers,  discharge 
such  a  contract,  and  set  the  apprentice  free  from  it.     Such  a  con- 
struction would  evade  and  invah'date  this  law.    That  case,  there- 
fore, is  not  applicable  to  the  present.     Here,  the  original  contract 
was  only  between  the  father,  the  master,  and  the  apprentice :  and 
ail  of  them  consent  to  the  discharge.     An  infant  may  make  his 
condition  better ;  though  he  cannot  make  it  worse.     The  reason  * 
why  an  infant  may  bind  himself  apprentice  is,  because  it  is  for  his ' 
benefit.  '  If  he  was  discharged  of  the  former  indenture,  he  was  at 
liberty  xx^  execute  another.    The  case  of  St.  Mary  Kallendar  (a)  {o)AnU',\i[.Q'\^, 
is  in  point :  I  sec  no  distinction  that  can  be  made  between  it  and 
the  present  case     The  indentures  were  exchanged  between  the 
father  and  tho  master,  by   consent  of  the  apprentice,  who  was 
clearly  then  under  age ;   and  Lee  C.  J.   says,    "  The  indentures 
**  did   not   subsist,    because    the    exchange  of   the    indentures 
**  amounted  to  a  cancelling  them,  and  a  dettrmination  of  the  ap- 
*'  prenticeship  under  them."  —  The  Court  concurred  with  Lord 
Mansfield. 

637.  Rex  v.  Justices  of  Devonshire,  T,  1\  Cafd.52,  17G.  S. —  Wlien  a  masuT 
J.  C.  was  born  in  the  parish  of  fV,,  and  about  the  age  of  seven  rvceWM  money 
years  was  bound  to  A.  £.  of  fV.,  with  whom  he  lived  till  21 ;  «/ >»>»  "ppren- 

and  then  made  an  agreement  with  his  master  to  izive  him  one  J**^     ,  .  .*?* 
^       ••     L  L-      /•  f  ^-       I.-  r>  !•  to  vacate  hi» in- 

^mea  to  discharge  him  from  his  apprenticeship.     E.  gave  nun  a  denturvn,  the 

discharge  under  his  own  hand.     After  difterent  services  he  gained  relation  is  di». 
A  settlement  by  hiring  and  service  under  R.  .S.,  in  the  parish  of  P,  solved,  though 
The  question  was,  Whether  he  was  so  far  discharged  from  his  ap-  ^*^  indeniuret 
prenticeship  by  the  above-stated  transaction,  as  to  be  capable  of  ^JJJ^"  ""*^^"* 
gaining  a  settlement  by  hiring  and  service.  —  Ix)RD  Mansfield. 
I  am  of  opinion,  that  if  the  indenture  had  not  been  destroyed,  but 
remained  in  the  master's  hands',  the  apprentice  would  yet  have 
gained   a  subsequent  settlement  in  P,     The  master  received  a 
guinea  of  his  apprentice,  then  at  full  age,  for  the  express  purpose 
t}f  vacating  the  indenture.     Why,  could  the  fhaster,   after   this, 
liave  used  the  indenture  against  the  apprentice?     So  far  from  it, 
that  the  apprentice  might  ha?e  brought  an  action  against  the  mas* 
ter  for  it.  (b) 

638.  Rex  v.   Evered,  T.  T.    17  G.  3.  CaW.26.  — Two  justices   Indentures cxe- 
committed   R.  C,  an  apprentice,  to  the  Bridewell,  for  running  cutcdbyauiu- 
away  from  his  master.     He  had  been  bound,  when  an  infant,  for  J""^.  ^***'J[?^' 
«ix  years  by  indenture;  and  being  now  of  age,  he  ran  away,  al-  Jl^if  J,"  LpJIJli. 
leging  afterwards  that  he  did  so  with  an  intent  to  avoid  the  ap-  tice  for  jir^rari 
prenticeship  made  when  he  was  an  infant,  and  to  his  prejudice  (c).  only,  are  not 
—  Lord  Mansfield.    It  has  been  adjudged,  that  an  infant  may  '^oid,  tliough 
bind  himself  for  his  own  benefit;  and  it  is  settled  in  the  case  of  ****  ^^^yl/'^* 
Rex  v.  St*  Nicholas,  {d)  that  a  binding  for  four  years  gives  a  set-  binding  to  be 
clement.  —  Aston  J.     Supposing  the  indentures  voidable,  I  can-  for  tevenyears. 
not  conceive  that  the  apprentice's  running  away  can- avoid  them.  (c)Note,baliad 
Had  he  served  regularly,  and  during  such  service' declaredhis-in*  runaway  twic* 
tention  to  depart,  it  might  have  been  difi&rent.     Here  be  would  before. 

t  (4/)i#iil#,pL6Sl. 

(6)  See   Rex  v.  ITie  Holy  Trinity,  jhuI,  vol.  ii.  p).  574.  nnd  Rei  v.  Chipping 
Warden',  pott,  vol.  If;  pi.  550. 

VOL.  I.  L  L 
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make  use  of  his  ofience  in  order  to  avoid  the  punithment  that  at- 
tends it ;  but  it  is  too  late  to  do  it  before  a  justice^  when  charged 
with  a  crime.  —  Willes  and  Ashhurst  Js.  were  of  the  iame 
opinion. 
In  a  common  639.  Branch  v.  Emngton,  M.T.  21G.S.  Doii^.518.  —  Cove- 
indenture  of  DQDt  on  an  indenture  by  the  master  against  the  father  of  the 
•PP'^^^j^P'  apprentice.  The  indenture  was  in  the  common  form*  under  the 
c.'4.*betwecn  5Eliz,cA.;  the  plaintiff  expressly  covenanting  to  fold  the  ap- 
thcVatiier,  son,  prentice  meat  and  lodging,  the  defendant  to  find  him  clothes  and 
and  master,  the  washing,  and.  the  apprentice,  that  he  wouhi  serve  faithfully,  &c. 
father  isanswcr-  and  for  the  true  performance  of  all  and  every  of  the  said  cove- 
^^^^'''' ^^"^^  nants,  each  of  the  said  parties  bound  himself  to  the  other.  The 
bvthesonr"  breach  assigned  was,  that  tlie  apprentice  had  abaenled - himaelf 
See  Cuming  t>.  from  the  service. —  To  this  there  was  a  gfittfra/  i^munm— *Lobd 
Hill,  3  U.  &  A.  Mansfield  said,  nothing  was  clearer  than  that  the  father  was 
^^*'  bound  for  the  performance  of  the  covenants  by  the  son*  •—  Judg- 

ment for  the  plaintiff. 
An  apprentice        640.    Ex  parte  Davis,   T.T.  S4>G«S.  5^.  22.715. —  Bailbt 
afU^r  attaining     moved  for  an  habeas  corpus  to  bring  up  this  person  that  she  might 
the  age  of  y^^  discharged  from  certain  indentures  of  apprenticeship,  entered 

'^y^yZ'^Zo    '"^»  between  herself  of  the  one  part  and  E.  fV.  of  the  o*er  part, 
•indentures.         whereby  she  bound  herself  to  him  as  an  apprentice  for  sevea  years ; 

being  therein  described  as  of  the  age  or  14,  but*  in  lmct«  being 
above  17  years  old  at  the  time  of  the  binding,  and  having  now 
attained  21  and  upwards;  the  indentures  still  subsisting.  He 
grounded  his  application  upon  the  principle  that  infants  caaaot 
be  bound  by  indentures  of  apprenticeship  beyond  21 ;  but 
that  they  may  dissent  from  them  after  they  arrive  at  that  age. 
—  Lord  Kemyon  C.  J.  It  is  clear  that  the  apprentice  must  be  dis- 
charged. Every  indenture  of  an  in&nt  is  voidable  at  his  election : 
and  in  such  cases  the  master  must  trust  to  the  covenant  of  those 
who  engage  for  the  infant.  But  where  the  binding  it  under  the 
authority  of  an  act  of  parliament,  that  takes  away  the  power  of 
electing  to  vacate  the  indentures.  But  I  know  of  no  act  which 
prohibits  the  party  in  a  case  like  the  present  to  make  such  elec- 
tion upon  her  coining  of  age.  According  to  the  argument  of  the 
counsel  against  the  rule,  an  infant  who  improvidenUy  bound  him- 
self till  the  age  of  50  or  upwards  would  be  bound  to  serve  till 
that  time  :  but  it  is  impossible  to  support  such  a  proposition.  Thii 
apprentice  ought  not  to  have  been  bound  longer  than  till  she  was 
21;  and  we  ought  now  to  discharge  her.—- The  other  judges 
concurred. 
An  appi«nUce  641.  Rex  v.  Hindringham,  H.  T.  36  G.S.  6  T.  R.557.  —  H*  A, 
leaving  his  mas-  in  March  1780,  being  of  the  age  of  17,  bound  himself  an  appren- 

Kwn'^tTuSl  ^*^®^^  ^'  ^'*  ^^®"  ®^.^-  ^^^^^  mariner,  for  four  yean; and 
King's"service  f^^^^^^  -there,  under  his  indenture  of  apprenticeship  more  than 
with  his  mas-  40  days.  When  he  had  been  an  apprentice  about  IS  or  14 
ter*8  approba-  months,  he  went  on  shore  from  out  of  one  of  his  master's  ships, 
tion  is  not  a  and  entered  into  His  Majesty's  service  as  a  sailor,  with  the  coa- 
IndMtur^  sent  of  his  master ;  but  the  indentures  of  apprenticeahip  were  not 
See  Ashcroft  v.  delivered  up  or  cancelled  by  the  master  during  the  term  of  his 
BerUes,  ;nmi,  apprenticeship.  He  .continued  in  the  king's  aervi<:e  abool  tiro 
volii.  pi.  549.    years,  and  was  then  discharged;    when  he  went  to  his  father*! 

house  at  D*,  and  continued  there  for  some  weeka ;  and  at  WkM- 
suntide  nBd\el\\\in%^\^  \a  A*  W.^  of  H.,.fTom  that  tine  to  Afi- 
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chaelmas  following;  and  at  tbat  Muhadmaty  (which  was  the 
Michaelmas  beivre  the  tenn  of  the  indenture  of  apprenticeship 
would  hsre  expired,)  the  pauper  let  himself  the  following  year  to 
JViUon^  and  served  him  for  that  year  in  H.  The  term  of  years 
mentioned  in  the  indenture  of  apprenticeship  expired  on  the 
2d  March  in  the  last  year  in  which  the  pauper  serred  Wilson. 
F»  WHiif  the  master^  lived  all  the  time  at  B.,  (except  when  at  sea,^ 
and  Bi  is  about  six  miles  from  JD.  and  about  the  .same  distance 
from  //.-^LoRD  Kxmyon  C.J»,  There  is  no  ground  for  saying 
that  the  apprentice  did  any  act  to  put  an  end  to  the  indentures 
when  he  entered  into  the  King's  service.  But  I  desire  it  may  not 
be  taken  for  granted  that  an  infant,  who  binds  himself  applrentice» 
a  contract  to  notoriously  for  his  own  bcneiit,  may  put  an  end  to 
that  contract  at  any  time  during  hn  minority.  I  enter  my  pro- 
test against  discussmg  that  ^estion  now :  it  will  be  sufficient  to 
determine  it  when  it  necessarily  arises.  In  this  case  the  pauper 
bound  himself  to  W>  by  indentures  under  which  he  servea  in  J?. 
more  dian  40  days;  afterwards  when  he  was  pressed  into  the 
king's  service  he  agreed  to  go  as  a  volunteer  with  the  consent  of 
his  nuutity  evidently  implying  that  he  did  not  then  put  an  end  to 
the  indetitures.  It  appears  to  me  that  the  indentures  still  conti- 
nued in  force,  and  consequently  that  the  pauper  could  not  enter 
into  a  legal  contract  of  hiring  with  Wilson  at  the  time  he  engaged 
with  him^  he  not  beinff  at  that  time  sui  juris.  —  Per  Curiam  : 
Order  of  Sessions  quaimed. 

642.  Rex  v.  Arnesby^  E.T.  1  G.4^  S  ^.&  A.  584.  —  Samuel  Sim*  a  father  has,  at 
coe  was  removed,  by  an  order  of  two  justices,  from  ^.,  in  the  the  common 
county  of  Z.,  to  A.y  in  the  county  of  N>    On  appeal  against  this  'f''' "°,.f "JlPj" 
order  it  appeared,  that  the  pauper  had  served  some  years,  under  f**?  *^        ^* 
an  indenture  of  apprenticeship  in  A.    Tlie  indenture  stated,  that  p^nticewiUuNit 
S.  Sf,  son  of  S.  &,  of  K>  in  the  county  of  N.j  glover,  by  and  with  his  assent ;  and 
the  consent  of  his  said  father,  did  put  himself  apprentice  to  fT.  5.  eonsequentlj, 
of  A,  in  the  county  of  i^.,  framework  knitter,  to  learn  his  art,  and  where  an  inden- 
with  him,  after  the  manner  of  an  apprentice  to  serve,  from  the  ^^^^^  ^'*'ex" 
lOlh  day  of  Maif  1802,  imto  the  full  end  and  term  of  seven  years,  e^^^by  rtie*" 
from  thence  next  following  to  be  fully  complete  and  ended.     It  ma^ttcr  and  Uie 
was,  in  all  respects,  regular,  except  that  it  was  executed  only  by  father  of  the 
the  father  of  the  pauper  and  the  master,  and  not  by  the  pauper  apprentice,  hut 
himself.    The  Sessions  thought  the  indenture  invalid,  and  quashed  "*^  ***^.  **^|,^. 
the  order  of  removal.  —  Abbott  C  J.  The  words  of  the  statute  of  JSfTildld.Uiat 
the  3  W.Sk  M>  ^;.  11.,  are,  *'  that  if  any  person  shalFbe  bound  an  jt  was  invalid, 
apprentice,  by  indenture,  and  inhabit  in  any  town  or  parish,  such  and  that  no  set- 
binding  and   inhabitation  shall  be  adjudged  a  good  setlement."  tlement  could 
Before,  therefore,  any  settlement  can  "be  gained,  the  Court  muat  ^  fS^^  ""• 
see,  that  the  party  is  bound  by  indenture.     Now  the  ordinary 
mode  is,  for  a  party  to  bind  himself,  by  executing  the  indenture. 
Even  if  he  does  not  do  that,  stiil,  in  the  special  case  of  a  parish 
apprentice,  he  may  be  bound  without  such  execution :  but  then 
the  bmding  takes  effect   by  the    authority  of  an   act  of  par- 
liamoit.    Tliis,  however,  is  not  the  case  of  a  parisli  amirentice,  aad 
•unless  we  were  to  hold,  that  it  is  competent  for' a  father  to  bind 
hia  ion  apprentice  without  his  assent  (for  whicli  no  authority  can 
be  produced)  we  must  hold  this  indenture  to  be  invlJid.    The  case 
of  Rex  V.  Honghton4e' Spring  (a)  is  very  different.    That  was  a  case  (a)^iii^plS84. 
of  hiring  and  service,  the  statutes  applicable  to  which  say  ha^vi^^ 
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of  the  mode  in  w!iicli  ihc  contract  of  hiring  is  to  be  made ;  and 
there  it  was  held  that  the  deed  executed  by  the  servant,  and  his 
employment  under  it,  were  evidence  to  sKow  the  terms  under 
which  the  hiring  had  been  made.  And  I  think  that  that  decision 
was  right.  This  case,  however,  stands  upon  very  different  grounds. 
I  am,  therefore,  of  opinion  that  the  Sessions  formed  a  right  judg- 
ment. —  Baylby  J.  I  am  of  the  same  opinion.  An  infant  can 
only  bind  himself  apprentice  by  deed,  and  the  question  in  this 
case  is,  Whether,  according  to  the  words  of  the  act,  this  party  is 
bound  by  indenture  ?  The  indenture,  indeed,  purports  to  bind  the 
son,  but  the  son  has  nut  executed  it.  It  is  said,  nowever,  that  he 
has  done  that  which  is  tantamount  to  an  execution.  If  we  were 
to  hold  that  to  be  so,  we  should  hold,  contrary  to  all  principle, 
that  an  infant  might  be  bound  by  his  act  in  pais,  without  execut- 
ing the  deed.  ■  In  the  case  of  a  parish  apprentice  there  is  a  special 
power  given  by  the  statute  of  Eliz.  to  parish-officers,  and  there  an 
apprentice  may  be  bound  without  his  assent  till  he  come  of  agie. 
But  a  father  has,  at  the  common  law,  no  such  right.  The  passage 
cited  from  Comyn's  Digest  is  unsupported  by  any  authority.  I 
think,  therefore,  that  the  indenture  in  the  present  case  wA  invalid, 
and  that  no  settlement  was  gained  by  the  service  under  it.  — 
HoLROYD  J.  I  am  of  the  same  opinion.  The  apprentice  did  not 
gain  a  settlement  by  the  service  in  this  case ;  for  an  infant  cannot 
be  bound  mere!}'  by  an  act  in  pais.  It  has  been  argued,  that  as 
he  has  taken  the  benefit  of  the  deed  by  serving  under  it,  he 
must  be  bound  by  it.  But  that  argument  is  not,  as  it  seems  to 
{a)Afae,p\.5io.  me,  available.  In  Rex  v.  Croniford(a)  the  apprentice  had  served  out 
{b)Ante,^\.5ii.  his  time,  and  in  Rex  v.  Ripon  (b\  the  indenture  was  executed  by 

the  father  of  the  apprentice  and  the  master,  with  her  consent,  and 
she  also  served  under  it.  Yet  in  both  those  cases  the  indentures 
were  held  to  be  invalid.  According  to  my  recollection  the  dis- 
tinction is  this :  where  a  party  takes  the  benefit  of  a  deed,  but 
does  not  execute  it,  he  will  not  be  liable  under  it  as  for  a  cove- 
nant broken,  but  lie  may  be  liable  under  the  implied  contract 
raised  by  the  acts  of  benefit  which  he  takes  under  it.  Here  the 
infant  was  not  bound  by  indenture,  and  no  settlement  was  gained. 
—  Best  J.  It  seems  to  me  that  nothing  has  been  said  to  show  that 
the  infant  was  bound  by  this  indenture.  There  is  no  sufficient 
authority  for  saying  that  a  father,  at  the  common  law,  can  bind 
his  infant  son  apprentice  without -his  assent  testified  by  the  exe- 
cution of  the  indenture.  It  is  said,  that  the  service  here  was 
tantamount  to  an  execution ;  but  where  is  that  argument  to  stop? 
It  miffht  go  the  length  of  proving  that  a  service  ^r  a  single  day, 
and  that,  perhaps,  without  proof  of  his  knowledge  of  the  contents 
of  the  indenture,  would  bind  the  apprentice.  T%e  dictum  to  which 
we  have  been  referred  applies  only  to  land^rii  senHl  ammodmm 
sentire  debet  et  onus  et  transit  terra  cum  dnere  ;  and  even  there  it 
would  be  a  difficult  point  to  establish  that  where  a  person  took 
possession  of  the  land  for  a  single  day,  he  was  bound  by  all  the 
covenants  of  a  long  lease,  which  he  had  never  executed.  It  seems 
impossible  to^cohsider  this  as  the  case  of  a  person  bound  by  ind^- 
tiire  ;  and  unless  that  be  so,  he  is  not  withm  the  statute,  and  has 
gained  no  settlement.  —  Order  of  Sessions  confirmed. 
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IV.  Of  the  Stamp  and  Enrolment  Duties, 

See  6tat8.8^«ii.  c.9.  $32. 3.5, 36, 37, 88, 39, 40. 43. 45.  9  Attn. 
C.21.  ^66.  18  G.2.  C.22.  §  24,  25, 26.  20G.2.  c.45.  §  5, 
6,7,8.  5G.3.  c.'46.  §18,J9.41.  44G.3.C.98.  48G.S. 
C.149.     55  G.  3.  C.184. 

643.  Cuerden  v.  Leland^  M.  T.  4  G.  2.  MSS There  was  an   If  the  indentures 

agreement  that.  W.  S»  should  be  put  apprentice  to  J.  S.,  in  the  •«  not  stamped, 
parish  of  C,  and  he  accordingly  went  to  live  with  hira  there.  *"^  **'*/^'* 
At  the  ensuing  Whitsuntide  he  was  bound  apprentice  to  him  for  ^nno?be  givea 
seven  years  by  indenture  ;  but  the  indenture  was  antedated  as  in  evidence,  noc 
of  the  February  before,  when  the  apprentice  first  came.  On  are  available  to 
executing  the  mdentures  S.'s  mother  paid  20«.  to  the  master,  *ny  purpose 
which  sum  was  mentioned  therein,  and  W,  5.  served  under  these  ^^T'*'^* 
indentures  in  C.  till  his  master's  death ;  which  was  about  three  nitchingliam, 
years.  The  duty  of  6^.  in  the  pound  was  never  paid  for  the  20^?.,  vol.  ii.  pi.  505, 
nor  was  the  indenture  ever  stamped  with  an  additional  stamp  ac- 
cording to  the  9LCU  ^^  Fortescue  J.  upon  this  case  being  referred 
to  him,  thought  the  pauper  had  gained  a  settlement  by  the  service 
at  C.  The  justices,  at  their  Sessions  in  Michaelmas  1730,  dis* 
charged  the  first  order  of  removal  upon  Judge  Fortescue^  opi- 
nion ;  but  these  orders  being  removed  up,  it  was  moved  to  quash 
them,  for  that  by  the  8  Ann.  c.  9.  §  32.  made  perpetual  by  9  Ann* 
C.20.  §  9.,  6d»  m  the  pound  is  laid  as  a  duty  on  every  20;.  given 
with  apprentices  not  exceeding  50/.,  and  the  indentures  arc  to  be 
stampea  in  six  months  afler  the  date,  and  if  not  so  stamped  the 
indentures  shall  be  void,  and  not  available  in  any  court  or  place, 
or  to  any  purpose  whatsoever ;  and  the  apprentice  to  whom  the 
same  shall  relate,  shall  be  utterly  incapable  of.  being  free  of  any 
corporation,  by  virtue  of  such  apprenticeship,  or  of  exercising 
the  intended  trade  or  employment.  It  was  argued  in  support  of 
the  order,  that  by  the  13  &  14  Car.  2.  c.  12.  40  days'  residence  in 
a  place  gains  a  rpan  a  settlement.  That  apprentices  need  not  give 
notice,  but  that  40  days'  residence  gains  them  a  settlement.  It  is 
true,  that  by  this  statute  of  Queen  Anne,  which  is  for  granting  a 
supply,  it  is  provided,  that  indentures  shall  be  stamped  and  re- 
turned into  the  office,  and  there  are  general  words  that  the  inden- 
tures shall  otherwise  be  void  and  of  no  effect.  But .  tliat  cannot 
affect  the  present  case  ;  the  act  says  no  more  than  that  the  inden- 
ture shall  be  void,  and  the  apprentice  not  at  liberty  to  follow  his 
profession.  Tlie  question  is  then,  from  what  time  the  indenture 
Hhali'be  void,  which  shall  be  not  ab  initio,  but  from  the  time 
fixe<l  foi*  paying  the  duty ;  for  if  the  master  •  live  50  miles  from 
London,  the  duty  is  to  be  paid  in  three  months;  if  100,  at  six 
months,  so  that. the  apprentice  gains  a  settlement  before  the  duty 
is  paid,  viz-  in  40  days,  and  the  master  not  paying  the  duty  can- 
not defeat  the  settlement  which  the  apprentice  had  gained  before. 
On  tlio  other  side,  it  was  said,  that  it  is  admitted  that  an  apprentice 
g^ns  u  settlement  if  he  serve  40  days  under  an  indenture  that 
can  uroperly  be  called  an  indenture ;  but  this  is  not  an  indenture 
by  the  express  words  of  the  act,  and  to  say  Sumner  had  gained 
a  settlement  is  to  aver  against  an  act  of  parliament ;  for  if  he  had 
gained  a  settlement  it  is  available  to  some  purpose.  By  5  Eliz* 
c.  4.  an  indenture  is  necessary  to  make  an  apprenticeship  ;  by 
this  of  Queen  An/ic,  it  is  an  incomplete  indenture  till  stamy)ed  \ 
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and  when  stamped  it  is  good  ab  initio  ;  but  if  not  ttamped  all  U 
void,  or,  at  least,  can  be  good  but  during  the  tinne  giyen  by  the 
statute  for  stamping  it,  and  may  be  compared  to  the  case  of  a 
bargain  and  sale.    By  statute  ^  Hen,  8.  c.  16.  all  deeds  of  bar- 
gain and  sale  must  be  enrolled  within  six  months ;  if  not  enrolled 
m  that  time,  all  matters  consequent  upon  them  cease  and  become 
void,  but  upon  being  enrolled  all  intermediate  acts  become  good. 
Tlius,  if  there  be  a  deed  of  bargain  and  sale  to  make  a  tenant  to 
the  pracipe,  the  recovery  shall  be  good  till  the  time  of  enrolling 
be  expired,  but  aflewards  void  ab  initio.    The  words  of  the  «ta- 
tute  are  a  declaration  by  the  legislature,  that  if  an  indenture  oi 
apprenticeship  is  not  enrolled,  no  advantage  can  be  had  of  the 
apprenticeship ;  and  though  the  -subsequent  clause  enumerates 
particular  disabilities  without  mentioning  this  of  not  gaining  a 
settlement,  yet  these  particular  disabilities  were  before  compre- 
hended under  the  general  Words :  and  it  is  common  in  statutes  to 
mention  particular   cases  which  fall  within   the  jgeneral  words 
without  restraining  the  general  words,  or  enervating  the  force  of 
them.     As  to  the  objection,  that  it  is  hard  the  neglect  of  the 
master  should  prejudice  the  apprentice,  it  is  plain  the  legislature 
intended  he  should  be  prejudficed  thereby  in  particular  instances 
mentioned  in  the  last  clause,  and  why  not  in  the  present  case  ? 

—  The  Chikp  Justice  and  Mr.  Justice  Page  were  of  opinion, 
that  S.  had  gained  no  settlement  by  his  service  in  C,  on  these 
words  of  the  statute,  which  are  very  positive,  that  the  indenture 
shall  not  be  available  in  any  court  or  place.  —  Mr.  Justice  Pro- 
JBTK :  Tlie  question  is  not  on  the  meaning  of  the  general  words, 
but  whether  general  words  may  not  be  restrained  by  particulsr 
words  subsequent.  Suppose  the  general  words,  as  now,  and  that 
a  man  hath  lands  by  a  deed  of  bargain  and  sale,  and  talces  an 
apprentice  by  indenture  who  lives  with  him  40  days,  the  appren- 
tice will  have  a  settlement,  though  the  deed  afterwards  becomes 
void  for  want  of  enrolment  within  six  months.  —  Mr.  Justice 
Lee  agreed  with  Probyn  ;  for  IS  &  14  Car,  2.  c.  12.  directs  that 
a  pauper  shall  be  sent  to  the  place  where  he  was  last  legally 
settled  for  40  days,  and  it  hath  often  been  determined,  that 
**  legally  settled"   and  *' irremoveablv  settled**    are   equivalent 

[a)  Scd  qu.  and  terms  (a),  SO  that  the  party  is  actually  settled  in  the  place  from 
Mtt  vol.  ii.  which  he  is  irremoveable  for  40  days.     Now  S,  was  plainly  irre- 

moveable  from  C.  from  that  time,  which  is  the  difficulty  with  roe. 

—  This  case  was  adjourned  ;  but  in  citing  it  Hardwicke  C.  J. 
(S)^ii/^pl.6Sl.  said  in  the  case  of  St.  Nicholas^  Iprmich  (6),  that  it  was  determined 

on  the  words  of  the  act,  that  the  indentures  shall  not  be  available 

in  any  court  or  place. 
Ifindoatures  644.  Rex  V.  East  Knoyle,    T.  T.    13&  14G.2.    Burr.  S.C. 

be  proved  to  151.  —  It  appeared  upon  evidence  given,  that  the  pauper  had 
*"t^*^  jf ^r  *^°  bound  an  apprentice  to  W.  IV. ;  that  he  bad  served  three 
be  presumed  y^A^"  under  the  said  apprenticeship  ;  but  that  the  indentures  were 
that  they  were  ^^^  produced ;  neither  did  it  appear  that  the  6d.  in  the  pound,  as 
duly  Mtamjieti,  directed  by  8  jinn.  c.  9.  was  paid,  or  whether  the  indentures  were 
ukI  the  proper  stamped.  The  objection  was,  that  the  Sessions  should  not  have 
4br(ypiiid,unle8s  received  parol  evidence  of  the  indentures,  until  it  had  been  pre- 
^^^^ntrary       yiously  proved  that  the  indentures  were  either  lost  or  destroyed, 

and  that  it  did  not  appear  that  the  indentures  were  stamped  or 

the  duty  i^aid.— ^v\\.  Vssst,  and  Ch  apple  Js.  were  of  opmioa, 
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that  as  the  case  did  not  state,  that  the  duty  was  not  paid,  or  tluit 
the  indentures  were  not  stamped,  it  was  sufficient ;  for  the  Court 
will  never  presume  a  fraud,  if  fraud  be  not  expressly  stated  ;  and 
afler  length  of  time  parol  proof  of  apprenticeship  shall  be  suf- 
ficient, because,  in  all  probability,  the  indentures  may  be  lost ;  and 
indeed  they  are  frequently  burned,  when  delivered  up  by  the  mas- 
ter at  the  end  of  the  term. 

646.  Rex  v.  Northowram,  E.T.    13  G.  2.   2  Slra.  1132.  —  The  ^iV'liercUie  \r\^ 
mother  of  a  lad  proposed  to  put  him  out  apprentice  to  an  inhabitant  ^^  ■'  ^^h  «" 
of  A^.,  who  refused  to  take  hira  because  lie  wanted  clothes,  upon  *^"'  ^^J  ^^^ 
which  the  grandfather  agreed  to  pay  30«.  to  the  master  to  clothe  frjends^la 
the  boy  with,  in  pursuance  of  which  tlie  master  did  lay  out  30<.  out  money  tor 
in  clothes  for  the  boy,  and  he  was  bound  by  indenture,  in  which  bis  use,  no  e/u/y 
no  mention  was  made  of  the  305.,  nor  was  any  duty  paid :  the  ^^^^  ^  v^^- 
grandfatlier  paid  the  SO*.,  and  the  apprentice  served  out  his  time,  S.C.Burr.S.C. 
which  the  Sessions  adjudged  to  be  a  settlement.  —  Lee  C.  J.  The  2  Sess.  Cases 
question  is,  Whether  this  30f.  be  such  a  sum  as  ought  to  be  insert-  \^,  and  sec' 
cd  in  the  indenture,  under  the  direction  of  8  Ann,  c.  9.?     In  tlie  Hex  0.  Leigh, 
case  of  CuertUn  v.  Leland(a)  the  Court  were  boupd  to  consider  ton,;M$f,i)l654. 
the  indentures  void,  because  they  were  not  stamped  i  but  the  not  *»<!  R«»«'- Port- 
inserting  in  words  at  length  the  full  sum  received,  or  directly  or  "^» /'**'»?'•  ^^• 
indirectly  given,  contracted,  or  agreed  for,  subjects  the  master  ('»)-^"'^»P'-^'*3. 
to  a  forfeiture,  but  does  not  make  the  indentures  void.    In  the 
present  case,  however,  the  master  is  to  be  considered  as  an  agent 
to  the  grandfather  for  the  clothing  of  the  boy.     The  grandfather 
was  obliged  to  repay  him,  and  did,  in  fact,  repay  him  the  money. 
The  clothing  was  before  binding ;  so  that  it  amounts  to  no  more 
than  putting  a  boy  apprentice  ready  clothed.     The  statute  means 
money  given  for  the  benefit  of  the  master ;  but  the  master  in  this 
case  has  no  benefit :  he  was  not  obliged  to  clothe  the  boy  before 
lie  was  his  apprentice,  and  this  agreement  was  executed  before 
the  indenture  was  sealed.-— The  other  three  justices  were  of  the 
same  opinion. 

6^.  Rex  V.  St.  Peters  Chester,  //.  2\    14  G. 2.  MSS.  —  IV.  Where  there  is 
was  legally  settled  at  St.  M.  by  a  hiring  and  a  service,  and  after-  IJy,*^,^**''',    *' 
wards  was  bound  an  apprentice  in  Sl>  jP.  to  a  carpenter  for  seven  g,"  j.^  with^in 
years,  two  of  which  he  served  in  St.  P. ;  but  during  those  two  apprentice,  ih 
years  he  lived,  eat,  and  lodged  at  night  with  his  mother  in  St,  indentures  du 
O.'s.     Tlie  indentures   were   not  executed   by   his  master,  nor  "**  require  a 
stamped  for  the  consideration-money,  nor  did  any  consideration-  iJ**"^wf"'i^hL 
money  appear  to  have  been  paid  or  agreed  to  be  paid  by  the  the  masUT 
indentures.     W*  died,  and  his  wife  and  children  becoming  charge-  should  execute 
able  in  <S7.  O.  were  removed  to  St.  M,,  the  husband  having  gained  Uicm. 
no  other  settlement  in  St,  O,     The  case  of  Rex  v.  St,  JcAns  in 
the  Devizes  (b)  was  cited.  —  Lee  C.  J.    It  has  been  objected,  that 
the  indentures  are  not  stamped  with  a  sixpenny  stamp  ;  but  as 
that  part  is  not  stated  in  the  orders,  I  do  not  see  now  it  can  come 
before  the  Court ;  for  we  cannot  take  notice  of  any  thing  but  what 
is  strictly  before  us.     It  is  not  found  in  the  orders  that  -the  in- 
denture is  not  stamped  with  a  sixpenny  stamp,  but  that  it  is  not 
stamped  for  the  consideration-money ;  and  there  being  no  consi- 

(b)  Foley,  '220.     H  Mod.  285.     Ld.     order  of  Sessions  is  set  out  verbatim. 
Ray.  15)71.   Stra.  J!)4.     .Sett.  &  Rem.     See  Cald.  5VJ.  notU. 
I'JO.     Fort.  :!'J1.    ib.   156.   where   tlic 
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cleration-moncy  paid,  the  stamp  is  not  required.  It  k  ftrtber 
(a)  Sco  Rttx  r.  objected,  that  this  indenture  is  not  good,  because  not  execated 
Fleet,  ;x>«r,  ^y  (})(»  master  (a),  but  that  makes  no  difierence  if  the  appRo- 
i'''"^'^'  ticc  himself  was  hound.  —  The  order  was  affirmed. 

Indenture  not  6t7.  Rex  v.  Uanvari,  Byffnfn  iUvoyd^  T.  r.l7&WG.2. 
nuiniped  cannot  ^y^yj.^  s.  C.  236-  —  An  infant  was  boand  out  an  apprealioebf  W 
^c^^^  *"  *''**  father  by  indenture  which  was  not  stamped.     It  wn  nkfi^ 

the  indenture  ne>t  being  stamped  could  not   be  given  in  etideoct. 

beinfT  void  to  all  intents  and  purposes. 
Sixpence  only  Sis.  Baxter  V.  Fauhm,  E.  T.  19G.2.  IFa*cw,129i-The 
iM>ing  given  question  was,  Whether  an  indenture  of  apprenticeship,  wberv 
with  an  appren-  ^^  ^^^3  n>entioncd  to  be  the  sum  given  with  the  apyreoticfc 
!'*^^*^"^t"  ^®  ^^  ^*  "^*  ^'^'^  ^®'  ^""^  of  being  stamped,  wktxordmg  tothestidtt 
i^'^mped!^  8  Anji.  c.  9.  §  32.  ?  It  was  resolved  by  .tub  wrolb  Coon,  i^ 
Burr  S.  C.  379.  the  Statute  intended,  that  when  above  SOL  was  paid  with  saip* 
8. P.  Rex«.  prentice,  a  twentieth  part  thereof  should  be  paid  ior  thediitv,M 
Yarmouth,         Q^e  fortieth  part  when  less  than  50/.  was  paid  ;  and  this  if  a 


&  er'^TO*^^^    wherein  it  is  well  known  that  there  is  no  coin  small  enougbtofMiJ 

^*'^'  the  duty  in  ;  and  it  seems  by  tl>c  two  stamps  of  Is.  M  is  1^ 

pound,   that    no  sum    less  than   20i.  paid    with    an  ap^Rsto 

should    pay  any  duty ;  and  this  case  falls  under  the  sspof  sC 

de  minimis  non  curat  iex,  and  there  was  no   occasion  to  Iwve  tbii 

indenture  stamped,  according  to  the  statute. 

On  parol  cvi-  6*9.  Rex  V.  Badby,  E.  T.  12  G.  8.  MSS.  —  Tlie  case  sOttd, 

acme  of  the  ex-  j^^t  S.  R.  the  pauper  was  the  natural  son  of  //.  /?.,  single  wonas. 

!l^"urc^he*"'  *"^  ^**  ^^^  '"  '**®  parish  of  C. ;  that,  as  appears  by  the  wgttfer 

Sossioiwmay      ©f  C,  the  pauper  was  baptized  on  the  26th  of  March  1733;  tkit 

lircsume  that      A.  R,  was  the  reputed  father  of  the  pauper  ;  that  when  the  pso- 

ihc  indentures     per  was  between  five  and  six  years  ot  age,  bcin^  then  at  none  at 

vrere  stamped      2s.  6d.  a  week,  A.  R,,  the  reputed  father,  executed  A5  iju^^s- 

and^the  duty       j^^^  to  N.  /i..  Stonemason  at  B,,  in  the  said   county,  whenbj  it 

^'' '  was  agreed  that  the  pauper  was  to  serve  R.  from  that  time  uolil 

the  pauper  was  21  years  of  age,  as  an  apprentice^  but  l\ai  the 
pauper  did  not  execute  the  indenture ;  tnat  the  consideration- 
money  in  such  indenture  being  5/.,  was  paid  by  A,  R»f  the  rf- 
puted  father,  to  R. ;  that  it  appearing  to  the  satisfaction  of  the 
Sessions  that  the  indenture  of  apprentice  could  not  be  produced, 
parol  evidence  was  admitted  of  its  existence,  execution,  and  con- 
tents ;  that  it  was  not  proved  whether  tl^e  duty  for  such  consider* 
at  ion  was  or  was  not  paid  ;  that  the  pauper  for  the  first  two  years 
was  put  to  school  by  R.  to  read  and  write,  and  nf^erwards  for  tvo 
or  three  years  to  Icurn  to  spin  jersey,  and  continued  witli  R*  in  B., 
13  years  or  thereabouts,  from  the  time  of  executing  the  inden- 
ture ;  that  he  then,  by  consent,  leA  his  master's  service,  the  inden- 
ture remaining  uncancelled  ;  and  that  he  has  not  since  gained  s 
settlement.  The  Sessions  adjudged  it  to  be  a  settlement,  br  rir- 
tue  of  the  apprenticeship. —  Aston  J.  said,  it  ought  to  go  down 
again  to  the  Sessions ;  if  the  Sessions  had  presumed  payment,  it 
would  have  been  sufficient.  —  Willes  und  Ashiiurst  Js-  being 
of  the  some  opinion,  the  order  was  sent  back  again  to  be  re- 
stated. 
Anindeniurcof  (3.50.  Rcx  V.  Porisetty  T.  T.  16  G.  3.  Burn  S.  C.  834.—  An  iii- 
appriMiticcship,  denture  of  apprenticeshio,  duly  executed  by  T*.  72.,  the  master  of 
'" rcnaniVd  that  ^'^^*  P»i»P^'«*»  covinanied  that  **  sufficient  meat,  drink, a/tparcl  oCulil 


rov 


"sufficient  "  kinds,  j»A//5/V,  .uir'^ntf,  cind  iodp/tf:,   and   tdl  other  nrici>artci 
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I     "  during  the  said  term,  to  he  found  and  provided  for  the  said  ap«  meat,  drink, 
I     •*  prentice  by  the  said  fathbr  ;  which  the  said  father,  for  him-  •PPJ»»1  of  ^ 
self,  his  executors  and  administrators,  doth  covenant  and  agree  J^        '*i^. 
to  find  the  said  apprentice  during  the  said  terra  :  for  •mhich  pur-  ing*^Jd  iiH  " 
poscj  the  said  matter  is  to  ailow  him  or  them .  the  sum  of  4>i.  other  neccs- 
per  week,  weekly,  during  the  said  term.'*    It  was  also  coven*  saries,  during 
anted  and  agreed,  "  that  if  the  apprentice  shall  absent  himself^  ^r*'^*!!!!' 
"  or  negligently  lose  any  time,  then  the  payment  of  the  said  4f.  ^'J^'^^ 
.*'  per  week,  or  the  proportionable  part  thereof,  is  to  be  deducted  Sh^jbtAcr  bf 
"  for  the  same ;  and  the  said  father,  his  executors  and  adminis*  the  appren- 
*'  trators,  is  to  make  good  or  pay  the  damage  thereby  sustained,  tice^  and  that 
••  to  the  said  master.*'     The  indenture  was  offered  in  evidence  c  !jf '"Ti?"'*'* 
which  was  objected  to,  because  the  duty  had  not  been  paid  for  jf^^^J^. 
the  lodging^  boards  physic^  and  surgery ^  covenanted  to  he  found  w,  durbs  the* 
by  the  fotherf  and  because  the  indenture  had  not  been  stamped  taid  tenn,**  it 
with  the  additional  stamp  denoting  the  6^.  or  \2d.  in  the  pound,  notracfaanin. 
agreeable  to  8  &  9  Anne.     To  this  it  was  answered^  that  thfe  4*.  ^^^JS'ST*  mu 
per  week  was  an  equivalent;  and  the  additional  stamp  unnecessary:  !T™^J^|*f 
and  the  indenture  was  admitted  in  evidence.     T.  A,  the  master*  dincted^y 
was  called  and  asked.  Whether  a  parol  agreement  was  not  made,  8  Ann.  c.  9. 
at  the  time  of  signing  the  indenture,  that  he  the  master  should  not  S  ss.  is 
pay  for  thejirst  two  years  of  the  apprenticeship  the  4ts. per  week?  "■'y* 
But  this  was  objected  to,  because  it  tended  to  contradict  that  deed 
which  he  had  executed.    Whereupon  the  Sessions  determined  this 
question  should  not  be  asked.  — >  The  Court  were  unanimous  upon 
both  points.     As  to  the  former,  there  was  nothing  before  them  to 
show  that  the  4fS.  a  week  was  not  an  equivalent :  and  why  should 
it  not  be  so?     It  might  be  an  ample  one:  they  were  not  to  pre- 
sume that  it  was  not  an  equivalent.    It  appears  to  be  allowed  by 
the  noaster  to  the  father  ^r  the  purpose  of  thus  providing  for  his 
son.     The  case  of  Pennington  v.  Sudall  is  no  authority  :  the  point 
was  not  determined,  (a) — Aston  J.  hinted,  that  the  8  Ann.  c.  9.  §  45* 

(a)  The  plaintiff  Pennington  claim-  tlie  indentares  nor  the  nsMgnment  had 

ed  to  be  admitted  to  his  freedom  of  the  erer  been  6tam|K>d,  or  any  additional 

borough  of  Lancaster  by  an  apprentice-  duty  paid«  in  respect  of  the  apprentice 

ship ;  and  the  qu(*8tion  was.  Whether  or   his  friends  finding  and  providing 

tlic  indentures  of  apprenticeship  ought  board  and  lodging  for  the  apprentice 

to  have  been   given    in   evidence,    in  during  the  tenn.  —  Mr.  Davenport  ar- 

vrhich  there  was  a  covenant  on  the  part  gued,  tliat  the  indentures  ought  to  be 

of  tlie  plaintiff's  father  and  mother,  to  admitted  in  evidence,  because  the  master 

provide  him  meat,  drink,  washing,  lodg-  was  not  bound  to  maintain  an  apprcn- 

ing,  and  clothes  ?  and  the  master  cove-  tice  with  meat  and  drink,  unless  the 

nantcd,  tliat  his  executors,  &c.  will,  for  apprentice  eipressly  covenants  for  it ; 

the  first  half  of  the  term,  pay  to  the  for  though  a  master  is  bound  to  provide 

said  apprentice  51.  per  annum,  and  for  a  servant  with  these  articles,  yet  he  is 

the  otlier  half  6/.  6f.,    in   consid«*ra-  not  to  provide  an  apprentice,  the  ap- 

tion  of  his  i'aitliful  service  and  of  the  prenticeship  commencing  by  covenant, 

due    performance    of    tlie    covenants,  and  tlie  apprentice  claiming  notliing  but 

Plaintiff  was  afterwards  assigned,  and  by  virtue  of  the  covenant,  which  is  not 

by  the  deed  of  assignment  tlie  father  the  case  with  a  common  hired  servant, 

»nd  mother  covenanted  as  before,  for  and  tlierefore  the  master  could  not  be 

providing  plaintiff  with   meat,   drink,  considered  as  having  any  thing  assigned 

nasliing,  and  lodging ;  and  the  master  to  him  in  respect  to  his  apprentice  for 

covenanted  to  pay  to  the  father  for  and  the  master's  benefit,  by  reason  of  the  f^ 

towards  the  maintenance  and  bringing  ther*s  agreeing  to  maintain  him :  that 

up  of  his  s(»n  afU*r  the  rate  of  6/.  per  if  it  could  be  possibly  esteemed  a  bene- 

annum.     These  indentures  were  stamp-  fit,  it  was  merely  negative,  and  must 

«d  Hith  a  *2$.  6tL  stamp;  but  ncitlicr  iirisr  from  calculation.  —  Mr.  Arbrton.^ 
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(a)  Burr.  &C. 
Now  48. 


An.flgivement 
of  «[iprentice* 
ihip  entered 
intowilhmTiev 
to  Mve  tbe  ex- 
pence  of  inden* 
tnresy  end  to 
avoid  the  pey- 
ment  of  the  du- 
ties imposed  by 
the  8  Ann.  c  9* 
$  3S.  i»  void» 
end  of  no  effect. 
SeeS.C.yol.ii. 


An  indenture  in 
which  an  ap- 
prentice COTC- 
nants,  *^  that  he 
would  at  his 
own  ezpence 
provide  for 
himself  meat, 
drink,  wash- 
ing, lodging. 


which  says,  *^  that  where  any  thing  or  thin^^  hot  beimg  lawful 
^  money  of  Great  Britain^  ghall  directly  or  indirectly  be  given/' 
means  such  other  equivalents  as  a  horse,  or  other  valuable  thing  of 
that  sort ;  not  such  an  agreement  as  this  is,  '*  to  provide  necessa- 
M  ri^  for  a  son.*'  (a)  As  to  the  second  point,  they  all  held,  that 
the  master  was  not  bound  to  answer  the  question  whicli  the  appel- 
lant's counsel  put  to  him. 

651.  Rex  V.  Highnamy  H.  T.25G.S.  Editor's  MSS.  —  R.t 
when  17  years  of  age,  went  to  £.,  for  the  purpose  of  being  b'u 
apprentice  for  four  years,  and  paid  him  4^  4f •  in  considera- 
tion ;  but  to  save  the  expences  of  indentures  and  duty»  he  and  his 
master  signed  an  agreement  on  unstamped  paper,  whereby  jR.  co- 
venanted to  serve  £•  for  four  years ;  £•  to  pay  to  R.  4rs.  6tL  & 
week  for  the  first  year,  6s,  for  the  second  year,  and  6s.  for  the 
third  and  fourth  years.  And  it  was  further  agreed  by  parole,  that 
R.  should  find  his  own  diet  and  lodging,  be  his  own  master  on 
SundaySf  and  not  be  paid  for  the  time  he  should  absent  himself 
from  work.  —  Lord  Mansfield  :  It  is  manifest,  even  on  the  face 
of  the  written  agreement,  that  a  fraud  on  the  revenue  was  in- 
tended :  it  is  clear  that  an  apprenticeship  was  meant ;  but  by  the 
8  Ann.  c.  9.  a  certain  duty  is  imposed  on  an  agreement  of  this  de- 
scription, and  this  diity  not  having  been  paid  by  the  master  as  tbe 
act  directs,  the  agreement  is  void. 

652.  Rex  v.  fValton  in  Le  Daley  H.T.  30G.S.  ST.R.515. 
•—  The  indenture  contained,  besides  the  usual  covenants,  a  cove- 
nant on  the  part  of  the  pauper,  that  he  would  at  his  own  expcnce 
provide  for  himself  meat,  drink,  washing,  lodging,  apparel,  and 
physic,  at  all  times  during  the  term ;  and  also  a  covenant  on  the 
part  of  the  master,  to  pay  the  pauper  for.  the -first,  second,  and 
third- years  5s.  per  week,  for  the  fourth  and  fifth  years  6s.  per 
week,  and  for  the  sixth  and  seventh  years '7f.  per  week.  The 
indenture  also   contained  a  proviso,    that  in  case  the  pauper 


d  contra,  contended,  that  this  case  was 
within  the  8  Ann.  c.  9.  §  45.  which  di- 
rects, that  the  master  shall  pay  a  duty 
for  any  benefit  which  ia  contracted  for 
by  hit  apprenticeship ;  that  the  father's 
agreement  to  give  the  apprentice  meat, 
ftc.  was  a  benefit  to  the  master,  because 
it  rdiered  him  from  a  burden  which 
the  law  would  impose  on  him ;  that  the 
law  would  impose  such  a  burden  on 
him  must  be  plain  from  this  consider* 
adon,  that  if  a  lad  was  put  an  appren- 
tice at  a  great  distance  from  his  parents, 
he  could  not  go  to  his  meals  vdthout 
losing  his  dnae,  and  the  advantage  of 
acquiring  knowledge  in  tbe  most  ad- 
vantageous manner,  by  living  with  his 
nuister  at  all  times  in  the  day ;  and  he 
said,  there  can  be  no  difficulty  to  ascer* 
tain  the  quantum  of  the  benefit  the 
maMer  receives,  for  the  office  keeps  a 
person  on  purpose  to  estimate  sudi  sorts 
of  benefits.  —  Mr.  Wallace  agreed,  as 
the  Court  thought  there  was  some  dif- 
ficulty in  the  case,  to  admit  the  appren- 
tice. —  jdaCon  3 .  TVienfi  TkftveT  was  an 


indenture  without  providing  that  the 
ouster  should  covenant  to  find  nwst, 
drink,  &c.  which  ia  a  sufficient  argu- 
ment to  prove  the  obligatioo  of  tbe 
master ;  but  if  there  was  no  such  cove- 
nant, the  law  would  compel  the  master 
to  do  it  —  WiBes  J.  There  seems  to 
me  to  be  a  great  nicety  in  tbe  case.  — 
Lord  Ilani/iM :  I  am  glad  tbe  Court 
is  relieved  by  Mr.  WaUaog'*  agreement ; 
but  here  occurs  to  me  a  difficulty ;  upon 
the  face  of  the  deed  diere  appears  to  be 
a  benefit  arising  to  the  master,  by  the 
fkther*s  providing  meat,  &e.  and  bo«r 
can  the  judge  enter  into  a  disnmtt*"  to 
prove,  whether  the  master  pays  an  equi- 
valent to  the  father  for  tidcing  a  burden 
ofF  hb  hands  ?  From  this  Acuity  it 
should  rather  aeem  the  duly  should  be 
paid.  — This  case  eame  on  again  in 
H.  T.,  and  afler  it  waa  argued,  the 
Court  directed  it  to  stand  over,  for  tht* 
agreement  to  be  fulfilled  which  Mr. 
Wallace  proposed,  by  admitting  all  ik-i  - 
Mns  in  the  same  situation  as  the  pre^nt 
plaintiff^ 
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should  be  visited  with  sickness,  and  thereby  rendered  unable  apparel,  and 
to  perform  his  work,   or  should   neglect  to  do  or  perform  the  pbydc,  atall 
same,  he  should  not  be  entitled  to  any  wages  during  the  time  ^'**"^^ 
he  should  be  so  indisposed,  or  visited  with  sickness,  or  should  that^tbe^mw- 
neglect    to    work:   and   in   case  he  was   not  employed  at  the  terahoaUlpav 
business  for  which  he  was  bound,  tlien  the  master  should  be  at  him  Ss.  a  weak 
liberty  to  reduce  one  half  of  his  wages  for  two  months  yearly  dur-  fortheftnt 
ing  the  term«    The  indenture  was  written  on  the  proper  stamp ;  A^  y«"Wf 
but  no  additional  duty  was  paid  according  to  the  8  Ann,  c.  9.    It  t^^^r*the 
was  insisted,  that  the  indenture  was  inadmissible  in  evidence,  and  remainder  of 
void,  not  only  for  want  of  a  stamp  for  the  additional  duty,  but  also  of  the  term,'* 
on  account  of  the  nature  of  the  contract,  and  the  clauses  con-  (kws  not  require 
tained  in  the  indenture.  —  Lobd  Kenyon  C,  J.   The  case  of  Pen-  theadditiow^ 
nington  v.  Sudail (a)  cannot  be  taken  as  an  authority  deciding  any  ^ s^Aim 'c!^ 
thing.     If  we  were  to  infer  any  thing  from  the  case»  it  would  rather  §  45. 
be  the  reverse  of  that  which  has  been  supposed ;  because  the  case  (a)AHt€tp\.650n, 
went  off  on  an  agreement  to  admit  the  apprentice  to  his  freedom, 
which  could  only  have  been  done  under  the  idea  that  he  had 
served  a  legal  apprenticeship.     The  principal  question  relative  to 
the  additional  stamp  duty,  cannot  be  decided  on  this  case,  as  it  is 
now  stated.     I  believe  it  is  the  practice  at  the  stamp*office  to  set 
a  value  on  these  sorts  of  benefits  as  a  matter  of  course^  when  the 
indentures  are  carried  to  them.     Now  here  the  apprentice  stipu- 
lated to  provide  himself  with  certain  things,  which,  it  is  said,  the 
master  is  bound  by  law  to  provide  for  him,  and  for  which  it  is' con- 
tended an  additional  stamp-duty  ought  to  have  been  paid,  because 
it  is  a  benefit  to  the  master ;  but,  on  the  other  hand,  the  master  was 
to  make  certain  weekly  payments  to  the  apprentice.    Then  how 
can  we  say  these  payments  were  not  an  equivalent  fot  the  main- 
tenance, &c.  ?  I  believe  they  are  much  more.    But  before  we  can 
decide  the  material  question,  the  justices  must  find  the  fact,  whe- 
ther these  payments  were  or  were  not  an  equivalent.     I  tlierefore 
studiously  avoid  giving  any  opinion  on  the  general  question  :  and 
it  is  enough  for  me  to  say  at  present,  that  it  does  not  appear  but 
that  the  master  gave  an  equivalent  for  the  benefit  which  he  re- 
ceived. —  BuLLER  J.  I  do  not  see  any  thine  like  a  benefit  to  tbie 
master,  for  which  an  additional  duty  ou^t  to  have  been  paid. 
The  master  covenanted  to  pay  the  apprentice  so  much  per  week ; 
that  clearly  is  not  within  the  statute.    Then  it  was  provided^  that 
in  cose  the  apprentice  should  be  ill  and  unable  to  perform  his 
business,  or  neglect  to  do  it,  he  should  not  receive  aay  wages ;  but 
this  was  no  benefit  to  the  master,  it  was  only  an  agreement  that  he 
shotiid  not  pay,  but  not  thai  he  should  receive  any  thing* 

658.  Rex  v,  St.  Petrox,  Dartmouth,  H.  T.  81  G.S.  4  T.  R.  196.  Moneygivenby 
—  The  CASE :  J.  Hambling,  the  father  of  the  pauper's  husband  ^  ^^^!'^^ 
Hambling  deceased,  having  been  told  by  the  parish  officers  of  T.  ^"  fSuntwy* 
that  they  would  sive  him  20^.  to  bind  out  his  son  an  apprentice,  unding)  m^ 
if  he  would  find  a  place  for  him,  did  in  July  1768  agree  with  consideration  of 
Mary  Hayncy  widow,  who  occupied  a  farm  in  iS.,  to  bind  his  son  taking  an  ap- 
Hambling  deceased,  then  aged  about  eight  years,  an  apprentice  to  R'tJ^"'  jt°** 
Richard  Hayne,  son  of  Mary  Hayne,  who  was  then  between  the  juty^impwied 
age  of  14  aiid  15,  and  was  then  resident  in  l^  mother's  house  as  a  by  the  s  Aim. 
part  of  her  family,  and  had  no  habitation  M  business  of  his  own.  c.  9.  \  35,  for 
When  this  agreement  was  made  between  Hambling  the  father  and  it  comes  within 
Mary  Hayne,  they  also  agreed  that  he,  Hambling,  should  pay  to  *•"•  "<»pt»on  to 
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it  in  $  40.  as  Maru  Hayne  20<.  as  a  consideration  for  such  apprenticeship ;  but 
being  at  the  it  did  not  appear  that  Maru  Hayne  knevo  that  any  promise  was 
^iS^^y^£  made  hy  the  overseers  of  T.  to  Hambling,  with  respect  to  the 
therk  any  duty  advancing  of  any  money  to  him  for  this  purpose.  Hambling  the 
payable  for  any  father  afterwards  received  20f.  from  the  churchwardens  and  over- 
consideration,  seers  of  T.,  5s*  of  which  he  paid  to  Mari^  Hayne f  and  promised 
money,  unless  it  ^q  p^y  her  the  rest  at  5s.  a  time,  but  applied  the  remaining  IS*,  to 
m^er^tT^  ^"®  ®^"  "*®'  ^'  appeared  by  the  indenture  of  apprenticeship, 
tress  of  the  ap-  <^t^4  2 1  St  July  1768,  that  Hambling  the  son,  of  his  own  free  will, 
prentioe.  and  with  the  consent  of  his  father,  voluntarily  bound  himself  ap- 

prentice to  Richard  Hayne,  of  <S.,  till  he  should  attain  the  age  of 
21,  to  learn  the  art  of  husbandry.     This  indenture  was  stamped 
(a)  Which  was    with  a  half-crown  stamp  (a) ;  but  had  no  stamp  thereon  for  the 
tben  the  proper  consideration-money.  —  Lord  Keitxon  C.  J.     It  has  been  very 
stamp.  properly  admitted,  that  this  indenture  was  not  absolutely  void,  on 

account  of  the  infancy  of  the  parties,  but  only  voidable ;  and  that 
unless  there  be  some  other  objection,  the  pauper  is  entitled  to  the 
benefit  of  the  apprenticeship.  But  it  has  been  contended,  that  it 
is  void  on  another  ground,  namely,  for  the  want  of  an  additional 
stamp  for  the  consideration-money  of  205.  given  with  the  appren- 
tice ;  and  that  this  does  not  come  within  the  proviso  in  the  statute 
of  Anne  relative  to  sums  given  with  apprentices  ai  the puldic  charge 
of  any  parish,  or  by  or  out  of  any  public  charity.  But  I  think 
there  is  no  foundation  for  the  argument.  We  must  consider  this 
to  be  a  fair  binding  to  the  son,  because  the  Sessions  have  not 
stated  that  it  was  fraudulent.  Then  if  it  were,  as  it  professed  to 
be,  a  binding  to  the  son,  and  not  colourably  to  the  mother,  the 
statute  requires  no  duty  for  the  consideration-money,  even  though 
the  money  were  not  raised  at  the  charge  of  the  parish.  The  act 
of  parliament,  taking  it  altogether,  undoubtedly  imposes  the  duty 
on  money  paid  to  the  master  or  mistress  only ;  for  it  says,  '*  That 
M  every  master  or  mistress  to  or  with  whom,  or  to  whose  any  sum 
''  shall  be  given,  paid,  secured,  or  contracted,  for  or  in  respect  of 
*'  any  such  apprentices,"  &c.  Now  here  the  master  did  not  re- 
ceive the  money  which  was  given  with  the  apprentice,  but  for  rea- 
sons (not  here  stated)  his  motiier  received  it ;  and  it  is  not  stated 
that  she  received  it  as  agent^for  lier  son*  But  even  supposing  that 
the  master  had  received  or  contracted  for  the  consideration- 
money,  it  was  not  subject  tp  the  duty  imposed  by  the  statute  uf 
Anne,  because  it  was  money  raised  at  the  common  and  public 
charge  of  the  parish  of  Totonstall,  and  as  such  it  comes  within  the 
proviso  in  that  act.  It  was  assumed  in  argument  as  a  proposition, 
that  there  qan  be  no  binding  of  any  paridh  apprentice  within  tlie 
meaning  of  this  proviso,  unless  it  be  a  compulsory  binding  under 
the  43d  of  Elizabeth,  with  the  concurrence  of  two  magistrates. 
But  that  cannot  be  the  construction  of  that  statute;  for  one  of  the 
purposes  of  raising  rates  for  the  relief  of  the  poor  was  to  put  out 
children  apprentices  at  tjie  expence  of  the  parish.  That  is  not 
restrained  to  the  case  of  a  compulsory  binding,  which  is  under  a 
subsequent  clause.  And  the  object  of  that  act  is  as  well  answered 
by  a  binding  with  the  consent  of  the  parents,  as  by  a  compulsory 
binding  without  their  interference :  all  tliat  is  required  is,  that  the 
binding  should  be  oBigatory  on  the  children.  If  the  parents  dis- 
charge their  duty  to  their  children,  then  there  is  no  neccsi^itv  for 
the  interference  of  the  magistrates  and  paribh-officcri> ;  but  iVlht 
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parents  neglect  their  duty,  or  lEire  not  able  to  procure  masters^ 
then  the  parish  officers  are  bound  to  interpose,  and  they  stand  in 
lm:o  parentum.  Then  in  this  case  the  consideration-money  was 
advanced  by  the  parish-officers  it  came  oat  of  a  fund  excepted 
by  the  statute  of  Anne.  Therefore  on  both  the  points,  first,  that 
there  was  no  money  for  which  any  duty  was  payable  under  any 
circumstances ;  or,  secondly  (if  there  were),  that  it  was  excepted 
in  this  case,  as  the  money  was  paid  at  the  public  charge  of  the 
parish,  I  am  of  opinion  that  the  pauper  gained  a  settlement  in 
SUipton  by  serving  under  this  indenture ;  and  consequently  that 
the  order  of  Sessions  should  be  quashed.  — .  Ashhurst  J.  It  is 
not  necessary  to  go  into  the  first  objection,  that  the  money  was  paid 
to  the  master  of  the  apprentice,  and  not  to  his  mother,  because 
the  other  objection  is  decisive,  namely,  that  this  money  was  paid 
out  of  the  public  fund  of  the  parish.  Though  the .  legislature,  in 
passing  the  statute  of  Elizabetky  might  have  chiefly  provided  for 
the  case  of  a  compulsory  binding,  yet  it  cannot  be  supposed  that 
that  act  does  not  extend  to  voluntary  bindings  at  the  public  charge 
of  the  parish.  This  was  a  binding  at  the  public  expence  of  the 
parish,  and  therefore  comes  within  the  exception  in  the  statute  of 
Anne, 

65^,  Rex  V.  Leighton,    T.  T.  32  G.S.  4  T.  R.  7S2.  —  ln  an  in-  IfthefHendiof 
denture  for  four  years,  to  learn  the  trade  of  a  shoemaker,  was  a  ft"  apprentice 
covenant  by  the  father  of  the  apprentice,  that  he  would,  at  his  co^^n*?*  ^ 
own  charge,  find  and  provide  for  his  son  good,    competent,  and  ;;;STpr^ 
sufficient  meat,  drink,  and  lodging,  on  every  Sunday  in  the  year  him  ^ji], 
during  the  term  ;  and  would  provide  him  with  clothes  and  apparel  clothes,  it  is  not 
of  all  sorts,  except  working  aprons  and  shoes,  and  also  washing,  such  abencfit 
There  was  also  a  covenant  on  the  part  of  the  master  to  provide  *f  »  l»«W«  to 
for  the  apprentice  meat,  drink,  and  lodging,  except  on  Sundays^  gedbvVAim" 
during   the   term.     The  indenture  was  properly  executed,  and  c.9,  §45. 
attested,  and  written  on  a  5s,  stamp.     The  pauperis  father  ex- 
pended .5/.  and   upwards  in  clothing  his  son,  and  in  providing 
meat,  drink,  &c.  for  him  on  Sundays  during  the  four  years  under 
this  covenant ;  for  this  no  additional  duty  was  paid,  accordmg  to 
the  Stat.  8  Ann.  c.  9.  —  Lord  Kenyon  C.  J.  This  has  been  vexaia 
quesiio  ever  since  I  came  into  Westminster-hall ;  and  various  opi- 
nions have  been  entertained  upon  it.     It  is  true,"  that  if  an  inden* 
ture  be  taken  to  the  Stamp -office,  they  will  set  their  value  upon 
every  supposed  benefit  to  the  master,  for  the  sake  of  the  revenue; 
but  that  is  by  no  means  decisive.    The  question  depends  on  the 
Stat.  8  Ann,  c.  9.  §  22.  &  45. ;  the  former  of  which  sections  im- 
poses a  duty  on  all  sums  of  money  given  with  any  apprentice,  Sec; 
and  the  latter  enacts,  that  where  any  thing,  not  being  money, 
shall  be  given,  contracted  for,  or  secured,  to  or  for  the  use  of 
benefit  of  the  master,  the  duty  shall  be  paid  for  the  full  value  of 
such  thing,  in  the  same  manner,  &c.     The  latter  provision  was 
inserted  for  the  purpose  of  protecting  the  revenue  from  any  fraud 
which  might  otherwise  be  practisea  by  the  parties  giving  some^ 
thing  in  lieu  of  money.    For  if,  as  in  the  c^se  put  by  Aston  J.  a 
horse,  or  other  valuable  thing  of  that  sort,  be  given   by  the 
friends  of  the  apprentice  to  the  master,  that  must  be  considered 
to  be  a  benefit  to  the  master,  for  which  a  duty  should  be  paid. 
It  occurred  to  me  early  in  the  argument,  that  in  order  to  see 
what  would  or  would  not  be  considered  as  a  benefit  to  the  master, 
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it  was  necessary  to  inquire,  what  were  the  duties  thm  resulted 
from  the  bare  relation  of  master  and  apprentice.  And  I  think 
that  the  statute  of  8  &  9  fT.  3.  e.  Sa  §  5.  throws  a  great  deal  of 
light  upon  that  point ;  because^  if  from  the  time  of  the  statute 
of  Elizabeth  to  that  time,  masters  could  not  be  CMMnpdled  to 
provide  for  pl^rish-^pprentices,  and  that  law  was  made  for  the 
purpose,  it  shows  that  the  obligation  of  'providing  for  apprentices 
did  not  result  from  the  mere  relation  of  master  and  apprentice ; 
for,  if  it  did)  that  part  of  the  statute  of  fV.  d«  was  unnecessarj. 
The  case  of  parish-apprentices  is  the  only  one  where  an  appren- 
tice can  be  put  out  nolens  volene ;  all  the  others  depend  on  the 
express  stipulations  to  be  made  by  the  parties  intereatsd.  It  has 
never  been  held  that  the  obligation  of  the  master  (Extended  to  the 
providing  of  clotlies  for  the  apprentice,  and  jret  I  cannot  dis- 
tinguish that  from  the  obligation  to  provide  sustenance ;  for  the 
former  are  equally  necessary  with  the  latter ;  and  in  other  cases 
than  those  of  parish-apprentices  clothes  are  generally  provided 
by  the  friends  of  the  apprentice*  But  if  every  thiiq^  is^  to  be 
valued,  and  a  duty  set  upon  it,  from  which  a  beiiefit  arises  to  the 
.  master,  it  might  be  equally  said,  that  the  earnings  of  the  appren- 
tice should  be  liable  to  the  duty.  The  argument,  therefore,  that 
every  benefit  which  the  master  derives  mm  the  apprentice,  by 
proving  too  much,  proves  nothing.  The  authority  of  Asion  J.  is 
m  all  cases  worth  resorting  to,  but  particularly  so  in  cases  of  Ses- 
sions law,  in  whidi  he  was  remarkably  conversant.  And  hit 
opinion  in  the  case  alluded  to  is  very  strons  to  this  point.  I 
think,  therefore,  that  the  clear  meaning  of  the  statute  of  Anne 
is,  that  where  money,  or  money's  worth,  is  given  to  the  master  by 
the  friends  of  the  apprentice,  by  way  of  premium,  a  duty  ought 
to  be  paid  for  it ;  but  that  where  meat,  clothes,  &c.  are  to  be 
provided  by  the  mastA*,  no  duty  is  payable,  because  there  is  not 
any  thing  given  to  the  master,  —  Buller  J.  The  construction 
which  Aston  J.  put  upon  this  act  of  parliament,  seems  to  be  a 
sound  one,  and  is  warranted  by  the  words  of  the  statute,  which 
are,  *^  that  where  any  things  not  being  money,  shall  directly  or 
**  indirectly  be  given,  &c.  contracted  Jbr^  or  secured^  totur  Jbr  the 
**  use  or  benefit  of  any  master"  &c.  Then  by  the  very  words  oT 
the.  act  it  must  be  something  contracted  for,  or  given  to  or  for 
the  use  of  the  master,  independently  of  the  apprentice.  The  statute 
then  goes  on  to  say,  '^  with  or.  in  respect 'of  any  apprentice  for 
<<  whom  a  duty  is  chargeable  by  the  act  t  "  this  refers  to  the  3dd 
section,  where  the  words  are,  *'  sums  which  shall  be  given,  paid, 
"  contracted,  or  agreed  for,  with  or  in  relation  to  every  apprea- 
*'  tice,"  &c.  Now  all  these  terms  mean  something  whi<^  is  given 
to  the  master^  or  contracted  for  ;  and  only  apphr  to  cases  where 
the  master  is  to  derive  a  benefit  from  the  friendi  of  the  mpres- 
tice,  independpntly  of  the  benefit  to  be  derived  froas  toe  ap- 
prentice himsdf ;  and,  therefore,  whatever  is  given  for  theadvan^ 
tage,  benefit,  or  accommodation,  of  the  apprentice,  does  mt 
finU  within  the  meaning  of  this  clause.  What  was  said  by.  the 
(a)^nf^,pl.645.  Court  in  Res  v.  North  Owram  (a)  strongly  supports  this  deter* 

mination.  There  the  grandfather  agre^  before  ^bindfaigto 
give  the  master  SQs.  to  dothe  the  apprentice,  the  master  having 
refused  to  take  the^apprentice  unless  he  were  better  clothed;  and 
the  Court  said,  **  it  is  not  a  premium  received  by  the  nnstcr; 
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**  the  statute  means  something  given  directly  or  indirectly  fbr 
*'  the  benefit  of  the  master*"  I  am,  thereforci  of  opinion,  that 
what  is  given  for  the  benefit  of  the  master  must  be  paid  for ;  but 
that  what  is  given  fbr  the  benefit  of  the  apprentice  is  not  within 
the  words  of  the  act  of  parliament.  —  Grose  J.  When  we  con- 
sider the  nature  of  an  apprenticeship*  the  words  of  the  act  of 
parliament^  and  what  has  been  said  m  other  cases,  this  question 
does  not  admit  of  much  doubt.  What  is  an  apprenticeship,  but 
the  putting  out  A  young  person  to  a  master  to  teach  him  his  trade  ? 
Instruction  on  the  one  handf  and  service  on  the  other,  are  the 
objects  of  apprenticeship.  But  sometimes  it  happens  that  cer* 
tain  apprenticeships  are  likely  to  prove  lucrative  to  the  parties, 
and  parents  are  induced  to  give  large  sums  of  money  ibr  the  pur- 
pose of  having  their  children  instructed  in  particular  kinds  of 
business.  This  the  legislature  considered  as  a  fiiir  object  of  tax- 
ation :  but,  as  frauds  might  have  been  committed  on  the  revenue 
if  the  tax  had  been  confined  to  moTiey  only,  this  provision  was 
made  in  the  act  extending  the  duty  to  **  things "  as  well  as 
money.  Still,  however,  the  legislature  only  intended  to  tax  those 
things  which  were  g^ven  in  lieu  of  money  as  a  premium  to  the 
master  to  teach  the  apprentice  his  trade.  This  construction  of 
the  act  appears  strongly  to  be  confirmed  by  what  fell  from  An* 
ion  J.  in  the  case  o£IUx  v.  PorUea^  (a)  as  well  as  by  what  was  said  {a)Afae^\,€50, 
in  the  case  mentioned  by  my  brother  BuUer.  Therefore,  on  the 
reason  of  the  thing,  on  the  words  of  the  act  of  parliament,  and 
and  on  the  authorities,  I  am  of  opinion,  that  this  benefit  to  the 
apprentice  was  not  a  *'  thing  "  for  which  a  duty  is  payable  undet 
the  statute.  ' 

655.  Rex  v.  St.  PauFs,  Bedford,  M.  T.  36G.3.  6  T.R.  452.  --  A"  agreement 
An  apprentice  was,  by  a  written  agreement  assigned  over  to  an-  *®  "^JP*  ^'Vb^ 
other  master  for  the  remainder  of  the  term ;  and  the  Court  were  ^^jJS!""  See 
of  opinion,  that  it  was  necessary  to  the  validity  .of  the  agreement  S.C.poK,Tol.iL 
that  it  should  be  stamped  pursuant  to  the  statute,  28  G.  S.  c5S.      pi*  575. 604. 

656.  Rexv.  Wantage,  T.  T.  41  G.S.  I  East,  601.— Two  jus-  A  master itipu- 
tices  removed  T.  S.  from  W^  to  the  parish  of  St.  P.    The  Ses-  l««"ng^fo'  ^^i- 
sions  quashed  the  order,  subject  to  the  opinion  of  this  Court  on  ^^  ^j^^  eJSnn 
the  following  case :  T.S.  the  pauper  being  settled  in  the  parish  of  oHum  appren- 
St.  P.y  was  bound  apprentice  to  Mr.  T.,  for  the  term  of  seven  tke  is  no  benefit 
years,  and  served  there  for  18  months.    The  indentures  were  lost ;  ^  lum  within 
but  parol  evidence  being  ailmitted,  it  appeared,  that  the  pauper  ^  *^  ^ 
was  to  find  himself  in-  clothes,  board,  washing,  and  lodging  :  that  an°idditional 
the  master  was  to  allow  him  full  journeyman's  wages,  but  was  to  duty  is  to  be 
have  4^,  out  of  every  shilling  of  the  pauper's  earnings.     The  paid;  being 
indentures  were  stamped ;  but  no  duty  was  paid  for  any  consider-  by  law  entitled 
ation  reserved  to  the  master.  —  Lord  Kenton  C.  J.  said,   it  •^  ^  whole, 
was  impossible  to  argue  that  a  part  of  the  apprentice's  earnings  re- 
served to  the  master  was  a  benefit  to  him  within  the  meaning  of 

the  statute,  when  by  law  he  was  entitled  to  the  whole,  and  might 
rather  be  considered  to  have  given  up  that  part  which  he  did  noC-  (b)  See  Rex  v. 
reserve  than  to  have  acquired  any  thmg.  —  Per  Curiam  :  Order  Leighton,  onie, 
of  Sessions  confirmed.  (6)  ^  pl.654. 

657.  Rexv.Keynsham^  T.T.  44G.S.  5£<9»/,  S09.  — The  pau-  Wherea<mm 
per  T.  M^  being  legally  settled  at  K.^  ^as  bound  apprentice  for  agreed  to  be 
seven  years  to  J.  C,  who  resided  at  B.    The  sum  of  5^.  Bs.  was  ^^"^e  iSt 
agreed  to  be  paid  by  the  father  to  the  master  as  a  premium,  and  5!^!^ which 
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was  inaertedin-  wBS  the  sum  inserted  Hi  the  indenture.  But  the'oiriy  soin  wliich 
the  indenture,  appeared  to  have  been  paid  was  the  sum  of  .4/.  4«.,  nrKSch  warpaid 
and  the  du^  _  at  the  time  of  dating  and  executing  the  indenture.  'The  Sessions, 
w,*bystot.  °^'  considering  the  indenture  as  void  under  the  stat.  8  AnrL  c. 9^  c6ii- 
8  Ann.  c. 9.  held  firmed  the  original  order  of  justices,  by  which  the  pauper,  his 
well,  though  in  wife  and  child  had  been  removed  from  the  parish  of  IF>  to  the 
fact  only  4/.  4«.  parish  of  K.  It  was  admitted  on  the  argument  of  the  case,  that 
JT®"  P*!r^  the  duty  had  been  paid  on  the  sum  contracted  for.  —  Grose  J.  In 
rwxivedgivtrh^  Construing  the  act  of  parliament,  we  must  attend  to  the  intention 
jtaid,  agreed, or  of  the  legislature,  which  was  to  raise  a  revenue  by  the  payment 
contracted  far,  of  certain  duties  upon  indentures  of  apprenticeship,  &c.,  and  to 
as  required  by  take  care  that  the  public  were  not  denrauded  of  the  fair  duty. 
l^rt^^'anrtS"  ^^^  *^"  purpose  the  act  requires  (§  35.)  "  that  the  full  smm  oC 
duty  paid  for  it,  "  money  received,  or  in  anywise  directly  or  indirectly  given,  paid, 
and  the  stamp  ^'  agreed,  or  contracted  for,"  with  the  apprentice,  *^  shall  hetmlif 
used  was  of  the  **  inserted  in  words  at  length"  in  the  indenture,  &c.  under-a  cer- 
same  descrip-  tain  penalty ;  and  then  the  subsequent  clause  •(§  39. )  avoids  the 
tionandthe^^  indenture  "  if  the  sum  received,  given,  paid,  secured^  or-'con- 
ed  to^^'^me  "  tracted  for,  "  be  not  so  truly  inserted.  Now,  by  requiring  the 
fund  as  if  4/.  4<.  J»^  9um  to  be  inserted,  it  meant  that  not  less  than  tbe  sum  upon 
only  had  which  the  duty  was  really  payable  should  be  inserted :  and  here 

been  ixiserted      not  only  the  J'ult  sum,  but,  in  truth,  more  than  the  sum  for  which 
^'    't^t    '^^  ^^^y  ^*spayable  has  been  inserted,  and  the  duty  paid  upon  such 
wouldrb^e        larger  sum.  There  has,  therefore,  been  no  fraud  upon  the  public,  bot 
sufficed.  ^lic  whole  which  the  act  required,  and  even  more,  has  been  coin* 

plied  with  :  and,  therefore,  there  is  no  ground  for  the  objectioti.  — 
Lawrence  J.    Even  supposing  that  the  exact  «um  which  the 
master  had  contracted  for  and  was  entitled  to  receive  with  the 
apprentice  were  required  by  the  act  to  be  inserted,  stili  the  ob- 
jection would  not  hold  in  this  case.     For  it  appears  that5/.  5tM 
which  is  the  sum  inserted  in  the  indenture,  was  the  sum  contracted 
for ;  and  though  the  master  has,  in  fact,  only  received  4/.  4s.y  yet  I 
know  no  reason  why  he  may  not  recover  the  remainder  in  an  ac- 
tion.    The  objection  would  have  been  more  plausible  if  4^.  4<. 
only  had  been*  inserted  in  the  indenture,  and  the  duty  paid  upoo 
that.  Taking  it,  however,  that  the  4/.  4«»  only  which  have  been  in 
fact  received  by  the -master,  were  all  he  was  to  have,  still  the 
words  of  the  act  have  been  complied  with,  requiring  the Jidl  sum 
paid  to  be  inserted  ;  for  here  thejl///  sum  paid,  and  more,  has  been 
(a)  1  East,  55.     mserted,  and  the  duty  paid  upon  it.    The  case  of  Fair  v.  Pricet  (a) 

does  not  apply;  because  there  the  stamp  used  was  one  appro- 
priated to  notes  of  a  higher  denomination.  The  stamp  duties 
raised  by  different  acts  on  difierent  instruments  are  appropriated 
to  the  payment  of  the  interest  of  different  funds ;  and  if  the  pro- 
per stamp  appropriated  to  the  specific  instrument  were  not  made 
use  of,  though  an  equal  or  higher  stamp,  intended  for  a  diffneot 
instrument,  were  used,  the  interest  of  the  fund  might  torn  oat 
deficient  for  which  the  duty  was  imposed.  In  that  case  the  stamp 
used  was  not  the  stamp  required  by  the  act  of  parliament  for  a 
note  of  that  amount.  But  no  such  objection  arises  here:  the 
duty  imposed,  whether  more  or  less  in  the  particular  instance,  is  all 
applicable  to  one  fund,  and  the  same  description  of  stamps  is  re- 
quired.—  Le  Blanc  J.  If  the  act  is  to  be  construed  accordiiig  to 
*  the  intention  of  the  legislature,  it  is  clear  that  such  intention  has 
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beetk  complied  with  in  this  cate;  and  if  we  look  to  the  words  of 
the  act,  they  will  be  equally  satisfied  by  what  has  been  done.  The 
intention  of  the  legislature  was  to  raise  a  stamp  duty  in  propor- 
tion to  the  sura  paid  with  the  apprentice.  For  which  purpose 
they  have  required,  by  §  35.  that  the JuU  sum  received  or  in  any- 
wise given,  paid,  agreed,  or  contracted  for,  shall  be  inserted;  and 
by  $  39.  the  indenture  is  avoided  in  which  shall  not  be  inserted 
the  full  sum  received,  or  given,  paid,  secured,  or  contracted  for, 
**  or  whereon  the  duties  payable  by  this  act  shall  not  be  duly  paid, 
**  &c.  according  to  the  tenor  and  true  meaning  of  this  act.'*  Now 
the  Jull  sum,  according  to  the  tenor  and  true  meaning  of  the  act, 
has  been  inserted  ;  and  the  proper  stamp  appropriate  to  this  de* 
scription  of  instruments  has  been  used ;  which  differs  this  from 
the  case  cited.  —  Orders  quashed,  (a) 

658.  Itex  y.  Long  Buckhv,  M.  T.  46  G.  3.  7  East,  45.  —  Two  The  Semom  * 
justices  by  an  order  removed  W.  L^  5.,  his  wife,  and  their  children  pwwmed  that 
by  name,  from  the  parish  of  Long  Buckby  to  the  parish  of  N.  P.  JJ"  'iJ^ttoiw  "^ 
The  Sessions,  on  appeal,  quashed  the  order,  subject  to  the  opinion  executed  so  ^ 
of  this  Court  on  the  following  case :  The  pauper  W.  Z.,  who  was  yean  befora;, 
the  illegitimate  son  of  M.  L.,  was  bom  in  the  parish  of  ^.  P.,  and  and  under  which 
in  the  year  1774  or  1775  was  bound  apprentice  by  indenture  to  **»  apprentice 


J.  D.y  of  Long  Buckby,  shoemaker,  for  seven  years,  for  a  premium  ^lid^J*SL 
of  12/.,  which  was  paid,  and  the  indenture  regularly  executed  by  fo,.  ^^„  y^^^ 
the  pauper,  his  mother,  and  D.,  the  master,  with  whom  the  pauper  when  the  inden- 


served  his  full  time  in  Long  Buckby.     Only  one  indenture  was  ture  was  given 
executed,  which  aC^er  seven  years  was  given  to  the  pauper,  and  "P  ^  ^^*  *^ 
was  proved  to  have  been  lost.     For  12  years  past  the  pauper  had  w^^^JS^ 
resided  at  Long  Buckby,  during  which  time  he  had  been  often  the  parish  in 
relieved  by  that  parish,  and  had  received  tovon's  money  from  it ;  which  be  was 
which  town's  money  is  given  away  at  Christmas  to  parishioners:  settled  under 
and  no  further  evidence  was  given  by  the  appellants.     But  the  ■"**  indenture 
respondents  proved  by  the  deputy-register  and  comptroller  of  the  f^J^J!^ I^" 
apprentice  duties,  that  it  did  not  appear  that  any  such  indenture  y^„  wa«»ro- 
had  been  stamped  with  the  premium-stamp,  or  inrolied,  from  the  peHy  stamped  in 
year  1773  to  the  16th  of  Jtdy  1805.     The  respondents  insisted  proportion  to 
that  the  appellants  ought  to  have  given  further  proof  of  the  pay-  ^^  Apprentice 
ment  of  the  duty,  and  of  the  inrolment:  but  the  Court  were  of  ''^^^  b^'tiT" 
opinion  that  after  the  length  of  time  elapsed  they  mi^ht  presume  mMter- al- 
that  all  had  been  rightly  done.     And  the  pauper  havme  done  no  though Wde- 
other  act  to  gain  a  settlement,  the  order  was  quashed.  —  When  puty  register 
this  case  was  called  on,  Dayrell  was  to  have  supported  the  order  ^dcc^ptroUer 
of  Sessions :  but  the  Court  desired  to  hear  what  objection  could  ?^  **!!1J^ 
be  urged  against  the  presumption  which  the  justices  had  made  thatUdld^ 
from  length  of  time,  which  did  not  appear  to  be  an  unreasonable  appear  in  the 
presumption. -— MoRRiCB,  cora/rd,  said,  that  the  justices,  could  not  office  that  anj 
properly  presume  that  every  thing  had  been  rightly  done  when  the  •"^^  inc|enture 
indenture  was  executed,  against  the  evidence  adduced  by. the  Jj^*^     . 
stamp-officer  to  show  that  the  duty  had  not  been  paid;  for  if  the  rolUd  durinlr"" 
duty  had  been  paid,  the  presumption  was  that  it  would  have  been,  that  period  s 
inrolied  at  the  head-office  in  London^  in  the  usual  and  proper  'Qd  the  judg- 
manner.  —  Lord  Ellenbosough  C  J.  The  question  before  the  ip^ntofthejus- 
justices  was,  whether  the  presumption  that  all  was  rightly  done,  S*^^"  *^p 
after  the  elapse  of  so  many  years,^  were  sufficiently  rebutted  by  the    '       *° 

(a)  Vide  Taylor  v.  Hague,  2  East,  414.  S.  P. 
VOL.  I.  MM 
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negative  evidence  of  the  officer :  they  thought  not,  and  we  cannot 
say  they  hav^  done  wrong ;  for  the  presumption  of  law  is  to  be 
favoured ;  and  against  the  negative  evidence  they  may  have  set 
the  possibility  of  an  irregularity  in  the  returns  made  to  the  office. 
—  Per  Curiam  :  Order  of  Sessions  con6rraed.  (a) 
In  an  indenture      659.  Rex  V.  Bradford,  H.  r.  5SG.S.   I  M.  &  S.  151.  — Re- 
of  apprentice-     moval  from  B.  to  T;  order  quashed,  subject,  &c.  —  The  pauper 
b^'^Uie  r"" refr  ^^^^S  ^^  "8^  ^y  >n^?°'"7e  bound  himself  apprentice  to  D.  F^  of 
Uce  to  allow  his  -?•>  ^i*  ^  term,  in  which  indenture  was  a  covenant  in  the  following 
master  2s.  a       words :  '*  He,  the  said  pauper,  doth  agree  to  allow  his  said  master 
week,  and  to       «<  2s.  per  week,  weekly  and  every  week,  and  to  have  (leaving  a 
have  wages,  and  <i  blank)  wages,  and  provide  for  himself  for  the  above-said  term," 
Lw^urinff^^^^  '^^^  pauper  duly  served  his  master  for  the  said  tetrm  in  B.,  and 
term  ^does  not    ^^^  ^-  &  week  agreed  to  be  allowed,  were  regularly  deducted  out 
require  the  ad.    of  the  wages  which  he  constantly  received  during  his  service, 
ditionil  sump    Tlie  indenture  was  upon  a  1 5s.  stamp ;  and  it  was  objected,  on  the 


required  fciy  ^^^  of  ^he  respondents,  that,  under  the  44?  G.  S.  c.  98.  Sched.  A. 
u*  an^imlun-  l'^'**^'^  requires  in  an  indenture  of  apprenticeship,  where  the  sum 
ture  where  a       ^^  value  given,  paid,  contracted,  or  agreed  for^  with  the  appren- 


flam  of  money  tice,  shall  exceed  \0l.  and  not  exceed  20/.,  that  the -stamp  should 
is  contracted  for  be  1/.  iOs.)  this  indenture  required  a  stamp  of  1/.  lOr.;  and«  there- 
by the  appren-  f^j.^^  f^Q  indenture  was  void,  —  Ellenborough  C.  J.  If  the  words 
^*^*  of  the  covenant  were  transposed,  they  would  run  thus ;  4he  pauper 

to  have  wages,  and  to  allow  hb  master  2$.  per  week,  and  then 
there  could  be  no  doubt  of  their  meaning  an  allowance  oat  of  tlie 
wages  simply ;  and  what  difference  does  the  order  in  which  thev 
now  stand  make  in  the  sense  ?    It,  therefore,  can  never  be  consi- 
dered as  a  boon  to  the  master,  who,  instead  of  having  the  labour 
of  his  apprentice  for  nothing,  which  he  was  entitled  to  have,  agrees 
to  pay  him  wages,  deducting  2s.  per  week  out  of  them.  —  Li 
Blanc  J.  The  master  had  a  right  to  the  whole  of  the  earnings, 
but  allows,  by  way  of  wages,  such  a  sum  as  they  are  computed  at, 
minus  2s.  per  week,  on  account  of  bis  providing  for  himself.  — 
Batlet  J.  concurred,  —  Order  of  Sessions  confirmed* 
Where  the  mo-       660.  Rex  v.  Skeffington,  H.  T.  60G.S,  and  1  G.4.  ^B.&A. 
tlier  of  an  ap-     332,  —  Two  justices  by  their  order  removed  T.  H.  and  R.  his  wife, 
Ume  hS  noJ*^    from  the  parish  of  H.  to  the  parish  of  S.  The  Sessions,  on  appeal, 
expired,  applied  Confirmed  the  order,  subject,  &c.  The  respondents  proved  a  hiring 
to  his  master  to    and  service  in  iS.  by  the  pauper  T.H.,  from  Martinmas  1812,  to 
^ive  him  up  to    the  following  Martinmas.    The  appellants  then  gave  in  evidence 
her,  and  the       ^^  indenture  of  apprenticeship,  dated  1805,  by  which  the  pauper 
SJ^nted'SIt,  *>^^^  ^'"««>^  apprentice  to  IV.  D.,  of  the  parish  of  Si.  Man,. 
and  all  Irnving    Leicester,  for  the  term  often  years.  A  premium  of  12/.  was  stated 
agreed  to  part,    in  the  indenture  to  have  been  paid  to  D.  with  him  by  the  church- 
the  apprentice     wardens  and  overseers  of  the  parish  of  Tugby,  which  was  also 
^^"'hT*^'**"*  stateil  to  have  been  paid  by  them  out  of  a  charitable  donation 
which  was*^'r*     ^""^  belonging  to  that  parish.     No  evidence,  however,  was  given 
tlie  hands  of  a     o^  ^^^  premium  having  been  paid  out  of  a  charitable  fund,  except 
tiiird  person,       the  above  Statement  on  the  face  of  the  deed,  and  (he  declaration 
was  never  ap.     of  the  parish-officers  at  the  time  they  paid  it,  that  it  was  charity- 
plied  for  nor       money.    The  deed  was  objected  to  a%.not  having  any  stamp,  but 
HeJd,"hat  Uie    ^^®  objection  was  over- ruled.    The  pauper  served  under  the  in- 
appreaticcship     denture  for  four  years  in  the  parish  of  St.  Mary,  Leicester,  when 

>f)  Vide  Rex  t/.  East  Knoyle,  ante^  pi.  644.  and  Rex  1;.  Badb/,  ante,  pi.  C49. 
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his  motfayer  applied  to  D.  tome  him  up  to  her,  she  saying  she  had  was  not  put  an 
procured  another  master*    The  master  said  she  might  have  him  ^^^  to  by  this 
and  welcome.    They  all  agreed  to  part,  and  the  boy  went  away  J?'**?S!l!'  *^" 
with  his  mother.    The  indenture  remained  in  the. hands  of  the  tersudthatbT 
overseers  of  Tugbt/f  and  was  never  delivered  either  to  the  boy  or  would  hare 
his  mother,  nor  applied  for  by  any  of  the  parties ;  but  the  master  giren  up  the 
said  he  would  have  given  it  up  if  it  had  been  at  the  time  in  his  indenture  if  be 
possession.     The  overseers  of  Tugbj/  afterwards  applied  to  2>.  to  *M<U»dit  in  bi» 
take  the  boy  again ;  but  he  said  he  would  not,  addin^»  unless  the  ^^^^.^ 
magistrates  make  me  take  him  again,  I  have  done  with  him ;  and  afterwanls  re- 
he  never  heard  any  thing  more  on  the  subject*  —  Abbott  C.  J.  fuaed  to  take 
If  it  had  been  shown  in  the  present  case,  that  this  apprenticeship  back  tbe  ap- 
had  ever  been  well  constituted,  I  should  have  been  of  opinion,  P*^*"**-    Se- 
upon  the  authority  of  the  case  of  Rex  v*  BoWf  which  has  been  ^unrtamped 
cited  here,  that  the  agreement  between  the  parties  in  this  case  was  indenture  of  ap- 
not  sufficient  to  put  an  end  to  the  indenture.     I  think,  also,  that  preutioeahip 
the  fund  out  of  which  the  premium  is  said  to  have  been  paid,  was  ^^i^  th^  • 
a  public  charity  within  the  meaning  of  the  exception  in  the  stamp-  u^Tbwm'iM^ 
act.     But  I  thmk  that  there  is  no  sufficient  evidence  in  this  case  |,„^  addedT^ 
to  show  that  the  premium  was,  in  fact,  paid  out  of  such  a  fund.  It  it  was  paid  out 
is  stated  in  the  case,  as  a  fact  proved  by  the  master,  that  a  pre-  of  a  charitable 
mium  of  12/.  was  paid  with  the  apprentice.     That  being  so,  it  <lonation  fund 
would  be  very  dangerous  to  say  that  the  declaration  of  the  parish-  ^'^,!|^^  ^  j 
officers  should  be  admitted  to  prove  the  nature  of  the  fund  out  of  thoma!rtnl)eimr 
which  it  was  paid,  more  especially  when  those  persons  might  have  called,  proved 
been  called  to  prove  the  fact.     The  case  is  not  precisely  the  same  that  the  pre- 
as  if  a  declaration  of  the  parish -officers  had  been  ofiered  as  the  mium  bad  been 
only  proof  of  payment.     In  that  case  the  whole  declaration  would  J^i^  ^ 
have  been  receivable.    But  here  the  fact  of  payment  was  itself  SrhiTtoldiSmat 
proved.     Upon  that  ground  I  am  of  opinion  that  the  indenture  the  time  of  pay- 
ought  not  to  have  been  received  in  evidence;  and,  therefore,  that  ing  it  that  it  was 
the  Sessions  had  nothing  before  them  to  show  that  the  pauper  was  chft'Uy  money : 
not  suijuwU  at  the  time  when  he  served  for  a  year  m  S,     The  S^^***"*  **** 
order  of  Sessions  must,  however,  be  confirmed,  because  their  ulti-  ^^^  iSoved*"* 
mate  decision,  although  founded  on  wrong  grounds,  was  correct,   the  recital  in  the 
Batley  J.     I  am  entirely  of  the  same  opinion.     The  respondents  indenture,  and 
having  proved  a  case  of  hiring  and  service,  it  became  the  duty  of  *^  declarations 
the  appellants  to  show  that  there  was,  at  the  time»  a  subsisting  ^^  psnsb- 
valid  apprenticeship.    In  order  to  do  that,  they  produce  an  inden-  not^admisiaUe 
ture,  which,  on  the  face  of  it,  purports  that  a  premium  has  been  in  evidence,  so 
paid,  and  which  is  not  stamped.    Now,  if  that  premium  was  paid  as  to  bring  the 
out  of  a  public  charity,  it  was  the  duty  of  the  appellants  to  prove  <^*"^  within  the 
that  fact,  which  was  within  their  knowledge,  and  of  which  the  ^^^^^^^^^ 
respondents  could  know  nothing.     An  indenture  of  apprenticeship  ^  igo/imd  * 
is  no  evidence  of  the  facts  recited  in  it.  — If  it  were,  the  incon-  that  the  in- 
venience  pointed  out  in  argument  would  occur,  that  in  order  to  denture,  being 
defraud  the  revenue  a  party  might  always  recite  that  the  premium  uiMtamped,was 
was  paid  out  of  a  public  charity,  whether  the  fact  were  so  or  not.  J?*^   i^^^'llf' 
But  it  is  said  that  if  the  payment  of  the  premium  be  proved  by  the  donation  fund 
indenture,  this  recital  also  becomes  evidence.    That  answer  is  not,  belonging  to  a 
however,  sufficient ;  for  it  is  plain  upon  this  case,  that,  indcpcnd-  parish  is  a  pub- 
ently  of  the  indenture,  there  is  direct  evidence  of  the  fact  of  pay-  l>c  charity, 
ment.     I  think,  therefore,  that  on  the  evidence  this  was  a  void  ''*^"  »"<*  ««* 
indenture.  —  Holroyd  J.    If  the  recital  in  the  indenture  of  ap-  *^*P***^ 
prcnticeship,  and  the  declaration  of  the  parish-officers,  had  been 

M  M    2 


532  APPRBNTICE8.  [Ch.  IX. 

the  only  evidence  of  the  fact  of  pa3nment  of  the  premium,  I  should 
have  been  of  opinion  that  there  was  sufficient  evidence  also,  that  it 
was  paid  out  of  a  public  charity*    But,  on  looking  at  this  case,  it 
is  clear  to  me  that  that  fact  was  proved  subtftantmliy  by  the 
master.    If  so,  the  Sessions  decided  wrong  in  receiving  ttie  inden- 
ture in  evidence  without  a  stamp.   -  Their  ultimate  dedsion  was, 
however,  right,  for  they  confirmed  the  order.  —  Order  of  Sesstoni 
confirmed. 
An  indenture         qqI.  Rex  v.  Chipping- Norton,  H.  T.  2G.^.  SB  &  A. 412.— 
drapprentio&-     Upon  an  appeal  against  an  order  of  two  justices,  whereby  J.  E^ 
befbrethc^paas-  ^^^ow,  and  her  six  children,  were  removed  from  the  parii^  of  ^., 
iogoffhe  in  the  county  of  M,  to  the  parish  of  C,  in  the  county  of  O. ; 

44G.3.  C.98.  the  Sessions  confirmed  the  order,  subject,  &c.  By  indenture  of 
mustlie  sump-  the  30th  October  1794,  W.  -E.,  the  late  husband  of  the  pauper, 
roiJIiri^^'*"  J.  £.,  and  the  father  of  her  children,  not  being  then  setUed  in 
wii^hi  Uw^ne  ^®  parish  of  C,  bound  himself  to  serve  R.  P.,  of  C,  as  an  ap 
prescribed  by  prentice  for  seven  years,  and  R,  P.,  in  consideration  of  25/.,  the 
the  statute  sum  given  with  the  apprentice,  covenanted  to  instruct  him  in  the 

8  Ann.  c.  9.       business  of  a  cooper.     The  indenture  was  duly  stamped,  with  a 
*"1  d'^^toii       s^amp  denoting  the  payment  of  the  several  duties,  amounting  in 
was'stamped  at  ^^  whole  to  &.,  imposed  by  different  statutes  upon  the  indenture 
the  time  of  its    ftseH';  but  it  was  not  Stamped  with  any  stamp  in  respect  of  the 
being  produced  premium,  as  required  by  the  statute  8  Ann.  c*  9^  within  the  time 
in  etidence,        required  by  that  statute,  nor  until  the  making  of  the  order  of 
r'*uired  b*°the  ""c™®^*^*  ^^^  *^®^  ^^^  entering  of  the  appeal  against  the  order. 
5?g!  s.  c.  1^84.^  Before  the  hearing  of  the  appeal,  the  mdenture  was  stamped, 
"but  not  within    Upon  the  payment  of  5/.  penalty,  and  of  1/.,  with  a  stamp  denot- 
tlie  time  pre-       ing  payment  of  a  duty  of  1/.,  being  the  ad  valorem  duty  stamp 
■^^'^  f^A*^     *"^"  ^^  denote  the  payment  of  such   duty  under  the  55  G.  5. 
Hdd^SiatSSr'  ^'  ^^''  ®°^  *^  f*®'"?  ^*  ^"^y  payable  unJer  that  statute,  in  re- 
indenture  was     8pect  of  a  premium  of  25/.  ffiven  with  an  apprentice.    The  duty 
wholly Toidt  and  payable  in  respect  of  the  like  premium  under  the  8  ilnn.  c.9., 
that  the  pauper,  *  was  I2s.  6d,  only,  the  duties  payable  under  both  the  last  tnentioned 
by  serving  un-    statutes,  were,   after  they  were  paid  into  the  exchequer,  ap- 
no'^settSr^Mrt.     P^'^able  to  the  same  purposes.    The  stamps  used  by  the  com- 
missioners, under  the  55  G.  3.  c.  1 84.,  are  of  a  different  sort  from 
those  which  were  required  to  be  procured,  and  used  by  the  sta- 
tute 8  Ann.  c*  9u,  which  were  poundage  stamps.     These  stamps 
were  used  until  the  passing  of  the  44  G.  3.  c.  98. ;  which  imposed 
an  ad  valorem  duty,  and  the  poundage  stamps  were  disused,  and 
the  dies  with  which  they  were  formed  were  then  broken  up,  and 
are  not  now  in  existence*     fV.  E.  served  under  the  indenture  in 
C,  until  the  expiration  of  seven  years  from  the  date  thereof. 
—  Abbott  C.J.    1  am  of  opinion  that  this  indenture  was  void, 
not  having  been  stamped  withm  the  time  required  by  law,  and,  con- 
sequently, that  the  pauper  gained  no  settlement  by  serving  under  it. 
By  the  statute  8  Ann.  c,  9.  §  32.  a  premium  stamp  is  imposed,  and 
by  §  36-  indentures  signed  within  the  limits  of  the  weekly  bills 
of  mortality,  were  required  to  be  stamped  within  one  month  after 
the  date,  and  by  §  37.  every  indenture  entered  into  elsewhere  in 
Great  Britain,  shall  be  either  stamped  within  two  months,  or 
brought  within  that  time  to  some  collector  or  officer  appointed  for 
the  management  of  these  duties,  who  shall  indorse  a  receipt  for 
the  duty  paid,  bearing  date  on  the  day  of  payment.     By  §  38. 
indentures  executed  within  50  miles,  to  be  computed  from  the 
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limits  of  the  weekly  bills  of  mortality,  shall  be  stamped  within 
three  months,  and  if  at  a  greater  distance,  within  six  months  after 
the  date  or  making  thereof.  By  §  39*  all  indentures  not  stamped 
within  the  respective  times  for  that  purpose  limited  by  the  act, 
are  declared  void,  and  not  available  in  any  court  or  place,  or  to 
any  purpose  whatsoever.  Here,  therefore,  the  legislature  ex- 
pressly requires  that  the  instrument  shall  be  stamped  within  the 
prescribed  time,  and  declares  that,  in  case  of  omission,  it  shall 
be  void  to  all  intents  and  purposes,  and  that  forms  a  distinction 
between  tliis  case  and  those  that  have  been  cited  in  argument. 
The  order  of  Sessions  must,  therefore,  be  quashed. — Order  of  Ses- 
sions quashed. 

V.  Of  the  Apprentice  Fee. 
SeS  staU.  8  ylnn.  r.  9.    18G.2.  c.22.  §25.    44G.S.  c.90. 

662.  ^hurman  v.  Abd^  T.  T.  1688.  2  Vem.  64.  —  The  defend^   a  proper  pro. 
ant  being  an  apothecary,  the  .plaintiff  put  his  son  to  him  as  an  ap-  portion  of  mn 
prentice,  and  gave  with  him  a  sum  of  money,  and  allowed  the  appivntice  fee 
youth  10/.  a  year  for  his  clothes.     The  defendant  put  away  his  S^^L^!^"!?^* 
apprentice  after  he  had  lived  some  time  with  him  by  reason  of  ^pj,rentiw  ^ 
negligence  and  misdemieanours  laid  to  his  charge.  —  Tub  Court  diacfasrged  for 
decreed  the  master  to  refund  30/.  of  the  money  ;  and  the  rather,  miacondoct. 
because  the  indentures  were  not  inroUed^  so  as  the  matter  was  not 

properly  cognizable  before  the  chamberlain  of  London. 

663.  Soam  v.  Bowdenf  M.  T.    SO  Car.  2.    Finch,  396.  —  The  Ontbedetahof 
master  received  with  the  apprentice  250/.  and  died  within  two  the  master,  a 
years,  the  apprentice  having  for  that  time  been  employed  only  in  proportion  of 
inferior  affairs.    It  was  decreed,  that,  after  debts  on  specialities  ^  »fj  sJmH  *» 
paid,  the  executors  should  repay  the  250/.  as  a  debt  due  on  simple  '^'^ 
contract ;  deducting  after  the  irate  of  20/.  a  year  for  the  mainte- 
nance of  the  apprentice,  during  the  time  he  had  lived  with  his 

master. 

664'.  Ex  parte  Sandbt^t  1  Atk.  14<9.  —  The  petitioner,  on  the  10th  If  a  matter  be- 

o£  January  1744,  was  put  apprentice  to  W.,  and  the  sum  of  80/.  «>™«  bankrupt, 

was  eiven  with  him  as  an  sufiprentice  for  seven  years.    In  Julu  ^  fPP'*"*"^^ 

<»ii°«  /"LI         ^  *.i^         "^  wwr     vulU  be  admit- 

followmg,  a  commission  of  bankruptcy  was  taken  out  against  fr .,  ^  ^  creditor 
and  he  being  declared  a  bankrupt,  assignees  were  chosen,  who  for  •  reasonable 
sold  off  the  bankrupt's  effects.     The  bankrupt  was  incapable  of  proportion  of 
performing  his  part  of  the  contract,  nor  was  the  petitioner  able  to  ^«  apprentice 
raise  any  money  to  put  himself  out  an  apprentice  to  another  ^^' 
master,  and,  the  commission  being  a  recent  one,  probably  no 
dividend  might  be  made  in  a  year,  or  a  year  and  a  half;  so  that 
all  this  time  would  be  lost  to  the  petitioner.     Upon  these  circum- 
stances, the  petitioner  prayed  that  on  deducting  10/.  out  of  the 
80/.  for  his  board  with  the  bankrupt  during  the  six  months  he 
lived  with  him,  the  assignees  should  be  ordered  to  pay  him  the 
sum  of  70/.  out  of  the  effects  of  the  bankrupt  already  come  to 
their  hands,  and  not  oblige  him  to  prove  it  as  a  debt  under  the 
commission.  —  The  Lord  Chancellor  Hardwickb  was  at  first 
doubtful,  and  seemed  inclined  to  grant  the  petition ;  but  on  or* 
dering  search  to  be  made  for  precedents^  and  several  being  pro- 
ducea  wherein  it  was  directed  that  apprentices  should  come  in  as 
creditors  only,  afler  deducting  for  the  time  they  lived  with  the 
bankrupt,  upon  the  remaining  sum,  it  was  ordered  accordingly  in 
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this  case,  and  that  the  petioner  should  be  adiAitted  a  creditor  for 
70/.  only. 

VL  JufisdicHon  of  the  Justice  and  the  Sessions. 

Seestats«5£/u.c.4.  §35.47.    20G.2.C.  19.  §4,5,6,7.   6G.S. 
c.25.§  1.3.5,6.   S3G.d.  c.55.§l.  4G.4.C.29.  4G.4.C.34. 

1  Black  Com.         665.   Brook* s  Affridgment,  57.  —  Non-payment  of  wages,  or 
^^^*  insufficiency  of  meat  and  drink,  are   good  causes  of  departure, 

or  if  the  wife  of  the  master  beats  the  servant. 
A  master  can-         55(5.  Covenlri/ v.  Woodhall,  H.  T.  ISJac.l.    Hob.  IS^.— The 
"^*ratiwto"    Plaintiff  brought  an  action  of  debt  for  20/.     The  condition  wa^:. 
beyond  ^e   ^  "^^^^  whereas  one  R.  had  bound  himself  apprentice  to  the  defend- 
geas.  ant  for  eight  years,  the  defendant  did  covenant  with  the  plaintiff, 

S.  C.  Brownl.    that  he  would  retain,  teach»  keep,  and  employ  the  said  apprentice 
^7.  in  his  own  house  and  service,  in  the  art  or  chirurgery,  diO'ing  the 

term,  and  bound  himself  in  20/.  for  performance  of  those  coven- 
ants.    And  then  it  is  showed,  that  within  the  term  the  defendant 
sent  his  said  apprentice  in  a  voyage  to  B,,  which  he  pleaded  to  be 
in  the  company  of  other  expert  cnirurgeons,  the  better  to  learn 
the  art:  whereupon  the  plaintiff  demurred*  and  judgment  was 
given  for  him,  for  it  was  expressly  against  this  covenant ;  for 
though  the  covenant  were  not  so  restrained  to  the  house  in  mean- 
ing, but  that  he  might  send  his  servant  or  apprentice   in  other 
places  about  his  cures,  yet  he  must  be  still  as  one  of  his  house- 
hold, cominff  and  going,  and  in  his  service,  and  not  put  over  to 
any  other ;  tor  the  matter  of  putting  an  apprentice  is  a  matter 
of  great    trust  for  his  diet,  for  his  nealth*  for  his  safety ;  and, 
therefore,  a  parent  or  guardian  will  by  choice  commit  him  to  one, 
and  not  to  another.     And,  generally,  no  man  can  force  his  ap- 
prentice to  go  out  of  the  kingdom,  except  it  be  so  expressly 
agreed,  or  that  the  nature  of  his  apprenticehood  doth  import  it, 
as  if  he  be  bound  apprentice  to  a  merchant-adventurer,  or  a  saOor, 
or  the  like. 
TheSeiaioM,         667.  Hawkestoorth  V.  HUlari/,  M.  T.  21  Car.  2.   iSat<m/.S15.— 
by  5  Elia.  c.  4.    ^^  Order  was  made  at  the  Sessions  discharging  if.  on  account  of 
An^apprenUcT    s®^^""*^  misdemeanours  committed  by  him  in  his  apprenticeship 
from  a  bad  mas-  ^^^^  ^^'^  master  Hillary:  and  the  other  states,  that  this  master 
ter,  and  a  mas-   refused  to  entertain  him  any  longer,  and  orders  the  said  appren- 
ter  from  a  bad    tice  should  be  discharged  from  his  apprenticehip,  and  that  his 
wrentice.         master  should  restore  to  him  60/.,  part  or  the  100/.  which  he  acknbw- 
w^e^rJLd the  ^e^ged  he  bad  received  with  him,  and  that  this  be  a  final  order, 
cases  there         ^^»  ^^^  ^^^  apprentice  committed  till  he  find  good  security  for  his 
cited.  good  behaviour.    It  wa»  objected,  that  the  Sessions  had  exercised 

S.P.  2  Show,      an  authority  not  warranted  by  the  5  Eliz.  c.4.,  which  it  was  said 
i^M<vi  g9i,ye  the  magistracy  only  authority  to  punish,  not  to  discharge 

*  ^^^'  an  apprentice. —  But  it  was  the  opinion  of  the  whole  Court, 
that  an  apprentice  may  be  discharged  from  a  bad  master,  and  a 
bad  apprentice  discharged  from  his  master  ;  and  the  clause  which 
gives  power  to  punish  a  bad  apprentice  does  not  restrain  but 
enlarge  the  power  of  magistrates  (over  apprentices)  beyond  the 
power  given  them  over  the  masters,  and  that  the  magistrates  may 
inflict  corporal  punishment,  or  discharge  an  apprentice  at  their 
discretion. 


SSCT.  6.}      JURISDICTION  OF  THft  JUSTICE  AND  SESSIONS.  SSff 

668.  Dh  HameTs  case*   E.  T.  35  Car.%.  Skinner,  108.  —  An  Tb*  Scatioiit 
apprentice,  upon  complaint  to  the  Sessions,  was  discharged  by  may  order  ptrt 
their  order  for  default  of  the  master,  who  was  ordered  to  restore  ^  ***•  «»«iMy  to 
part  of  the  money,  and  deliver  up  the  indentures.  —  Saunders  ^j,^  ^^    * 
C.  J.  said,  That  the  justices  havmg  authority  to  discharge  the  prentice  tern 
apprentice  by  the  5  Elizm  c.  4.,  it  was  a  power  incident  to  their  lauU. 
authority  to  order  part  of  the  money  to  be  returned,  and  the  in- 
dentures to  be  delivered  up ;  and  he  cited  a  case  where  part  of  tlie 

was  money  returned,  though  the  apprentice  was  discharged  for  his 
own  fault. 

669.  Anonymous^  7*.  T.  35  Car*  2,    Skin.  1 H.  —  A  poor  boy  Apprentice  ap 
who  had  been  put  out  apprentice  by  the  justices,  afler  three  years*  pMring  to  be  an 
service,  plainly  appeared  to  be  an  idiot,  incapable  of  learning  his  ^^^^J^*** 
trade.     Hereupon  his  master  was  discharged  of  him,  and  he  was  s^l^Brownl  67 
sent  back  to  his  parish  by  an  order  of  Sessions.  —  Per  Curiam  :  Hob.  I34.  ' 
This  is  a  good  order.     It  would  be  hard  upon  the  master  to  keep 

one  who  could  do  him  no  /service,  while  the  parish  should  go 
free. 

670.  Woodroffe  v.  Famham,  T.  T.  SfV.&M.  2  Vem,  291.  —  Gaming. 
Per  Curiam  :  By  the  custom  of  London  a  master  cap  justify 
turning  away  his  apprentice  for  frequenting  gaming-houses,  and 

may  justify  it  before  the  chamberlain. 

671.  Anonymous,  H.  T.  35  Car.  2.  Skin.  98.  —  Four  justices  at  Justices  at  a 

a  private  sessions  had  discharged  an  apprentice,  and  afterwards  at  private  sesnons 
a  general  sessions  the  justices  set  that  order  aside ;  and  the  ^^^  *»- 
Court  held,  that  an  apprentice  could  not  by  5  Eliz,  c.  4.  be  dis-  ^p^*  »PP™n 
charged  but  at  general  sessions. 

672.  Ditton'B  case,  E.  T.  1  fV.S.   2  iSa//^.  491.  — Exception  to  The  Sessions 
an  order  of  Sessions  for  the  discharge  of  an  apprentice,  that  the  >nay  discbarge 
master  was  bound  over  but  did  not  appear ;  and  it  is  expressly  *\?  *'*P'*/***^ 
directed  by  the  act,  that  the  discharge  is  to  be  made  on  the  ap-  |er  do  noTao^ 
pearance  of  the  master.     Besides,  there  is  another  remedy,  to  pear, 
proceed  on  the  recognizance,  which  is  forfeited  by  -  non-appear-  i  Mod.  2. 
ance.  —  Per  Curiam  :  The  act  must  have  a  reasonable  construe-  5  Mod.  1S9. 
tion,  so  as  not  to  permit  the  master  to  take  advantage  of  his  own  ^'^*  ^^* 
obstinacy  ;  otherwise,  if  the  master  run  away,  the  apprentice  can 

never  be  discharged. 

673.  Anonumous,  M.  T.  7  fV.  %  Salk.  470.  —  If  an  apprentice  Tba  order  of 
be  discharged  from  his  master,  the  statute  requires  that  the  dis-  Sessions  must 
charge  should  be  under  the  handgand  seals  of  four  justices  of  the  JjJJSJ^V^ 
peace  ;  but  in  a  certiorari^  to  remove  the  order,  it  is  sufficient  in  of  tbe  julrttou 
the  return  to  take  notice  of  the  order  so  Inade,  for  it  is  not  neces-  s.  C.  Sett,  and 
sary  to  certify  the  discharge  itself.  Rem.  iss.  e  Mod.  182. 

674.  Stephenson  v.  Holditchy  H.  T.  1694,  2  Vem. ^91.  —An 
apprentice  in  London  had  married  without  the  privity  of  his  mas- 
ter, yet  that  would  not  justify  his  master  ni  turning  him  off,  but 
must  sue  his  coveitant. 

675.  Rex  v.  Gately,   M.  T.   7  W,S.  Salk.A/7l.-^  Green  was  iTie  power  of 
bound  by  indenture  in  this  manner  to  Gately,  a  surgeon,  "  to  learn  ^^  Sessions  to 
*«  the  trade  he  now  useth."     Upon  complamt  of  Green,  that  his  discharge  ap- 
master  (who  was  a  mountebank)  did  not  instruct  him  in  his  art  of  S^j^^if^ 
surgery,  but  made  him  learn  to  dance  upon  the  rope,  &c.  the  such  trades  as 
Sessions  discharged  him.     Exception  was  taken  to  the  order,  that  as  are  spedallj 
by  it  the  servant  was  discharged  from  his  master,  whereas  the  dis-  named  in  the 
charge  should  have  been  mutual.    Secondly,  Because  the  statute  *^*'"^* 
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5Elix.c*^  with  regard  to  discfaargtiig  appmticef  estendtody 
to  apprentices  mentioned  in  that  clause  of  the  ttatute,  and  there 
neitner  surgeon  nor  mountebank  is  mentioned ;  and  though  a  f  sr^ 
geon  may  be  a  trade  within  the  statute,  so  far  as  that  a  man 
cannot  execute  it  without  serving  an  apprenticeship  to  it,  because 
that  clause  of  the  statute  is  general,  yet  this  part  of  the  statute 
relating  to  the  discharfce  of  apprentices  extends  only  to  trades 
there  mentioned.  Thirdly*  The  order  is  not  under  the  seak  of 
the  justices,  which  is  expressly  required  by  the  statute.-— Per 
Curiam  :  As  to  the  first  exception,  the  disdarge  of  the  senrant 
is  the  discharge  of  the  master.  As  to  the  aeoood,  the  dause  of 
the  statute  relating  to.  the  discharge  of. apprentices  is  general, 
and  goes  to  all  manner  of  apprentices,  even  to  those  of  a  mer- 
ckantf  as  it  was  adjudged  in  Hatoketiwnrik  v.  HUltury.  (a)  But 
afterwards  thb  Court  was  of  opinion,  that  the  power  of  dis- 
charging reaches  only  to  the  trades  mentioned  in  the  statute, 
among  which  a  surgeon  is  not  mcntigned,  for  that  although,  as  to 
the  serving  seven  years'  apprenticeship,  a  surgeon  comes  under 
the  general  terms,  **  arts  and  mjrsteries,'*  yet  the  power  of  dis-  - 
charging  reaches  only  to  the  trades  particularly  mentioned,  (b)  — 
But  Hale  C«  J.  was  of  another  opinion. 

676.  Rex  V.  Johnson,  T.  T.  LS  fV.  3.  Salk.  68.  —  An  apprentice 
was  discharged  by  an  original  order  made  at  the  Sessions,  without 
any  previous  application  to  a  justice  of  the  peace,  to  endeavour 
to  compromise  the  matter  as  the  statute  directs.  After  several 
debates,  the  Court  declared,  that  if  it  had  been  res  integral 
they  should  have  held  a  previous  application  to  a  justice  neces- 
sary ;  but  as  so  many  original  orders  made  at  Sessions  had  been 
confirmed  here,  it  was  too  late  to  call  the  matter  in  question.  And 
as  to  the  second  objection,  that  the  justice  had  ordered  mooey  to 
be  returned,  that  was  held  to  be  a  power  consequential  upon  their 
jurisdiction  to  discbarge. 

677.  Rex  v.  Rtdter,  £.  T.  10  Ann.  A/55.—  The  defendant  ap- 
plied to  a  single  justice,  under  5  Eliz*  c.  4.  §  35.  complaining  of 
the  misconduct  of  his  apprentice ;  but  on  defect  of  relief  he  made 
application  to  the  Sessions,  where  an  order  was  made  that  he 
should  be  discharged  from  his  apprentice.  —  Montagu  objected, 
that  it  did  not  appear  upon  the  face  of  the  order,  that  either  the 
master  or  the  apprentice  were  present ;  and  he  cited  the  case  of 
Haw&estvorth  v.  Hillary,  (c)  —  ^rkbr  C.  J.  The  nuister  most 
be  there ;  for  if  the  matter  cannot  be  made  up  by  the  justice,  he 
must  bind  the  master  to  appear  in  a  recogiMsance  at  the  next  Ses- 
sions; and  if  he  do  not  appear,  the  recognizance  will  be  es- 
treated. 

678.  Rex  v.  Hales-Owen,  T,  T.  4  G.  1.  Sir.  99.  —  On  an  objec- 
tion  to  an  order  of  Sessions  discharging  an  apprentice,  Willes 
moved,  that  the  statute  only  empowers  the  justices  to  discharge 
for  misbehaviour,  and  not  for  sickness  ;  beside,  they  have  not  exe- 
cuted their  authority  as  the  statute  requires,  for  the  order  is  not 
enrolled.  —  Both  these  exceptions  to  the  fonn  were  held  good ; 
and  the  order  was  quashed. 

(6)  Sec  also  Rex  v.  Fumese,  Sett.  St  autliority  of  Uie  Sessions  extends  tuucher 

Rem. '21.    accord.     Sed   vide    Ilex   v,  trades  than  those  mentioned  in  the  sU- 

Colliiighurne,  jxtsl  p).  680.  hy  which  it  lute, 
appears  to  be  now  determined,  that  the 
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679f  Mes  ▼.  HaUi^Oweu,  T.  7*  4  G.  \,  S/r.  99.  —  The  Sessions  11» 

recttiiig  that  J*  H.  was  bound  out  by  indenture,  as  the  statute  re-  <—"    .^ 

quires,  and  being  lame,  having  the  king's  evil,  and  in  the  opinion  jS^!^^^'* 

of  surgeons  incurable,  for  that  reason  they  discharge  the  master  urounfof  £ 

from  his  apprentice:  but  the  Court  quashed  the  order  as  to  the  being afflictod 

substance,  for  the  master  takes  him  for  better  or  worse,  and  is  to  incursbly  with 

provide  for  him  in  sickness  and  in  health.  the  kiog'sevil. 

680.  Rex  V.   ColUngbume,  M.  T.  12G.  1.  S^r.  66S.  —  There  A  is  bound  an 
was  an  order  of  Sessions  for  the  discharge  of  an  apprentice  to  a  >pprenu'cetoB, 
Creeman  of  the  eity  of  London^  who  was  bound  and  enrolled  ^"nte^ty 
there :  and  the  order  being  removed  hither,  these  exceptions  were  ^^L^fidont 
taken  to  it     First,  That  the  apprentice  was  bound  and  enrolled  and  being 

in  London*      Second,  That  he  was  not  bound  by  the  justices,  bound  and  in. 

Third,  That  the  binding  was  not  a  trade  within  tne  statute,  the  '^^^  ^'^^^Li 

master  beins  a  glazier.    To  the  third  exception  it  was  said,  That  £j^f[|^^ 

formerly,  indeed,  it  was  a  doubt  whether  the  statute  did  extend  to  m^^jn  uid- 

all  trades,  but  of  late  it  hath  been  settled  and  agreed  that  it  dU$es,    The 

does,  (a)  —  The  Court  affirmed  the  order  of  discharge,  and  said,  juatlcci  of  die 

they  would  not  take  away  the  jurisdiction  of  the  mayor's  Court,  P****  ^^  ^ 

but  only  give  a  concurrent  jurisdiction  to  the  justices  of  the  peace  **''*"^  ^^.^ 

for  the  county.     And  it  would  be  very  inconvenient  to  have  ap-  nadiction  wih 

prentices  to  a  freeman  of  London^  who  are  bound  there,  and  who  the  dty,  and 

live  in  distant  countries,  obliged  to  come  up  to  the  mayor's  Court  mey  dlKharge 

to  get  tliemselves  discharged  :  and  the  words  of  the  statute  are  ^  •pprentice. 

very  plain,  for  they  give  the  jurisdiction  to  the  justices  where  the  gl?*  ^**'  ^^ 

apprentice  lives.        .     __        ^  ^.        .,  Ld-Ray.  1410. 

681.  Res  V.  Davis,  T.  T.  12  G.  1.  1  Sir.  704.  —  Order  of  Ses-  ' 
sions  for  discharging  an  apprentice;  the  only  reason  given  for  ^gamx^^Sm^ 
which  discharge  being,  that  the  master  in  open  court  declared  cbarge  without 
that  he  would  not  take  him  again,  was  quashed.  cauie. 

S.  C.  1  Sen.  Caa.  28$.  S.  P.  Rex  v.  Heawtnan,  poti^  pL  683. 

682.  Rex  v.  Amies,  H.  T.  6  G.  2.  MSS.  —  Mr.  Strange  moved  1^  Sudlons 
to  quash  an  order  of  Sessions  for  discharging  one  Stannard  from  !!!2J^S  toh*. 
his  apprenticeship  to  a  carpenter^  and  returning  the  apprentice  SJ^bimd.  and 
fee :  First,  That  it  was  not  one  of  the  trades  mentioned  by  the  mmte^  tohere- 
5  Rliz.  c.  4.  §  3.  &  31.,  and  therefore  the  justices  had  no  jurisdiction,  turned,  though 
Secondly,  Admitting  the  Sessions  to  have    an  original  jurisdic-  bound  to  a  trade 


tion,  it  does  not  appear  that  the  master  had  any  money  with  the  !'^JI?!*"*^iJll 
apprentice.     Thirdly,  They  have  no  authority  to  order  restitu-  the  ordeTninii 
tion  of  the  money.     Fourthly,  That  it  does  not  appear  upon  the  tuat^  that  the 
face  of  the  order  that  the  master  appeared,  or  was  summoned  and  defendant  ap- 
made  default.  —  Page  J.     There  must  be  a  summons^  but  it  need  P«ved  or  waa 
not  be  set  forth  in  the  order ;  neither  is  it  necessary  to  say  that  J^^STSSiii"*^ 
the  master  was  heard,  for  summons  and  default  are  equal  to  appear-  ^^  tfai^^' 
ance.  —  Probtn  J.  doubted  as  to  the  summons  not  being  stated  magttr  had  r»- 
in  the  order,  but  said,  that  the  justice  may  order  restitution,  as  in*  ceived  money 
cident  to  the  power  of  discharging.  —  Lee  J.     This  is  an  original  withtheapprcn- 
proceeding  at  Sessions,  and  therefore  notice  is  necessary ;  for  no-  ^^^ 
ticc  is  of  the  essence  of  justice.     If  the  application  had  been  first 
to  the  justices,  aud  the  parties  had  gone  to  Sessions,  the  other 
side  must  have  taken  notice.     In  order  it  is  not  necessary  to  state 
the  notice.  —  The  first  objection  was  given  up. 

(a)  Salk.  471.  Palm.  526,  '2  Keb.  822.,  and  the  ease  of  Rex  v.  Taunton,  H.  T. 
6G.  1. 
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683.  Rbx  v.  Heasemany  E.  7*.  8  G.  3.  Anneiktf's  RejK  101  •  —  First 
tng^jmu^'  exception  to  an  order  of  Sessions  for  dischai^ing  an  apprentice, 
die^^hi  d»-  "pjjj^  ^j^j ^  jg  ^  original  application  to  the  Sessionsi*  whereas  they 
pJJ2S«».*'^t  ^*^®  ^^^  ^^  original  jurisdiction.  Secondly,  That  if  the  Sessions 
oMii  appav  ^ave  an  original  jurisdiction,  yet  it  is  limited,  upon  the  appearance 
tlMtthe  party  of  the  master,  or  some  default  made  by  him,  which  ought  to  be 
»ppe»*9A,  shown  in  the  order ;  and  nothing  of  that  appears  on  this  order. 

S.astra.1014.  Thirdly,  That  the  jurisdiction  is  not  rightly  exercised,  for  the 

reason  they  give  is  u>r  unkind  usage  from  the  master ;  and  though 

the  order  says  farther,  that  the  master  refused  to  continue  him 

in   his  service,   or   to  entertain  him    according   to  the  inden- 

(a)jini€ifl.68i.  tures,  that  will  not  make  it  better ;  as  in  Rex  v.  Davis  (a),  an  order 

stated  that  the  master  declared  he  would  not  take  his  apprentice, 
and  held  to  be  no  sufficient  reason^  —  Lord  Hardwickb  :   The 
latter  cases  have  been,  that  the  Sessions  have  an  original  jurisdic- 
tion, though  it  were  to  be  wished  that  justices  out  of  Sessions  bad 
prior  jurisdiction,  as  being  less  expensive;  but  the  application 
which  the  5  Eliz.  c.  4.  §  S5.  directs  to  be  made  to  a  private  j'ustioe 
seems  to  mean  only  to  arbitrate  and  accommodate  the  dispute. 
The  statute  says,  ''  if  he  cannot  compound  the  matter,  he  is  to 
<*  take  bond  for  the  parties'  appearance  at  the  Sessions;  so  that 
they  are  not  to  take  it  up  by  appeal.     The  Second  objection,  I 
SssriooscamiM   think,  is  not  to  be  got  over.     In  cases  o£  convictions  appearance 
disctefigean  up-  ^gg  always  been  held  necessary  ;  but  in  cases  of  orders  in  general 
prentice  except   ^j^^  Court  will  presume  omnia  rit^  esse  acta  ;   and  that  distinction 
OT^mSt^^  between  orders  and  convictions  was  confirmed  in  the  case  of  Bex 
niMter.  ▼•  Lloyd,  (h)     But  then  that  presumption  is  only  in  the  case  of 

(6)  Sm.  296.  orders  upon  statutes  which  do  not  in  express  terms  require  an  ap- 
SBar.K.B.99.  pearance;  but  now  we  are  upon  an  act  which  gives  thfe  justices 
Se8s.CaB.  sss.    authority  to  proceed  upon  the  appearance  of  the  party,  w  that  it 

is  made  an  essential  requisite  by  the  act  to  found  their  jurisdic- 
^  °*J|*®''*  tion.  As  to  the  third  exception,  in  general,  it  is  not  necessary  to 
"J25ce  tt^  *®^  ^"*  ^^  reason  of  their  judgment ;  but  here  the  act  requires  it, 
kindly,  and  re-  And  it  is  rightly  said,  that  using  unkindly  is  not  such  misuwsg  as 
fusing  to  take  is  intended  by  the  act :  and  if  the  following  reason,  his  refusing  to 
him  again,  are  ]et  him  continue  in  his  service,  is  to  be  understood  of  an  absolute 
not  sufficient  refusal  to  let  him  continue  with  him,  and  not  only  as  a  refusal  to 
Svfc^^m  entertain  him  according  to  his  articles,  that  neither  will  be  a  ground 
fiwn^indeti-  ^or  this  order,  because  the  justices  have  a  power  to  compel  the 
tuMi.  master  to  take  him  again,  as  was  done  in  the  case  of  Rex  v.  Davis. 

However,  this  is  more  doubtful ;  but  on  the  second  exception  the 
order  must  be  quashed. 
An  apprentice  684.  Rex  v.  Evered,  T.T.  17  G.  8.  Cold.  26.  —  Two  justices 
cannot  object  committed  an  apprentice  to  bridewell,  for  running  away  firom  his 
^^^^^^j^"*"  master.  He  had  been  bound,  when  an  infant,  for  six  years  by 
waTdischarged  indenture ;  and  being  now  of  age,  he  ran  away,  alleging  that  he 
ftom  the  indent-  did  80  .with  an  intent  to  avoid  the  apprenticeship  made  when  he 
ures  because  was  an  infant,  and  to  his  prejudice.  —  Heath  had  moved  for  a 
'^""a***'***"  rule  to  show  cause  why  he  should  not  be  discharged:  and,  to 
5EliaI*^4!**  a^oid  delay  and  expence,  it  was  agreed  that  the  rule  should  be  so 
requires.    '        taken,  with  liberty  to  the  Serjeant  to  take  all  objections  against 

the  form  of  the  commitment,  as  if  it  had  been  returned  oo  a 
habeas  corpus.  —  Lord  Mansfield  :  It  has  been  adjudged  that 
an  infant  may  bind  himself  for  his  own  benefit ;  and  it  is  settled  in 
the  case  in  Strange,  that  a  binding  for  four  years  gives  a  settle- 
ment. —  AsHTON  J.    Supposing  the  indentures  voidable,  I  cannot 
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conceive  that  the  apprentice's  running  away  can  avoid  them. 
Had  he  served  regularly,  and  during  such  service  declared  his  in^ 
tention  to  depart,  it  might  have  been  different.  Here  he  would 
make  use  of  his  offence  in  order  to  avoid  the  punishment  that  at- 
tends it ;  but  it  is  too  late  to  do  it  before  a  justice,  when  charged 
with  a  crime.  — Wflles  and  Ashhurst  Js.,  being  of  the  same 
opinion,  on  this  ground  the  rule  would  have  been  discharged.  -^ 
But,  as  upon  a  return  to  a  habeas  corpus,  Lord  M anstibld  said, 
that  the  objection  to  tlie  warrant  of  commitment,  as  running  in  the 
disjunctive,  must  undoubtedly  have  prevailed,  the  counsel  for  the 
prosecution  consented  to  the  prisoner's  discharge. 

685.  Exparte  Gill,  E,  T.  46  G.  3^  1  East,  376.— Espinassb  moved  Where,  upon  a 
for  a  writ  oi habeas  corpus  to  bring  up  this  person,  an  apprenticei  AoArw  corpusto 
who  had  bound  himselr  at  the  age  of  18  years  to  serve  till  25,  and  ^*  *¥  ^^ 
who,  after  he  was  21  years  of  age*  had  been  committed  to  the  prentice  "Si?*" 
House  of  Correction  upon  a  conviction  before  two  magistrates,  keeper  of  the 
founded  on  the  stat.  of  20  G.  2.'c.  19.  at  the  suit  of  his  master,  for  House  of  Cor- 
a  misdemeanor  in  absenting  himself  from  his  service  ;  GUI  having  rection  retam- 
insisted  before  the  magistrates  that  the  indentures  which  had  been  A''!^^ 
executed  by  him  when  an  infant  were  not  binding  upon  him  after      ^  ^  rwrular 
he  came  of  age,  but  that  he  might  elect  to  avoid  them,  as  he  had  cooTictionof 
done,  before  the  offence  alleged.     And  he  cited  the  case  ExvarU  him  by  two  ma- 
Davis  (a)  as  in  point.    And  now  the  return  to  the  writ  maae  by  gistrates  on tha 
the  keeper  of  the  House  of  Correction  was  produced  ;  which  set  •^teSoG.a, 
forth  a  regular  conviction  of  this  party  under  the  statute  for  a  deiiwaiwr*in*^ 
misdemeanor  in  absenting  himself  from  his  master's  service,  and  abeendog  bim- 
refusing  to  obey  him,  wherein  nothing  appeared  of  the  objection  lelfasanap. 
arising  from  the  age  of  the  party.— Whereupon  the  Court  said,  prentice  fitm 
they  could  do  no  otherwise  than  remand  the  party ;  for  it  ap^  *^  tp»t»ef% 
peared  by  the  return  that  he  was  committed  in  execution  upon  a  I[SJ]S^  to^sbof? 
regular  conviction  ;  and  that  however  the  circumstances  now  laid  by  affidavit  that 
before  the  Court  by  affidavit  might,  if  well  founded,  be  matter  of  the  party  bad 
defence  against  the  charge  before  the  magistrates,  they  could  not  bound  himself 
be  examined  by  the  Court  now.    That  if  the  defence  had  been  vthenan^ni 
properly  made  before  the  ma^strates,  and  they  had  disregarded  J^d^jJJi  ^\^ 
It,  the  party  had  a  remedy  agamst  them  ;  but  that  this  Court  had  he  came  of  age 
no  authority  to  direct  that  the  apprentice  should  be  discharged  be  elected  to 
from  his  indentures ;  and  that  there  was  a  mistake  in  that  respect  '▼olcl  the  in. 
in  the  report  of  Daviis  case  ;  the  judgment  of  the  Court  there  ^y!^^^)^ 
being  that  the  apprentice  should  be  discharged  out  of  the  custody  j^^  imputed 
of  her  master,  in  whose  custody  she  was  when  brought  up  before  had  been  coo- 
the  Court. — The  party  was  remanded.  mitted;  for  thia 

was  proper  matter  to  be  shown  to  the  magistrates  below ;  who,  if  the  matter  shown  to  them  ware 
tru^,  act  at  their  own  peril  in  committing  the  party ;  but  this  Court  have  no  power  to  dlschaiy 
an  apprentice  from  his  indentures ;  and  are  bound  by  the  return  of  a  regular  conviction,  where  me 
objection  does  not  appear  on  the  face  of  the  return,  to  remand  the  party.  (a)^fi<0VpL681. 

VII.  Of  assigning  Apprentices  :  and  the  Death  of  the  Parties, 

686-  DaUon,  c.  58.  —  If  the  master  assign  his  apprentice,  and  An  apprentice 

the  apprentice  consent  to  buch  assignment,  yet  this  will  not  make  ^^  l»  •»- 

him  an  apprentice  to  the  assignee  under  5  Elis.  c.  4<. ;  but  by  the  "f^lJIg^Sm!'* 

custom  of  Londotr  an  apprentice  may  be  turned  over  to  another  i  wils.  9€\ 
master. 

687.   Wadsvoorth  v.  Executors  of  Guy,  M.  T.  16  Car.  2.  1  Keb.  On  a  covenant 

820.  and  1  Sid.  216.^  In  an  action  brought  upon  a  covenant  to  tomj/rudand 

yHotniotfi  an  ap» 


5^  APPRENTICES.  [Ch.  IX. 

prantke,  tbe  instruct  an  apprentice,  or  cause  him  to  be  instructed,  Ld  the  trade 
penoMi  repre-  of  a  saddler^  and  to  find  him  in  meat,  drink,  and  lodging  during  the 
•«^'^^**  term,  the  plaintiff  showed  the  testator's  death,  and  that  such  a  day 
JJJ^J^J^JJ]^^^  he  was  turned  out  of  doors  by  the  defendant,  ei  sic  conventionem 
li^  JregU  in  hoCf  viz.  not  instructing  him,  and  not  finding  meat  and 

drink.     To  which  the  defendant  demurred,  because  it  is  a  personal 
covenant  and  discharged  bv  death,  and  cannot  be  assigned ;  as 
Hob.  134.  &  1 16.,  and  48  Edw.S.  c.  2.  being  no  custom.  —  But  all 
THE  Court  inclined  to  the  opinion,  that  if  it  had  been  only  to 
instruct,  it  had  been  discharged ;  but  being  complex,  "  to  instruct 
**  and  find  meat,**  it  is  not ;  and  if  it  were,  jet  the  breach  is  suf- 
ficiently assigned  if  either  par^  be  true*  as  here,  in  turning  him 
out.  —  Judgment  for  the  plaintiff. 
Tbeufigmbeiit       688.  Rex  v.  Channel^    T.  T.  97  Car.^  S  Keb.  519-  — The  de- 
of mn  ipprendce  fendant  was  bound  apprentice  to  A,  who  died»  and  the  executors 
by  executors  U    of  i4.  by  indenture  assigned  the  defendant  to  7*.  for  the  residue  of 
^^^     ^    the  term  of  three  years ;  to  which  the  defendant  a^eed»  by  writ- 
mnSce  sub^^*    '"i?  ^'^  name  and  assent  upon  the  indenture  of  assignment.    The 
•cribet  the  ai.     question  was.  Whether  by  all  this  he  was  such  an  apprentice  as 
■ignment.  by  5  Eliz.  c.  4.  §  9.  is  indictable  for  his  departure  from  T.  f 

Creamer,  ybr  the  defendarUt  urged.  First,  That  this  is  an  interest, 
and  80  was  well  assignable  over  by  the  executor  of  A.  as  before 
bound  by  the  statute  of  43  Elix.  c.  2.  §  5.  executors  are  charge- 
able. But,  Secondly,  This  is  a  new  binding  by  the  defendant's 
assent  to  the  indenture  of  assignment,  thoilgh  an  infant  and  no 
party  to  the  indenture.  Against  this  it  was  said,  that  though  this 
be  an  interest,  yet  it  is  gone  by  the  party's  death  ;  as  in  the  case 
of  a  servant  hired  for  a  year,  he  is  not  bound  to  senre  the  execu- 
tors of  the  master.  And  though  by  45  Eliz.  c,  2.  executors  should 
in  point  of  charge  be  liable,  yet  they  are  not  in  point  ofconiract^ 
to  instruct  an  apprentice  in  trade  as  the  master  is,  and  by  the 
common  law  an  infant  was  not  bound  to  serve ;  but  by  5  Eliz. 
c.  4.  $  43.  if  he  be  bound  by  indenture  he  is  compellable  to  serve, 
which  being  an  abridgement  of  the  common  law  is  siricH  juris : 
but  were  it  never  so  ravourably  taken,  this  bare  assent  by  indorse- 
ment will  not  amount  to  a  binding  by  indenture,  beinff  not  party ; 
and  80  there  being  no  special  custom,  as  in  London,  alleged  for  the 
turning  over,  the  defendant  is  no  apprentice,  and  consequently  may 
depart,  which  the  Court  agreed ;  and  the  plaintiff  not  proving 
the  first  indenture,  the  defendant  was  discharged. 

^J^^^^  689.  Rex  v.  Pett,  T.  T.  4  W.  &  M.  Shower,  405.  —  A  pauper 
•dministnlon  ^  «-k  i  t       t^      m    •  .  ^     ^ 

mn  not  obliged  ^^  P^^  ^"^  ^"  apprentice  to  /?.,  on  whose  death  admmistration 

to  provide  for     was  committed  to  the  defendant.    The  apprentice  falling  sick,  and 

ao  ^pprcntlGe.     becoming  chargeable  to  the  parish,  the  justices  made  an  order' oo 

the  defendant  to  receive  and  provide  for  him ;  which  order  was 

confirmed  at  the  Sessions.  —  Snoxver  now  moved  to  quash  these 

orders,  for  that  the  jurisdiction  of  the  justices  is  only  over  the 

person  of  the  master,  and  does  not  extend  to  his  executors  and 

administrators :  that  such  a  construction  would  produce  infinite 

confusion  in  the  law.     For  suppose  no  assets,  shall  the  justices  try 

that  ?  Shall  this  expence  and  charge  be  pleadable  to  any  and  what 

suit  by  creditors  ?   If  the  administrator  live  in  another  parish  or 

counu,  must  tlie  apprentice  be  sent  afler  him  ?  Then  if  he  prove 

poor  himself,  the  parish  where  he  lives  must  be  burtbened  with  the 

apprentice.    If  there  be  covenants  in  the  indenture  which  reach 
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the  executors,  those  may  b^  saved,  and  then  we  have  liberty  to 
plead  it ;  but  at  present  by  this  order  we  are  settled,  &c« — rsE 
Curiam  :  The  order  must  be  quashed. 

690.    Rex  y.  Chaplin,   E.  T.   7  fV.  S.    Com^.  224f.  —  Justicet  Qrftrtlmay- 

made  an  order  that  an  apprentice  whose  master  was  dead  should  ^'l]"^*^?  ibould 

serve  the  remainder  of  his  time  with  his  master's  widow's  second  J"7*^fJ?"" 

husband.  The  order  was  quashed;  for  the  justices  have  not  power  eondkmkmd 

to  turn  over  an  apprentice,  and  his  applying  to  them  could  not  not  good, 

give  them  jurisdiction.  Comb.  3S9. 

691.  Rex  V.  Peck,  M.  T.  10  W.S.  Salk.66 — H.  took  an  ap-  Order  of  jut- 
prentice  in  husbandry  according  to  the  5  Eliz.  and  died  before  tne  ^^^  that  tb* 
time  of  apprenticeship    expired,   leaving  him   impoteqt  and   a  J**"*^**** 
cripple.    'The  justices  at  Sessions  ordered  the  executor  to  keep  tw*iaMiimi»i 
the  apprentice;  but  this  was  quashed  in  B*  R.  because  of  the  great  ^^flf^ff,         ' 
inconvenience  that  might  follow ;  for  it  may  be  the  executor  has 

not  assets,  and  lives  in  another  county.  — -  And  Etrs  J.  said,  that 
an  apprenticeship  was  a  personal  trust  between  the  master  and 
servant,  and  determined  by  the  death  of  either  of  them  :  and  by 
the  death  of  either  of  them  the  end  and  design  of  the  apprentice- 
ship cannot  be  obtained ;  and  it  may  be  the  executor  is  of  another 
trade.  He  admitted  covenant  would  lie  against  the  executor ;  but 
in  that  there  is  no  inconvenience,  because  the  executor  may  make 
his  defence  by  pleading  no  assets  or  debts  of  a  hieher  nature.  — - 

Holt  C.  J.  said,  that  by  the  custom  of  London  in  these  cases,  the  By  custom  of 

executor  shall  put  the  apprentice  to  another  master  of  the  same  London  execu. 

trade ;  and  that  in  other  places  it  would  be  very  hard  to  construe  ^"^  "^j  ?*•"• 

the  death  of  the  master  to  be  a  discharge  of  the  covenants:  he  Jj^^'j^" 

said,  it  had  been  held  that  the  coVenant  for  instruction  failed,  but  other  TOntcr'of 

that  he  still  continues  an  apprentice  with  the  executor  quoad  the  tame  tnde. 

maintenance.     Adjournatur,   The  executor  is  liable  in  covenant  VideiLeT.i77. 

if  he  does  not  instruct  him,  or  find  him  another  master.  *  ^  ^^  ^i^* 

692.  Caistor  v.  Eccles,   M.  T.   ISfT.S.  Ld.  Rai^.  16SS.  — A  The  attignmeKi 
poor  child  was  bound  to  a  master  at  C,  who  assigned  him  to  of  an  appreo. 
another  master  who  lived  at  E.    Judged  that  he  gained  a  settle-  tice  is  not  ab- 
ment  at  E.;  for  though  an  apprentice  is  not  properly  assignable,  f?!****^  ^°'^' 
yet  that  assignment  is  not  merely  and  absolutely  void,  but  amounts  t^eon^^^^^alA 
to  a  contract  between  the  two  masters,  that  the  child  shall  serve  b  good  bj  way 
the  latter;  so  that  it  is  good  by  way  of  a  covenant,  but  not  as  an  ofcovenatu. 
assignment  to  pass  his  interest ;  like  the  case  of  assigning  a  bond|  ^^\  ^k.  68. 
which,  though  it  be  not  assignable  in  point  of  interest,  yet  it  is  a  ^  ^>^  ^^ 
covenant  that  the  assignee  shall  receive  the  money  to  his  own  use. 

By  thid  agreement  the  apprentice  served  the  time  with  the  second 
master,  and  thereby  gains  a  settlement. 

693.  Rex  v.  Barnes,  E.  T.  3  G.  1.  Str.  48.  —  A.  is  bound  out  The  Semos 
by  the  justices  to  B.,  who  assigns  him  to  C,  and  the  Sessions  re-  cannot  take 
citing  the  special  matter  adjudge  the  assignment  void,  and  order.  ^'^^^^^^^^^^ 
him  to  be  returned  to  B.  —  jPer  Curiam  :    The  Sessions  had  no  a OfSw^Tw. 


assrgn  him  to  another  to  provide  for  him  ;  and  apprentices  bound 
out  by  two  justices  may  be  assigned  as  well  as  others.  —  Order 
quashed. 

694.  The  Holy  Trinity  v.  Shoreditch,  ^.  T.  3  G.  1.  -Sir.  10.  -r  An  apprentiee 
Parker  C.J.  delivered  the  resolution  of  the  Court.    This  is  an  nsjbt  hmwd 
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over  firom  one  mBAftt  Cor  the  cemoval  of  f .  from  the  pemh  of  The  Hofy  Trimly 
mafter  to  «&-  U^  St  by  which  it  appears. tliat  ¥•  was  bound  an  appreadce  to  one 
^'^^^  Trubi/f  with  an  intent  that  he  should  serve  Green^  which  he  did 

Ibr  three  years ;  and  it  has  been  insisted  that  he  being  bound  to 
T-f  who  hves  in  TrinUy  parish^  his  settlement  ia  there,  and  not 
in  iSi  where  the  service  was. '  But  we  are  of  opinion  that  the 
justices  have  done  right  in  sending  him  to  iS.,  where  the  service 
actually  was*    It  is  the  same  thing  as  if  T.  had  turned  him  over 
to  G.,  m  which  case  there  could  have  been  no  doubt  that  he  had 
gained  a  settlement  in  G.'s  parish.    The  taming  over  an  appren- 
tice is  like  assigning  a  deed  :  in  this  case  T.  waa  only  a  trustee. 
A  widow, be.         695.  Rex  v.  East  Bridgeford,  T.  T.  ISO. 2.   Burr.  S.  C.  133. 
fore  adixdiiis-      A»9  the  pauper,  was  bound  apprentice  by  indentures  to  £/.,  for 
tndon  granted,  nine  years,  and  served  him  the  first  four  years  of  the  term.    H. 
l^^nuungnher   (L^ing  intestate  and.  insolvent,   his  widow  (without  any  admi- 
^^^^  '  *^~     MStratioa  taken)  assigned  him  over  to  G»  for  the  remainder  of  the 

term,  in  consideration  of  Si.  paid  her  by  G.  Pursuant  thereto  A, 
lived  with  and  served  G.  about  a  year  and  a  half,  and  then  G«,  in 
conaidecation  of  40f.  paid  him  by  B.t  did,  with  the  consent  of 
i4.»  assign  over  the  said  A.,  by  verbal  agreement,  to  the  said  B. 
for  the  remainder  of  the  said  term  of  nine  years :  and  accord- 
ingly A.  lived  and  served  out  the  remainder  of  the  term  with  B. 
The  objection  was,  that  the  widow  of  the  deceased  master  had 
no  legal  interest  in  his  apprentice,  she  not  having  taken  out  any 
letters  of  administration,  nor  had  any  kind  of  authority  to  make 
such  assignment,  and  consequently  the  second  assignment  of  him 
made  by  her  assignee  is  totally  invalid  and  nug^ry.  Upon 
showing  the  cause,  it  was  said,  that  though  the  widow  did  not 
take  out  formal  letters  of  administration,  yet  she  appears  to  have 
been  executor  de  son  tort ;  and  eaecutor  de  son  tort  may  do  legal 
acts,  and  an  apprentice  may  gain  a  settlement  under  assignment, 
(a)  1  Si^^,  G8.  ^^"  ^y  parole  only,  (a)  ^foreover,  this  apprentice  must  be  either 
OOstorv.  Be-  under  the  power  of  the  executor  de  son  tort^  or  be  sui  juris- 
cles,  ante,  Now  if  the  former,  the  assignment  is  good ;  if  the  latter,  then  an 

pi.  $9S.  agreement,  by  a  person  sui  juris  to  serve  for  three  years  and  a 

«Ito*pL  eST*    ^alf  wiJl  bind  him — The  Court  allowed  this,  and  observed,  that 
'  ^  though  an  assignment  of  an  apprentice  is  not   a  strictly  legal 

transaction,  because  the  person  of  a  man  is  not  strictly  and  legally 
assignable,  yet  it  has  been  an  equitable  construction,  that  where 
an  apprentice  has  lived  40  days  under  an  assignment,  he  shall 
thereby  gain  a  settlement  because  of  the  consent. 
The  interest  of  696.  Baxter  v,  Burfield,  E.  T.  20  G.  2.  MSS.  2.  —  Debt  upon 
a  master  in  his  bond  for  performance  of  indentures  of  apprenticeship :  plea,  coo- 
apprentice  is  a  dition  performed  :  breach  assigned,  that  the  defendant  being  put 
'"®'*F**J*2^  apprentice  to  the  plaintiff's  husband,  who  was  dead,  he  re/used  to 
iiXmuresnot  '^^^  ^"  executrix.  The  plaintiff  was  alleged  to  carry  on  the 
being  assign-  -  ^^^^  business  of  a  mariner  by  herself  and  servants.  Demurrer 
able  in  iiis  life*  and  rejoinder*  — •  This  having  been  twice  argued,  Lrss  C  J.  now 
time,  except  by  delivered  the  opinion  of  the  Court,  that  the  executrix  could  not 
witht^e  *"^  Uiaintain  this  action ;  for,  First,  It  appears  by  words  of  the  cove- 
of  Uieap^pre^"*  "*^^>  ^^*'  *'  ^^  ^^^J  '®  ®®'"^®  ^^^^  ^^^  master,  and  no  moition 
tice,  the  mas-  of  *^  executors  or  administrators"  Secondly,  From  the  nature  of 
ter*6  executors  the  covenant ;  for  covenant  between  master  and  apprentice  im- 
canpo(  main-      plies,  that  he  shall  only  serve  the  master,  for  he  is  the  only  per- 

taiii  debt  on  a     ^^^  i^^  \^  bov\nd  to ;  and  so  it  is  determined  in  the  case  of  Cwen- 
*Muui  tor  per- 
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try  V.  WoodhaU  (a).    And  though  it  is  said,  that  a  matter  bat  an  femMum  of  the 

interest  in  his  Apprentice,  yet  it  is  not  such  a  one  as  a  person  has  fov«>M^  ^  ^ 

in  lands  or  chattels*  which  is  transferrable,  but  'is  an  interest  jn^f"'*'  **■>- 

coupled  with  a  personal  trust  annexed  to  the  person  of  the  master^  ^  are  nl^ed. 

which  cannot  be  assigned,  and  is  gone  by  his  death,  like  ^e  oase  ^  v  .       ,  ^ 
of  a  guardian,  (b)    Thirdly,  Ano&er  reason  why  the  apprentice       v  ^'^ ' 

is  not  bound  to  serve  the  executor  is,  because  the  coi^enant  io  sfirdb^ia^^* 
instruct  is  personal,  and  dies  with  the  master,  and  4)annot  extend 

to  the  executors,  who  may  not  be  capable  of  instructing,  (c)    The  cf*^*?  ♦*"*  "^ 

•   *.         ^  *u  *       L       •  V  *•        •  •   i-^  ^     !-•  •        bound  to  senre 

interest  the  master  has  m  his- apprentice  is  a. right  to  hiS'aeiwtce  Uie  executors  of 
only,  as  appears  by  the  case  of  HaU  v.  Walker*  (d)    Apprentices  bis  late  master, 
how  far  assignable  is  a  single  case,  and  certainly  is  not  law ;  as  (^^  |  Keb.  ssa 
appears  by  1  Salk*6%.     And  there  was  afterwards  another  caae  in  i  Sid.  sid. 
this  Court  of  Hems  v.  Drake*  {e)    Debt  on  bond  to  stand  to  an  (d)  l  Lev. 
award  that  an  apprentice  should  be  assigned ;  and  the  award  was  #^\  ^^  f^ 
held  bad,  for  an  indenture  of  an  apprenticeship  is  not  assignable  \  Ann.  not  re- 
by  lava  or  equity ^  unless  it  be  by  cukam^  and  then  by  the  master  ported, 
during  his  life ;  and  even  then  not  without  the  consent  of  theap- 
prentice.    If,  therefore,  a  master  cannot  assign  during  his  lite, 
because  his  indenture  is  fiduciary,  it  is  absurd  to  say  he  shall  do 
it  by  his  death.    There  is  a  great  diflPerence  between  a  covenant 
to  maintain,  and  a  covenant  to  instruct ;  for  the  first  is  a  lien  upon 
the  executor,  though  not  named  in  right  of  the  testator's  assets 
being  come  to  his  hands ;  but  the  other  is  a  fiduciary  trust  an- 
nexed to  the  person  of  the 'master,  (g)     In  fVentworth*s  **  Office  (^)Cro.  Eliz. 
**  of  £xecutor  "  it  is  said,  that  apprenticeship  is  gone  by  the  death  353. 
of  the  master,  and  that  he  is  not  bound  to  serve  the  heir  or  exe- 
cutor.    We,  therefore,  are  of  opinion,  upon  the  whole,  that  the 
covenant  to  serve  is  confined  to  Baxter  only,  as  there  is  no  men- 
tion of  his  executors  or  administrators ;  and  that  the  interest  in  the 
apprentice  is  a  mere  personal  trust,  not  assignable  in  the  life  of  the 
master,  either  in  law  or  equity,  except  by  custom  and  with  the 
consent  of  the  apprentice ;  and  if  not  assignable  in  his  life,  is  not 
transferable  to  hi^  executors ;  and,  therefore,  the  plaintiff  cannot 
maintain  her  action.  —  Judgment  for  defendant. 

697.  Rex  v.  Eakring,    E.  T.  26  G.  2.  Burr.  S.  C.  S20.  —  Tbe   An  apprentice- 
pauper  was  bound  apprentice  in  £.,  by  parish  indentures,  till  he  "^  ^°g  * 
sliould  be  20  years  of  age.     About  three  years  before  that  time  Sf"?*?*  ^^"**' 
he  ran  away  from  his  master,  who  died  in  June  1749*    In  the  ^„  detemined 
following  year  he  hired  himself  as  a  servant,  and  served  for  a  by  the  death  of 
year  at  ^.     At  Michaelmas  1750  he  hired  Jiimself  for  another  either  of  the 
year,  and  served  that  year  also  at  ^'.,  and  received  all  his  wages  parties. 

for  his  own  use ;  the  executors  of  his  first  master  taking  no  notice 

of  him.     He  did  not  attain  his  age  of  20  years  till  January  1750.  • 

—  White  moved  to  quash  the  order  of  Sessions,  upon  the  au- 

.thority  of  Rex  v.  Peck(h);   in  which  Eyre  C.  J.  said,  that  ap-  (h)Anie,pye9l. 
prenticeship  is  a  personal  trust  between  the  master  and  servant, 
and  is  determined  by  the  death  of  either ;  and  this  case  was  al- 
lowed to  be  authority  by  the  Court. 

698.  Rexv.  St.  PauTs,  Bedford,   M.  T.  S6G.3.   6T.R.4t52.  Butaaaiiign. 

—  C.  P.  was  bound  apprentice  for  seven  years  to  fV.  R.,  of  K,^  msnt  by  the 
and  a  fee  of  15/.  was  paid  to  the  master  by  the  trustees  of  the  ?*'^^* 
Bedford  charity.     The  pauper  served    W.  R.  in  K.  till  Oaober  ^^^Ihdd'tobr 
1782,  when  they  removed  together  to  the  parish  of  Biddenkam$  witNatba 
where  the  apprentice  continued  till  the  death  of  his  master  on  the  stamp  act. 
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10th  of-  October  178S.  On  the  24<th  of  Navemher  follofniy  an 
agreement  was  entered  into  between  8.  My  the  executrix  of 
W.  R^  and  «/.  22.,  and  indorsed  on  the  indenture,  by  which  N* 
assigned  over  the  apprentiee  to  «/.  /{•  for  the  remaioder  of  the 
termi  and  «/.  R*  agreed  to  teach  the  apprentice  the  same  trader  and 
to  provide  him  wiui  board  and  lodging  till  the  end  of  the  term*  This 
agreement  was  signed  by  N*  and  «/•  iL,  but  not  stamped.  It  was 
contended  that  Uiis  case  was  within  the  exception  of  2S  G.  S. 
c.  58.  §  4.>  which  exempts  from  stamps  "  any  memorandum  or 
'<  agraement  for  the  hire  of  any  labourer,  artificer,  manufacturer, 
*'  or  mental  servant,"  and  *'  any  roeroorishdum  or  agreement  where 
<■*  the  matter  of  memorandum  or  agreement  does  not  exceed  the 
*>  sum  of  20//'  —  Lord  Ksnyon  C.  J*  The  ex<%ptioii  clearly  re- 
fers to  cases  where  there  is  a  hiring  :  but  that  was  not  the  present 
case ;  '*  hiring "  is  not  applicable  with  any  propriety  to  the  case 
of  an  apprentice.  Apprentices  and  servants  are  chanu^ers  per* 
fectly  distinct ;  the  one  receives  instruction,  the  other  a  atipuuted 
price  for  his  labour.  I  think,  therefore,  that  we  should  be  domg 
violence  to  this  act  to  determine  that  an  apprentice  comes  within 
the  terms  in  this  clause  of  exception.—  And  the  rest  of  the  Court 
were  of  the  same  opinion. 


VIII.  Of  Parish  Apprentices • 

See  stats.  4S  EUz.  c.2.  §1.5.  8&9  fT.S.  c  Sa  §  5.  18  G.S.  r.47. 
20G.3.  C.36.  S2G.  3.  c.57.  §  1  to  14.  42G.  3.  i;.46.  §  1,  2, 
3.  5, 6,  7,  8.  44  G.  3.  c.98,  51 G.  3.  c.  8a  54  G.3.  c.  107. 
56G.3.  C.139.  1&2G.4.  C.32. 

Pariih  cMldran  ^^9.  PARISH  APPRENTICES  may  be  put  to  clergymen,  according 
may  be  put  ap-  to  the  opinion  of  ALL  THE  Judges,  upon  reference  made  to  them, 
prentice  to  as  Dolton  professes  to  have  been  credibly  informed ;  at  least  they 
^^'Xy^T*'  ..a    ^^^  chargeable  to  contribute  towards  the  putting  out  of  appren- 

SeelSbow.78.    ^^^  ^  '^'^ 

It  u  in  the  dis.       700.  Rex  v.  Crosse,  T.  T.  6JV,&M.  Comb.  289-  —  Exceptions 
cretionofthe      were  taken  to  an  indictment  for  refusing  an  apprentice.     Fint, 
oveneera to  se-    That  it  is  not  said,  that  the  two  justices  lived  *'iii  or  near"  the 
^  tuch  chil-     place.     Secondly,  That  the  justices  have  no  such  power.    Thirdly, 
auTl "inkpro-  ^^  I®  °^'  averred  that  the  parenU  were  not  able  to  maintain  the 
per;  and  the       child.  —  HoLT  C.  J.  As  to  the  first  exception,  the  statute  is  but 
justices* order  it  directory,  and  it  has  been  settled  that  the  justices  have  power  to 
conpulaory.        make  such  an  order ;  and  it  is  in  the  discretion  of  the  churchwar- 
dens and  overseers  (as  appears  by  the  preamble  43  Eliz.)  to  select 
those  children  whom  they  shall  think  their  parents  are  not  able  to 
maintain. 

The  person  '^^^ '  ^^onymous,  H.  T.  1 1  fF.  S.  Salk.  67.  —  The  justices  may 

chosen  as  a  ^<^^^^  ^  master  to  take  an  apprentice;  for  a  power  to  compd  the 
master  for  a  master  to  receive  him  is  consequential  to  the  authority  given  to 
poor  apprentice  the  justices  by  the  statute  to  put  him  out ;  and  if  the  master  turn 
Sk^Wm*"** ^  ^'™  away,  they  may  make  him  refund. 


I  Ler.  91.  a  P.  See  Rex  v.  GilUfer.  T.  Ray.  65.     1  Lev.  84^     S.P.  Rex  v.  FaiHax.  1  flhoir.  7«. 
Sie  siho  Rn  p.  TreviUan,  2  Str.  1268. 
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7(^  Minchamp*9  case,  T.  T.  ISfT.^.  iSrxtt.  491.  —  He  was  a  Thejusticttaf 
merchant  at  Mile-end^  and  two  justices  having  bound  a  poor  giil   Seniont  are  to 
apprentice  to  him,  upon  his  appeal  the  Sessions  discharged  the  judge  who  ihaU 
order;  because  they  thought  it  unfit  to  compel  a  merchant  to  take  "^^f***^ 
an  apprentice:  which  order  of  Sessions  was  affirmed,  because  the  nLe^s^L 
statute  8&91V.S.  cSO.  having  given  an  appeal  in  this  case  to  the  6  Mod.  16S. 
Sessions,  it  is  in  the  discretion  of  the  justices  there  to  determine 
whether  it  was  or  was  not  fitting  to  force  an  apprentice  upon  any 
one* 

70S.  Rexv.  Gould,  £.  T.  SAnn,  1  Salk.  381.— The  defendatit  The  master  u 
waa.indictedy  because  he  refused  to  provide  for  a  poor  boy  that  bound  to  pro- 
had  been  put  apprentice  to  him  pursuant  to  the  statute.  —  Per  ^**1®  f**'  **>• 
Curiam:  Since  we  allow  the  justices  power  to  put  out  appren*  |^^herSir« 
ticea,  we  must  allow  an  indictment  for  disobedience,  either  in  case  s.C.  6  Mod.  * 
of  not  receiving,  turning  off,  or  not  providing  for  suqh  apprentices  16S. 
as  the  lair  requires. 

VM.  Rex  V.  Wagstqff;  E.  T.  IS  Ann.  Folet/,  225. —The  church'  The  justices 
wardens  and  overseers  of  the  poor,  by  the  assent  of  two  justices  of  cmnnot  order 
the  peace»  bound  one  «/•  N.,  a  poor  child  of  the  parish,  to  one  ••'©.naMterofa 
/F.,  ah  attorney,  as  his  apprentice^  and  there  was  an  appeal  to  the  Seto afklw *" 
Sessions.     The  Sessions  ordered  JV,  to  seal  the  counterpart  of  the  him  uH»gm  or 
indenture,  which  he  refused,  and  removed  it  by  certiorari  into  the  give  bim  any 
King's  Bench.  —  Page  moved  to  quash  the  order,  because  in  the  S'^^i  tli^ 
close  of  the  indenture  it  is.  said,  that  the  master  at  the  end  of  the  *^*°  ^.^'^  ""'*' 
term  shall  give  his  apprentice  two  suits  of  clothes,  one  for  holidays  *  '^«'*'^«»««- 
and  the  other  for  working-days.     Upon  debate,  the  Court  held 
this  to  be  ill.     For  the  justices  cannot  order  him  iioages  during  the 
term  of  his  apprenticeship,  they  must  only  order  him  a  maintenance 
as  an  apprentice,  and  cannot  order  him  any  thing  af^er  the  term  is 
ended ;  so  that  the  order  of  Sessions  must  be  quashed. 

705.  Rex  V.  St,  Marys  in  Reading,  H.  T.  3G.1.  Case  of  Sett.  A  poor  infant 
77«  —  A  poor  person  bound  himselt  voluntarily  as  an  apprentice,'  may  bind  him- 
aad  no  justices' hands  being  put  to  the  indenture,  the  Sessions  •«"»  *od  in  that 
held  that  he  did  not  gain  a  settlement.  —  Per  Curiam:  The  sta*  ^JJ^^^^' 
tute  ^SElix.  c.2,  only  extends  where  a  poor  child  is  put  out  in  a  is^tuMetsvy* 
compulsory  way,  but  here  it  is  by  consent,  and  therefore  the  sta* 

tute  does  not  extend  to  it.  This  case  is  likewise  reported  in  Foley 
l^^*.,  where  another  objection  is  stated,  that  the  indenture  was 
void,  because  an  infant  could- not  bind  himself;  but  the  Court 
determined  that  the  binding  did  gain  him  a  settlement,  for  that  an 
inlant  may  make  an  indenture  for  his  own  benefit. 

706.  Rex  V.  Chalbury,   E.  T.   9  G.  2.  MSS.  —  A  pauper  was  Paria|ia|ipieii. 
bound  apprentice  to  one  C,  of  Chalbury,  by  the  churchwardens  ticet  may  be  • 
and  overseers  of  the  parish  of  ^.,  until  he  should  arrive  at  2^  years  bound  for  ♦. 
of  age.     An  objection  was  taken  to  the  order  of  the  justices,  be-  f^^iJ^^J*^ 
cause  he  was  bound  till  23,  and  not  till  2^  years  of  age,  as  the  time  thaTdie 
statute  of  43  EUz,  c.  2.  requires.  —  The  Court  :  The  words  of  the  statutes  men. 
act  mean  that  a  parish -apprentice  shall  not  be  bound  beyond  the  tion. 

age  of  24,  but  do  not  intend  any  necessity  to  have  them  bound 
until  2^. 

707.  Rex  v.  WooUtanion,  H.T.  12  G. 2.  iW 55.  — It  was  stated  T^m^kgi^U 
in  an  order  of  Sessions,  that  9/.  10.?.  were  given  by  a  parish  with  the  iMtontuve 
the  pauper,  when  a  boy,  as  apprentice  to  a  xveaver;  that  the  in-  ^X  *J**'T*  ^ 
denture  of  apprenticeship,  which  was  not  for  any  certain  time,  j^^^^j  to  its 
was  signed  by  an  overseer  of  the  parish,  but  that  it  was  not  signed  T«lidit)\«a^ 
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[Ch.IX. 


Wmsfbe 
bound  for  an 
imd^finiutime. 


An  indentore 
binding  a  eirl 
apprentice  Is 
not  void  for 
want  of  die  al- 
ternatiTe  **  or 
tiil  fnarriagfif* 
nor  voidable 
unless  it  be  hj 
the  parties 
themselves. 


(b)  Rex  V.  the 
Inhabitants  of 
St.  Nicholas, 
Ipswich,  unte, 
pL  631. 


Indentures  are 
not  cancelled 
by  their  being 
delivered  up  to 


by  the  pauper ;  that  the  pauper,  who  had  been  a  cripple  from  his 
birthy  was  carried  against  his  consent  by  his  grandmother  to  the 
weaver;  that  the  weaver  had  no  ^ock  nor  work  to  employ  the 
boy;  and  that  after  the  pauper  had  h'ved  with  the  weaver  six 
months,  the  weaver  ran  away  and  left  him.  The  question  was. 
Whether  the  pauper  gained  a  settlement  by  living  in  this  manner 
with  the  weaver?  And  it  was  holden  that  he  did.  —  P£R  Curiam: 
The  statute  for  putting  out  parish-boys  apprentice,  as  to  that  part 
which  speaks  of  binding  them  till  the  age  of  24»  years,  is  only 
directory;  but  if  it  were  compulsory,  the  indenture  would,  for 
want  of  this,  be  only  voidable.  The  signing  of  an  apprenticeship- 
indenture  by  a  boy  bound  out  by  the  parish  is  not  necessary. 
There  are  some  circumstances  in  this  case  which  seem  to  be 
fraudulent ;  but  as  it  is  not  expressly  stated  in  the  order  of  Ses- 
sions that  there  was  fraud,  this  Court  cannot  presume  there  was 
any,  (a) 

708.  Rex.  V.  St.  Petrox,  T.T.  19  G.2.  Burr.  S.  C.  249.  —  A  girl 
aged  nine  years  was  bound  apprentice  by  the  parish  until  *'  tweuty- 
**  one"  absolutely,  without  the  alternative  **  till  time  of  marriage" 
and  served  near  five  years  under  this  indenture  in  the  parish  of 
St.  P.  Her  mistress  then  delivered  up  the  indenture  by  indorse- 
ment on  the  back  of  it,  and  all  her  right  and  interest  in  the  said 
apprentice  to  P.  F.  of  S.  JP.,  and  the  girl,  being  then  of  the  age 
of  14  years,  voluntarily  bound  herself  by  indenture  to  the  said  P.F. 
for  six  years  or  thereabouts,  to  learn  housewifery  business,  and 
such  other  business  as  he  should  have  to  do,  and  to  serve  him 
after  the  manner  of  an  apprentice.  Under  this  indenture  she  served 
about  six  years,  until  she  intruded  into  the  parish  of  St.  P.  At  the 
General  Quarter  Sessions,  the  indenture  of  1773  was  by  order  of 
the  said  Court  vacated  and  made  void,  and  the  pauper  was  by 
virtue  of  the  said  order  removed  to  S.  F.  Afterwards  the  Ses- 
sions vacated  the  order  of  the  two  justices.  — Per  Curiam:  No 
stress  is  to  be  laid  on  the  circumstance  of  the  Sessions  having 
vacated  the  first  indenture,  because  it  does  not  appear  that  they 
have  pursued  the  directions  of  5  Eliz,  c.  4.  §  5.  It  is  not  void  for 
want  of  the  alternative  of  marriage,  though  perhaps  not  obhgatory 
upon  the  parties.  And  though  an  assignment  of  an  apprentice 
(except  in  London  by  custom)  cannot  in  strictness  be  made,  yet  as 
this  assignment  was  by  assent  of  the  mistress,  the  seryice  under 
it  will  be  good  for  the  purpose  of  gaining  a  settlement ;  for  the 
service  continued  under  the  first  binding.  Though  in  the  Ij)sxvich 
case  {b)  the  indenture  was  holden  not  to  be  binding  as  between  the 
parties,  yet  it  was  holden  to  be  neither  void  nor  voidable  by  the 
parish,  as  to  the  gaining  a  settlement  under  it.  It  would  be  ex- 
tremely hard  if  a  poor  child  who  had  served  ten  years  under  an 
indenture  should  lose  the  benefit  of  a  settlement,  because  the 
justice's  clerk  was  ignorant  or  negligent.  —  The  order  of  Sessions 
quashed. 

709.  Rex  \.  Austery,  H.T.  SI  G.2.  2  JJw rr.  S.  C.  4^1.  — A 
parish  apprentice,  who  was  bound  till  he  should  attain  the  age 
of  24  years,  was  by  a  formal  agreement  between  his  roaster  and 

(a)   I   was  favoured  with  this  case,  of  tliis  case,  and  of  the  opinion  of  the 

by  a  gentleman  of  high   rank    in   the  Court  upon  the   whole  of  the  uiailtf 

profession  ;  which,  with  Mr.  i?Mmm''s  before  them.     Note  by  Mr.  Bolt.     Sw 

report y  seems  to  iotm  n  com^tX^Vc  ^*Xft  Burr«  S.  C  129. 
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hiinself  discharged  from  his  apprenticeship,  and  the  indentufes  an  a/iyrfntiw. 

delivered  up.     The  apprentice,  being  then  under  21  years  of  age,  SeeLordMant- 

was  then  regularly  hired  by  a  third  person  in  A.,  and  served  for  a  *^*"  ^'^^T^' 

year. —  Lord  Mansfield.    Being  under  age,  his  consent  was  ^"*r^x»!* 

out  of  the  case,  and  is  exactly  upon  the  same  foot  as  if  he  had  Weddington, 

given  no  consent.  His  subsequent  services,  then,  under  the  hirings  anir,  pi.  636. 

stated  in  the  order,  cannot  be  considered  as  performed  by  the  Astothecapa- 

niaster*s  leave  and  consent,  and  so  being  a  service  of  his  master  ^**y  °^  *."  »"**«»' 

under  the  indenture;  because  this  is  no  express  leave  and  consent  ^S^theUv. 

of  the  master  to  the  particular  service,  but  was  intended  to  be  dentures,  see* 

quite  general,  and  was  even  founded  on  a  mistaken  apprehension^  vol.  ii. 
that  the  apprentice  could  consent  to  his  being  discharged,  which, 
being  an  infant,  he  could  not  do.  —  Order  was  quashed. 

710.  Rex\.  St.  Luke's,  T.  T.  5  G.  S.  2  Burr.  S.  C.  542.—  W.  //.,  The  indentures 
at  15  years  of  age,  was  bound  apprentice  by  the  parish  till  he  of  a  parish  ap- 
should  attain  the  age  of  24..     He  served  the  first  three  years  in  P««>ticewnot 
S.f  then  removed  with  his  master,  one  jF.,  to  the  parish  of  St,  Z.,  u^areneither 
and   served  there  four  years.     His  master  then  told  him  to  go  canceUed  or 
about  his  business,  and  work  for  himself.     No  one  was  present  at  given  up,m\- 
their  parting,  and  the  indentures  were  not  cancelled  or  delivered  though  the 
up.     IV*  H.  hired  himself  to  different  masters  of  the  same  trade  °^»**«"  ^"d  the 
in  different  parishes,  and  believed  that  F,  did  not  know  who  he  ^JJpa^"^*^ 
worked  with,  nor  was  he  ever  called  upon  by  F,  to  account  with  s.C.'lBI.Ilep. 
him  for  the  money  which  he  earned,  but  applied  it  to  his  own  553.  Cald.128. 
use;  nor  did  F.  ever  inquire  after  him,  as  far  as  he  knew,  or  See  also  iMod. 
make  any  provision  for  him  whatever.     He  worked  and  lodged  the  ^^' 

last  40  days  before  he  attained  the  age  of  24  years  in  St.  Leonard's. 
The  Sessions  were  of  opinion  that  he  did  not  gain  a  settlement 
in  St.  Leonard's.  —  Lord  Mansfield  :  The  indenture  of  appren- 
ticeship remained  in  force.  The  service  in  St.  Leonard's  cannot 
be  considered  as  a  service  to  his  first  master,  or  as  an  assign- 
ment of  him  to  his  second  master.  —  Wilmot.  J.  What  had 
passed  was  a  total  dissolution  of  the  apprenticeship,  as  to  this 
particular  purpose  of  gaining  a  settlement  under  the  indenture. 
This  working  in  St.  Leonard's  was  not  carrying  on  the  business  of 
the  first  master  there,  or  serving  under  the  original  apprenticeship 
in  the  parish  of  St.  Leonard's.  —  Yates  J.  He  could  not  gain  a 
settlement  by  serving  under  a  contract  which  he  was  not  sui  juris 
to  make ;  and  Aston  J.  concurring,  the  order  was  affirmed. 

711.  Rex  y.  Ecclesal  Bierlow,  E.  T.  6G.3.  2  Burr.  S.  C.  562.  Before  th© 

—  S.  W.  was  bound  at  16  years  of  age,  by  the  parish,  an  appren-  ^^  ^1'*'  *"  fP* 
tice  to  tfn  inhabitant  of  the  township  of  E.  B.,  for  the  term  of  eight  Jot^be^bouni 
years.     He  resided  there  till  he  had  attained  the  age  of  21,  when  for  longer  time 
his  master  and  he  agreed  to  cancel  the  indentures,  and  actually  thantilJhe 
did  so.     Afterwards  he  hired  himself  for  a  year  at  fVarslow,  and  should  attain 
served  the  whole  year  there.     The  Sessions  adjudged  him  settled  ^^*^fj*^^' 
at  E.  B.     In  support  of  the  order  it  was  urged,  that  the  appren-  *"   ^„j|°g  „^ 
tice  was  not  sui  juris  when  he  entered  into  the  contract  to  serve  ^ves  at  that 
in  JVarslow,  nor  could  he  be  compelled  to  perform  it;  that  it  has  age,- he  may 
been  determined  that  an  apprentice  under  age  cannot  dissolve  the  cancel  the  in- 
indentures  ;  and  that  this  being  a  binding  under  the  ^3Eliz.  c.  2.,  denture  with 
the  apprentice,   though   above  21  at  the  time  of  the  transaction,  hig^^^"'** 
cannot  cancel  the  indentures  without  the  approbation  of  the  offi-  though  without 
cers  of  the  parish.  —  Lord  Mansfield  :    There  seems  to  be  no  the  assent  of  the 
necessity  for  the  parish-officers  joining  in  the  consent  to  discharge  parish-oflicers, 
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S.C.  1 BL         the  apprentice.     Tliere  is  no  authority  for  it,  and  I  see  no  incon- 
Rep.  592.  venience  which  can  arise  from  the  contrary  practice.     The  act  of 

C«ld.  186.         parliament  was  necessary  to  make  valid  the  binding  of  the  male 

parish  apprentice  till  his  age  of  2^;  without  that  act  he  could  not 
(a)  See  18 G. 3.  be  bound  longer  than  till  21.  (a)  But  the  discharge  of  the  ap- 
••^7.  prentice    concerns    the   master   and  the   apprentice  only :    the 

latter  part  of  the  apprentice's  time  is  most  serviceable  to  his 
master ;  when  the  apprentice,  therefore,  is  of  age,  the  master  and 
he  agreeing  to  it  may  dissolve  the  contract.  —  Wilmot  J.  agreed 
that  the  indentures  may  be  cancelled  without  the  consent  of  the 
parish-officers ;   if  so,  then  this  person  was  sui  juris  when  he  hired 
himself  at   fVarslow,  and  gained  a  settlement  there. —  Yates  J. 
observed,  that  this  objection  of  the  want  of  consent  of  the  parish- 
officers,  comes  from  the  town  of  WarsloxOf  which  had  nothing  to 
do  with  the  binding.  —  Aston  J.  concurring  in  it,  the  order  was 
quashed. 
The  indentorei      712.  Rex  v.  Naiton,  M.  T,  9  G.  3.  MSS.  —B.  fF.,  the  pauper, 
of  a  parish  ap-    when  an  infant,  was  bound  apprentice  by  the  officers  of  S-H.  to 
SScln^T  b^  ^'  ^''  ^^  ^^^'  P^*^^'  ^^^  occupied  a  farm  in  that  township,  till  be 
ingdeliver^  op  ^o^^^^  attain  the  age  of  24  years.     Af^er  he  had  served  about  six. 
by  the  son  of  the  years,  she  quitted  the  farm  to  her  son,  with  whom  the  apprentice 
person  to  whom  Jived  several  years.     Being  desirous  to  leave  the  service  he  applied 
he  was  bound,     iq  ^jg  master,   who   told  him  he  might  go  where   Jie  pleased. 
SX.Burr.S.C.  j^^  thereupon   left   his  master,  and  hired  himself  to  J.  IV.  of 

A.  for  a  year,  but  did  not  continue  in  that  or  any  other  service 

for   12  months,  though  he  was   hired  to  several   other   places. 

He  never  accounted  either  with  H.  C.  or  her  son  for  any  wages 

he  received  in  any  of  these  service.     In  May  1776,  C.  the  son 

delivered  up  the  indentures  to  the  pauper,  who  in  February  1767, 

hired  himself  to  «/.  B.  of  N,,  to  whom  he  was  recommended  by  one 

J{*  D;  who  afterwards  told  C,  the  son,  what  he  had  done ;  upon 

which  h'e  replied,  that  he  thought  B.'s  a  good  place  for  htm ;  in 

which  he  continued  till  August  following.     The  pauper  attained 

his  age  of  24^  years  in  May  1767.     The  Sessions  held,  that  be 

gained  a  settlement  under  this  service  at  N.  —  Mr.  Fearnlet 

a)yfiU«,pl.710.  cited  the  case  of  Rex  v.  St,  Luke  Sy  Middlesex  (a) ;  which  thb 

Court  said  was  in  point,  and  made  the  rule  for  quashing  the  order 

absolute. 

A  female  parish       713.  Rex  V.  St.  Margaret' Sy  Lincoln^  H.T.   1SG.3.  Editor V 

Apprentice  magr  MSS.  —  On  a  special  case  stated  by  the  Sessions  on  the  appeal 

bei)oundtoa     ©f  the  parish  of  St.  MargoreC^^   the  following  facts  appeared: 

f"^  '^hTw^  *®  E.  J.,  £L  poor  child  belonging  to  the  parish  of  iS^.  MaHin^  was 

wifory  and  the  regularly  bound  apprentice  by  the  justices  and  overseers  of  that 

poor  children  of  parish  to  onc  M.J.,  of  the  parish  of  St.  Alary  in  Lincoln,  la* 

ofieparish  may    Dourer,  to  learn  the  art  and  mystery  of  a  housetoife.     The  girl 

be  bound  ap-      went  to  reside  with  her  master,  and  after  a  service  of  three  years 

'nhTw^^^'faTo?*  ^^  assigned  over  by  him  to  one  J.  3/.,  a  coal-porter,  of  the  parish 

another  jmriah.     ^^  ^^'  ^'^  where  she  continued  for  the  space  of  six  months  and 

S.C.  Burr.  Sett,  upwards  ;  when  the  said  M.  agreed  with  one^r.  M.,  keeper  of  a 

Cases,  728.         cold  bath  in  the  parish  of  St.  Margaret^s,  to  lend  him  the  said 

^1^*  "'  ^    £•«/• ;  and  she  continued  to  abide  and  serve  T.  M.  for  a  year  and 

rin  ham  om)**"  ^  ^^^^J  ^"^  being  afterwards  turned  out  of  doors,  she  became  a 

pi.  71  p.'       '     pauper,  and  was  removed  fcpm  tlie  parish  of  St.  Mary  to  the  parish 

of  St.  Margaret's.    This  order  being  removed  into    the  King's 
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Bench,    Mr.  Will  is    excepted,   First,    That   the   parish-oflScerd 
could  only  bind  out  a  parish  chM  to  an  inhabitant  of  their  own 
parish  ;  but  that  the  binding  of  this  poor  child  was  to  an  inhabit- 
ant of  another  parish ;  Secondly,  The  person  to  whom  she  was 
bound  in  order  to  learn  housevoijeri/^  was  only  a  datf -labourer ^  who 
assigned  her,  without  the  privity  of  the  parish-officer,  to  a  coal- 
porter,  and  he  lent  her  t6  a  quack  doctor ^  which  was  sufficient  evi- 
dence that  the  original  binding  wsls  Jraudulent,   and  therefore 
void;  and  he  cited  the  case  Rex  v.  Amtery,  (a)  —  Mr.  Serjeant  («)-rfnteipl.709. 
Hill,  on  the  other  side,  argued,  that  the  child  might  be  bound 
out  to  an  inhabitant  of  another  parish  by  the  parish-officers,  at 
their  discretion,  as  well  as  to  an  inhabitant  of  their  own  parish, 
for  that  the  superintending  power  given  by  the  legislature  to  the 
justices  of  the  peace  was  a  sufficient  check  and  controul  upon  the 
exercise  of  this  discretion  in  the  parish-officer.     And  as  to  the 
second  objection,   he   contended,   that   as  fraud  had  not  been 
actually  found,  it  could  not  be  presumed  by  the  Court.  —  LiORD 
Mansfield  and  Aston  Js.     The  binding  of  parish  apprentices  is 
not  restrained  to  the  inhabitants  of  the  same  parish,  but  may  be  to 
a  person  residing  in  another  parish.     This  practice  is  various  in 
diffident  places :  where  they  confine  themselves  to  bind  only  to 
inhabitants  of  the  same  parish,  it  is  usual  for  the  parishioner  to 
whom  the  child  is  bound  to  assign  it  over  immediately  to  the  in>* 
habitant  of  another  parish,  and  therefore  no  inconvenience  will  in 
reality  be  avoided  by  confining  it  to  inhabitants  of  the  same  parish* 
This  consideration,  they  said,  was  an  additional  reason  to  satisfy 
their  minds,  that  the  original  binding  might  be  to  an  inhabitant  of  Fraud  must  b« 
another  parish.     As  to  the  second   objection,  they  said,  That  5^"?*'/ 
whatever  suspicion  of  fraud  the  circumstances  of  the  case  might  co  rt  w^U     t 
furnish,  no  frtiud  was  found,  or  even  hinted  at,  and  therefore  they  presume itfrom 
could  not  suppose  it  existed.  —  The  order  was  affirmed.  circumsunces. 

714.  Rex  v.  Offerton,  T.T.   15  G.  3.  Editor'*  i\ifSS»  — J.  72.,   An  agreement 
when  of  the  age  of  12  years,  was,  by  an  indenture  bearing  date  between  a  mas- 
25  April  1759,  bound  an  apprentice  by  the  churchwardens  of  Af.  *e'«nda  pariah 
and  the  overseers  of  H.  to  B.  R.,  a  linen-weaver  in  //.,  for  the  Si7"^'t|^ 
term  of  seven  years,  under  which  indenture  he  served  five  years  should  work 
and  seven  months;  at  which  period,  when  he  was  18  years  of  age,  he  whenbe  pleased 
and  his  master  agreed,  that  he,  upon  paying  his  master  1*.  si  week,  on  his  own  ac- 
and  providing  for  himself,  should  be  at  liberty  to  work  for  his  own  JJT"-  *"**  ^^ 
benefit  during  the  remainder  of  the  apprenticeship  term;   which  njuchaweekin 
he  did  accordingly,  and  the  master  received  the  Is,  a  week  as  a  satisracUon  of 
satisfaction  for  his  service  during  the  remainder  of  the  term.     Jm-  his  service  is  ' 
mediately  after  this  agreement  the  apprentice  married.     Neither  not  a  dissolo* 
the  churchwarden  nor  overseers  were  privy  to  this  agreement,  nor  *|®"  of  thein- 
were  the  indentures  delivered  up.  —  The  Court  of  King's  Bench  sfcjSujr.aC 
was  of  opinion  that  the  apprenticeship  was  not  dissolved,  but  con-  sos.' 
tinned  in  full  force  notwithstanding  this  agreement,  and  that  the  Burr.S.C.44U 
service  was  under  the  indentures;  for  an  apprentice  may  work  in  4l6.57b.54«. 
any  place,  and  for  any  person,  with  the  consent  of  his  master. 

715.  Re:tv,  Fleet,  T.T.  \1G*6.  Cald.  Cases, 31.  — A. B.,  the  Itw^patUkt^ 
pauper,  when  an  infant,  was  bound  out  a  parish  apprentice  by  the  prtnike\i% 
churchwardens  and  overseers  of  W.  to  T.P.  of  the  same  place,  bound,  it » not 
till  she  should  attain  her  age  of  21  years,  or  day  of  marriage,  pur-  "SS^fhis 
suant  to  the  statute.  The  original  indenture  was  properly  executed  indenture  that 
by  all  the  parish-officers,  and  allowed  by  two  justices;  the  coun-  themaatiK 
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should  sign  a     terpart  was  also  allovred  by  the  same  justices  ;  but  neither  the  in- 
counterpart.        denture  or  counterpart  were  executed  by  P,  the  master:  the  master 

nevertheless  accepted  the  indenture  and  the  pauper ;  who  he  con- 
sidered as  his  apprentice  till  the  apprenticeship  expired.  It  was 
contended,  that  by  the  8  &  9  IVilL  3.  c.  30.  §  5.  the  master  is  re- 
quired to  execute  a  counterpart  of  the  indentures,  and  that  this 
requisition  not  being  complied  with,  the 'girl  had  obtained  no  set* 
tlemcnt  by  the  apprenticeship.  —  Lord  Mansfield  :  The  bind- 
ing was  authorized  by  4:3  EH z.  c.2.  §5.,  long  before  the  act  requir- 
ing a  counterpart.  But,  though  the  binding  was  valid  if  the  appren- 
tice was  received,  it  was  doubtful  till  that  statute  was  made,  whether 
the  persons  to  whom  such  poor  children  were  to  be  bound  were 
compellable  to  receive  them.  That  statute  was  therefore  made;  and 
it  subjects  the' master,  upon  his  refusal  to  receive  the  apprentice, 
to  a  penalty  ;  but  in  no  other  respect  confines  the  power  of  bind- 
ing, which  was  already  fully  established.  —  Aston  J.  It  has  been 
(a)Jnte,p\.646.  g^  settled  in  the  case  of  Rex  v.   St.  Peters  on  the   Hill  (a),  in 

Chester.  — Willes  and  Ashhur^^t  J.  concurred. 
Aninfaniparufi  715.  j^cx  V.  Langhaniy  M.  T.  22  G-  3.  Cald.  126.  —  JV.  E.  was 
flj»;>r^ijctf  and  bound  apprentice  by  indenture,  duly  executed  and  allowed  by  two 
not  by  them-  '  justices,  to  B.  S.,  weaver,  from  the  overseers  of  /).  in  the  parish 
selves  vacate  of  0.,  to  serve  till  the  age  of  2^  years  ;  under  which  indenture  he 
the  indentures,    remained  in  such  service  four  years  and  upwards,  when  S.  hii 

master  failed  in  his  circumstances,  and  having  no  longer  employ- 
ment for  him,  told   him  he  might  go  to  his  father  j,  E.y  at  0, 
Upon  the  apprentice  going  home,  his  father  and  grandfather  ap- 
plied to  one  B.,  weaver,  to  take  him  for  the  remainder  of  the 
term.     '1  he  father  of  the  apprentice  then  went  to  S.,  who  was  at 
home  and  under  confinement,  and  told  his  wife  that  he,  the  father 
of  the  apprentice,  had  got  a  new  master  for  his  son  ;  upon  which 
^.'s  wife  went  up  to  her  husband's  chamber,  and  informed  him 
that  the  father  of  the  apprentice  was  come,  and  said  to  her  that 
he  had  got  a  new  master  for  his  son,  and  desired  the  indenture 
might  be  given  up  :  upon  which  S.  gave  the  indenture  to  his  wife, 
who  delivered  it  up  to  the  apprentice's  father,  S.  having  first  made 
crosses  upon  the  indenture,  as  a  token  that  he  had  resigned  up  the 
indenture  and  the  apprentice.     At  this  time  the  pauper  was  under 
^  bito"  *S^*     ^^  ^^^^  contended  that  during  the  infancy  of  a  parish  ap- 

noit  pi.  718.      prentice  the  indentures  cannot  be  dissolved  but  under  the  consent 

of  all  parties  concerned,  (a)  —  Lord  Mansfield.     There  is  no 
difficulty  in  this  case.     The  indenture  continues  in  force. 

^ouler'aiirstL       ^^^'  ^^^^'  ^"^^^^^*  ^'•^-  24.  G.  3.  Editor's  MSS Thede- 

parish  h^^en-  *  Pendant  J.  S.  appealed  against  an  indenture  lately  made  by  die 

ture  of  appren-  churchwardens  and  overseers  of  the  parish  of  A/.,  in  the  county 

ticesbip  after  of  Z>.,  and  allowed  pursuant  to  43  Eliz.  r.  2.  §  5.  by  two  justices ; 

eiecutionofthe  by  which  indenture  A.  M.,  a  poor  girl,  of  about  eight  years  of 

TOunterpart^by  ^'^^^  ^jjg  bound  apprentice  to  the  said  J.  S.,  for  the  sheaf  or  great 

^"^^^"  '  tithes  of  the  said  parish.     The  Sessions  confinned  the  indenture, 

AwaKemay  ^"^  ^^^^^"^  ^^®  following  case :    Tiiat  the  appellant  is,   and  for 

be  bound  ap-  several  years  has  been,  an  inhabitant  of  the  parish  of  Af.;  but 

prentice;  and  it  that  no  glebe,  or  house  or  barn,  is  appropriatea  to  the  said  tithet, 

is  for  the  Sea.  which  are  rated  to  the  poor  at  48/.  a  year :  that  the  appellant  bad 

sSons  to  judge  executed   the   counterpart  of  the  said  indenture   upon  tender 

(a)  Vide  the  case  of  Rex  v.  Inhabitants  of  Weddington,  ante,  pi.  6$6, 
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thereof:  that  in  respect  of  the  said  tithes  no  apprentice  had  here-  of  the  fitness, 
tofore  been  bound ;  but  that  the  custom  of  binding  in  that  parish   -^  custom  in  a 
had  been  upon  land. of  10/.  per  annum  and  upwards;  and  that  pa-  pa"*h  tobind 

rol  evidence  was  otFered,  but  refused  bv  the  Court,  to  prove  that  Z^L^e^^^L: 
,.  ^,  .  /»,  •  11./.      1  piers  of  a  parti* 

at  the  time  ot  the  execution  ot  the  counterpart  by  the  defendant,  cular  descrip* 

the  indenture  and  counterpart  were  signed  by  one  justice  of  the  tionisnotgood.- 
peace  only,  although  the  indenture  now  produced  to  this  Court  S. C.  Cald. 444. 
appears  to  be  signed  and  allowed  by  two  justices.     The  case  set 
out  the  indenture,  which  stated  the  child  to  be  put  apprentice  to 
S»  **  for   the   sheaf  or   great   tithes  of  the   parish  of  iV/.,  with 
**  him  to  dwell  and  serve  from,"  &c.  —  Lawrence  and  Clapp 
•  showed  cause.     They  argued  first,  that  whatever  objections  there 
might  be  to  this  indenture,  the  appellant  was  not  at  liberty  to  avail 
himself  of  them,  being  concluded  by  executing  the  counterpart 
of  the  indenture.     Three  points,  they  said,  would  be  made  on  the 
other  side.     First,  That  the  child  was  not  of  sufHcient  age  to  be 
bound  apprentice,  being  only  eight  years  of  age.     But  might  not 
a  child  of  eight  years  of  age  be  of  use  in  a  family?     If  it  might, 
this  binding  would  be  good  ;  for  the  unfitness  was  a  matter  of  fact 
to  be  determined  on  evidence,  and  found  by  the  Sessions,  as  was 
held  in  Minckamp^s  case  (a) ;  and  unfitness  not  being  found  in  the  - (a)JnU,pL'r03. 
present  case,  the  Court  must  presume  that  this  child  was  fit  to  be 
bound.     The  line  is  in  some  measure  drawn  by  children  going 
with  their  motliers  for  nurture  till  they  are  seven  years  of  age : 
after  that  age  there  must  be  an  express  adjudication  that  they 
have  gained  no  settlement  of  their  own :  they  can  hardly  gain  one  * 
otherwise  than  by  apprenticeship.     The  statute  of  5  EUz,  c,  4.  re- 
quires apprentices  in  husbandry  to  be  10  years  of  age ;  but  in  all 
the  other  apprenticeships  mentioned  in  that  statute  no  age  is  spe- 
cified.    Secondly,  That  this  binding  was  bad,  as  being  contrary 
to  the  usage  of  the  parish.     But  no  such  usage  could  narrow  the 
act  of  parliament,  which  said  nothing  of  the  sort  of  occupation 
the  master  was  to  have ;  and  no  land  was  necessary  in  this  case, 
where  the  child  was  bound  as  a  menial  servant.     Thirdly,  That 
the  Sessions  had  rejected  parol  evidence  of  the  indenture  being 
allowed  by  only  one  justice.     But  this  evidence  was  rightly  re- 
jected after  the  execution  of  the  counterpart  by  the  appellant ; 
and  besides,  it  was  sufficient  if  the  consent  of  the  justices  was 
given  in  any  way,  although  not  expressed  on  the  face  of  the  in* 
strument.  —  Fakshaw  and  Gibbs,  contrd :  As  to  the  preliminary 
objection,  that  the  defendant  is  concluded  from  disputing  an  in- 
denture which  he  has   solemnly  ratified  by  his  execution,  the 
answer  is,  that  until  the  execution  of  the  indenture  there  is  no 
gravamen.    The  statute  gives  the  party  grieved  an  appeal  to  the 
next  Session,  which  must  mean  the  Session  next  after  the  execu- 
tion, (b)     This  objection  being  disposed  of,  they  next  contended  (5)  Vide  d  &  d 
that  the  binding  was  illegal  and  unfit ;  it  is  illegal,  on  account  of  w.s.  e.3a56>^ 
the  tender  age  of  the  apprentice :  all  acts  tit  pari  materia  are  to  *^;Jj2f^  ^ 
be  taken  together  :  10  years  of  age  is  mentioned  in  the  statute  of  Jo^piEirto 
5  Elix*  c  4.  §  25.  which  is  compulsory  only  on  the  apprentice,  and  whom  any  poor 
DOW  that  the  master  is  compellable  to  receive  an  apprentice,  there  child  abaU  h» 
is  an  additional  reason  for  fixing  a  sufficient  age.     The  statute  of  i^ppointed  to  b« 
the  2  &•  3  Ann»c.2,  also  mentions  10  years  of  age:  and  they  al-  ^^^^^^* 
luded  to  a  case  where  Nares  J.  had  held  that  age  to  be  neces* 
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'  sary.  (a)    The  binding  is  unfit,  as  being  in  respect  of  the  great 
tithes.     It  ought  to  appear  that  the  apprentice  can  be  useful  in 
that  way.     The  usage  cannot  control  the  law,  but  is  strong  evi- 
dence of  inconvenience  and  unfitness.     As  to  the  last  objection, 
this  is  an  authority  given  by  statute,  and  must  be  strictly  pursued : 
an  allowance  by  one  justice  is  not  pursuing  the  statute;  that  fact 
can  only  be  got  at  by  parol  evidence ;  and  it  is  every  day's  prac* 
tice  to  receive  parol  evidence  of  such  facts ;  as  in  the  case  of  ar« 
rest,  that  the  bailiff's  name  was  not  in  the  warrant  at  the  time  of 
its  execution    by  the  sheriffs.  —  Willes  J.  {b)   No  answer  has 
been  given  to  Mr.  Lawrences  first  objection.  I  think  the  appellant 
is  concluded  by  having  executed  the  counterpart,  and  shall  not  be 
allowed  to  contradict  his  own  deed ;  but  as  there  may  be  a  doubt 
on  this  point,  I  will  consider  the  objections  which  have  been  taken 
to  the  indenture.     First,  As  to  the  age :  no  age  is  mentioned  in 
the  43  FMz,  c.  2.,  under  which  this  binding  was  made,  or  in  the 
8  &  9  fViil.  3.  c.  30.,  which  gives  the  appeal,  and  compels  the  mas- 
ter to  receive  the  apprentice.     The  statute  5  Eiiz.  c.  2.  mentions 
10  years  of  age,  but  that  is  as  to  apprentices  in  husbandry,  where 
greater  strength  may  be  required:  this  is  a  girl  bound  in  house-' 
wifery  ;  and  the  statute  of  5  £/{2.  c.  4.  cannot  be  connected  with 
the  43  Eliz,  c,  2.,  which  is  for  the  sustenance  of  the .  poor.    Se- 
condly, With  respect  to  the  custom  of  the  parish,  that  is  stated 
only  as  evidence  of  unfitness,  which  is  a  matter  for  the  discretion 
of  the  justices:  the  master  is  in  sufficient  circumstances,  having  a 
possession  of  48/.  a  year  in  tithes.     Thirdly,  The  indenture  pur- 
ports to  be  allowed  by  two  justices;  and,  afler  the  execution  by 
the  appellant,  I  think  the  Sessions  did  right  in  rejecting  the  parol 
evidence :  besides,  it  is  sufficient  if  the  justices  give  uieir  assent 
at  any  time  before  the  Sessions.  —  Asmhurst  J.     I  am  of  the 
same  opinion.     I  think  the  appellant  is  concluded,  and  that  the 
answers  given  to  the  objections  would  be  sufficient.  —  Duller  J. 
There  is  one  point  made  by  Mr.  Latvrence  to  which  I  cannot  agree, 
as  to  its  not  being  necessary  for  the  justices  to  sign  the  indenture : 
the  constant  mode  of  giving  their  assent  has  been  by  signature, 
and  I  should  be  sorry  to  shake  that  practice.     How  is  a  person  on 
lyhom   an   apprentice  is  imposed   to  know  whether  the  justices 
have  assented  but  by  their  signature  ?     In  every  thing  else  I  con- 
cur entirely.     I  think  the  appellant  is  estopped :  he  ought  to  have 
appealed  instead  of  executing  the  indenture.    Bui  there  is  no 
ground  for  any  of  the  objections.     I  do  not  know  that  now  even 
in  husbandry  10  years  are  necessary ;  the  practice  has,  I  believe, 
been  to  bind  under  the  age  of  10  years.    It  is  for  the  Sessions  to 
judge  of  the  fitness.     I  have   said   on  many  occasions  that  the 
usage  of  a  particular  district  cannot  affect  the  construction  of  the 
statute.  —  Order  confirmed. 
Irtdenttirt  of  718.  Rex  v.  Harburion,  H.  T,  26  G.  S.  Editors  MSS.-^J^E. 

parifh  apprcii-  ^gg  bound  by  the  parish  of  //.  apprentice  to  W.  S*,  of  the  same 
tkMm^ be dif  pgrigh^  un^ji  ^^  should  be  24  years  of  age.  He  continued  to  live 
•crccinent  be-  '  ^^^^  ^^^  master  till  within  one  month  of  his  attaining  21,  when  he 
twist  the  master  deserted  his  service,  and  was  absent  seven  montbsi  and  then  re* 

(a)  But  Mr.  Justice  Builer  said,  that  out  after  Kvep  ;  which  Mr.  FMsham 

was  in  a  case  where  10  years  was  re-  admitted. 

quired  by  statute :  he  added,  that  it  was        (b)  Lord  Matqfldd  was  absent, 
the  usual  prac^ct  tot  ^axiahM  to  bkid 


Sect.  8.]  of  pabibb  apprsntices.  SjSS 

turned  to  his  father  in  H^y  with  whom  he  staid  a  few  weeks.     He  and  •pprentice, 
then  offered  himself  as  a  servant  to  E.E„  of  ^.,  who  refused  to  *ftefh«hMat- 

take  him  until  he  showed  a  receipt  from  his  master  JV.  S.  for  buy-  S"!?  ^i  ^*?[* 
-.  u-    *•  A  •   ^  •       *i-  •      1    *      u      of  age;  and  the 

iDg  out  his  time.     A  receipt,  expressing  the  sum  received  to  be  usentof  the 

for  the  remainder  of  his  time,  was  accordingly  procured  by  E*8  parish^fficera 
father  from  S.,  at  the  request  and  with  the  concurrence  of  £•  the  i«  not  necessary 
apprentice.     The  master,  iS'.,  offered  to  give  up  the  indentures  to  ^  the  ralidity 
E.'s  father,  but  he  did  not  take  them,  not  thinking  it  material ;  ^JJJ*j  -fsre" 
and  the  master  kept  the  indenture  in  his  custody  uncancelled,  and  g,  c.  vol.  ii.  tit. 
delivered  it  up  to  E»  after  his  time  was  expired.  —  Lord  Mans-  «<  Settlementby 
FIELD  :    In  questions  respecting  the  continuation  of  apprentice-  Apprentice- 
ships, it  would  have  been  more  convenient  if  the  Court  had  never  »*"P«** 
gone  farther  than  to  enquire  whether  the  indentures  were  or  were 
not  cancelled,  but  that  line  has  long  been  departed  from ;  and  it 
would  now  be  inconvenient  to  overturn  those  cases  where  the 
particular  circumstances  have  been  gone  into.     It  is  a  clear  line 
to  go  by,  that  whenever  the  indenture  is  so  far  made  an  end  of  as 
to  give  the  apprentice  a  remedy  at  law,  it  shall  be  considered  as 
a   dissolution  of  the  apprenticeship ;  but  if  it  were  extended  to 
every  case  where  a  court  of  equity  would  relieve,  the  enquiry 
would  be  endless.     The  true  question,  therefore,  was,  Whether 
the  facts  are  such  as  put  an  end  to  the  indentures  at  law,  and 
could  be  pleaded  in  bar  to  an  action  on  it  ?   The  master  received 
4/.  4«.  /  he  gives  a  receipt  for  it  as  a  consideration  for  the  remain- 
der of  his  services,  and  he  offers  .to  deliver  up  the  indenture  : 
after  this,  if  the  master  had  brought  an  action  on  the  indenture, 
we  are  of  opinion,  that  the  apprentice  might  have  defended  him- 
aelf  by  plea  of  adcord  and  sat^adion,  or  he  might  have  maintained 
irover  for  the  indentures. — l*be  indentures  must  be  considered  as 
no  longer  existing. 

719.  Rex  v.  St.  Nicholas,  Nottingham,  M.  T.  29  G.8»    ^  T.  R.   A  parish  ap- 
726.  —  The  pauper,  C.  //.,  who  was  a  poor  boy  settled  in  the  prentice  may 
parish  of  St.  N.  in  the  town  of  Nottingham,  which  is  a  county  of  ^  hoondto  a 
itself,  was  by  indenture  dated  the  19th  December  1787,  by  the  J^H^Jvi"* 
churchwardens  and  overseers  of  the  poor  of  St.  N.,  by  the  con-  diiferent  pariah, 
sent  of  the  mayor  and  one  alderman,  who  were  justices  of  the  but  in  a  differ- 
peace   of  the   town   and  county   of  the  town   of   N.y    residing  «"*  county, 
in  the  town  of  N.,  in  or  near   the  said  parish  of  St.  JV»,  bound, 
apprentice  unto  J.  B.,   of  the  parish   of  B.  in  the  county  of 
N.,  framework-knitter,  until   21  years  of  age.     This  indenture 
is  under    the  hands  and  seals  of  the  churchwardens  and  over- 
seers of  St.   N.f  and  allowed  by  the  said  justices  of  the  peace 
of  the  town  and  county  of  the  town  of  N,  and  signed  by  Ji  B* 
the  master,   but  is   not  executed  by  the  pauper;    under   which 
indenture   the    pauper    served   his    master   in   B^  five  months, 
when  he  was  legally  discharged  under  the  statute  of  20  G.  2.  c.  29., 
by   two  justices   of   the    county   of   N.,  from  his  apprentice- 
fthip,  on  account  of  ill  treatment  by  the  master*     The  boy  then 
became  a  charge  to  B.,  and  was  removed  to  St.  iV.,  Nottingham, 
as  the  place  of  his  legal  settlement ;  and,  on  appeal  to  the  Ses- 
sions, the  Court  confirmed  the  order,  being  of  opinion  tliat  the 
churcli wardens  and  overseers  of  the  poor,  with  the  consent  of  the 
justices  of  one  county,  cannot  under  the  act  of  the  43  Eliz.  put 
out  a  parish  apprentice  from  one  county  into  another  county, 
unless  the  apprentice  execute  the  indenture ;  but  subject  never- 
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tfaeless  to  the  opinion  of  the  Court  of  King's  Bench,  whether 
the  pauper,  by  the  service  in  B»  under  the  said  indenture,  and  the 
circumstances  of  this  case,  gained  a  settlement  in  B,  or  not.  — 
Lord  Kenyon  C.  J.  This  case  is  of  very  great  importance, 
because  many  poor  children  are  bound  apprentices  into  manufac- 
turing counties  from  counties  where  no  manufactories  are  esta- 
(a)^iUf,pl.713.  blished.    It  seems  to  me  that  the  case  of  ;S^  Margaret,  Lincoln  (a), 

has  decided  this ;  because,  on  reading  that  case,  no  doubt  can  be 
entertained  but  that  the  indenture  was  there  executed  by  the 
churchwardens  and  overseers  only,  for  no  question  could  have 
arisen  as  to  the  legality  of  the  binding,  if  the  apprentice  himself 
had  executed  the  indenture.  If  this  were  to  be  determined  on 
the  words  of  the  statute  4-3  Eliz.  alone,  they  are  extensive  enough 
to  warrant  such  a  binding  as  the  present ;  they*  are  to  bind  ap- 
prentices ^*  where  the  justices  shall  see  convenient ;'  and  whether 
in  or  out  of  the  parish  is  not  specified ;  they  are  not  to  be  limited 
by  any  other  rule  than  the  propriety  of  the  measure  itself.  But 
the  great  difficulty  arose  in  my  mind  on  another  statute,  namely, 
the  8  &  9  W.  3.  c.  30.  §  5.  That  statute,  after  reciting  that  doubts 
had  arisen,  whether  persons  to  whom  poor  apprentices  were  to  be 
bound  were  compellable  to  receive  them,  declares  that  they  shall 
be  compellable  to  receive  them  under  certain  penalties.  Now,  if 
this  act  of  parliament  be  commensurate  with  that  of  the  43  Eliz.f 
and  the  one  cannot  be  extended  beyond  the  other,  it  is  a  power- 
ful restriction  of  the  former  statute ;  for  persons  residing  in  one 
parish  cannot  be  punished  for  not  receiving  apprentices  bound 
from  any  other  parish.  But  I  have  solved  that  difficulty  in  this 
way ;  if  the  master  do  not  reject  the  binding,  but  assent  to  it, 
then  there  is  the  concurrence  of  all  the  parties  necessary  to  give 
validity  to  the  indenture ;  and  if  no  objection  be  made  to  the 
binding  before  the  apprentice  has  resided  40  days  under  it,  he 
thereby  gains  a  settlement.  However,  it  is  the  wisest  way  to  abide 
by  former  decisions,  and  that  of  Rex  v.  Si.  Margaret,  Lincoln,  has 
determined  this  point;  and  that  decision  should  be  the  more 
readily  adopted,  because  a  contrary  rule  would  be  attended  with 
infinite  inconvenience  to  the  public.  The  legislature,  seeing  that 
there  were  many  poor  persons  who  had  not  the  benefit  of  a  pa- 
rental education,  and  judging  very  wisely  and  humanely  that 
somebody  should  take  care  of  them,  directed  (by  the  43  Eliz.) 
that  they  should  be  under  the  management  of  the  churchwardens 
and  overseers  of  the  poor,  who  are  supposed  to  have  the  best  op- 
portunity of  knowing  the  situation  of  the  poor  children,  and  re- 
quired  tjie  interference  of  the  justices  of  the  peace  as  a  check  on 
the  conduct  of  the  churchwardens  and  overseers.  So  that  it 
seems  the  legislature  did  all  that  human  wisdom  could  do,  by 
directing  the  magistrates,  with  the  church  wardens,  and  overseers, 
to  do  that  for  the  poor  children  which  their  parents  could  not  do 
for  them. —  Ash  hurst  J.  However  doubtful  it  may  be,  whether, 
under  the  43  Eliz.  the  churchwardens  and  overseers  by  the  con- 
sent  of  the  justices  have  not  a  compulsory  power  of  bmding  out 
of  the  parish,  under  tlie  provision  of  the  act,  which  says,  they 
shall  bind  '*  where  they  shall  see  convenient :"  at  all  events  there 
can  be  no  doubt  but  that  they  have  the  power  of  making  such  a 
binding  with  the  consent  of  all  the  parties.  Now  here  the  master 
consented  by  recevvin^  tihe  pauper,  and  the  assent  of  the  pauper 
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may  likewise  be  inferred  from  the  whole  of  this  case.  It  is  not 
stated  negatively  that  he  dissented  ;  he  did  not  object  to  the  bind- 
ing, but  lived  under  the  indenture  five  months ;  that  implies  his 
consent ;  and  it  was  only  on  the  subsequent  ill  treatment  of  his 
master  that  he  applied  for  a  discharge :  now  that  very  apphcation 
is  an  acknowledgment  on  his  part  that  the  indenture  was  bind- 
ing. The  pauper,  then,  having  served  more  than  4?0  days  under 
the  indenture,  ought  to  have  the  benefit  of  the  service.  If  any 
objection  could  be  supported  against  this  binding  on  account  of 
the  pauper's  being  bound  out  of  the  county,  it  would  be  produc- 
tive of  great  inconvenience  ;  for  many  children,  living  in  parishes 
where  there  is  no  manufacture,  would  thereby  be  deprived  of  an 
opportunity  of  being  instructed  in  beneficial  trades,  and  be  cont 
fined  to  the  stations  of  day  labourers.  The  case  of  St,  Margaret 
Lincoln  (a),  governs  this. — Grose  J.  I  consider  that  all  the  parties  (a)^n/tf,pl.71S» 
in  this  case  consented  to  the  binding.  If  the  apprentice  had  dis- 
sented from  it,  he  might  have  appealed,  so  might  the  parish  into 
which  the  pauper  was  bound  ;  and  by  not  having  appealed,  they 
must  be  taken  to  have  consented.  Then  this  case  falls  within  the 
determination  of  S/.  Margaret^  Lincoln.  And  it  would  be  pro- 
ductive of  great  confusion  and  inconvenience,  if  that  decision 
should  be  departed  from  in  a  case  like  the  present,  and  in  which 
so  many  persons  are  concerned.  I  therefore  consider  myself  as 
bound  by  that  determination.  —  Rule  absolute,  and  both  ordera 
quashed. 

720.  Rex  V.  Clapp,  H.  T.  29  G.  3.  3  T.  R.  107.  —  The  parish  ^     ^^  ^^^ 
officers  of  S,  havmg,  with  the  assent  of  two  justices  for  that  pying  land  in  a 
county,  apprenticed  jS. //.,  a  poor  child  of  iS.,  to  the  defendant,  parish,  but liv-i- 
according  to  the  statute,  he  appealed  to  the  Sessions,  when  the  log  out  of  it^  10 
order  was  confirmed,   subject,  &c.    This  apprentice  was  bound  compellable  to 
prout  the  indenture  to  the  appellant,  who  resided  in  the  parish  of  "^^^J^f^*"^^ 
P.  on  an  estate  which  he  rented  and  occupied  in  the  parish  of  S., 
of  the  value  oi*  20L  per  annum,  which  was  divided  by  the  highway 
from  the  appellant's  house  in  which  he  lived  :  there  was  no  house 
on  the  estate  of  which  the  appellant  was  the  occupier  :  the  inden- 
ture, together  with  the  apprentice,  was  tendered  to  the  appellant 
in  the  parish  of  S.,  in  the  highway  adjoining  to  the  said  estate 
lyiug  in  the  parish  of  S»  —  Lord  Kbnyon  C.  J.     It  is  highly  fie 
that  this  question  should  not  remain  any  longer  undecided.     I 
remember  a  much  older  case  than  either  of  those  mentioned  at 
the  bar,  in  which  this  question  was  discussed,  but  not  decided. 
The  question  arises  on  the  fifth  section  of  the  43  Eliz,  c,  2.     The 
general  purview  of  that  statute  was  to  make  a  provision  for  the 
maintenance  of  the  poor  ;  and  the  first  clause,  in  mentioning  those- 
who  have  to  contribute  to  such  maintenance,  describes  two  sorts 
of  persons,  namely,  inhabitants  and  occupiers  of  land,  &c.  Amongst 
other  provisions  for  the  poor,  tlie  fifth  section  gives  powers  to  the 
parish-officers,  with  the  assent  of  two  magistrates,  to  bind  poor  - 
children  apprentices  xvhere  they  shall  see  convenient.     It  is  true 
indeed,  that  those  words  cannot  be  taken  so  generally  as  they 
purport,  because  they  cannot  compel  mere  strangers,  who  stand  in 
no  relation  to  the  parish,  to  take  such  apprentices.  But  I  think  that 
context  of  the  statute  furnishes  the  means  of  circumscribing  the 
general  extent  of  those  words ;  and  that  context  I  took  from  the 
first  clause;  which  imposes  other  b.urdens  of  the  same  nature  on 
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occupiers  oflandsy  &c.  as  well  as  inhabitants.  The  general  object 
of  tne  act  was  to  compel  all  those  who  had  any  property  in  the 
parish  to  contribute  their  due  proportion  towards  the  maintenance 
of  tlie  poor ;  and  the  receiving  apprentices  is  one  mode  af  contri^ 
buting  to  their  general  relief.  In  construing  these  words,  I  see  no 
reason  for  confining  the  power  of  binding  to  the  inhabiiants  of 
the  parish  ;  they  ought  to  be  extended  to  persons  occupying  lands 
in  the  parish^  though  residing  out  of  it.  Then  it  is  said,  that  if  this 
construction  be  put  upon  the  statute,  the  party  may  be  doubly 
charged;  in  the  parish  in  which  he  lives  in  respect  of  his  inhabit- 
ancy, in  that  in  which  he  has  lands,  in  respect  of  his  occupation  of 
them.  But  if  hie  find  himself  aggrieved  he  may  appeal  to  the  Ses- 
sions, and  we  must  take  it  for  granted  that  the  justices  will  do 
what  is  right.  They  are  to  adapt  the  charge  to  the  size  of  the 
property  which  the  person  charged  possesses ;  and  these  are  inci- 
dental charges  which  fall  on  him  in  respect  of  that  property.  I 
remember  it  was  argued  in  a  former  case  on  this  subject,  that  if 
this  construction  of  the  statute  were  to  prevail,  some  parishes  would 
disburden  themselves  of  many  of  their  poor,  by  apprenticing  out 
their  poor  children  to  persons  living  out  of  the  parish ;  but  the 
answer  to  any  such  argument  is,  that  at  the  time  when  the  43  Eliz, 
was  passed,  the  statute  IS  &  14  Car,  2.  was  not  in  existence. 
However,  the  ground  of  my  decision  here  is,  that  this  is  one  of  the 
modes  provided  for  the  maintenance  of  the  poor  in  this  statute, 
which  imposes  the  duty  in  respect  of  the  property. —  Ashhurst, 
BuLLER,  and  Grose  Js.,  of  the  same  opinion.  —  Order  of  Sessions 
confirmed. 
Aniddciitureof  721.  Rex  v.  Hamstall  Ridware,  T.  T.  29  G.  S.  3  T.  R.  380.— 
upaiiMh  ^J^^'  A.  C  was  bound  by  indentures  by  the  parish-officers  of  R,  as  s 
hvvHo^^cn  P*"®^  apprentice  to  5.  C.  The  indenture  was  separately  assented 
mnirauhth  ^^  ^Y  two  justices  of  the  peace  by  signing  the  same;  but  the  tiro 
Toid.  justices  did  not  assent  to  or  sign  the  same  at  the  same  time,  or  in 

the  presence  of  each  other.  —  Lord  Kenton  C.  J.     Perhaps  the 
rule  requiring  the  concurrence  of  two  magistrates  at  the  same 
time  may  be  sometimes  attended  with  inconvenience ;  but  the  rule 
has  been  long  settled  to  be,  that  the  concurrence   of  justices 
together  is  not  necessary  where  the  act  to  be  done  is  merely 
ministerial ;    but  they  must   confer  together   and   form   a  joint 
opinion  where  the  act  is  of  a  judicial  nature.     It  has  been  held, 
See  Rex  v,  Ut-  (whether  rightly  so  or  not  we  are  not  now  to  enquire,)  that  the 
toxeter,  ante,      allowance  of  a  poor-rate  is  an  act  merely  ministerial^  and  that 
pL  8S. ;  and       being  once  established,  the   consequence  results,  that  the  two 
^T^^h^^^^    magistrates  need  not  meet  when  they  allow  the  rate.     The  words, 
ante  v^B4^^'    *"^^^^>  ^^  ^'^^  section  on  which  this  question  arises,  are  nearly 
'  *       similar  to  those  used  in  the  first,  under  which  the  poor-rate  is  to 

be  allowed :  but  when  the  nature  of  this  case  is  considered,  it 
appears  to  be  one  of  the  most  serious  subjects  that  fall  within  the 
decision  of  the  justices ;  for  they  are  empowered  by  this  act  ot 
parliament  to  take  children  out  of  the  arms  of  their  parents,  and 
to  bind  them  out  as  apprentices  till  they  are  21  years  of  age.  The 
law  has  made  them  the  guardians  for  those  children,  who  have  no 
others  to  take  care  of  them,  and  who  ought  to  judge  of  the  fitness 
of  the  persons  to  whom  the  poor  children  are  thus  to  be  appren- 
ticed ;  not  the  overseers,  who  are  frequently  obscure  people,  and 
perhaps  in  maasi^vTvg  1\\q  \)\ffi\ti^<&  oC  the  parish  are  not  always 
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attentive  to  the  feelings  of  parents.  But  the  legislature  intended 
that  the  magistrates  should  fiave  a  check  and  control  over  the 
parish-ofHcers  in  this  instance ;  and,  in  my  mind,  they  are  called 
upon  to  examine  with  the  most  minute  and  anxious  attention  the 
situations  of  the  masters  to  whom  the  apprentices  are  to  be  bound, 
and  to  exercise  their  judgment  solemnly  and  soberly  before  they 
allow  or  disallow  the  act  of  the  parish-officers ;  for  which  purpose 
it  is  necessary  that  they  should  confer  together.  —  Ashhurst  J, 
The  act  of  the  justices  in  this  case  is  in  its  nature  an  act  of 
judgment ;  they  are  the  guardians  of  the  morals  of  the  people,  and 
ought  to  take  care  that  the  apprentices  are  not  placed  with  masters 
who  may  corrupt  their  morals.  The  justices,  therefore,  should 
enquire  particularly  whether  or  not  they  ought  to  allow  the  bind- 
ing hy  the  parish-officers ;  and  I  think  they  would  be  guilty  of  a 
breach  of  duty,  if  they  implicitly  gave  their  assent  without  ex- 
amining into  the  circumstances  of  the  case.  —  Buller  J.  It  is 
not  easily  to  be  reconciled  with  any  principle  of  common  sense 
to  say,  that  an  act  which  is  merely  ministerial  must  be  done  ivith 
the  consent  of  two  justices ;  and  I  much  doubt  whether  the  persons 
who  brought  in  the  act  (43  Eliz,  c.  2.)  requiring  the  consent  of  two 
magistrates  to  the  allowance  of  a  poor-rate,  intended  that  the  act 
of  allowing  it  should  be  only  ministerial ;  for  it  seems  absurd  to 
require  the  assent  of  two  justices,  and  yet  not  to  give  them  the 
power  of  withholding  it  if  they  see  occasion.  But  the  legislature 
has  not  given  them  authority  to  exercise  their  judgment  upon  that 
subject ;  and  therefore  this  Court  has  said,  on  the  construction  of 
that  statute,  that  their  allowance  of  the  rate  is  merely  ministerial ; 
but  the  act  of  assenting  to  the  binding  of  parish  apprentices  is 
puTe]y  judicial ;  for  on  appeal  the  justices  at  the  Sessions  are  not 
only  to  consider  the  propriety  of  binding  out  the  apprentice,  but 
also  whether  the  master  be  bound  to  take  him.  —  Grose  J.  This 
act  is  peculiarly  of  a  judicial  nature,  for  the  magistrates  are  ap* 
pointed  the  guardians  of  those  who  have  no  other  guardians  ;  they 
should,  therefore,  exercise  their  judgment  in  this  case  with  great 
deliberation.  —  Order  of  Sessions  quashed. 

722.    Rex  v.  Tunstead,    H.  T.    30  G.  3.    3  T.  R.  523.  —  The  Inbindingap. 
directors  and  guardians  of  the  poor  within  the  hundreds  of  T.  and  rish  apprentice 
J/.,  in  the  county  of  N.,  by  virtue  of  the  power  given  them  by  wnder  the  ttat. 
the  25  G.  3.  c.  37.,  with  the  consent  of  two  justices,  bound  a  poor  ^,^'^'  ^'  ^^^ 
male  child,  belonging  to  one  of  the  hundreds,  apprentice  to  J.  J?.,  g„^  ^j^j  ^ 
who  is  an  occupier  of  lands  but  not  an  inhabitant  within  the  hun-  master  abonld 
dreds.     R,  appealed  to  the  Court  of  Sessions,  who  were  of  opinion  actually  retida 
that  he  was  not  bound  to  receive  the  apprentice,  because  he  was  j"  *^*  pariah; 
not  an  inhabitant  as  well  as  occupier,  subject,  &c.  By  the  25  G.3.  '^'*  **t»M*«*k 
c.  27.,  "  The  directors  are  empowered,  with  the  consent  of  two  Uwifficient-  for 
'*  justices  for  the  county  of  iV.,  to  bind  any  child  or  children  to  be  inhabitant  and 
"  apprentices  to  any  occupier  or  occupiers  of  lands  or  tenements,  occu^ner  are  for 
**  or  to  any  person  or  persons  using  any  trade  in  any  parish,  ham-  ^^^  purpo»e 
**  let,  or  place  within  the  hundreds  whom  they  shall  judge  proper  *3^onymous. 
<<  persons  to  take  apprentices,  &c. ;  and  the  persons  to  whom  such 
'<  children  shall  be  bound  apprentices,  shall  be  bound  to  receive 
'*  and  provide  for  such  apprentices,  in  like  manner  as  they  are  now 
'<  obliged  by  the  laws  in  being  to  provide  for  apprentices."  •— 
Lord  Kenyon  C.  J.    This  case  is  not  to  be  distinguished  on  prin- 
ciple from  that  of  Rex  v.  Clapp  (a),  and  we  see  no  reason  to  d&*  V!>^A<ide^n<)5^ 
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part  from  the  opinion  which  we  gave  in  that  case.  It  would 
require  very  strong  words  to  convtnt^e  me  that  this  particular  dis- 
trict should  be  governed  by  a  different  law  from  the  generality  of 
parishes  throughout  the  kingdom.  '  If,  indeed,  the  legislature  had 
used  imperative  words,  we  must  have  been  bound  by  them ;  but 
there  are  none  such  in  this  statute.  Here  great  stress  has  been 
Jaid  on  the  proviso  in  20  G.  3.  which  has  the  words  **  inhabitants" 
"  afid  occupiers."  Now  the  statute  43  Eliz.  uses  the  word  "  in- 
**  habitants,  which  has  been  held  not  to  be  confined  to  resiants, 
(a)  2  Inrt.  708.   And  Lord  Coke  (a),  in  his  reading  on  the  22  Hen.  8.  c.  5.,  relative 

to  the  repairing  of  bridges  by  the  inhabitants  of  counties,  says,  that 
the  word  inhabitants  includes  those  who  occupy  lands  in  the  county, 
though  they  do  not  reside  there.  For  some  purposes,  inhabitants 
and  occupiers  are  synonymous  terms.  Where  a  person  derives 
a  benefit  from  property  which  he  occupies  in  a  parish,  he  is  liable  to 
{b)jtnte,^\.720.  contribute  to  the  ease  of  it.    And  in  Rex  v.  Clapp  {b)  we  observed, 

that  this  was  one  of  the  modes  by  which  he  was  to  contribute  to 
the  ease  of  his  parish.     If,  indeed,  the  legislature  had  added  the 
words  resiants  tq  inhabitants  in  this  act  of  parliament,  that  would 
have  confined  this  burden  to  persons  actually  residing  within  the 
parish.  —  The  three  other  judges  concurring,   order  of  Sessions 
quashed. 
'Sopariihap-         723.  Ex  parte  Davis,    T.T.   34  C  3.   5  T.  i?.  715.— Bailey 
prentice,  male     moved  for  an  habeas  corpus  to  bring  up  this  person,  that  she  might 
hefc^*H*/*"     be  discharged  from  certain  indentures  of  apprenticeship,  entered 
anytimebeyond  '"^®  between  herself  of  the  one  part,  and  Edvoard  Whitehouse,  esq. 
the  period  of      of  the  Other  part,  whereby  she  bound  herself  to  him  as  an  appren- 
attaining  tice  for  seven  years;  being  therein  described  as  of  the  age  of  14, 

iwerayone  \y\xt,  jn  fact,  being  above  17  years  old  at  the  time  of  the  binding, 

^rter'il  ni*  and  having  now  attained  21  and  upwards,  the  indentures  still  sub- 
p?.  685.*  * "  ^'  sisting.  He  grounded  his  application  upon  the  principle  that  in- 
fants cannot  be  bound  by  indentures  of  apprenticeship  beyond  21, 
but  that  they  may  dissent  from  them  after  they  arrive  at  that  age. 
—  SnEPHERj)  now  showed  cause,  insisting  that  the  indentures  were 
binding  upon  the  party,  although  made  during  infancy,  and  could 
not  be  dissented  from  now  she  was  of  full  age.  The  5  Eliz*  r.4. 
expressly  warrants  the  binding  till  24;  and  the  42d  and  43vl  sec- 
tions enact  that  persons  who  shall  be  bound  apprentices  by  inden- 
tures, according  to  the  statute,  although  within  the  age  of  21  at 
the  time  of  making  the  indentures,  **  shall  be  bound  to  serve  for 
**  the  years  in  their  several  indentures  contained,  as  amply  and 
**  largely  to  every  intent  as  if  the  same  apprentices  were  of  lull 
"  age  at  the  time  of  the  making  of  such  indentures."  The  act  of 
the  18  G,  3.  c.  47-  restraining  the  binding  of  male  children  to  21, 
as  the  43  Eliz.  had  before  restrained  it  as  to  female  children  to  *Jl 
or  marriage,  is  expressly  confined  to  parish-apprentices,  and  leaves 
the  law  as  to  other  apprentices  as  it  stood  before.  The  binding  by 
indentures  of  apprenticeship  is  for  the  benefit  of  infants :  and  they 
are  bound  by  all  contracts  made  for  their  benefit  in  the  same 
manner  as  if  they  had  been  adults  at  the  time. — Lord  Kfnyox 
C.  J.  It  is  clear  that  the  apprentice  must  be  discharged.  Kvery 
indenture  of  an  infant  is  voidable  at  his  election:  and  in  such  cases 
the  master  must  trust  to  the  covenant  of  those  who  engage  for  the 
infant.  Hut  where  the  binding  is  under  the  authority  of  an  act  o:' 
parliament,  t\\at  la\ke^  «l>n\v^  \.V\e  ^ower  of  electing  to  vacate  the 
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indentures.  But  I  know  of  no  act  which  prohibits  the  party  in  a 
case  like  the  present  to  make  such  election  upon  her  coming  of 
age.  According  to  the  argument  of  the  counsel  against  the  rule, 
an  infant  who  iraprovidently  bound  himself  till  the  age  of  50,  or 
upwards,  would  be  bound  to  serve  till  that  time :  but  it  is  impossi- 
ble to  support  such  a  proposition.  This  apprentice  ought  not  to 
have  been  bound  longer  than  till  she  was  21 ;  and  we  ought  now 
to  discharge  her.  —  The  other  judges  concurred. 

724.  Rex  V.  Barwick,   M.  T.   37  G.  3.   7  T.  R.  33.  —  A  poor  where  sewal 
child  was  put  out  as  a  parish -apprentice  by  the  overseers  of  the  penons  hold 
township  of  //.  to  J,  B,,  a  surgeon  and  apothecary,  resident  in  Z».  l*nd  in  partner- 
B.  is  a  partner  with  1 1  other  persons  in  a  manufactory  of  earthen-  •*"?»  ***™®  ^ 
ware,  in  the  township  of  //.     Two  of  the  parties  are  resident  JJ^g^I^^^nd^ 
within  the  township,  and  now  have,  or  have  had,  each  an  appren-  occupy  it,  mnd 
tice  bound  and  indentured  to  them  by  the  overseers  of  //.,  which  oUien  reside  at 
they  took  without  objection.     The  apprentice  was  appointed  and  <(  distance  in 
tendered  to  the  appellant  to  be  his  apprentice  individually.     The  onotherparish, 
appellant  is  not  resident  in  //.,  but  at  Z,.,  the  adjoining  township.  ^eU^the*for- 
The  partnership  is  rated  for  buildings  and  land  in  H.  to  the  amount  f^er  are  bound 
of  270/.  a  year,  of  which  23/.  a  year  is  the  appellant's.     There  are  to  take  pariah 
several  persons  living  in  L.  who  have  had  apprentices  from  //.  in  apprentices,  if 
respect  of  lands  they  individually  occupy  there;  and  there  is  not  in  other  r«pecta 
any  person  living  in  L.  or  //.  who  is  rated  for  the  poor  of  H.  to  ^^  to\ake**'" 
that  amount  who  has  not  had  a  parish -apprentice  from  that  town.  them. 

The  other  partners  are  resident  at  a  distance,  some  at  M.,  some  at 
J^.  and  other  places.  —  Lord  Kenyon  C.J.  Parish -apprentices 
are  to  be  bound  to  masters  in  respect  of  their  inhabitancy  or  occu- 
pation of  lands  within  the  parish.  This  is  one  of  the  modes  pointed 
out  by  the  statute  ^*SEUz.  of  relieving  the  poor;  and  every  person 
ought  to  bear  this  burden  in  respect  of  his  property.  Here  it  is 
stated  that  the  appellant  occupies  lands  in  the  parish  to  the  amount 
of  23/.  per  annum^  that  being  his  aliquot  part  of  the  whole ;  and  in 
respect  of  that  occupation  he  is  bound,  according  to  the  case  of 
Rex  V.  Clapp  (a),  to  take  the  apprentice.  It  has  been  taken  for  (a)^fiie,pL79(X 
granted  in  the  argument  of  this  case  that  the  appellant  is  not  an 
inhabitant ;  but  the  contrary  is  most  clear,  according  to  the  con- 
struction put  on  the  statute  ^2  Hen.  8.  c.5.  which  makes  the  inha- 
hitants  of  counties  liable  to  the  repair  of  bridges.  Lord  Coke  (A),  (6)  2  Inst.  702, 
in  his  comment  on  that  statute,  says,  that  persons  having  lands  in 
their  own  possession,  though  dwelling  in  a  foreign  county,  are 
inhabitants.  And  that  doctrine  has  never  been  doubted  from  that 
time  to  the  present.  On  the  authority  of  the  case  o£  Rexv.  Clapp 
I  am  of  opinion  that  this  order  must  be  affirmed.  —  Lawrence  J. 
The  argument  against  the  order  proceeds  on  this  ground,  that 
there  was  an  occupation  of  the  partnership-land  and  houses  by 
two  of  the  partners,  to  the  exclusion  of  all  the  rest ;  but  that  is 
not  so ;  for  each  of  the  others  may  go  and  reside  there,  if  he 
please. 

725.  Rexv.  JVimvick,  II.  T.  40  G.  3.  8  T.  J?.  4.54-.  —  The  pau-  The  assent  of 
per  was  settled  by  birth  at  IV.     The  counsel  for  the  parish  of  fV,  two  magistrates 
offered  in  evidence  an  instrument  purporting  to  be  an  indenture  to  a  parish  in- 
dated  the  ISth  o{ December  1789,  whereby  the  pauper  was  bound  denuire is  suffi- 
an  apprentice  by  the  parish-officers  of  fV.  to  one  T.  //.,  of  S.,  until  by  one  ofUiem 
lie  should  attain  the  age  of  21  years;  and  under  which  the  pauper  6  rst  signing  it 
resided  4fO  days  with  liis  master  at  S.    The  instrument  w^a  «\^\i^^  «^\!is&wbA>q«vx^% 
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afterwards  pre-  by  the  Rev.  Dr.  F.  and  the  Rev.  Dr.  P.,  two  of  the  jotticet  §ar 
sratwben  the  |he  county  of  N.;  the  same  was  signed  by  the  Rev.  Dr.  Fn  »t  the 
other  signs  iL      parish  of  L,  B.,  where  he  resides,  and  the  Rev.  Dr.  P.  was  not 

then  present ;  but  a  few  days  afterwards  the  Rev.  Dr.  F.  went  to 
the  house  of  the  Rev.  Dr.  P.,  where  the  same  was  signed  by  the 
Rev.  Dr.  P.  in  the  presence  of  .all  the  parties.  Under  these  cir- 
cumstances the  Sessions  were  of  opinion  that  the  indenture  was 
void. —  Lord  Ken'von  C.J.  This  case  is  clearly  distinguishable 
(a}^iUe,pL72l.  from  that  of  Rex  v.  Ham  stall  Ridware  (a)^  because,  though  one 

of  the  magistrates  first  put  his  signature  to  this  indenture  at  a  time 
when  the  other  was  not  present,  both  the  magistrates  afterwards 
met  on  the  subject,  and  agreed  to  the  propriety  of  the  measure, 
when  the  other  magistrate  also  executed  the  instrument.  The 
principle  on  which  this  case  is  determined  was  recognised  some 
years  ago  in  a  case  of  murder ;  a  magistrate,  who  kept  by  him  a 
number  of  blank  warrants  ready  signed,  on  being  applied  to,  filled 
up  one  of  these,  and  signed  and  delivered  it  to  the  officer,  who,  oo 
endeavouring  to  arrest  the  party,  was  killed ;  tlie  judges  were  of 
opinion  that  this  was  murder  in  the  person  killing  the  officer,  aod 
he  was  accordingly  executed.  And  this  wad  not  a  new  princtple^ 
then  for  the  first  time  established ;  it  had  b^en  always  uniformly 
acted  upon.  But  as  the  merits  of  this  case  had  not  been  gone  into 
at  the  Sessions,  this  case  was  sent  down  to  be  restated. 
An  indenture  726.    Rex  v.    Hinckley,     E.  T.    50  G.  3.     12  JEo*/,  361.  — Re- 

binding  out  a     moval  from  S.  to  //.     Order  confirmed,  subject,  &c.     ./.  A^  the 
P^^'W^^*^*'  pauper's  husband,  was  put  out  as  -a  parish  apprentice  by  A.,  and 
wTa  dhtrcA-    8^^®^  more  than  40  days  at  //.,  under  such  indenture.     The 
warden,  and       indenture   run   thus :     This   indenture    witnesseth,   that    W.  S^ 
J.  G.  overseer     churchwarden  of  the  hamlet  of  Aiterlon,  and  J.  G.,  overseer  of 
of  the  poor  of  a  the  poor  of  the  said  hamlet,  by  and  with  the  consent,  &c.  do  put 
hamlet  main-      j^j^j  place  J.  A.  apprentice  to  J.  B.,  &c.  in  the  common  form, 
poor^wwately  concluding  with  covenants  by  J.  B.  to  the  said  churchwardens 
from  the  parish  and  overseers,  and  every  of  them,  &c.  and  their  successors,  to 
at  large,  not       instruct  the  apprentice,  &c.    Signed  PV,  S.. «/.  G.  and  J,  B. — Con* 
being  impeach-  gent  of  justices  in  usual  form.     No  other  evidence  was  produced, 
ed  by  evidence    either  on  the  part  of  the  appellants  or  of  the  respondents.    And 
ei^utionfhy  a    *^®  question  reserved  was,  whether  the  indenture  of  apprentice- 
migority  of  the    ship  were  a  valid  instrument  or  not,  being  made  and  executed 
churchwardens    by  one  churchwarden]and  one  overseer  only.  —  Against  the  orders, 
and  orerseers  of  after  noticing  that  this  was  an  indenture  executed  by  the  officers 
b^d'mlai**'*^    ^^  ^  ^otuw^Ai/?,  and  objecting  tliat  there  could  be  no  churchtoarden 
good  by  in-       ^^  *  township  (b);  it  was  contended,  that  if  the  churchwardens 
tending  that        of  the  parish  at  large  were  empowered  to  act  with  the  overseers 
there  were  two    of  each  township  who  maintained  its  own  poor  separately,  even 
overseers  for  the  then,  as  13&  14  Car.  2.  c.  12.  §  21.  expressly  direcU  two  or  more 
•"  d  h**  ^^t     overseers  to  be  appointed  for  every  such  township,  and  as,  by  the 
13&MC^!2.'    ^^^^  cannon  of  1603,  there  must  be  two  churchwardens,  (upless 
€.12.  §  21.  and  there  be  a  custom  shown  to  the  contrary,)  the  indenture  could  not 
only  one  cAi/rcA-  be  wcll  executed,  for  one  churchwarden  and  'one  overseer  cannot  be 
warden,  by  cus-  a  niajority  of  four,  and  they  cited  Rex  v.  St.  Margaret,  Leicet- 
m"™*  '°iJce     d  '^'*'  (^'  —  Lord  Ellenborough  C.  J.   No  evidence  having  been 
therefore  the       given  to  impeach  the  validity  of  this  indenture  by  showing  that 
apprentice serv-  it  was  executed  by  less  than  a  majority  of  the  proper  officers 

(6)  Vide  Kex  v,  CUlMoiv,  atac\\«^^»  0?)  PoU,  vol.  ii.  pL  726. 
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charged  with  that  dutyi  the  validity  of  it  must  be  tried  by  itielf,  Ing  40  dayt 
and  if  any  intendment  can,  by  iaw,  be  made  to  rapport  itt  ire  undcrit  giifais  a 
must  make  that  intendment.  Now,  if  there  were  two  existing  "•"l"*"""*- 
overseers  at  the  time,  and  only  one  churchwarden,  the  two  who 
executed  the  indenture,  being  a  majority,  would  be  sufficient  to 
bind  the  apprentice.  Then  can  there  be,  by  law,  only  one 
churchwarden  ?  That  may  be  regulated  by  custom,  and  by  cus- 
tom there  may  be  only  one  in  this  place,  therefore  the  party  who 
impeached  the  indenture  should  have  given  evidence  to  rebut  the 
intendment  which  may  be  made  in  support  of  it,  while  unim- 
peached  by  evidence.  —  Lx  Blanc  J.  The  indenture  was  pro- 
duced  on  one  side,  and  there  was  no  evidence  to  impeach  it  on 
the  other.  The  question  then  is,  Whether  by  an  intendment  of 
law  such  an  indenture  can  be  good  ?  And  it  may  be  good,  by 
intendment,  in  the  way  put  by  my  Lord.  Then,  not  being  im- 
peached by  evidence,  it  stands  good.  *-  The  other  judges  con- 
curring, orders  confirmed. 

727.  Rex  v.  All  Saints,  Derby,  M.  T.  51  G.  3.   IS  East,  143.  The  lUt 
—  Removal  from  L.  to  All  Saints,  Derhy.    Order  quashed,  sub*  4S£lii.c.s.)i. 
ject,  Ac  —  The  pauper,  a  poor  child  of  A,,  was,  at  the  age  of  «9«>«^  *n  ap- 
13  years,  with  the  consent  of  two  justices,  by  indenture,  dated  *^'3^i!?** 
the  5th  of  August  1806,  bound  by  J.  E.  and  J.  fV.  in  the  said  ^^^^Tthe 
indenture  denominated  churchwardens  and  overseers  of  the  poor  Uatt,  exdunee 
of  Akaston,  to  serve  AT.  C  of  All  Saints,  of  Derby,  milhner,  ofthectisdng 
until,  Stc,    The  indentures  were  duly  executed  by  the  parties,  *^*|f^'?*2u!I?'' 
and  the  pauper  served  under  them  in  All  Saints  for  nearly  four  ^^^"^^ 
years,  when  she  ran  away  and  became  chargeable  to  L.    E.  and  wfaicfaaathor- ' 
W,  had  been  appointed  overseers  of  A*  parish,  on  the  12th  of  hn'*tkeaaid 
April  1806.     W,  was,   at  the  time  of  tnat  appointment,  sole  ckurckwanUm 
churchwarden  of  i^.,  and  acted  as  such  till  the  6tb  of  June  in  that  ondm^nm,or 
year,  when  E.  was  appointed,  in  his  room,  sole  churchwarden  of  ^^^^[StiM 
A^  and  sworn  into  that  office.    E.  and  W.  were  the  only  persons  ^t  poor  chil- 
filling  the  offices  of  churchwardens  and  overseers  for  A.  at  the  dmi  apprvn- 
time  when  the  indentures  were  executed,  and  no  other  person  ticei,  is  not  m* 
had  been  appointed  to  either  of  those  offices  for  any  part  of  the  ^^f^^??"" 
year  1806.  — Lord  Ellkn borough  C.  J.    A  settlement  is  con-  ^^^JJ^ 
ferred  on  one  who  serves  under  a  compulsory  binding,  which  the  iL^n^^^m^ 
Stat.  43  Eliz.  enables  to  be  made  of  poor  children  by  Uie  church-  wives  dkurv*- 
wardens  and  overseers,  or  the  greater  part  of  them,  by  the  assent  wardtm  ontf 
of  two  justices ;  but  if  this  were  not  a  compulsory  binding  under  fp^'ff^  ^^ 
the  statute,  cadet  guestio.    The  statute  begms  by  constituting  the  pj^j^^j^*" 
bodv  to  whom  it  entrusts  the  relief  and  management  of  the  poor  ^^enears  at  a 
in  the  several  respects  stated ;  and  these  are  the  churchwardens  time  when  on* 
of  every  parish,  and  Jour,  three,  or  ttoo,  substantial  householders  of  ttiem  was 
there,  to  be  nominated  yearly  at  Easter,  under  the  hands  and  «*jw^"*"*"» 
seals  of  two  or  more  justices,  *c.;  and  these  are  to  be  called  ^^^^^ShSie 
overseers  of  the  poor :  and  then  it  proceeds  to  point  out  the  ^^^  cfaurah* 
duties  to  be  executed  by  the  body  so  constituted,  and  says  that  waiden  for 
theyf  or  the  greater  part  of  them,  shall  take  order  from  time  to  abouttwD 
time,  Ac.    Tne  statute,  uerefore,  requires  that  there  shall  be  ^^J^^J'" 
overseers  appointed  under  the  hands  and  seals  of  the  magistrates,  JJ|^oiJr^wr- 
distinct  from  the  churchwardens,  to  execute  these  powers.    Now  ^^^  ^^^  ^^ 
here,  at  Uie  time  of  the  execution  of  this  indenture,  there  were  pointed  tola 
only  one  churchwarden  and  one  overseer ;  or  if  there  were  two  churdiwarden 
overseers,  there  was  no  churchwarden  in  the  parish*,  th^ ^^>ax.«^ '^^^'^^^'^^ 
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ForaiaUevento  therefore,  was  not  complied  with,  because  there  was  no  ancb 
tbb  power  it  body  constituted  as  is  thereby  required  for  this  purpose.  Hien 
8*^®".**>  •  body  tfjere  was  no  compulsion  upon  the  party  assumed  to  be  bound  by 
n^iro^than  two  ^"^^  compulsory  act  of  these  officers,  but  she  was  free  ail  the 
persons ;  time ;  anOy  consequently,  no  settlement  could  be  gained  by  her  as 

though  it  may  an  apprentice  bound  by  this  indenture  under  the  statute. — 
be  executed  by  Grosb  J.  In  order  to  give  effect  to  the  indenture  of  apprentiee- 
orth°*b^'''^^  ship,  there  must  have  been  such  a  binding  as  was  compulsory, 
wbcn  well'con-  ^^^  ^^^Y  ^po"  the  person  to  be  bound*  but  upon  the  person  who 
stituted.  was  to  take  the  apprentice:  and  here  there  has  been  no  such 

binding.    The  statute  of  £/».,  requiring  that  the  several  du- 
ties there  specified  should  be  executed  by  the  churchwardem, 
and  by  two,  at  least,  overseers,  to  be  appointed  by  the  magis- 
trates,  certainly  meant  that  those  several  characters  should  be 
represented  by  different  persons.  —  Lb  Bl avc  J.     Hie  settlement 
here  depends  upon  a  service  under  indentures  of  apprenticeship, 
whereby  two  persons,    naming  themselves  churchwardens  and 
overseers  of  the  parish  of  il.,  have  assumed  to  bind  out  a  poor 
child  apprentice  under  the  provision  of  the  stat.  4S  EHz, :  and 
the  question  is.  Whether  they  had  sufficient  jurisdiction  to  make 
such  binding  ?    By  that  statute,  which  gives  authority  to  make 
compulsory  bindings  of  poor  children  under  the  circumstancet 
there  stated,  such  authority  is  to  be  executed  by  *^  the  taid 
**  churchtvardem  and  overteerSf  or  the  greater  pari  of  them^  by  the 
"  assent  of  two  justices*"  &c.    These  are  the  omcers  described 
in  the  first  part  of  the  act,  which  directs  that  the  ehurehtoardens 
of  every  parish,  and  your,  three^  or  ttoOf  substantial  householden 
there,  to  be  nominated  under  the  hand  and  seal  of  two  or  more 
justices,  shall  take  order  from  time  to  time,  with  the  consent  of 
the  justices,  for  setting  to  work  the  children  of  all  such  parents 
who  shall  not,  '^  by  the  said  churchwardens  and  overseers,  or  the 
**  greater  part  of  them,"  be  thought  able  to  maintain  thdr  chil- 
dren.   It  IS  clear  from  this,  that  the  appointment  of  one  overseer, 
in  addition  to  the  churchwardens,  would  not  be  a  sufficient  com- 
pliance with  the  requisition  of  the  statute,  which  looks  to  a  greater 
body  of  persons  to  manage  the  poor  in  each  parish,  and  that  such 
body*must  consist  of  at  least  two  overseers  to  act  together  with 
another  description  of  perBons*  the  churchwardens  of  the  same 
parish,  for  this  purpose :  the  statute  looks  to  a  body,  Uica^ore, 
consisting,  at  the  least,  of  more  than  two  persons.     Now,  here 
one  of  the  two  persons  chosen  to  be  overseers  in  the  fint  in- 
stance was  alreaay  churchwarden  of  the  parish,  so  that,  in  effect, 
there  was  only  one  overseer  chosen :  and  when  the  first  church- 
warden went  out  of  office  in  June^  the  other  overseer  was  chosen 
churchwarden  in  his  place ;  therefore,  there  was  never  more  than 
one  overseer,  besides  the  churchwarden,  which  is  clearly  bad; 
and  the  body  never  consisted  of  more  than  two  persons ;  whereas 
the  statute  requires  that  there  shall  be  two  overseers  at  least,  dis- 
tinct from  the  churchwardens,   and  that  the  aggregate  body 
should  consist  of  at  least  more  than  two  persons* — Batlet  X 
To  gire  the  pauper  a  settlement  in  this  case  as  an  apprentice, 
there  must  have  been  a  compet^it  compulsory  binding  by  com- 
petent persons,  as  required  by  the  statute ;  that  is,  by  the  church- 
wardens and  overseers  of  the  parish,  of  which  latter  there  cannoc 
be  less  than  two,  \>^  \^*e  ^saeox  ^  vn^  \ustices  of  the  peace. 
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Now  it  lias  been  liolden  (a),  that  if  the  assent  of  two  magistrates  (a)  Rex  v. 
be  given  separately,  that  will  avoid  the  indenture,  because  it  HanucaU  Rid- 
lessens  one  of  the  checks  imposed  by  the  legislature  on  this  ^^iT*^' 
species  of  binding.     By  the  same  rule,  then,  if  there  be  not  a  ^        ' 
competent  body  of  parish  officers,  by  whom,  or  the  greater  part 
of  them,  ^  consent  may  be  given  to  the  binding,  as  the  statute 
requires, 'it  must  equally  avoid  the  indenture.    Nowhere,  there 
was  in  efiect  an  appointment  of  only  one  overseer ;  for  the  statute 
requiring  that  the  churchtoardens  of  the  parish,  and  four,  three, 
or  two  householders  there,  to  be  nominated  by  the  justices,  should 
be  overseers :  and  that  they,  or  the  greater  part  of  them,  should 
execute  this  among  other  duties,  must  have  intended  an  appoint- 
ment of  two  other  householders  at  the  least  to  be  overseers,  ex- 
clusive of  the  churchwardens,  and  certainly  looked  to  a  body 
consisting  of  more  than  two  persons.  —  Orders  quashed. 

728.  Rexv.  Sheepshead,  H.  T.  52  G.3.  ISEastf  59.  —  Removal   A  pariah  ap- 
from  S.  to  C7.    Order  quashed,  subject,  &c.  —  The  pauper  was  prentice,  not 
regularly  indentured  in  1788,  as  a  parish  apprentice,  to  M.  R.  of  |i^>n«  *J  Jh«  . 
17. ,  and  served  her  there  from  that  time  for  three  or  four  years,  tnew's  dwuh"'*" 
till  March  1791,  when  she  gave  up  the  farm  to  J.  R,  her  son,  who  with  hen^ 
agreed  to  take  the  apprentice  into  his  service,  and  keep  him,  and  pomue  under 
Mrs.  R,  was  to  have  nothing  more  to  do  with  him.     This  was  pre-  theprovmons  of 
vious  to  the  passing  of  the  stat.  32  G.  3.  c.57.    During  the  time  S2G.s.  c.57. 
that  he  lived  with  the  son  Mrs.  R,  died,  and  the  pauper  conti-  wHh^er'sonljy 
nued  some  time  longer  with  the  son  in  17.,  serving  him ;  when  he  her  individual 
told  the  pauper  he  might  do  what  he  could  for  himself,  and  if  he  consent,  cannot 
could  not  get  a  good  place,  he  would  get  one  for  him.    The  pau-  "o^  g^i"  •  set. 
per  then  went  and  hired  himself  for  51  weeks  to  Mrs.  P.  of  Field.  ^^^"^^  'V 
Ja  R.y  on  being  informed  by  the  pauper  that  he  had  so  hired  by^senriiuc" 
himself,  asked  the  pauper  what  sort  of  a  place  it  was  he  had  got  ?  another  mis- 
and  on  the  pauper's  describing  it  as  a  good  place,  J.  R.  said  he  tress,  with  the 
was  glad  it  was  a  good  place,  and  he  might  go  thither.     The  pau-  conteni  of  the 
per  went  into  Mrs.  P.'s  service,  staid  above  40  days  with  her,  and  *<»^^nd  assignee 
J.  R.  gave  him  a  suit  of  clothes  at  that  time.     When  the  pauper  mistreM"Svcn 
left  Mrs.  p.,  he  sent  his  wife  to  «/.  R,  for  his  indentures,  and  they  o/ter  the  death 
were  delivered  to  her.    The  respondents  contended  that  there  was  of  the  original 
no  service  under  the  indentures,  so  as  to  gain  a  settlement  at  nUtircst;  the 
Field.    The  Sessions  were  of  opinion  that  there  was  an  express  *?"*^  ofser- 
consent  given  by  Mr.  J.  R,  to  the  service  of  the  apprentice  with  ^^[^  Jy  the 
Mr8.P.  — Lord  Ellbnbobouqh  asked  if  there  were  any  cases  recital' of  the 
since  stat.  32  G.  3.  c.57.;  to  which  it  was  answered,  that  there  a6t,tobeatan 
were  none;  but  that  the  provisions  of  that  statute  did  not  affect  endnponthe 
the  present  case,  inasmuch  as  the  pauper  was  neither  living  with,  ^^^^  <^thu 
nor  part  of,  the  family  of  Mrs.  R.  at  the  time  of  her  death,  nor  of  2i^"uni^' 
any  subsequent  master  or  mistress  appointed  under  the  act. —  continued  in 
Lord  Ellenborough  C.  J.   The  words  **  subsequent  master  or  the  manner 

**  mistress,'*  mean  such  as  become  so  by  the  provisions  of  the  deaaibed  by 
statute;  it  is  the  service  under  the  authorized  substitution  that  !!^'ff^^'*°p 
the  act  applies  to.     But  how  is  the  substitution  by  the  party  a  the  act*  to 
substitution  under  the  act  ?  If  it  had  not  been  for  the  act,  I  should  which  sectiona 
have  been  with  the  appellants.  —  Order  of  Sessions  quashed.  theproriio  in 

the  5tfa  aection  teems  properly  to  apply. 

729.  Rex  v.  Nantvoich,  M.  T.  53  G.  3.  16  East,  228.  —  Removal  Since  the  is  & 
from  P.  to  the  township  of  N.    Order  confirmed,  subject,  &c.  —  ^^^^Jjij,^^ 
The  parish  of  N.  consists  of  five  townships,  of  which  lUe  \«wcl-  •^^^       ^ 
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apprenticeibip  ship  of  N.  18  one.  These  townships  act  separately  in  all  nouitCexs 
eiecuted  by  the  relative  to  the  management  of  the  poor,  and  separate  oyerseen 
^mT^^^ka  ^^^  regularly  appointed,  two  for  each  township*  Two  church- 
hasm>  church-  ^c^^^^s  ^^^  appomted  for  the  parish  at  large*  woo  have  not  been 
wardens  or  acciistomed  to  mterfere  at  all  in  the  management  of  the  poor,  in 
chapel-  any  of  the  townships.     There  are  no  churchwardens  or  cbapel- 

wardens,  and  wardens  appointed  m  any  of  the  townships.  In  the  year  ifST* 
maintains  its  ^|,^  pauper  then  being  a  poor  boy»  and  settled  in  the  township  of 
ntelyTi^'Av^  M,  was  put  out  for  seven  years  as  an  apprentice  to  W.  and  T.  D., 
indenture ;  al-  cotton  machine-workers,  by  an  indenture  duly  stamped  and  exe- 
tbough  neither  cuted  by  the  overseers  of  the  township  of  N*t  and  duly  allowed  bj 
of  the  church-  two  magistrates,  but  not  executed  by  either  of  the  churchwardens, 
^"^^^x^^  Under  this  indenture  the  pauper  served  Messrs.  Z>.  for  seven 
whhin  whic?^'  years  in  P.,  and  resided  there  during  the  whole  time.  The  ques- 
the  township  is  tion  for  the  Court  was,  Whetlier,  under  the  circumstances  of  the 
situate,  join  in  case,  it  was  necessary  that  the  churchwardens  of  the  parish,  or 
the  eiecution.     one  of  them,  should  have  executed  this  indenture,  to  make  it  valid  ? 

The  arguments  were  upon  the  construction  to  be  given  to  stal. 

43  Eliz.  c.  12.,  Stat.  13  &  14  Car.  2.  c.  12.,  stat.  8&  9  fF.  3.  c SO.,  snd 

(a) Ante  pi.  99^  *^^  ^'^  ^*^'  ^'^^*  ^  ^^'  *  ^^^  '^^  cases  of  Rexv.  Clifton  (a),  and 
J.vp  'vj  ..  Spiialfields  w.  Bromley  (b),  were  cited. — The  Couar  delivered 
pl.89o/       '^    ^^^'r  opinions  at  great  length,  and  entered  very  fuUy  into  the 

meanine  of  these  several  acts  of  parliament,  as  connected  with 
each  other ;  and  ultimately  came  to  the  conclusion,  that  by  the 
operation  of  the  stat*  IS  &  14  Car.  2.  c  12.,  an  indenture  of  appren- 
ticeship, executed  by  the  overseers  of  a  township  which  has  no 
churchwardens  or  chapelwardens,  and  maintains  its  own  poor 
separately,  is  a  valid  mdenturci  though  neither  of  the  church- 
wardens of  the  parish  at  large,  within  which  the  township  is  si- 
tuated, join  in  the  execution ;  and  that  this  operation  of  the  stat. 
IS  &  14  Car.  2.  c.  12.  is  not  affected  by  any  of  the  subseqaent 
statutes. 
An  indenture         TSO.  Rex  v,  Hinckley,  if.  T.  £8  G.S.  IB.&A.  273.  —  Bemovsl 
stated  that  the     from  AT.  to  //.—Order  confirmed,  subject,  &c.—- The  pauper  was 
overseers  and      bound  apprentice  ,by  a  parish  indenture,  on  the  3d  of  August 
ofM^i^'Jhe"*    n95,  which  stated  that  V.  J5.  and  E.B.,  churchwardens  of  the 
county  of  War-  ^^^^^^^^^  ^^  -^m  '"  '^®  county  of  fV,,  and  S.  C.  and  J,  T^  overseers 
wick,  with  the     of  the  poor  of  the  said  liberties,  by  and  utUh  the  content  of  the  jus- 
consent  of  jus.    tices  of  the  peace ,  for  the  said  county ,  whose  names  were  thereto 
ticesof  theiffii  subscribed,  had  placed  fV*  8.,  aged  eight  years  or  thereabouts,  a 
county,  bound    p^^p  child  of  the  said  liberties,  apprentice  to  J.  JV.y  of  the  parish 
premicTto^       of  H.,  in  the  county  of  Z..,  framework-knitter,  with  him  to  dwell, 
J.  W.  of  H.,  in  &c«  according  to  the  statute  in  that  case  made  and  providecL  The 
the  county  of     indenture  was  duly  executed  by  all  the  parties  thereto,  and  in  the 
Loixster,  and     margin  the  magistrates  stated  their  consent,  but  described  them- 
Tf.J"*'*.^ '"     selves  as  justices Jor  the  county  aforesaid.     The  pauper  served  his 
oonsenTin  die     "i^^^^'  under  this  indenture  in  the  parish  of  H.  from  the  date  of 
margin  de-         the  indenture  until  the  expiration,  and  during  the  whole  of  that 
Mribed  them,     period  slept  in  that  parish.    The  mi^istrates  who  signed  the  al- 
■^^■•J"»*>cM  Jowance  of  the  indenture  were  magistrates  for  the  county  of  W., 
Vfffww""*^      and  also  for  the  county  of  L.  —  Lord  Ellenborough  C.  J.    It  is 
Held,  that  it       Quite  clear  that  the  words  "  county  aforesaid*'  can  only  refer  to 
sufficiently  ap-    the  county  of  W.    The  justices,  we  must  presume,  read  the  in- 
jWMradtbsttiMy  denture  before  they  allowed  it ;  and  indeed  their  very  words  of 
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reference  proTe  that  it  most  have  been  80 ;  then,  if  they  did  read  wtrejusdewof 
it,  they  mast  have  known  that  they  had  no  authority  to  act,  except  ^  county  of 
as  iustices  for  the  county  of  fV.    The  question  after  all  really  is,   *^«"'**. 
Whether  said  county  and  county  q/bresaid  mean  the  same  thing  ? 
If  they  do,  it  is  evident  from  the  body  of  the  instrument  that  toe 
words  <<  said  county,"  can  only  apply  to  the  county  of  fT.   It  will 
foUow,  that  the  words  **  county  aforesaid**  must  have  the  same 
application.  —  Order  of  Sessions  confirmed. 

7S1.  Rex  V.  Earl  Shilton,  H.  T.  SSG.S.  IB.&  A.  275.  —  Re-  The  ttttute 
moval  from  S.  to  E.  S, —  Order  confirmed,  subject,  &c.  —  By  I^J^^  *•  *: 
indenture  dated  the  10th  day  oTJune  1799,  J.  P.,  churchwarden,  J^U^TUT 
and  D.  M.,  overseer  of  the  poor  of  the  parish  of  C.,  with  the  con-  dmrchwankng 
sent  of  two  magistrates,  bound  the  pauper,  being  then  about  10  in  eveiy  pariih 
years  of  age,  apprentice  to  E,  G.  of  £./$.,  to  serve  him  until  the  fortbenuuuig*- 
pauper  attained  his  age  of  21  years.    The  pauper  served  E,  G,  "•"^  *^i^,»-^ 
under  this  binding  for  two  years,  and  resided  in  E.  S.    The  appel-  ^'',"jn^[f" 
lants  objected  to  the  indenture,  that  it  was  signed  by  one  church-  ^„  binding 
warden  and  one  overseer  only,  and  they  then  proved  the  registry  out  a  poor  ap- 
t)f  appointment  of  churchwardens  for  the  parish  of  C,  that  in  the  prentice  l^  one 
year  when  the  above  indenture  was  executed  only  one  churchwar-  churehwarden, 
den  was  appointed  for  that  parish,  and  it  was  admitted  that  he  was  twn  ^re  ^' 
the  only  churchwarden  of  the  parish,  the  year  throughout.  It  was  but  one,)  and 
further  proved,  that  for  40  years  preceaing,  the  practice  had  oneoveneer, 
invariably  been  in  the  above  parish,  to  appoint  only  one  church-  was  held  to  be 
warden.     The  question,  therefore*  submitted  to  the  consideration  ff^  within  Uie 
of  the  Court,  is,  Whether  such  indenture  of  apprenticeship,  made  ^"J^^^ 
and  executed  during  the  time  when  the  parish  had  but  one  church-  ^^^  T«quiiea 
warden,  is  a  valid  instrument  or  not  ? — Lord  Ellenborough  C.  J.  it  to  be  eze- 
This  case  has  been  very  forcibly  put  by  Mr.  Phillipps  upon  the  cuted  by  the 
words  of  the  statute  45  Eliz.  c.  2.  §  5.,  and  he  has  argued  that  the  ff]f^J[JS?!!^ 
power  of  binding  out  poor  children  is  only  given  when  there  are  ^^donHrT^' 
two  churchwardens.     Generally  speaking,  there  are  two;  but  I 
think  that  the  legislature  used  the  word  churchwardens  here  in 
the  plural  number,  not  as  requiring  that  there  should  be  two,  but 
as  speaking  of  the  whole  body  of  officers  of  that  description,  of 
whatever  number  that  body  be  constituted.    By  custom  there  may 
be  only  one  churchwarden  in  a  parish,  and  if  so,  it  is  tibsolutely 
necessary  that  all  the  powers  of  the  4S  Eliz.  should  be  vested  in 
him,  or  otherwise  the  act  would  be  nullified  in  all  those  parishes 
in  which  such  a  custom  prevailed.     The  act  does  not  expressly 
require  two  churchwardens,  and  the  inconvenience  that  would 
necessarily  result  from  adopting  that  construction  of  the  statute 
is  sufficient  to  induce  me  to  reject  it  altogether.  —  Batley  J.    I 
am  of  the  same  opinion.    The  word  churchwardens  in  the  plural 
number  is  here  used  because  the  legislature  were  aware  that  they 
were  generally  two.    It  isasif  they  had  said,  '*  all  churchwardens, 
*'  whether  one  or  more.'*     A  custom  to  have  only  one  church- 
warden is  valid,  and  such  a  custom  must,  therefore,  have  been  ab- 
rogated by  43  Eliz.  c.2.,  or  else  none  of  the  provisions  of  that  act 
could  have  been  put  in  force.  But  there  is  no  ground  for  supposing 
that  that  act  of  parliament  had  such  an  effect.  There  is  no  autho- 
rity for  saying  that  it  is  absolutely  essential  to  have  more  than  one 
churchwarden,  and  such  a  construction  of  the  4S  Eliz,  would  be  most 
unreasonable. — Abbott  J.  I  am  of  opinion  that  this  is  a  valid  bind- 
ing. A  power  is  given  by  the  statute  to  the  tame  \mi4^  ^  ^^^^^ 
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Batlsy  J.  I  am  entirel  j  of  the  same  opinion.  This  is  a  revenue 
act,  and  contains  no  provisions  except  tliose  relating  to  duties.  It 
is  entitled,  ''  An  act  for  laying  certain  duties  upon  candles,  and 
^*  certain  rates  upon  monies  paid  with  clerks  and  apprentices.'*  *- 
Then,  although  the  S9th  section  in  terms  requires  the  sum  paid 
with  the  apprentice  to  be  inserted  in  the  indenture,  yet  that  is 
only  for  the  purpose  of  raising  a  duty  thereon.  When,  therefbre^ 
the  40th  clause  exempts  parish  indentures  from  the  payment  of 
these  duties,  it  entirely  supersedes  the  necessity  oi  inserting  the 
sum  paid  in  the  indenture,  and,  therefore,  the  reason  for  the  pro- 
vision ceasing,  the  provision  itself  ceases  to  be  necessary.  I  think, 
therefore,  that  this  was  a  valid  indenture,  and  that  the  Sessions 
were  wrong  in  deciding  against  it.  •^  Abbott  J.  The  Court 
ought  not,  without  seeing  their  way  clearly,  to  hold  this  to  be  a 
good  objection  to  the  vedidity  of  an  indenture,  for  it  may  involve 
questions  of  considerable  importance,  such  as  the  freedom  of  a 
corporation,  and  the  following  of  a  profession.  The  only  object 
of  this  provision  in  the  clause  was  to  insure  the  payment  of  the 
duty.  Where  no  duty,  therefore,  is  payable,  wnich  is  the  case 
here,  that  reason  exists  no  longer,  and  the  provision  itself  becomes 
unnecessary.  —  Holrotd  J.  concurred.  —  Order  of  Sessions 
quashed. 

7SS.    Rex  V.  St,  Margaret* s^  Leicestershire^    M.T>    59  G.  8.  Tliestat.5i 
2  B.  6c  A.  200.  —  Removal  from  Si.  M.  to  F.     Order  quashed,  6.3.  c.so.  ei- 
subject,  &c. — The  pauper  had  a  derivative  settlement  in   the  *^f^*^£?^ 
parish  of  jP.,  and  was  bound  apprentice  by  a  parish  indenture  Ar^nS^"* 
dated  30th  Ajwil  1791,  to  ii.  JV.  of  G.  W.    The  indenture  wit-  ^r,oneof 
nessed,  that  A.  B.  and  C.  2>.,  churchwardens  of  the  parish  of  jP.,  whom  acts  « 
and  the  said  A.  B.  and  E.  F.,  overseers  of  tlie  poor  of  the  said  churchwarden 
parish,   do  put  and  place   fV.  B.  apprentice,  &c.    It  was  duly  ■•  "^f^ "  ^"^'^^ 
allowed  by  two  magistrates,  but  executed  by  A.  B.  and  E.  F.  only.  ^^^' 


anu- 


The  pauper  served  a  sufficient  time  under  it  to  gain  a  settlement  denture  ia  such 
in   fV„  if  the  indenture  were  valid.     It  was  admitted,  that  A*  B,  a  case,  signed 
and  C,  D.  were  the  two  churchwardens  of  JP.  at  the  time  when  the  by  two  parish 
same  A,  B.  and  JB.  F.  were  appointed  overseers  of  the  poor,  and  ^^JJ*"*  ?^  ?^ 
that  these  persons  were  the  officers  of  the  parish  in  the  year  com-  7d^'J[|,ie^ma? 
prehending  the  30th  of  April  1791,  the  day  on  which  the  indenture  citjy  was  held 
was  executed.     The  question  was.  Whether  the  indenture  was  tobeTalid. 
valid  or  not  ?  —  Abbott  C.  J.  This  act  of  parliament  was  a  reme- 
dial act,  and  ought,  therefore,  to  receive  a  liberal  construction ; 
and  I  do  not  think,  that  in  holding  that  this  case  is  within  it,  we 
put  any  forced  construction  upon  its  provisions.     This  case  is 
clearly  within  the  mischief  of  tne  act,  and  I  think  within  the  fair 
meaning  of  the  words  by  which  it  is  remedied.    I  am,  therefore,  of 
opinion,  that  the  51  G.S.  c.  80.  extends  not  only  to  cases  where 
both  the  parish-officers  act  in  a  double  capacity,  but  to  those  also 
where  only  one  of  them  is  in  that  situation.     The  decision  of  the 
Sessions  was  therefore  right.  —  Bayley  J.      I  am  of  the  same 
opinion.     This  act  was  passed  almost  immediately  after  the  de- 
termination of  this  Court  in  Rex  v.  All  Saints^  Derby,  (a)     And  (a)^}i/tf,pl.787. 
there,  one  only  of  the  officers  acted  in  a  double  capacity.     It  was 
to  remedy  the  inconvenience  resulting  from  that  decision  that  the 
act  was  passed.   I  think  it  is  not  a  forced  construction  of  it,  (when 
it  is  admitted  that  its  provisions  include  the  case  of  a  double 
defect,)  to  hold  that  they  also  extend  to  the  case  of  adefectiivwA 
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parish  officer  only.  -*  Holbotd  J.  oonciimd. «—  Order  of  Senu 
confirmed. 
UMBtatute  734.  Rex  v.  Bttwbergh,  T.T.  4G.4.   8  B.  dr  C  222.~UpQn 

56G.S.  ci89.  an  app^  affainst  an  order  of  justicea  for  the  removal  of  W*F. 
h  1-  ';^^8  (rom  the  parUi  of  St.  A.y  in  the  city  of  ^V^  to  the  peruh  of/}.,  io 
^u!^c^^  the  county  of  N.^  the  SeMions  confirmed  the  order,  aubject  to  de 
the  binding  out  Opinion  of  thiB  Court,  on  the  following  caie.  §V.  P.  waa  an  iUe- 
of  parish  ai»-  gitimate  child,  born  in  Grtai  Mdkon^  m  Norfolk g  and  by  an  ofdv 
prenriccg  shall  of  tifo  jiuticeg,  bearing  date  the  1 1th  day  of  May  \9l%  and 
^  f^^T^  ^  ""^^^  under  the  provisions  of  stat.  56  G.  S.  c.  139.,  and  an  indcB- 
1^  tL  date^'*  ^"'^^^  '^^^  stamped,  was  bound  an  apprentice.  The  cvder  of  jus- 
Sereof,  is  com-  tices  was  set  out  at  length ;  and  the  indenture  of  apprenticeship 
pulsory ;  and  Stated,  that  the  churoiwardens  and  overseers^  by  said  with  tM 
therefore  an  consent  of  two  justices  for  the  county  of  Norfolk^  whose  nsncs 
"^M^h^tbe'date  ^^^  thereunto  subscribed,  bound  fV*  P.f  a  poor  child,  as  an  sp- 
of  border  is  P^'^'^^ce,  for  the  term  of  seven  years,  &c. ;  but  the  indenture  did 
omitted,  isvoid,  not  mention  the  date  of  the  order  of  justicea,  nor  diditappesr 
and  no  settle-  whether  they  signed  the  indenture  before  or  after  the  other  partiei. 
ment  is  gained  The  parish-officers  of  MeUan  paid  the  maater  the  sum  of  lOL 
by  sonnng  un-  ^which  was  the  premium  stipulated  to  be  paid  by  Uie  indentme) 
^   '  and  the  pauper  entered  upon  his  apprenticeship,  and  served  bis 

master  at  Baujbergh  for  about  a  year  and  a  half;  when,  on  bis 
master's  failure,  he  left  him  and  came  to  iVortMcA.-— Batlkt  J.  1 
am  of  opinion  that  this  indenture  is  void*  and,  conaequently,  thst 
no  settlement  was  gained  in  the  parish  of  B.  The  atatule  o(F  the 
56  G.  S.  c.  1S9.  has  introduced  a  variety  of  new  regulatioos  as  to 
the  mode  of  binding  out  parish  apprentices.  It  requires  that  the 
child  shall  be  carried  before  two  justices^  and  they  are  to  enquire 
into  the  propriety  of  binding  such  child  apprentice  to  the  panwn 
to  whom  it  shall  be  proposed  by  the  overseers  to  bind  him ;  and  if 
the  justices  shall,  upon  the  enquiry,  think  it  proper  that  the  child 
shall  be  bound  apprentice  to  such  person,  the  statute  then  enacts 
that  the  justices  shall  make  an  order,  declaring  that  such  perun 
is  a  fit  person  to  whom  the  child  may  be  bound  as  apprentice, and 
shall  tliereupon  order  that  the  overseer  of  the  place  to  which  the 
child  shall  belong  shall  be  at  liberty  to  bind  such  child  apprentice 
accordingly ;  which  order  shall  be  delivered  to  such  overseer  as 
the  warrant  for  binding  such  child  as  aforesaid,  and  such  order 
shall  be  referred  to  by  the  date  thereof  and  the  names  of  thessid 
justices,  in  the  indenture  of  apprenticeship  of  such  child ;  and 
after  such  order  shall  have  been  made,  such  justices  shall  sign 
their  allowance  of  such  indenture  of  apprenticeship  before  the 
same  shall  be  executed  by  anv  of  the  other  parties  tnerefo.  The 
statute  requires  specifically  that  the  order  should  be  referred  to 
by  the  date ;  and  the  object  of  that  might  be,  that  the  order  might 
be  found  with  facility  at  any  future  period.  The  statute  then  re- 
quires that  the  justices  shall  sign  the  allowance  of  such  indenture- 
Now,  the  word  **  such"  is  not  immaterial ;  and  the  reference  to 
the  order  by  date  is  either  directory  only,  or  it  is  of  the  essence 
of  the  indenture.  I  am  of  opinion  that  it  means  such  an  inden- 
ture as  was  before  required,  viz.  one  containing  the  date  of  the 
order  of  justices.  The  fifth  section  then  enacts,  that  no  settle- 
meut  shall  be  gained  by  any  child  who  shall  be  bound  by  the  offi- 
cers of  any  parish,  &c.,  by  reason  of  such  apprenticeship,  unless 
such  order  luaWbe  mijie^  «cA  vi<c^Vi  ^\»mance  of  such  indenture 
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dull  be  ligned  as  therembefore  directed.  Hiere  must,  therefore, 
be  an  allowance,  not  of  such  indenture,  but  of  such  indenture 
as  was  thereinbefore  directed,  ois.  of  one  referring  to  the  order  of 
justices  by  the  date  thereof.  I  doubt  whether  the  1 1th  section 
applies  to  such  a  case  as  the  present,  or  whether  it  applies  only  to 
such  cases  whore  the  bindins;  is  hj  the  parents,  and  not  by  the 
overseers ;  but  I  am  clearly  of  opinion  that,  construinff  the  first 
and  fifth  sections  tosether,  this  indenture  is  void,  and  that  no 
settlement  was  gained  in  the  parish  of  B*  by  the  senrice  under  it. 
—  BxsT  J.  The  first  and  the  fifth  sections  are  to  be  taken  to- 
gether, and  then  there  can  be  no  doubt  that  a  settlement  was  not 
gained  in  die  parish  of  J?.,  because  in  the  indenture  the  order  of 
the  justices  was  not  referred  to  by  the  date.  Such  indenture 
means  the  indenture  before  spoken  ofC — Order  of  Sessions  quashed* 

755.  Rexyr.Newark^pon'Trenif   T.T.  5G.4.  SB.  &  0.59.—  Apmiperiet- 
Upon  appeal  against  an  order  of  two  justices,  for  the  removal  of  ^^JS^^i^.' 
IF.  H.,  his  wife  and  child,  firom  the  parish  of  M-wpcm-r.,  in  the  J^^JLV" 
county  of  M,  to  the  township  of  N*  C,  in  the  same  county,  the  ^iouinghawh 
Sessions  discharged  the  order  of  removal,  subject  to  the  opinion  of  was,  punumnt 
this  Court  on  the  following  case  :  The  pauper,  IF.  ff.,  a  poor  boy  to  an  order  of 
of,  and  then  legally  settled  in  the  parish  of  N.  C,  in  the  county  two  jiuticea  of 
of  Nf  was,  on  the  18th  day  of  June  1817,  pursuant  to  an  order  of  bouUd*apJien. 
two  justices  of  that  coun^,  bound  apprentice  by  the  churchwar-  tice  by  the 
dens  and  overseers  of  the  poor  of  the  said  parish,  to  E.  S.,  of  the  churchwardena 
parish  of  N^^poU'T^.f  in  the  county  of  //.,  by  indenture,  for  a  snd  overMera 
term  therein  mentioned.    A  premium  of  10/.  was  iriven  with  the  of  that  paruh, 
apnrentice  to  the  master  by  tlie  said  churchwardens  and  overseen,  j^Jf  L^, 
aitnongh  only  5/.  was  set  forth  in  the  indenture  as  the  sum  paid.  \n  «  borough  ' 
The  two  justices  who  signed  the  aforesaid  order,  afterwards  signed  situate  in  the 
and  sealed  their  allowance  of  the  indenture  of  apprenticeship,  be-  ■*>»«  countj, 
fore  the  same  was  executed  by  any  of  the  other  parties  thereto.  ^!^^  ^ w^hi?*' 
The  parishes  of  N.  C  and  N.-npon-T.f  are  distant  from  each  other  ^^yJJ^  j^^^ 
about  six  miles,  and  in  the  same  county.     No  notice  nhatever  was  diction  therein. 
given  to  the  overseers  of  the  poor  of  the  parish  ^N.-upon-T.,  or  to  The  indenture 
any  of  them,  of  the  intention  to  bind  out  such  apprentice ;  nor  ^m  allowed  bj 
did  they,  or  any  of  them,  attend  before  the  justices  who  signed  ?**  }^^  county 
the  order  and  allowed  the  indenture,  nor  was  any  such  notice  ^UrioTwas"*  "** 
alleged  or  attempted  to  be  proved  to  have  been  given,  but  the  gt^Q  to  the 
said  justices  allowed  the  said  indenture  without  any  such  proof  of  orerMersof  the 
service  or  admission  of  notice.    N.'upon'To  is  a  borough  situate  poor  (^ the 
in  the  county  of  AT.,  having  justices  who  have  exclusive  jurisdic-  P"|j*  V*  *?*. 
tion  therein.    The  pauper  resided  under  this  indenture  in  N.-upon*  j^^^^^i^ 
T.  more  than  40  aays.    This  case  was  argued  in  last  term  by  bind  such  ap- 
Chittt  in  support  of  the  order  of  Sessions,  and  Scarlett  and  prentice ;  nor 
Balgut  conira*  There  being  a  difference  of  opinion  on  the  bench,  did  they  oranv 
the  Court  delivered  their  judgments  seriatim.  —  Batlst,  Hol-  ?li***™J^"*™^ 
ROTD,  and  LiTTLEDALs  Js.  Were  of  opinion  that  the  indenture  ^ounw  justioea 
was  void,  Abbott  C.  J.  diuent.   (In  thu  case  the  reader  is  re/erred  ^ho  allowed 
to  SB.S^  C.  p.  59.  to  S&,Jbr  the  judgments  of  the  learned  Judges.  J  the  indenture 

and  admit  such 
notice :  Held,  by  three  justices,  JbboU  C.  J.  diuentknte,  that  by  56  6. 8.  c.  139.,  the  indenture  was 
void  for  want  of  such  notice,and  that  the  pauper  did  not  gain  any  setdement  by  serving  under  it. 

736.  Rex  Y.  Lutterworthf  M.T.  5G.^  SB.  8c  C  487.  — Upon  Where anariA 
an  appeal  against  an  order  of  two  justices,  for  the  removal  of  ^!JJI?!^^^ 
M.H.f  wife  of  IV.  H.f  a  soldier,  and  tlieir  son  FranciS)  %%«4  wl  «(B^^t,ecdi«B» 


57« 


APPRBMTICKS. 


[CilUL 


As  to  ttampinff 
indcnturat,  TIM 
S  Burr.  S.C 
No.  48.  69.  80. 
ISO. 

(a)  Vide  8  Ann. 
c.  9.  §  39. 


A  bequest  of 
money  to  put 
out  children 
apprentices  as 
the  tcstatrii's 
brother  should 
tUnk  fit,  is  a 
public  charity 
within  8  Ann. 
C9.  $40. 


boyt  and  girls  apprenticet,  brought  up  at  the  charity  tchoo^tf 
the  parish.  There  are  annually  elected,  by  the  contnbaton  m 
subscribers,  four  trustees  to  manage  the  charity*  and  a  tressmr: 
A  number  of  boys  and  girls  are  every  vear  bound  oat  bjr  the  tm^ 
tees  of  the  chanty,  as  apprentices ;  and  part  of  the  charitT-OHMf 
is  advanced  with  such  apprentices,  by  such  treaaurer,  by  toe  ovia 
of  the  trustees  for  the  time  being.  R.  received  the  5/.  mentioarf 
in  the  indenture,  from  the  trustees  or  treasurer  of  the  drntj. 
The  indenture  was  not  stamped  with  any  stamp  denoting  sizpeaBi 
in  the  pound  to  have  been  paid  by  the  master  for  ereiy  pooadrf 
the  five  pounds  so  paid  to  R.  The  question  vras,  WhetneriSik 
was  a  charity  binding,  and  the  money  being  paid  out  of  a  duriQi 
it  was  necessary  that  the  indenture  should  be  stamped  ?  (ay— Lms 
Mansvibld  was  clear  that  this  is  a  public  charity,  and  a  nt] 
laudable  one.  It  is  not  necessary  that  it  should  be  a  pemwnit 
charity.  The  reason  of  the  distinction  between  a  public  and  |iri» 
vate  charity  is  obvious :  a  private  one  might  be  calculated  tocw 
the  act ;  a  public  one  cannot  be  supposed  to  have  been  so.  TIaiiii 
public  charity  within  the  reason  and  the  letter  of  the  acL— 
Aston  J.  concurred.  *—  Hewitt  J.  was  also  of  opinion  that  Urn 
is  clearly  a  public  charity. 

741.  Rex  V.  Clifton  upon  Dunmore,  H.  T.  l^G.S.  Bmrr.&C 
697.  —  G.  H,9  when  about  13  years  of  age,  was  bound  apprentioe 
by  indenturcy  stamped  with  a  treble  sixpenny  stamp,  to  JV.  W^  cf 
Sm^  for  seven  years.  The  consideration-money  in  the  indentoM 
(being  *JL)  received  by  the  master,  was  mentioned  in  tk 
mdenture,  to  be  paid  by  «/.  JS.,  of  C,  being  charHy-mommf  M 
by  C.  J?.,  widow ;  but  the  indenture  was  not  stamped  with  WKj 
stamp  denoting  6d,  in  the  pound  to  have  been  paid  by  tte 
master  for  every  pound  or  the  said  IL^  nor  any  appre^ 
ticc-duty  paid  for  any  part  thereof.  C.  jB.,  in  her  life-time,  had  t 
considerable  estate  in  the  parish  of  C,  and  J*  B.  was  her  stewari 
and  agent  over  her  afiairs  there,  and  was  aAerwards  steward  ti 
her  successor  in  the  estate  there.  It  appeared  by  the  evidence  sf 
the  attorney  concerned  in  filling  up  the  indenture  (and  who  was  i 
subscribing  witness  thereto),  that  two  other  poor  children  of  the 
parish  oit  C.  were  about  the  same  time  put  out  apprentices,  vA 
that  he,  the  attorney,  made  the  indentures  for  the  placing  thea 
out.  One  of  the  two  last-mentioned  indentures  was  produced; 
and  there  was  a  receipt  thereupon  indorsed,  signed  by  the  master, 
for  10/.  received  as  consideration-money  from  J.  B*,  as  chanhf^* 
money  led  by  C  j9.,  widow;  but  no  sum  was  mentioned  in  toe 
body  of  that  indenture  as  the  consideration  for  taking  the  appren- 
tice bound  thereby.  B.  gave  orders  to  the  attorney  for  making 
the  indentures  ;  and  at  the  respective  times  he  so  gave  such 
orders,  and  also  at  the  respective  times  he  paid  the  consideratioo« 
monies,  declared,  "  that  the  said  monies  were  left  by  Mrs.  C.  ^.*s 
**  will,  for  putting  out  poor  children  of  the  parish  of  C  appren- 
**  tices ;  ana  that  he  paid  the  same  by  order  of  her  executors ;  and 
**  that  the  whole  of  the  money  so  left  by  her  will  was  70/.f  or 
**  thereabouts ;  and  that  what  remained  after  deducting  the  monies 
"  paid  with  such  three  apprentices  (which  was  about  27/*  )>  ^^ 
**  distributed  amongst  the  poor  families  in  the  parish  of  C"  The 
copy  of  which  will  was:  •*  Item,  To  LudgaUprison,  100/.,  to  take 
**  out  prisoners  ^ot  «ri«\\  d^\%.  ItiM^ To  Wnitechapelprison,  3tf., 
**  to  take  out  pY\soi\ec%  ^qr  «Tna&  ^i^%.    VtiL\K.^  "^  vVa  two 
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THX  WHOLB  Court  resolved,  that  the  King  cannot  \>y  •his  charter 
alter  the  place  of  enrolraentt  but  that  it  must  be  according  to  the 
direction  of  the  statute ;  otherwise  the  covenant  should  be  accord- 
ing to  the  common  law,  and  the  apprentices  not  bound  by  them : 
and  judgment  was  given  for  the  defendant. 

738.  Rex  v.  Gainsborough^  E.  T.  SG.S.  Burr.  S.  C.586.—  The  apprentice 
By  indenture  dated  the  Ist  day  of  June  1756,  C.  M.,  being  then  "^.^^j?^. 
17  years  old,  did,  with  the  consent  of  hb  mother,  put  himself  ap-  ^^neglect  of 
prentice  to  R.  B^  mariner,  of  Wn  S*^  for  four  years  then  next  en-  the  master  to 
suing,  and  was  to  receive  wages  increasing  every  year.    The  in-  enroll  the  in- 
denture  was  not  enrolled  in  the  town  where  the  apprentice  was  dentures 
then  inhabiting,  nor  in  the  next  corporate  town  to  the  habitation  !!^^  j^^ 
of  the  apprentice,  pursuant  to  the  statute  5  Eliz.  c.  5^  nor  with  the  ^^  thereby 
collector  of  the  customs,  pursuant  to  the  2&S  Ann.  c. 6.     He  eraded. 
served  about  three  years,  and  then  left  his  master  by  consent*  He 

served  his  master  mostly  on  board  at  sea,  but  inhabited  in  W.  8. 
the  first  14  days,  and  so  many  days  after,  at  manv  difierent  timea» 
as  with  those  14  days  amounted  to  upwards  of  40  days  in  the 
whole,  and  in  no  other  parish  for  40  days  during  his  apprentice- 
ship. The  Sessions  held,  that  he  did  not  thereby  gain  a  settle- 
ment in  W»  S.  —  Lord  Mansfield.  Then  the  justices  have  done 
wrong.  It  would  be  very  hard  that  the  apprentice  should  suffer 
for  his  master's  neglect.  I  think  the  cases  have  gone  too  far  upon 
the  stamp  act :  it  is  summum  jus  ;  and  has  been  considered  strictly 
on  account  of  the  preservation  of  the  duties  payable  to  the  crown. 
Let  the  rule  be  made  absolute  for  quashing  the  order  of  Sessions. 

X.  Of  Apprentices  hound  by  public  Charities. 
See  stats.  7  Jac.  1 .  c.  3.  §  1  to  7.     8  Ann.  c.  9.    44  G.  3.  c.  98. 

739.  Rex  v.   Chalbury^  E.T.  9G.2.  MSS. —  A  pauper  was  Tlie  parson's 
bound  an  apprentice  to  one  C.  of  C.,  by  the  churchwaraens  and  consent  not 
overseers  of  the  poor  of  the  parish  of  ^4.,  with  money  belonging  P?'^'^  *®  ^^ 
to  A.  parish,  till  he  should  arrive  to  23  years  of  age.     The  orders  ^j^  suuite*^" 
stated  further,  that  there  were  in  the  parish  of  A.  two  churchward-  jm*.  i.  c.  s. 
ens,  two  overseers,  and  two  constables.     The  7  Jac.  I.e. 3.  says, 

that  the  parson  or  vicar  of  every  such  parish  where  there  is  cha- 
rity money  shall,  together  with  the  constables,  &c. ;  and  the  ques- 
tion was,  whether  the  binding  was  legal,  the  parson  not  being  made  a 
party  ?  which  it  was  insisted  he  ought  to  be ;  as  in  a  charter  where 
it  is  said  the  mayor  with  the  burgesses,  or  the  greater  number  of 
them,  may  do  any  act,  there  the  mayor  is  a  necessary  party  in  the 
doing  of  the  act. — But  per  Curiam:  There  is  no  necessity  to 
construe  an  act  of  parliament  with  the  same  strictness  as  a  charter. 
In  the  case  of  the  mayor,  the  law  considers  him  as  the  head-officer, 
and  the  person  to  hold  the  assembly ;  but  in  the  case  of  the  poor, 
the  parson  is  not  so  necessary  as  the  churchwardens  or  overseers. 

740.  Rex  V,  St.  Matthew^  Bethnal  Greenf  H.  T.  7  G.  3.  Burr,  a  volunury 
S.  C.  574.  —  c7.  JP.  was  brought  up  at  the  charity-school  of  the  cootribution 
parish  of  5/. «/.,  and  in  the  year  1747  was  bound  apprentice  bv  yearly  of  divers 
indenture  to  J.  i2.,  a  blacksmith,  for  seven  years ;  and  served  his  ®^  the  luhabiu 
whole  time  as  apprentice  under  such  indenture,  with  R.^  in  the  pa-  *s"a  pum.^  *' 
risli  of  St.  B.  i  and  at  the  time  of  his  being  put  apprentice,  the  cbaritt  with, 
sum  of  51.  was  inserted  in  the  indenture  as  paid,  and  was  actually  in  the  statute 
then  paid  to  R.^  in  consideration  of  his  taking  jp.  to  be  his  appren-  8  Ann.  c.9. 
ticc,  out  of  a  voluntary  yearly  contribution  or  subscH^itiocL  oC  ^^" 
divers  of  the  inhabitants  of  St.  J.,  for  the  \^uti^o%«  o^  \^>9lXSa:^%  q>^'^ 
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CHAPTER  X. 


OF   PROVIDINO  FOR   THE  POOR   IN    INCORPORATED    PARISHES. 


Where  the 
gumrdian  and 
▼isitor  of  a 
pariah,  which 
had  adopted 
the  provisions 
of  the  statute 
S9G.S.  c.  83. 
upon  applica- 
tion to  them 
for  relief  by  a 
praper  ror  her" 
self  and  chil- 
dren,  directed 
them  to  be  re- 
ceived into  the 
poor-faouae: 
Held,  that  one 
justice  had  not 
any  jurisdiction 
upon  compl»nt 
to  him  by  the 
panpefyto  order 
relief  out  of  the 
poor- house,  and 
therefore,  where 
defendant,  was 
convicted  in  a 
penalty  for  diso- 
beying such  or- 
der, whldi  con- 
viction was  con- 
finned  at  the 
Sessions,  the 
Court  qmtthed 
the  order  of 
Sessions. 


See  staU.  22  G.  3.  c.  83.  33  G.  3.  c.  35.  36  G.  3.  c.  10.  §  1. 
36  G.  3.C.23.  §4.  41  G.3.C.  9.§  1»  2,  3,  4.  42G.3.c.74w 
43G.3.c.lOO.$  1»2.  49G.3.c.l20.$5.  50G.3.c.5a 
54G.3.c.l70.§9. 

743.  HEX  V.  Laughton,  H.  T.  54  G.  3.  2  Af.  &  S.  324.  —  The 
defendant  was  guardian  of  the  parish  of  fV.^  iocofpo^ 
ated  under  stat.  22  G.  3.  c.  83. ;  and  was  convicted  by  two  justices 
at  a  special  Sessions,  and  fined  1/.  lOt.  under  stat.  33  G.  3.  c.  55., 
for  disobeying  an  order  of  one  justice  made  for  the  relief  of  M.  L. 
and  her  children,  paupers  of  the  said  parish.  The  Quarter  Ses- 
sionsy  on  appeal,  confirmed  this  conviction,  subject,  &c.  The 
parish  of  JV,  is  incorporated  under  the  stat.  22  G.  3.  c.  83.,  for  the 
maintenance  of  its  poor ;  in  which  parish  a  poor-house  is  erected 
and  fitted  up  for  the  poor.  On  application  for  relief  by  the  said 
M.  X*.,  for  herself  and  her  two  cnildren,  the  guardian  and  tbe 
visitor  appointed  under  the  said  act  severally  directed  her  to  be 
received  into  the  poor-house ;  whereupon  the  justice  made  tbe 
above  order,  directing  a  pecuniary  rehef  out  of  the  poor-house. 
The  only  question  reserved  for  the  opinion  of  the  Court  was, 
Whether  the  magistrate  had  power  and  authority  under  stst. 
22  G.  3.  c.  83.  to  make  the  said  order  for  the  pecuniary  relief  of 
the  poor  out  of  the  poor-house  ?  —  Lord  Ellenborough,  C.  J* 
The  justice  does  not  afiect  to  determine  upon  the  ground  of  its 
being  a  qualified  refusal  of  relief.  If  proper  relief  has  not  been 
refused,  the  justice  has  not  any  jurisdiction.  Tbe  visitor,  to  whom 
it  is  referred  by  law,  as  a  part  of  his  duty,  to  say  whether  the 
relief  sh&ll  be  given  in  or  out  of  the  poor-house,  has  decided  that 
question,  and  has  determined  it  to  be  proper  relief.  If  it  depended 
on  the  choice  of  the  pauper,  the  poor-house  would  be  useless. 
The  visitor  having  adjusted  it,  the  matter  was  at  an  end,  and  not 
within  the  cognizance  of  tbe  magistrate ;  and,  therefore,  the  inflic- 
tion of  this  penalty  was  not  warranted. —  Le  Blanc  J.  The 
7th  section  of  the  statute,  which  has  been  relied  on  in  argument, 
as  putting  the  guardian  on  the  footing  of  an  overseer,  must  be 
taken  with  reference  to  the  general  policy  of  the  act  in  which  it 
is  contained ;  and  when  the  36th  section  of  the  same  act  directs, 
that  application  shall  be  made  both  to  the  guardian  and  visitor, 
before  any  application  is  made  to  a  justice,  and  when  it  adds  that 
it  is  the  duty  of  a  visitor  to  adjust  matters  of  that  sort,  that  is, 
whether  it  is  most  proper  to  relieve  in  or  out  of  the  poor-house, 
the  liability  of  the  guardian  as  overseer,  imposed  by  the  7th  sec- 
tion, must  be  controlled  by  the  subsequent  clause.  The  visitor 
must  always  determine,  whether  the  party  is  to  be  relieved  in  or 
out  of  the  .  ^oot-Viouie ;  <^V)fci«twKift  ^dci^  ^vAmA:^  policy  of  the  act 
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ronld  be  avoided.  —  Baylry  J.  Tlie  S6th  section  puts  an  end 
0  the  question.  —  Dampier  J.  The  86th  section  having  declared 
htt  the  visitor  is  the  person  to  adjust  whether  it  be  proper  to 
aiieve  the  party  in  or  out  of  the  poor-house,  and  the  visitor  hav- 
ig  exercised  his  judgment,  it  seems  to  me  that  the  justices  had 
ot  any  jurisdiction.  —  Order  of  Sessions  quashed. 


END   OF  THE   FIRST  VOLUME. 
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